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PREPAOE. 


rir\H18  Work  contains,  the  Anthora  believe,  a 

-*^      CoUectioii    of   all   the    general    statntorj  " 

leWiing  to  the  acquisition  of  land  by  Corporations, 

and  Companies,   and  to  the   compensation  to  be 

Owners  for  the  injury  to  their  lands  by  the  const: 

works  carried  ont  by  such  public  bodies.     It  also 

full  notes  of  all  the  decided  cases  which  bear  npoi 

of  Compensation. 

The    Lands    Clauses  ConiSolidation  Act,    1845, 

donhtedly,  the  most  important  of  these  Statutes. 

passed  with  the  view  of  consolidating  in  one  Gei 

the  provisions  which  had  been  usually  inserted  in  I 

Personal  Acts,  relating  to  the  acquisition  of  land,  a 

compensation  to  be  made  to  Owners  in  connection  ' 

purchases.    It  may,  therefore,  be  regarded  as  the  f( 

of  the  modem  Law  of  Compensation.    It  has,  ace 

been  placed  first  of  all  the  Statutes  included  in  tl 

and  the  yarious  sections  have   been  fully  annotat 

Authors  have  endeavoured  to  indicate  clearly  the  ] 

which  underlie  the  cases  in  which  Compensation 

chimed,  and  the  Procedure  which  has  been  stereoi 

Statutes  or  by  a  long  course  of  decided  cases.    A 

of  PrecedoTits  ^'^  be  found  in  the  Appendix. 

a  2 
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The  other  Statutes  follow  in  chronological  order,  the  cases 
dealing  with  the  special  snbject^matter  of  each  being  noted 
and  cross  references  given.  A  few  Statutes  passed  prior  to 
1845,  which  are  still  in  force,  have  been  placed  in  the 
Appendix,  as  the  Authors  did  not  consider  these  of  sufficient 
importance  to  make  ihem  depart  from  the  order  adopted. 
The  provisions  dealing  with  Compensation  in  London,  being 
in  their  nature  local  rather  than  general,  have  been 
similarly  dealt  with  ;  and  will  be  found  in  the  Appendix 
grouped  together  in  chronological  order. 

The  Report  of  the  Committee  of  the  House  of  Lords  on 
Betterment,  with  the  model  clauses  founded  thereon,  and 
also  reports  of  cases  on  ''re-instatement"  and  '*  special 
adaptability  "  have  been  added. 

The  cases  cited  are  brought  down  to  July  of  this  year. 
Generally,  only  one  reference  has  been  given  in  the  text ;  but 
full  references  to  other  reports  are  quoted  in  the  Index  of 
Cases,  for  the  preparation  of  which  the  Authors  are  largely 
indebted  to  their  learned  friend,  Mr.  Campbell  Johnston, 
of  the  Inner  Temple.  Considerable  trouble  has  been  taken 
to  make  the  Index  as  full  as  possible. 

J.  H.  B.  B. 
C.  E.  A. 

TlHPLE, 

Dec4mberf  1895. 
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THE    li^W    OF    COMPENSATION. 


THE  lANDS  CLAUSES  CONSOLIDATION  ACT,  1845. 

8  Vict.  c.  18. 

^n  Ad  /or  consolidaJting  in  one  Act  certain  provisions  usually 
inserted  in  Acts  authorizing  the  taking  of  lands  for  under^ 
taJdngs  of  a  public  nature.  [8th  Maj,  1845.] 

[Whereas   it    is  expedient  to  comprise  in  one  general  Act   g^^^  j 
sundry  provisions  usually  introduced  into  Acts  of  Parliament      — 
relative  to  the  acquisition  of  lands  required  for  undertakings 
or  works  of  a  public  nature,  and  to  the  compensation  to  be 
made  for  the  same,  and  that  as  well  for  the  purpose  of  avoid-- 
ing  the  neeesnty  of  repeating  such  provisions  in  each  of  the 
several  Acts  relating  to   such  undertakings  as  for  ensuring 
ffreaier  uniformity   in   the   provisions    themselves:     May   it^ 
iherefcrey  please  Your  Majesty  that  it  may  be  enacted;    and 
he  it   enacted  by  the   Queen^s  most  Excellent  Majesty y  by  and 
'u*Uh    the  advice   and   consent    of  the    Lords   Spiritual  and 
Temporal,  and  Commons^  in  this  present  Parliament  assem- 
bledy  and  by  the  authority  of  the  same,   T/uxt]  (a)  this  Act  Act  to 
sball  apply  to  every  undertaking  authorized  by  any  Act  which  Sf^under- 
shaU  hereafter  be  passed,  and  which  shall  authorize  the  pur-  **^^j^ 
chase  or  taking  of  lands  for  such  undertaking,  and  this  Act  by  Acta 
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tobe 


Seet.  1.  shall  be  incorporated  with  such  Act ;  and  all  the  clauses  and 
heratfter  provisions  of  this  Act,  save  so  far  as  they  shall  be  expressly 
varied  or  excepted  by  any  such  Act,  shall  apply  to  the  under- 
taking authorized  thereby,  so  far  as  the  same  shall  be 
applicable  to  such  undertaking,  and  shall,  as  well  us  the 
clauses  and  provisions  of  every  other  Act  which  shall  be  in- 
corporated with  such  Act,  form  part  of  such  Act,  and  be 
construed,  together  therewith,  as  forming  one  Act. 

(a)  The  words  in  brackets  are  repealed  by  the  Statute  Lawr  ReviMon 
Act,  1891  (54  &  66  Vict  c,  67X  b.  1.  The  Interpretation  Act,  1889 
(52  &  53  Vict.  c.  63)f  8.  8,  enacta  that  every  section  of  an  Act  shall  have 
effect  as  a  substantive  enactment  without  introductory  words. 

Object  of  Ad, — Although  the  preamble  has  been  repealed  the  statiite 
wiU  no  doubt  still  be  construed  with  reference  to  the  object  for  which 
it  was  passed.  '*  It  is  to  be  borne  in  mind  what  the  meanings;  of  the 
Lands  Clauses  Consolidation  Act  was,  and  it  cannot  be  more  shortly 
described  than  by  the  preamble  to  the  Act.  I  do  not  think  it  is  possible 
to  express  the  reason  why  that  Act  was  passed,  and  its  object,  better 
than  the  Legislature  itself  has  expressed  it  in  that  preamble  *  (per  Lord 
Blackburn,  Metropolitan  District  Railway  Company  v.  Sharpty  L.  R  5 
App.  Cas.  4S5,  at  p.  440).  Prior  to  1845  such  provisions  were  repeated 
in  each  Act  authorising  the  taking  of  land,  and  came  to  be  known  as 
common  form,  but  as  there  were  frequently  variations,  more  or  l^ 
minute,  considerable  confusion  resulted. 

"This  Act  shall  apply,"  Ac— This  Act  applies  only  to  undertak- 
ings authorised  by  Act  of  Parliament  passed  after  the  8th  May,  1845. 

UndertaJcings  authorised  prior  to  that  date  are  not  under  the  Act 
unless  the  authorising  statute  has  been  varied  by  a  fresh  Act  packed 
subsequently,  in  which  cases  the  Lands  Clauses  Consolidation  Act  would 
apply.  Sir  John  Romillt,  M.R.,  said  that  he  read  this  claiide  as 
meaning  that  "  whenever  there  is  an  undertaking "  for  which  **  suhee- 

Suently  to  Uie  passing  of  Uie  Lands  Clauses  Consolidation  Act  another 
xt  passes  which  autiiorises  the  taking  of  other  lands  for  that  under- 
taking, then  the  Lands  Clauses  Consolidation  Act  applies  to  the  whole 
undertaking  as  if  it  had  always  been  applicable  to  it,  so  far  as  anv  of  its 
provisions  remain  applicable  or  there  is  anything  to  be  done  under  it,** 
Lancashire  and  Yorkskire  RaiUoay  Company  v.  Evans^  15  Bcav.  322,  327  - 
and  see  Ex  parte  Eton  College^  20  L.  J,  Ch.  I.  ' 

The  later  Act  may,  however,  exclude  the  application  of  the  Lands 
Clauses  Consolidation  Act  either  expressly  or  by  implication.  See 
section  80  and  cases  there  cited. 

Undertakinffs  or  Works  of  a  Publio  Nature.— As  the  Act  was 
passed  to  consoudate  provisions  usually  inserted  in  Acts  authorising  the 
taking  of  lands  for  undertakings  of  a  public  nature  it  does  not  ap{4y  to 


ACT  TO  APPIiY  TO  ALIi  UNDEBTAKINGS. 

Acte  vMcb,  althoQflih  they  allow  tlie  piircluiae  or  taking  of  land,  am  in 
theii  Bature  purely  private  Acts.  Private  Acts  deal  with  purely 
|RTso!ial  matters,  and  usually  contain  provision  that  they  shall  not  w 
a»Titt4p\i\jlic.  See  the  Interpretation  Act,  1889,  s.  9.  This  Act  applies 
to  uudeitakings  of  a  quasi-public  kind  authorised  by  what  are  called 
local  uid  ^Tsonal,  or  local  Acts. 

This  a&  Act  passed  for  confirming  and  giving  effect  to  an  agreement 
for  a  lease  by  tbe  Westminster  Improvement  Commissioners  to  the 
WestminsteT  Palace  Hotel  Company  was  held  not  to  incorporate  the 
Laada  Clauses  Consolidation  Act  on  the  ground  that  their  Act  was  in 
the  nature  of  a  private  estate  Bill,  and  expressly  stated  not  to  be  a 
public  Act.  The  "hotel  company  were  held,  therefore,  not  to  be  bound 
to  summon  a  jury  to  assess  the  amount  of  compensation  due  for 
ohetmctinff  ancient  li^lits  by  building  on  the  site  so  leased  to  them. 
JVaU  V.  WtstmingUr  Hotel  Campanyy  8  C.  B.  (n.s.)  276. 

^  And  tMs  Act  ftkall  be  Incorporated^"  ftc^-ThiB  nrovision  incor- 
porates this  Act  in  every  Act  to  which  it  would  apply,  ^o  special  pro- 
^isicHi  lor  ite  incorporation  is  therefore  necessary.  Local  Acts  usu^y 
eontaiu  such  provision,  and  numerous  public  ^neral  Acts  also  incor- 
porate it,  either  in  whole  or  in  part  or  with  variations. 

For  a  list  of  the  public  general  Acts  incorporating  the  Lands  Clauses 
Consolidation  Acts,  see  ''  Introduction." 

The  Lands  Clauses  Consolidation  Act,  1845  ;  the  Lands  Clauses  Con- 
aolidation  Acta  Amendment  Aot^  1860;  the  Lands  Clauses  Consolidation 
Act,  1869  ;  and  the  Lands  Clauses  f  Umpire)  Act^  1863,  are  construed  as 
one,  and  are,  therefore,  incorporated  together. 

*^&a^7Q  80  far  as  they  shall  be  expressly  yaried."->In  constru- 

ingtbe  Acts  together,  the  object  of  the  Lands  Clauses  Consolidation  Act  is 

to  be  honut  in  mind.     It  is  to  be  followed  unless  the  specisJ  Act  by 

expreea  words  or  neceasary  intendment  varies  or  excepts  it.    It  is  not 

necesaaxy  that  there  should  be  express  words  saying  this  particular 

Bection  or  provision  shall  not  apply,  but  there  must  be  something  in- 

dicaLting  an  express  intention.    A  mere  variation  from  the  ordinary  type 

or  form  wotda  not  be  sufficient  to  prevent  this  clause  applying,  but  a 

sanation  showing  that  the  provision  was  inapplicable  woidd  have  ^e 

flame  ef&ct  as  if  it  were  expressly  varied.    Metropolitan  Dutrict  Railway 

Company  V.  Sharpe,  L.  R.  5  A.  C.  425  ;  Ex  parU  Bayner,  3  Q.  B.  D.  446 ; 

Btig.  ▼.  Lord  Ifayor  of  Londony  L.  R.  2  Q.  B.  292. 

If  the  particular  Act  gives  a  rule  on  the  subject  the  expression  of 
that  rule  would  amount  to  an  excepting  of  the  subject  matter  of  the 
mie  out  ai  the  Lands  Clauses  Consolidation  Act.  If  the  rule,  however, 
applies  only  to  a  portion  of  the  subject  the  Lands  Clauses  Consolidation 
Act  will  remain  incorporated  as  to  the  other  and  separate  part  of  the 
■ame  subject.     In  re  WestmintUr  EgtaU,  4  De  G.  J.  &  S.  232. 

Thns  where  an  improvement  Act  authorised  certain  improvements 
and  contained  provisions  for  compensation  in  connection  with  these, 
and  also  contained  provisions  authorising  other  improvements  without 
specially  providing  for  compensation  in  respect  of  these  latter,  it  was 
held  that  the  fact  that  it  was  expressly  given  in  the  former  cases  was 
not  inconsistent  with  the  intention  that  it  should  be  given  in  the  other 

B  2 
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Sect.  1.  cases  by  virtue  of  section  68  of  the  Lands  Clauses  Consolidation  Act. 
—       Reg.  V.  St.  Luk^s,  ChelMa,  L.  R.  7  Q.  R  148. 

As  to  incorporation  and  construction,  see  sections  5,  34,  80. 

Interpre-        And  with  respect  to  the  construction  of  this  Act  and  of 
thif  Act:    Acts  to  be  incorporated  therewith,  be  it  enacted  as  follows  : 


<*SpeciAl 
Act:" 


"pre- 
■cribed." 


"the 
works:" 


"Pro- 
moters of 
the  under- 
taking." 


2.  The  expression  "the  special  Act,"  used  in  this  Act, 
shall  be  construed  to  mean  any  Act  which  shall  be  hereafter 
passed  which  shall  authorise  the  taking  of  lands  for  the  under- 
taking to  which  the  same  relates,  and  with  which  this  Ac^ 
shall  be  so  incorporated  as  aforesaid  ;  and  the  word  ^  pre- 
scribed," used  in  this  Act  in  reference  to  any  matter  herein 
stated,  shall  be  construed  to  refer  to  such  matter  as  the  same 
shall  be  prescribed  or  provided  for  in  the  special  Act,  and  the 
sentence  in  which  such  word  shall  occur  shall  be  construed  as 
if  instead  of  the  word  **  prescribed,"  the  expression  '*  pre- 
scribed for  that  purpose  in  the  special  Act "  had  been  used  ; 
and  the  expression  "  the  works  "  or  "  the  undertaking  "  shall 
mean  the  works  or  undertaking,  of  whatever  nature^  which 
shall  by  the  special  Act  be  authorized  to  be  executed  ;  and 
the  expression  "the  promoters  of  the  undertaking"  shall 
mean  the  parties,  whether  company,  undertakers,  commis- 
sioners, trustees,  corporations,  or  private  persons,   by   the 
special  Act  empowered  to  execute  such  works  or  undertaking. 

The  "  Special  Act." — In  some  public  general  Acts  provision  ia  made 
as  to  what  is  to  be  deemed  to  be  the  special  Act.  It  is  usually  either  tlie 
Act  itself  or  the  Act  and  anj'  Act  confirming  any  order  made  in  pur- 
suance thereof.    In  others  there  is  no  such  provision. 

The  *'PromoterB  of  the  Undertaking."— By  section  7  of  the  Lands 

Clauses  Consolidation  Acts  (1846)  Amendment  Act,  1860,  Her  Majesty's 
princi|)al  Secretary  of  State  for  the  time  being  shall  be  deemed  to  be 
**  the  promoters  of  the  undertaking"  within  the  meaning  of  the  AcU 


Interpre-  3^  The  following  words  and  expressions,  both  in  this  and 
in  this  and  the  special  Act,  shall  have  the  several  meanings  hereby 
ttie  special  assigned  to  them,  unless  there  be  something  either  in  the 
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subject  or  context  repugnant  to  such  constraction ;  that  is  S^ot  9. 

to  say, 

"Words  importing  the   singular  nmnber  only  shall  include  ^nmber: 
the  plural    number,  and    words  importing  the  plural 
nmnber  only  shall  include  the  singular  number  : 

^ords  importing  the  masculine  gender  only  shall  include  Gender : 
finales  : 

The  word  *^  lands  "  shall  extend  to  messuages,  lands,  tene-  **  Lands 
ments,  and  hereditaments  of  any  tenure  : 


The  word  '^  lease  "  shall  include  an  agreement  for  a  lease  : ' 

The  word  **  month  "  shall  mean  calendar  month  :  "Month  :- 

The  expression  *^ superior  courts  "  shall  mean  Her  Majesty's  "Superior 
superior  courts  of  record  at  Westminster  or  Duhliny  as  ^ 
the  case  may  require  : 

The  word  *^  oath  "  shall  include  affirmation  in  the  case  of  "Oath:" 
Quakers,  or  other  declaration  lawfully  substituted  for  an 
oath  in  the  case  of  any  other  persons  exempted  by  law 
from  the  necessity  of  taking  an  oath  : 

The  word  **  county  "  shall  include  any  riding  or  other  like  "Connty:'* 
division  of  a  county,  and  shall  also  include  county  of  a 
city  or  county  of  a  town  : 

The  word  "sheriff*'  shall  include  under  sheriff,  or  other  " the 
legally  competent  deputy  ;   and  where  any  matter  in*®*^*" 
relation   to  any  land  is  required  to   be  done   by  any 
sheriff,  or  by  any  clerk  of  the  peace,  the  expression  "the  u^^  ^\^^^ 
sheriff,"  or  the  expression  "  the  clerk  of  the  peace,"  o^  ^^\  „ 
shall  in  such   case  be  construed  to  mean  the  sheriff  or 
the  clerk   of   the  peace  of  the  county,  city,  borough, 
liberty    cinque  port,  or  place  where  such  lands  shall  be 

situsde  •  ^^^  ^*  ^^  \ajiA^  in  question,  being  the  property 


Sects. 


tices :  *' 


"Two 
justices : 
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of  one  and  the  same  party,  be  situate  not  wholly  in  one 
county,  city,  borough,  liberty,  cinque  port,  or  place 
the  same  expression  shall  be  construed  to  mean  the 
sheriff  or  clerk  of  the  peace  of  any  county,  city,  borough, 
liberty,  cinque  port,  or  place  where  any  part  of  such 
lands  shall  be  situate  : 

The  word  "justices"   shall  jnean  justices  of  the  peace 
acting   for   the  county,   city,   liberty,   cinque  port,  or 
place  where  the  matter  requiring  the  cognizance  of  any 
such  justice  shall  arise,  and  who  shall  not  be  interested 
in  the  matter  ;  and  where  such  matter  shall  arise  in 
respect  of   lands  being   the  property  of   one  and  the 
same  |*arty,  situate  not  wholly  in  any  one  county,  city, 
borough,  liberty,  cinque  port,  or  place,  the  same  shall 
mean  a  justice  acting   for   the  county,  city,  borough, 
liberty,  cinque  jwrt,  or  place  where  any  part  of  such 
lands  shall  be  situate,  and  who  shall  not  be  interested  in 
such  matter  ;  and  where  any  matter  shall  be  authorised 
or  required  to  be  done  by  two  justices,  the  expression 
"  two  justices  "  shall  be  understood  to  mean  two  justices 
assembled  and  acting  together  : 


"Owner:' 


"the 
Bank/' 


Where  under  the  provisions  of  this  or  the  special  Act,  or 
any  Act  incorporated  therewith,  any  notice  shall  be 
required  to  be  given  to  the  owner  of  any  lands,  or  where 
any  Act  shall  be  authorised  or  required  to  be  done  ^th 
the  consent  of  any  such  owner,  the  word  "  owner  "  shall 
be  understood  to  mean  any  person  or  corporation  who, 
under  the  provisions  of  this  or  the  special  Act,  would 
be  enabled  to  sell  and  convey  lands  to  the  promoters  oi 
the  undertaking : 

The  expression  "the  Bank"  shall  mean  the  Bank  o1 
England  where  the  same  sliall  relate  to  moneys  to  b< 
paid  or  depositc»d  in  respect  of  lands  situate  in  Enfflami 
and  shall  mean  the  Bank  of  Ireland  where  the  sani< 
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shall  relate  to  moneys  to  be  paid  or  deposited  in  respect  Saetff, 
of  lands  situate  in  Ireland. 

*^ln  this  and  in  the  special  Aot."--In  certain  of  the  Acts  which 
incoxponte  the  Tjandw  Clatides  Acts  some  of  the  above-mentioned  wordi 
are  defined  in  a  manner  different  from  those  given  here.  In  Uieee  cases 
the  definitions  of  the  incorDorating  Act  will  be  the  accepted  meaninfls, 
as  the  words  here  defined  are  onlj  to  have  these  meanings  if  tne 
context  is  not  repugnant,  and  the  application  of  the  Land*  Clauaes  Con- 
ficiKdaticm  Act  will  not  be  altered  by  such  different  meaning.  CUu^  v. 
Sekooi  Board  for  London^  L.  R.  0  Ch.  120 ;  and  see  cases  betow  to  note 


Thronghout  the  Act  itself  thefie  meanings  are  to  be  Accepted  only 
when  there  is  nothing  repugnant  in  the  subject  or  context  Thus  in 
section  39,  the  word  *'  sheriff  **  means  the  high  sheriff,  and  not  as  in  this 
definition.     Wantey  v.  Dfvon  EailiMy  Company^  16  Q.  B.  639. 

^Hke  word  ^ Landa.'"— the  InterpretaUon  Act,  1889  (52  &  53 
Vict,  c  63),  s.  3,  has  enacted  that  in  every  Act  passed  after  1850. 
nnless  the  contrary  intention  appears,  "the  expression  'land'  shall 
include  messuages,  tenements,  and  hereditaments,  houses  and  buildings 
of  any  tenure.*^  This  is  practically  a  re-enactment  of  a  part  of  Loni 
Bbouqbaji^s  Act  (13  &  14  Vict.  c.  21),  s.  4,  which  this  Act  repeals,  and 
it  does  not  appear  to  affect  the  decisions  bearing  upon  this  point. 

**  Metmage/* — ^This  word  technically  means  a  dwelling-house,  with  the 
cMithmlHingR  adjoining  :  the  orchard,  garden,  and  curtilage — practically 
whatever  is  annexed  to  and  enjoyed  with  the  house  for  its  more  con- 
Yenisnt  occupation  (see  Bheppani'a  "Touchstone,"  p.  94;  and  section  92, 
post,  note  <«  House'')- 

"Lmub." — ^The  ezpressioUf ''lands,  tenements,  and  hereditaments"  was 
in  earlier  Sngliah  law  used  in  opposition  to  ''goods  and  chattels,"  a  dietino* 
tion  somewhat  similar  to  our  modem  terms  m  real  and  personal  property* 
By  "land^"  is  meant  not  only  the  surface  of  the  eartn,  but  everything 
under  it  as  mines  and  quarries,  and  everything  over  it  as  water,  buildings, 
trees,  and  air.  A  grant  of  a  lake  to  bs  effective  must  be  of  so  many 
acres  of  land  covered  with  water.  The  legal  maxim  is  ci^'ta  est  solum 
tjiu  est  usque  ad  cesium  (Shep^rd's  "Touchstone,"  p.  90;  2  "Black* 
Btone,**  p.  18,  and  as  to  mines  bemg  included,  see  Erringt<m  v.  Metropolis 
tan  District  Eailway  Company,  19  Ch.  D.  559,  568. 

**TenemgnW'^ Although  this  word  is  used  fts  synonymous  with 
cuwvd^  it  has  a  wider  technical  meaning — viz.,  everything  that  could  be 
the  sut^'ectof  feudal  tenure,  and  includes  besides  land,  rights  of  turbary, 
r^ta  of  eommon,  and  similar  rights  (2  "  Blackstone,"  pp.  16, 17). 

"  Jlenditam^nts"  was  the  word  of  largest  extent  and  included  all  that 
could  be  inherited,  "  corporeal  or  incorporeal,  personal  or  mixU"  It 
iBclnded  nearly  every  tenement,  and  also  various  other  rishts  over 
Isnd.    (Corporeal  hereditaments  imply  the  possession  of  the  land ;  in« 
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Bectt  3.  corporeal  a  right  over  land  in  poeseasion  of  another.  Blackstoks  says 
^—  the  incorpor^  are  principally  of  ten  sorts — "advowsons,  titliesy 
commons,  ways,  offices,  dicinities,  franchises,  corodies  or  pensions, 
annuities  and  rents  "  (2  Blackstone's  "  Commentary,"  p.  21).  Tnere  are, 
however,  other  rights  over  land  which  are  hereditaments.  Tunnels  are 
usually  corporeal  hereditaments  as  thev  are  interests  in  land  implying 
possession,  and  not  merely  rights  over  land.  See  Fowler  v.  MetrvpoUUm 
BaUway  (1893),  A.  C.  416. 

**  Of  any  tenure," — There  has  been  some  conflict  in  judicial  opinion  as 
to  the  extent  to  which  these  words  affected  the  meaning  of  heredita- 
ments, and  they  have  been  by  some  authorities  construed  as  limiting  the 
meaning  in  such  a  way  as  to  exclude  those  which  were  incorporeal  as 
not  being  of  any  tenure.  See  Pinchin  v.  London  and  BlackwaU  RaiUoay 
Company,  5  D.  M.  &  G.  851,  861 ;  In  re  Metropolitan  DiHrict  Bailway 
Company  and  Cosh,  13  Ch.  D.  607,  616.  The  point,  however,  may  now 
be  taken  as  decided,  the  House  of  Lords  having  unanimously  expressed 
an  opinion  that  incorporeal  hereditaments  are  included  in  the  definition, 
and  that  these  words  are  to  be  read  as  **  of  whatever  tenure  if  any." 
The  context  and  the  special  Act  must,  however,  be  regarded  to  discover 
the  extent  of  the  meaning  in  each  particular  instance.  In  many 
leading  clauses  of  the  Lands  Clauses  Consolidation  Act  (as,  for  example, 
the  eighteenth),  the  word  "lands,''  by  reason  of  the  context,  is  limitea  to 
corporeal  hereaitaments  and  will  not  include  easements.  Great  Western 
Railway  Company  v.  Swindon  and  Cheltenham  Railway  Company,  9  App. 
Gas.  787,  8CX),  808.  It  is  limited  also  in  many  cases  so  as  not  to  inclu<& 
strata  of  land  unless  special  power  is  given  to  the  undertakers.  Hill 
T.  Midland  Railway  Company,  21  Ch.  D.  143.  See  further,  sections  18,  68. 

**  Superior  Courts."— These  will  now  mean  the  Supreme  Court  of 
Judicature  in  England,  including  Her  Majesty's  High  Court  of  Justice 
and  Her  Majesty's  Court  of  Appeal,  and  the  Supreme  Court  of  Judicature 
in  Ireland,  including  Her  Majesty's  High  Court  of  Justice  in  Ireland,  and 
Her  Majesty's  Court  of  Appeal  in  Ireland  (36  &  37  Vict  c  66,  sa.  3,  4, 
and  40  &  41  Vict.  c.  66,  ss.  4,  5). 

"Oath."— Every  person  is  now  permitted  to  affirm  who  objects  to  be 
sworn  and  states  as  the  ground  of  such  objection  either  that  he  has  no 
religious  belief  or  that  the  taking  of  an  oath  is  contrary  to  his  religious 
belief  (Oaths  Act>  1888,  51  &  52  Vict,  c  46,  s.  1). 

"  Sheriff."  —In  the  enactments  throughout  the  Act  relating  to  the 
reference  to  a  jurv,  the  provisions  applicable  to  sheriff  apply  to  every 
coroner  or  person  lawfullv  acting  in  his  place  (section  40). 

Within  the  city  and  liberty  of  Westminster,  the  high  hailiff  of  such 
city  and  liberty  or  his  deputy  shaU  be  deemed  to  be  substituted  for  the 
sheriff  in  the  same  enactments  (Lands  Clauses  Consolidation  Act 
Amendment  Act,  1869,  s.  3). 

"Where  such  lands  shall  he  situate,^— "Where  the  lands  injuriously 
affected  are  within  a  city  and  the  works  causing  the  injury  are  in  the 
county,  the  jury  of  the  city  are  competent  to  try  the  question,  eveXi 
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tW  ihe  injary  occasioiied   is  by  cutting  off  commonication  on  the   Sect. « 
eomiy  aiide  with  a  ferry  over  the  river,  the  ferry  beino^  appurtenant  to      — 
de  land  in  the  city,  the  boundary  being  in  the  midst  of  the  river.  Reg. 
Y.Grait  A'orthem  BaUtoay  Company,  14  Q.  B.  25. 

"Jnfltieea.^* — ^Tbe  teritorial  jtmsdiction  of  justices  is  limited  to  the 
ma,  or  place  for  wbicb  tbeir  commission  is  issued.  Judicial  duties 
caniu^  be  exercised  outside  8uch  place  or  area,  but  ministerial  duties, 
such  »  adnuniatering  oaths  for  affidavits,  can  be  so  exercised.  See 
Kari.AUsa,  1  Macq.  H-  L.  736. 

''WKoAaU  not  he  interested  in  the  «uii/«-."— The  general  principle  is 
nemo  iAet  esse  judex  in  praprid  sud  causa.  Any  direct  pecuniary  interest, 
iowever  email,  will  disqualify.  Thus,  where  justices  who  were  share- 
holders  in  a  railway  company,  convicted  a  man  for  travelling  with  a 
wrong  ticket  on  that  railway,  they  were  held  to  be  disqualified.  R,  v. 
Honmmid,  9  L,  T.  423,  and  see  Reg.  v.  Commimoners  of  Sewertfor  Fobbing, 
W  Ilto.  Casea.  450 ;  Reg.  v.  i«€,  9  Q.  B.  D.  394 ;  Reg,  v.  Gais/ord  (1892X 

The^^umary  interest  must  be  direct,  and,  if  indirect,  it  will  not 

diequahiy  xmle^  lik^ihood  of  bias  is  shown  ;  thus  an  interest,  depending 

upcMi  the  completion  of  a  parliamentary  arrangement  between  certain 

companies  is  too  remote.     Jieg,  v.  Manchester,  Shefietd,  and  Lincolnshire 

Baidway  (hn^ny,  L.  K.  2  Q.  B.  336,  and  see  Reg.  v.  Rand,  L.  R.  1  Q.  B. 

.230. 

The  fact  that  justices  are  shareholders  in  shipping  companies,  the 
ships  of  wbidi  were  insured  by  associations  that  were  members  of  a 
oonifederation  to  which  the  prosecutor  was  a^ent  is  not  sufficient  to 
disqualify.     Reg.  v.  Mackenzie  [1892],  2  Q.  B.  519. 

11  the  magistrate  has  no  pecimiary  interest  he  will  be  disqualified,  if 
lie  bas  each  a  substantial  interest,  other  than  pecuniary  in  the  result  of 
tlije  hearing  as  to  make  it  likely  he  will  have  a  bias  but  not  otherwise. 
Xlic  mere  fact  that  he  has  been  subpoenaed  as  a  witness,  and  has  advised 
3  settlement  will  not  disciualify.  Reg.  v.  Farrant,  20  Q.  B.  D.  68  ; 
-«^.  T--  Toflfe,  32  W.  B.  753. 

JBjr  certain  statutes,  justices  are  expressly  given  power  to  hear  and 

determine  certain  matters,  although  they  have  an  interest  in  the  result. 

^  these  caaes  the  pecuniary  interest  is  small,  as,  for  example,  the  justice 

laav  "be  a  rateperer  in  the  parish  in  connection  with  which  a  question 

is  raised.    See  Municipal  Corporations  Act,  1882,  s.  158,  sub-sect.  (2). 

But  xLotvithstanding  such  acts,  the  justices  will  be  disqualified  if  there 

is  imxxiistakable  bias  shown,  as  for  example,  by  taking  active  part  in 

proceedings  prior  to  the  trial.    R.  v.  Harrison,  1  Q.  B.  174  ;  Reg.  v. 

JLUen^  ^L.  J.  M.   C.  98  ;  Reg.  v.  EeinUfg  [1892],  1  Q.  B.  504  ;  Reg.  v. 

Lowsdan  Caumiy  Omn^a  [1892],  1  Q.  B.  190 ;  i2<^.  v.  Xe^  9  Q.  B.  D.  394  ; 

Reg.  V.  St.  Albany  9  Q.  B.  D.  454.    If  there  is  strong  probability  of  bias. 

as  where  the  justice  is  an  appellant  against  a  rate,  he  is  disqualified 

from    hi^""g   other  appeals  of  a  similar  nature.    R.  v.  Justices  of 

Yarmcuih,  31  I*.  J.  M.  C.  39. 

The  disqualification  of  a  justice  on  the  ground  of  interest  may  be 
vaived  by  the  parties,  as  the  proviso  that  he  shall  not  be  interested  is 
merely  dedaratory  of  the  common  law,  and  not  obligatory,  and  at 
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Sect.  3.  common  law,  the  objection  could  always  be  waived.  Such  waiver  wiU 
'-''  be  pmsunied  if  after  knowledge  of  interest  the  parties  either  request  the 
justice  to  act,  or  acqiiiesce  in  his  acting,  and  in  order  to  disturb  hia 
ruling  the  narty  ai)plying  must  fully  deny  knowledge  of  such  interest. 
Waki^Jielti  Local  Board  v.  JFett  Biding  and  Grimly  Railicay  Con^Mny, 
L.  R.  1  <j.  B.  84,  UDon  the  same  words  in  the  Railway  Clauses  Con- 
solidation Act  (8  Vict.  c.  20X  8.  3,  and  see  as  to  the  common  law,  JR.  v. 
Richmond  JJ,,  8  Cox  C.  C.  314  ;  K  v.  Kent  JJ,,  44  J.  P.  298,  and 
"Stone's  Justices'  Manual,"  pp.  728,  «<  teq.y  26th  edit.  ^ 

If  the  parties  acquie^v^  unoer  a  misunderstanding  as  to  his  interest,  \ 
the  order  will  be  quashed  if  the  conduct  of  the  justice  shows  real  bias. 
Thus  a  iuHtioe  at  a  railway  rating  appeal  was  not  objected  to,  as  he  was 
believea  to  l)e  merely  an  ex  officio  member  of  the  board  of  guardians^ 
but  it  was  afterwards  discovered  that  he  had  been  actively  engaged  at 
meetings  defending  the  appeal.  The  order  was  set  aside  on  the  ground 
of  probability  of  bias.    R.  v  Cumberland  JJ.^  58  L.  T.  491. 

Ttco  Justices. — ^Any  one  of  the  magistrates  of  the  metropolitan  polics^ 
courts,  and  every  8tii)endiary  magi«*trate  for  any  county,  boroa^  or 
I)lace,  have  power  to  ao  alone  what  mav  be  done  by  two  justices  ol  the 
peace  (21  &  22  Vict  c.  73,  s.  1 ;  2  &  3  Vict,  c  71,  s.  16  ;  and  42  &  43 
Vict.  c.  49,  s.  20,  sub-sect  (10)). 

The  expression  Uoo  jtistices  means  at  least  two,  and  the  proceedings 
are  not  vitiated  by  there  being  more  than  two  present  Reg,  v.  RotMaU 
Improvement  Commissioners,  2  Jur.  (M.8.)  861. 

^^  Owner." — Tlie  persona  who  are  enabled  to  sell  and  convey  lands  are 
stated  in  section  7. 

^tuTof  ^*  ^"^^  ^  ^  enadedy  TIiat](a)  in  citing  this  Act  in  other 

the  Act     Acts  of  Parliament)  and  in  legal  instruments,  it   shall    he 

sufficient  to  use  the  expression  *^  The  Lands  Clauses  Coin- 

solidation  Act,  1845." 

(a)  Repealed  bv  the  Statute  Law  Revision  Act,  1891  (64  &  56  Vict, 
c  67),  8.  1,  and  ftclied. 

By  the  lnter})retation  Act,  1889  (62  &  63  Vict,  c  63)|  8.  23,  it  la 
provided  that  in  any  Act,  public,  local  and  personal,  or  private  pasited 
after  the  iHt  Januan%  1890,  unlesB  the  contrary  intention  appears,  the 
expression  "  Lands  Clauses  Acts  "  shall  mean — 

As  respects  England  and  Wales,  the  Lands  Clauses  Consolidation  Act, 
18'16  (8  &  9  Vict.  c.  18),  the  Lands  Clauses  Consolidation  Acta  Amend- 
ment Act,  1860  (23  &  24  Vict.  c.  106),  the  Lands  Clauses  ConBolidation 
Act  1869  (32  &  33  Vict.  c.  18X  and  the  Lands  Clauses  (Umpire)  Act, 
1883  616  &  47  Vict.  c.  16),  ana  any  Acts  for  the  time  being  in  force 
amenaing  the  same. 

*'In  legal  In8trament8."~Section  36  of  the  InterpreUtion  Act* 
1889,  extends  this  to  "in  any  Act,  iustnmient  or  dociunent." 

^ormin        g^  And  whereas  it  may  bo  convenient  in  some  cases   to 
tions  of     incorporate  with  Acts  of  Parliament  hereafter  to  be  jiassed 
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^eportioa  only  of  tlie  provisions  of  this  Act;  be  it  there*  Sect 5. 
(oto  enacted,  that,  for  tlie  purpose  of  making  any  snch  incor-  thu  Act 
,\t  shall  be   sufficient  in  any  such  Act  to  enact  that  JJ^J^^^ 


corborated 
lie  ckuses  oi  this  Act  i?vith  respect  to  the  matter  so  proposed  ^^  ^^ 

to  be  incoTporated  ^describing  such  matter  as  it  is  described 

k  this  Act  in  the  ^vords  introductory  to  the  enactment  with 

respect  to  snob  matter) ,  shall  be  incorporated  with  such  Act, 

and  thereupon  all  tbe  clauses  and  provisions  of  this  Act  with 

respect  to  the  matter  so  incorporated  shall^  save  so  far  as  they 

sbsLll  be  expressly  varied  or  excepted  by  such  Act,  form  part 

of  such  Act,  and  such  Act  shall  be  construed  as  if  the  sub- 

slsance  of  such  clauses  and  provisions  were  set  forth  therein 

wlCh  reference  to  the  matter  to  which  such  Act  shall  relate. 

^y  the  Interpretation  Act,  1889,  it  is  enacted  that  in  any  Act  passed 
after  tbe  1st  January,  1890,  a  description  or  citation  of  a  portion  of 
anollier  Act  shall,  nnless  the  contrary  intention  appears,  be  construed 
as  inclTiding  tbe  word  section,  or  other  part  mentioned  or  referred  to  as 
fonnin^  the  b^innin^  and  as  forming  the  end  of  the  portion  comprised 
in  tfae  description  or  citation.  ^  52  &  53  Vict  c.  63,  s.  35,  sab-sect.  (3). 

^^WoBDs  IxraoDUcroBY  to  thb  Enactkent  with  respect  to  such 

Matceb.'' 

The  different  headings  wUh  the  dausee  under  them  are  as  foU<not  ;-- 
Sscts. 

O —  15w    The  purchase  of  lands  by  Agreement 
16 —  68L    The  purchase  and  taking  of  lands  otherwise  than  by  agree* 

ment* 
G9 —  fiO.     The  purchase  money  or  compensation  coming  to  parties 
having  limited  interests,  or  prevented  from  treating,  or 
not  making  title. 
B\ —  8S.    The  conveyances  of  land. 
SA —  91.    The  entry  upon  lands  by  the  promoters  of  the  undertaking* 

92.    As  to  selling  part  of  a  house. 
83 —  94k    Small  portions  of  intersected  land. 
96 —  9&    Copyhold  lands. 

99 — 107.    Copyhold  lands,  being  common  or  waste  lands. 
106 — 1 14.    Lands  subject  to  mortgage. 

116 — 11&     Lands  charged  with  any  rent  service,  rentcharge,  or  chief  ot 
other  rent,  or  other  payment  or  incumbrance  not  herein- 
before provided  for. 
119 — 1^2.     Lands  subject  to  leases. 

123.     Limit  of  time  for  compulsory  purchase. 
124 — 126.     Interests  in  land  which  have  by  mistake  been  omitted  to  be 
purchased. 
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Sect.  5.   Sects. 

127 — 132.    Lands  acquired  by  the  jjromoters  of  the  undertaking  tmder 
the  provisions  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  but  which  shall  not  be  required 
for  the  purposes  thereof. 
133.    Land  tax  and  poor's  rate  to  be  made  good. 
134    Service  of  notices  upon  company. 
135.    Tender  of  amends. 
136 — 149.    The  recovery  of  forfeitures,  penalties,  and  costs. 
150 — 151.    The  provision  to  be  made  for  affording  acxxaa  to  the  ei)ecial 
Act  by  all  parties  interested. 

The  clauses  relating  to  the  different  subjects  were  thus  grouped 
together  so  that  they  might  readily  be  referrea  to  in  the  special  Acts. 

In  order  to  avoid  the  necessity  of  inserting  sertcUim  the  clauses  to  be 
incorporated  or  to  be  excluded  in  an  Act  which  it  is  intended  shall 
incorporate  part  only  of  the  provisions  ;  the  partial  incorporations  may 
be  made  by  incorporating  or  excluding  in  the  mass  the  sections  falling 
under  a  particular  heading  or  title. 

If  the  words  of  the  heading  are  used  in  the  special  Act  either  to 
include  or  exclude  the  enactments  dealing  with  any  matter,  all  the 
sections  under  that  heading  must  be  deemea  to  be  included  or  excluded, 
as  the  case  may  be.  Thus,  an  Act  which  incorporates  the  Lands  Clauses 
Consolidation  Act,  1845,  but  excludes  the  provisions  of  that  Act 
"relating  to  the  purchase  and  taking  of  lands  otherwise  than  by 
agreement,"  thereby  excludes  aU  the  sections  from  and  to  and  includiM 
sections  16—68 ;  compensation,  therefore,  for  the  injurious  affecting  of 
lands  cannot  be  recovered  on  the  basis  that  section  68  is  incorporated. 
Ferrar  v.  Comrrmsioners  of  Sewers  in  the  City  of  London^  L.  R.  4  Exch.  227, 
followed  in  Ihingey  v.  Mayor  of  London^  38  L.  J.  C.  P.  298. 

The  same  principle  was  laid  down  jB.  v.  Lord  Mayor  of  London^  L.  R.  2 
Q.  B.  292,  where  it  was  held  that  an  Act,  excepting  provisions  in  the 
same  manner  as  in  the  above  cases,  excluded  only  sections  16-68, 
and  that  the  other  clauses  which  relate  to  the  purchase  of  land  otherwise 
than  by  agreement  not  coming  under  that  heading  were  not  excepted. 

If,  however,  the  local  Act  does  not  use  the  words  of  the  heading,  the 
same  rule  does  not  apply  ;  thus,  an  Act  which  excepts  so  much  of  the 
lAuds  Clauses  Consolidation  Act,  1845,  as  relates  excludvdy  to  the 
purchase  and  taking  of  lands  by  compulsion  does  not  thereby  except 
section  68,  as  that  section,  although  inserted  among  the  clauses  which 
relate  to  the  taking  of  lands  by  compulsion,  does  not  relate  exclusively  to 
the  taking  of  lands  by  compulsion.  See  per  Lord  Cranworth  in 
Broadhetit  v.  Imperial  Uae  Light  Company,  7  De  G.  M.  &  G.  436, 447 ; 
S.  C.  in  the  Lords,  9  H.  L.  Cases,  600,  where  the  point  was  not  taken. 

Construction. — Much  diversity  of  opinion  has  existed  as  to  the  effect 
to  be  given  to  these  introductory  headings  in  construing  the  clauses 
under  them.  The  general  result  is  that  they  are  to  be  regarded  as 
something  more  than  marginal  notes,  being  in  the  nature  of  preambles, 
but  their  effect  would  appear  to  be  a  matter  of  construction  in  each 
particular  case. 

In  Hammersmith  Railtoay  Company  v.  Brand,  L.  R.  4  H.  L.  17l» 
Lord  Chblmsfobd  (p.  203),  speaking  of  the  headings  in  the  Railway 
Clauses  Act,  eaid  that  they  "  may  be  usefully  referred  to,  to  determine 


POBCUASE  OF  LANDS  BY  AGREEMENT.  13 

tlie  senae  of  any  doubtful  expression  in  a  section  ranged  under  a  80Ot.  5. 
pankidar  heading."  But  in  the  same  case,  Lord  Cairns  (p.  216X  said  — 
that  '^the  framing  of  the  Lands  Clauses  Act  shows  that  it  ia  even 
dan^exoud  to  trust  to  the  headings  which  occur  at  the  commencement 
o!  rhieat  fcucieuli  of  clauses,  for  the  purpose  of  restraining  or  confining 
the  natoral  operations  of  the  words  whicn  jou  find  in  the  various  clauses 
nzkder  these  headings.'' 

In  the  EasUm  Counties  Railway  Company  v.  Marriaae^  9  H.  L.  Cas. 

32,  the  flibject  was  fully  discussed.    The  opinions  of  the  common  law 

judges  were  taken  by  the  lords,  and  there  was  much  diversity  as  to  the 

etTect  to  be  given  to  these  headings.    The  point  at  issue  was  as  to 

whether  the  words  *'such  lands"  in  section  94  of  the  Luids  Clauses 

Consolidation  Act,  1845,  referred  to  the  lands  mentioned  in  the  previous 

Kction  or  in  the  heading  to  the  two  sections.     In  the  result,  it  was 

behd  that   the  lands  referred  to  were  those  in  the  heading  on  the 

giDond  that  snch  reading  gave  the  more  reasonable  construction,  but  no 

gener^  principle  was  laid  down. 

See  as  to  headings  of  this  kind  in  other  statutes.  Bryan  v.  CkHdj  6 
EX.36&,  374  ;  Latham  v.  La/one,  L.  R.  2  Ex.  115,  119 ;  Lang  y.  Kerr, 
L.  E.  3  App.  Gas.  529,  536. 

As  to  ineorporation  and  construction,  see  section  1. 

And  with  respect  to  the  purchase  of  lands  by  agreement, 
be  it  enacted  as  follows  : 

6.  Subject  to  the  provisions  of  this  and  the  special  Act  it  Powv  to 
shall  be  lawful  for  the  promoters  of  the  undertaking  to  agree  P^^!?!l 
with  the  owners  of  any  lands  by  the  special  Act  authorized  Agree- 
to  be  taken,  and  which  shall  be  required  for  the  purposes  of  "**"*■ 
such  Act,  and  with  all  parties  having  any  estate  or  interest  in 
5ach  knds,  or  by  this  or  the  special  Act  enabled  to  sell  and 
conrey  the  same,  for  the  absolute  purchase,  for  a  considera- 
tion in  money,  of  any  such  lands,  or  such  parts  thereof  as 
ibey  shall  think  proper,  and  of  all  estates  and  interests  in 
sncb  lands  of  what  kind  soever. 

^Pmneluae  of  Lands  by  Agreement.'*— This  heading  includes  sec- 
t3tma  6 — ^15.    As  to  effect  of  heading,  eee  note  to  section  5. 

**Tbe  Promoters  of  the  Undertaking."— See  definition  in  sec- 
ticxa  5.  They  are  the  parties  empowered  by  the  special  Act  to  execute 
the  tuadertakixkg. 

Sometinses  agreements  for  the  purchase  of  lands  are  made  by  the 
profiDoCexB  of  the  company  ^rior  to  its  incorporation.  At  common  law 
■ocli  ag  J  cements  are  not  binding  on  the  company,  and  the  company 
cannot  ratify  them  so  as  to  pass  the  liability  icom  the  promoters 
(Kebur  ▼.  BoxUTj  L.  K.  2  C.  P.  175),  but  the  company  could  of  course 
enter  into  a  new  contract  on  the  same  terms  as  the  old  and  in  substitution 
for  it  witii  the  consent  of  the  parties. 
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Boot.  6.  In  the  case  of  railways  to  be  conBtnicted  under  the  Railwajs  Con- 
—  Btrnction  Facilities  Act  (27  &  28  Vict  c.  121),  it  is  enacted  bj  section  30 
of  that  Act  that : — 

"  Contracts  relative  to  the  purchase  or  taking  of  lands  for  the  rulway, 
entered  into  by  the  promoters  before  the  incorporation  of  the  company 
by  certificate,  shall  be  as  binding  on  the  company  as  if  they  had  Deen 
entered  into  by  the  company  "  (see  post). 

The  promoters  in  this  section  meaning  the  persons  or  compsny 
intending  to  apply  for  a  certificate  under  the  Act 

These  agreements  must,  however,  be  of  such  a  nature  that  the  com- 
pany could  itself  have  entered  into,  otherwise  the  company  will  not  be 
bound.  Shrewsbury  v.  Nortfh  Staffordshire  Eailivay  Company^  L.  R.  1 
Eq.  593. 

An  agreement  for  the  purchase  of  land  made  by  promoters  before 
incorporation  in  pursuance  of  this  section,  is  not  within  the  Lands 
Clauses  Act,  even  although  the  Act  authorising  the  undertaking  incor- 
porates it,  and  costs  of  a  reference  to  a  surveyor  under  the  agreement,  if 
not  provided  for  in  the  agreement,  could  not  be  recoverwl  from  the 
company.     Catling  v.  Great  Northern  Railway  Company,  18  W.  R  121. 

For  cases  on  this  section  see  "Browne  and  Theobald's  Law  of 
Railways,"  2nd  edit,  p.  536. 

**  To  Agree/' — ^The  agreement  must  conform  to  the  general  law,  and 
must  be  in  writing  and  stamped.  At  the  common  law  corporate  bodies 
can  contract  only  by  means  of  their  common  seal,  and  contracts  made 
with  them  which  are  not  sealed  will  be  invalid  and  will  not  bind 
them,  1  Blackst  Com.  475 ;  Finlay  v.  Bristol  and  Exeter  EaUwan 
Company^  21  L.  J.  Ex.  117. 

Equity,  however,  where  there  has  been  part  performance  in  which 
the  corporation  has  acquiesced  will,  if  the  remedy  is  applicable,  decree 
specific  performance.  Laird  v.  Birkenhead  Railway ,  29  L.  J.  Ch.  218 ; 
WiUon  V.  West  Hartlepool  Railway,  34  L.  J.  Ch.  241 ;  London  and  Bif- 
minaham  Railway  v.  Winter,  Cr.  &  Ph.  57  ;  and  see  Crampton  v.  Fonw 
Railway  C(ympany,  L.  R.  7  Ch.  662. 

There  have  been  various  statutory  exceptions  to  this  rule. 

The  Companies  Clauses  Act,  1845  (8  Vict  c  16),  s.  97,  enacts  a» 
follows ; — 

"The  power  which  may  be  granted  to  any  such  committee  \i^ 
committee  of  directors]  to  make  contracts,  as  well  as  the  power  of  the 
directors  to  make  contracts  on  behalf  of  the  company,  may  lawfuUj  be 
exercised  as  follows  :  (that  is  to  say,) 

"  With  respect  to  any  contract  which,  if  made  between  private  persons, 
would  by  law  be  recjuired  to  be  in  writing,  and  under  seal,  such 
committee  or  the  directors  may  make  such  contract  on  behalf 
of  the  company  in  writing,  and  under  the  common  seal  of  the 
company,  and  in  the  same  manner  may  vary  or  discharge  the 
same : 

"  With  respect  to  any  contract  which,  if  made  between  private  persons, 
would  be  by  law  required  to  be  in  writing  and  signed  by  the 

Sarties  to  be  charged  therewith,  then  such  committee  or  the 
irectors  may  make  such  contract  on  behalf  of  the  company  in 
writing,  signed  by  such  committee  or  any  two  of  them,  or  any 
two  of  the  directors,  and  in  the  same  manner  may  vary  or 
discharge  the  same : 
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"ita  resDect  to  any  contract  which,  if  made  between  private  pei-sonn   g^et  0. 
TOUd  by  law  be  valid,  although  made  by  parol  only,  and  not       — 
'wjced  into  writing,  auch  committee  or  the  directors  may 
nake  such  contract  on  behalf  of  the  company  by  parol  only, 
^thout  writing,  and   in    the  same  manner   may  vary  or 
diachaige  the  aame :" 
ojkhemtiarti  shall  be  binding  upon  the  company  and  their  successors. 
.  *.7  ^*°^PM^^<»  incorporated  under  "  The  Companies  Act,  1862,"  a 
"™"  Vrorianp  exists.    The  Companies  Act,  1867,  s.  37. 

Mflttncto  witli  urban  sanitary  authorities,  which  by  the  Local 
^?!^*^«wit  Act,  1894  (56  &  57  Vict,  c  73),  s.  21,  are  to  be  called  urban 
2^  eoancila,  are   regulated   by    the   Public   Health  Act,  1876, 

ocJm^  ^jame  Act  the  newly  created  parish  councils  are  made 
^°[5?'*J?  "^««  ^^t  without  a  common  seal.  Provision  is  made  to 
^^tti€!n  to  contract  under  the  hands  and  seals,  if  required,  of  the 
'™^  aadtwo  other  members  of  the  council    66  &  57  Vict  c  73, 

JMM^'ii*'^^.  P'^^^fiJ^te  o^  agreements  see  1  Bythewood  and 
;i^^^J*4^fndeaux'8  Precedents,  115;  Key  and  Elphinston,  65 ; 
^  «a  \^B^,  njii^y  Precedents. 

tJi»KUtTft*  ^^  ^^  ®^  provide  that  in  case  of  persons  not  under 

c/  the  tffje i^nu  connected  with  the  conveyance,  and  the  verifying 

As  this  (foes  wl '  1^^^  ^  ^^®  promoters  (see  notes  to  these  sections). 

for  the  DSTment  f  ?^^*^®  ^°®^  ^^  preliminary  negotiation,  provision 

thinks  ity d^M     ^^ should  be  made  in  the  agreement.  Prideaux 

8Mii«  ra«M  tiT?    ^  ^^6  an  express  clause  dealing  with  all  costs,  as  in 

Th^^  ITm    1^^  enactment  may  be  excluded.    1  Prideaux,  117. 

price   to  be  ^^  '^^^'^^  ^^  Xhese  agreements  that  the  question  of 

T^eTeaceuni^v"  ^erred  to  a  surveyor.     As  this  reference  is  a 

applv  to  the  coete*  ^P^^^'^^  ^"^^  ^^^  under  the  Act,  the  Act  will  not 

(^Skmes  Coni^t;     ^  ^®^  decided  that  section  1  of  the  Lands 

taxing  of  cots^a?*  ^^^  ^®^  ^"^  ^^9'  ^^^^  provides  for  the 

atsreements,  7W*     '^^^'^  ^^^^  °^^  appv  to  references  under  these 

Jot;    fonoy^^Z\^^ropoHtan  Board  of  Works,  h.  R.  6  Q.  B. 

f^^^y  706.  "^mwell  V.    Corporation  of  BamsUy,    36   L.  T. 

Above  tn  this  i^^'  ^^^  Nothem  Baitmy  Company,  18  W.  R.  21,  cited 

"^  <Jefinition,  sections  3  and  7. 

^vroxd  msT  be?*  ^?fi»ition,  section  3  and  notes.    In  this  section  the 

tJie  compmyf  ^^  ^^  widest  signification,  and  it  would  appear  that 

Iflad,  or  iiij     P'lrchaae,  if  the  landlord  is  willing,  any  stratum  of 

Cf^mU  W«^  ^jnave  of  mines,  or  any  grant  of  an  easement.    In 

r&— ffum^  T  pT*^^  Company  v.  ^ujindoii  and  Cheltenham  BaUioay 

we £>iSto /  M:  C«8-  '^^7,  at  p.  801,  Lord  Watson  said  :  " I  can 

^wlddi  iS     "°^^  ^at  in  section  7  and  other  clauses  of  the  Act 

TvttiicM^  ^  purchwe  by  agreement,  the  word  'lands'  must  be 

^  itekt  q/    ^'P^^  hereditaments.    If  a  landowner  is  willing  to  sell 

^SeaaL??' ^^  ^^^  *  right  is  sufilcient  for  all  purposes  sanctioned 

lejy^P'^tict,  I  cannot  conceive  that  it  was  tne  intention  of  the 

•J^T*^  to  enact  that  the  landowner  should  not  sell  or  the  company 

^'^tto  limited  right."  ^ 
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Sect.  6.  lfin«s.— An  agreement  for  the  sale  of  lands  will  include  all  abo?e 
—  and  below  the  surface,  and  transfer  the  mines  unless  expressly  excepted. 
In  the  case  of  railways  and  waterworks,  however,  by  the  word  'Mauds" 
the  mines  do  not  pass  unless  expressly  mentioned.  See  Railway  Clauses 
Act,  1845  (8  Vict  c  20^  s.  77,  and  the  Waterworks  Clauses  Act,  1847, 
Bs.  18 — 27,  and  Errington  v.  Metropolitan  District  RaUway^  19  Ch,  D. 
559,  568.    Private  Acts  sometimes  contain  a  similar  proviso. 

^  By  the  special  Act  authorised  to  be  takeii."-~Two  conditions 
are  necessary  to  make  an  agreement  for  sale  valid  under  this  section. 

1.  The  land  must  be  authorised  to  be  taken  by  the  special  Act. 

2.  And  it  must  be  required  for  the  purposes  of  such  Act. 

The  cases  as  to  both  these  conditions  are  collected  in  the  notes  to 
section  18,  post. 

Sections  12—15  deal  with  the  purchase  of  land  for  extraoniinaiy 
purposes. 

'*  A  coneideration  in  money.''— This  may  be  either  a  gross  sum  or 
an  annual  rentchai^   See  section  10,  and  23  &  24  Vict,  c  106^  ss.  1,  3. 
As  to  the  rights  of  unpaid  vendors,  see  section  84  of  this  AcL 
Als  to  interest,  see  below  on  construction  of  agreements. 

^'And  of  all  eetatee  and  interests."— As  undertakers  of  works 
require  usually  the  absolute  ownership  of  the  land,  it  is  neceasaiy  for 
them  to  acquire  the  fee  simple.  If  the  fee  has  been  cut  up  into 
numerous  lesser  estates  and  interests,  it  will  be  necessary  to  purchase  or 
acquire  all  these  estates. 

*' Construction  of  AgrreementS."— These  affreements  must,  of  course, 
be  construed  in  the  ordinary  way  and  be  subject  to  the  general  law 
governing  agreements  and  conveyances  of  real  property.  Thus,  in  a 
county  with  a  local  land  registry,  it  is  usual  to  register  these  con- 
veyances, and  this  appears  the  proj>er  course.  See  2  Dart's  **  Vendors 
and  Purchasers,"  770. 

The  following  are  cases  arising  more  particularly  out  of  the  Lands 
Clauses  Consolidation  Acts : 

Time  for  Completion, — If  a  company  contract  for  the  nurchase  of  land, 
the  contract  entered  into  by  them  must  be  performea  and  completed 
within  a  reasonable  time  in  the  same  way  as  contracts  entered  into  by 
other  i)ersonR,  and  thev  are  not  entitled  to  insist  that  they  may  complete, 
whenever  they  want  the  land,  provided  the  contract  is  completed  within 
the  time  limited  for  exercising  their  compulsory  powers.  Baker  y. 
Metropolitan  Railway  Company^  31  Beav.  504. 

If,  nowever,  a  landowner  sell  certain  land  to  a  railway  company  and 
agree  that  if  the  company  should  "  require  any  additional  land  of  the 
vendor,  adjoining  or  near  the  land  sold  lor  the  purposes  of  the  railway  and 
works,  the  same  should  be  taken  and  paid  for  by  the  comiwrny''^  at  a 
certain  price ;  then  the  time  within  which  this  option  may  be  exerciaed 
is  not  limited  to  the  time  during  which  the  compulsorv  purchase  mi^ht 
take  place,  but  it  may  be  exercised  at  any  time  before  tlie  period  limited 
by  the  special  Act  for  the  completion  of  the  works.  Bangeley  v.  Midland 
Railway  Company^  L.  K  3  Ch.  306.  See  same  point  in  Kemp  v.  South 
Eoitem  Railvxiy  Company,  L.  R.  7  Ch.  364. 
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Specific  Performanee. — Not  imfrequently  in  agreements  the  price  is  left   Sect.  6. 
to  Ik  settled  by  a  reference  or  arbitration.    Until  it  is  fixed,  tne  relation       — 
oi  vendor  and  purchaser  does  not  arise,  and  if  it  is  at  the  option  of  the 
vendor  to  choose  the  form  of  reference,  and  he  dies  before  having  exer- 
cised the  option,  there  is  no  contract  which  the  court  can  enforce. 
Mmgan  t.  MUman^  3  De  G.  M.  &  G.  24. 

But  when  the  price  is  fixed  and  the  contract  complete  the  court  will 
entertain  a  suit  for  specific  performance.  The  Begen€s  Canal  Company  v. 
Wart^  23  Beav.  575. 

In  the  case  of  leaseholds,  the  company  will  be  held  bound  to  accept 
an  assignment  with  the  usual  covenants  of  indemnity.  Harding  v. 
MebvpoHian  Bailioay  Comnany,  L.  R.  7  Ch.  154. 

Where  an  owner  of  lana  contracted  to  sell  land  and  a  dispute  arose 
as  to  his  interest  therein,  and  he  claimed  specific  performance,  the  pro- 
XDoCers  could  not  in  that  action  claim  to  be  allowed  to  enter  into  possession 
on  paying  the  price  into  court.  They  must  proceed  under  the  Act  by 
the  prescribed  method.  Bygrave  v.  Metropolitan  Board  of  IForks,  L.  R. 
37  Cb.  D.  147. 

Where  a  vendor  aUows  the  promoters  to  take  possession  of  land  under 
agr^ment,  and  makes  provision  for  interest  to  be  ]^d  on  the  balance  of 
the  purchase  money,  and  there  is  delay  in  completing,  he  is  not  entitled 
in  an  action  for  specific  performance  to  have  the  balance  paid  into 
court.  Pryss  v.  Cambrian  BaUway  Company,  L.  R.  2  Ch.  444.  See  the 
same  principle  in  Boddington  v.  Great  Western  Railway  Company ^  13 
Jar.  144. 

The  eoait  will  not,  in  an  action  by  the  landowner  against  the  pro- 
moters, decree  spMecific  performance  until  the  title  has  been  investigated, 
but  will  refer  it  to  chambers  for  that  purpose.  Gundon  v.  East 
GUmce^erskire  BaUway  Company,  18  L.  T.  (n.s.)  8. 

Usually  contracts  for  specific  performance  will  not  be  granted  against 
a  company  to  execute  works ;  but  if  a  landowner  has  withdrawn  his 
oppoeitkm.  and  sold  land  in  consideration  of  a  railway  doing  certain 
workfi,  specific  performance  will  be  granted.  Lyiton  v.  Great  Northern 
BaUway  Company,  2  K.  &  J.  3d4.  See  WM  v.  Direct  London  and  Ports- 
mouth jRaUKoy  Company,  3  De.  G.  M.  &  G.  521 ;  Eastern  Counties  BaUicay 
Company  r.  Hawkes,  24  L.  J.  Ch.  601.  On  the  principles  upon  which  the 
eoarts  act  in  granting  specific  performance  of  contracts  under  statutory 
powBis,  see  Inge  v.  Birmingham,  and  South-Western  BaUway  Company,  35 
D.  M.  &  G.  658  ;  Haynes  v.  Haynes,  1  D.  &  S.  426. 

If  the  l^ifilature  prescribes  formalities  to  be  observed  by  parties 
eontzacting  inter  se,  and  one  endeavours  to  avail  himself  of  the  want  of 
such  forms  to  postpone  or  avoid  the  completion  of  a  contract  entered 
into,  the  court  will  itself  ascertain  whether  the  intentions  of  the  legisla- 
ture have  in  substance  been  complied  with,  and  if  they  have,  will  carry 
the  contract  into  effect,  or  by  mandamus  compel  the  observance  of  the 
Ibnnalitiesw  Baker  v.  Metropolitan  BaUway  Company,  32  L.  J.  Ch.  7,  and 
aee  section  9. 

If  the  landowner  can  be  compensated  by  damages,  specific  x>erformance 
will  not  be  awarded.  Ingram  v.  Midland  BaUicay  Company,  3  L.  T. 
(sr^a.)  533.  Nor  if  the  contract  is  too  vague.  TUUU  y.  Charing  Cross 
Company,  28  L.  J.  Ch-  863. 

In  a  suit  for  specific  performance  of  an  agreement  by  a  railway  com- 
pany to  purchase  land  from  trustees,  the  persons  beneficially  entitled 

C 


CT. 


18  THE  LANDS  CLAUSBS  AOT,  1846, 

••Ot.6.  ars  not  necenarj  putiM.    Poik  y.  2^4im«»  Eavm  Dock  and  Bailwof 
—       Omnpany,  16  Jur.  1004, 

Bee  farther  as  to  rights  of  unpaid  vendor,  section  85,  po§k 

Intmtst. — It  is  advisable  for  the  yendor  to  stipulate  in  his  agreement 
that  interest  shall  be  payable  after  the  date  fiied  for  completion. 

If  the  price  is  to  be  fixed  by  a  third  party,  the  interest  will  not  be 
payable  tul  the  price  is  ascertained,  and  the  outgoings  must  be  paid  by 
the  vendor  until  that  date.  Oatling  v.  Oreat  Nomem  Bailwiy  C&mpany^ 
18  W.  R.  121. 

But  if  the  compan;^  take  possession  before  the  price  is  fixed,  tlien 
interest  at  4  per  cent,  is  payaole  from  the  date  ihev  take  posseMon  as 
in  the  case  of  any  other  purchaser.    Rhyt  v.  Dart  VaUey  RaUway  Com- 
L.  R.  19  £q.  93;  and  see  general  principle  in  Birdi  v.  Joy,  3 
,  C.  565. 

On  the  other  hand,  if  they  do  not  take  possession  after  the  price  is 
fixed,  they  are  liable  to  pay  interest  at  4  per  cent,  from  the  time  when 
they  might  have  taken  possession  or  entered  into  the  receipt  of  rente  on 
a  good  title  being  shown.  Be  Piggott  and  the  Great  WesUm  iZailtmy 
Company^  L.  R.  18  Ch.  D.  146  ;  In  re  Ecdethill  Local  Board,  13  Ch.  D. 
865,  disapproved  of ;  and  see  Spencer  Bell  and  London  and  South'  Wettom 
Eailway  Company^  83  W.  R.  771. 

Where  a  sum  of  money  is  paid  into  court  under  the  award  of  an 
arbitrator,  and  on  appeal  a  larger  sum  is  awarded,  interest  at  4  per  cent, 
from  the  date  of  the  tirst  payment  to  the  date  of  the  second  is  payable 
on  the  difference.  In  re  Shaw  and  the  Corporation  of  Birmingham^  t.^  £7 
Ch.  D,  614 ;  lU  Navan  and Kingacourt  Railway  Comnany,  L.  R,  10  Eq.  IIX 

A  purchaser  who  before  completion  of  the  purcnase  eiercisee  acts  of 
ownership  over  the  land  a^eed  to  be  purchased,  must  pay  interest  on 
the  purcnase  money  pending  delay  in  the  completion  of  the  contract, 
although  the  delay  is  caused  oy  the  vendor  and  the  land  is  untenanted, 
so  that  he  receives  no  rents  and  profits  from  it.  Ballard  v.  ^utt^  L.  R. 
15  Ch.  D.  122.  And  see  Blount  v.  Oreai  Southern  and  Wegiem  BaHway 
Company,  2  Ir.  Ch.  R.  40. 

But  if  the  purchase  money  has  been  lying  idle,  and  after  notice  to 
vendor  completion  is  delayed  by  his  default,  he  Mill  not  be  allowed 
interest.    RegenVs  Canal  Company  v.  IVare,  23  Beav.  576. 

An  owner  sold  to  a  railway  companv  a  house  where  he  carried  on  the 
business  of  a  licensed  victualler,  and  the  purchase  money  was  to  be  paid 
at  a  fixed  date  or  earlier,  as  the  company  should  choose,  possession  to  be 
given  on  payment,  they  paying  interest  at  5  per  cent,  in  the  meantime. 
and  the  vendor  was  to  remain  as  tenant  to  the  agreed  date  at  a  rent,  it 
possession  was  not  taken.  On  the  agreed  date  the  money  was  not  paid, 
and  the  owner  was  decreed  specific  performance  and  interest  from  the 
agreed  date,  and  the  company  was  held  not  entitled  to  any  ^lowance 
by  way  of  occupation  rent,  on  the  ground  that  the  company  had  not 
shown  that  he  had  acquired  benefit  from  the  occupation.  Leggott  v. 
Metropolitan  Railway  Company y  L.  R  5  Ch.  716. 

If  the  occupation  has  oeen  beneficial,  a  fair  rent  will  be  allowed. 
Metropolitan  Railway  Company  v.  Defries,  2  Q.  B.  D.  387. 

If  the  company  agree  to  pay  the  price  and  interest  from  date  of 
delivery  of  abstract  to  date  of  completion,  but  before  completion  nay 
th^  money  into  court  under  section  69,  the  interest  will  cease  to  run 
from  the  date  when  the  money  is  paid  into  court.  Lewee  v.  Svath  WaU$ 
Railway  Company,  22  L.  J.  Ch.  209. 
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But  in  a  caae  where  a  similar  agreement  waa  made  and  the  money,  at  Seel  0. 
the  raggestion  of  the  Tendor'fi  solicitor,  was  paid  into  court  pending  — 
inTesdgation  of  title,  but  the  solicitor  reminded  the  company  that  the 
5  per  cent  would  still  be  payable.  As  the  company  dia  not  express 
objedioD,  and  the  money  remained  uninvested,  the  company  was  held 
to  hare  acquiesced,  and  was  ordered  to  pay  interest  up  to  the  date  of 
inveatment.    Ex  parte  Earl  of  HcMrdwiekey  1  D.  M.  &  G.  297. 

Where  the  money  was  by  agreement  paid  into  a  bank  pending  the 
Master's  approval  thereafter  to  be  paid  into  court,  and  the  company  did 
not  apply  to  have  it  paid  into  court  until  long  after  such  approval,  the 
company  were  held  liable  to  pay  interest  at  5  per  cent,  from  date  of 
oontnct  until  motion  to  pay  into  court.  Ghamhen  v,  WhUe^  14  Jur.  1129. 

Geneially,  when  money  is  paid  into  court,  the  court  has  no  juiisdic- 
^tm  to  make  any  order  as  to  mterest  on  the  purchase  money.  Ri  JXven^ 
1  Jut.  (S.S.)  995. 

Thus,  vhere  the  Great  Western  Railway  Company  had  paid  the 
purehaee  money  of  settled  property  into  the  Bank  of  England,  the 
TendoTs  (the  trustees)  could  not  apply  under  the  Act  by  petition  to 
chaxge  the  company  with  interest  during  the  time  it  had  lain  unin- 
v«ited;  but  qucerey  whether  an  action  would  not  have  lain  on  the 
^imd  that  it  ahoiild  have  been  paid  direct  to  the  trustees.  Ex  parte 
White;  Be  Great  Western  Railway  Company,  9  L.  J.  (n.s.)  Exch.  in 
Eo.9. 

Interest  can  be  demanded  only  in  virtue  of  a  contract,  express  or 
xmph'ed,  or  by  virtue  of  the  principal  sum  of  money  having  been  wrong- 
fttUr  withheld  and  not  paid  on  the  day  when  it  ought  to  have  been 
paicL  Therefore,  if  a  debtor  is  willing  to  pay,  but  the  creditor  leaves 
the  claim  for  years  unascertained  and  unexamined,  interest  will  not  run 
until  the  debt  has  been  established  and  the  precise  amount  ascertained. 
CakdfffUan  Railway  Company  v.  Carmiehael,  L.  B.  2  H.  L.  (Sc.)  56. 

A  stipulation  that  if  the  purchase  money  is  not  paid  by  a  certain  day 
that  an  increased  rate  of  interest  shall  be  paid,  is  valid,  and  will  not  be 
r^^ed  as  a  penalty,  but  as  a  separate  contract.  Herbert  v.  Salisbury 
amd  Y&yvU  Raihcay  Company,  L.  R.  2  Eq.  221 ;  Pryse  v.  Camhrian 
Baawtvy  Cempany,  L.  R  2  Oh.  444. 

Bat  a  ccaitraet  to  purchase  land  for  4,000/.,  of  which  2,0002.  was  to  be 
paid  at  once  and  the  remaining  2,0002.  on  a  future  day  named  in  the  agree- 
ment, and  that  if  not  paid  by  that  day  the  vendors  might  repossess  the 
land  of  their  former  estate,  without  any  obligation  to  repay  any  part  of 
the  purchase  money,  was  held  to  be  in  the  nature  of  a  penalty,  and  the 
ccmpany  was  held  entitled  to  be  relieved  on  payment  of  the  balance  of 
the  uQiehase  money  with  interest.  Buch  an  agreement  might  also  be 
voia  as  ut^na  vires.    In  re  Dagenham  Dock  Company,  L.  R.  8  uh.  1022, 

See  further  as  to  interest  when  company  enter,  section  85. 

7.  It  shall  be  lawful  for  all  parties,  being  seised,  possessed  Parties 
otf  or  entitled  to  any  suoh  lands,  or  any  estate  or  interest  ^^fty  en- 
thereiny  to  sell  and  convey  or  release  the  same  to  the  pro-  ^^^^  *? 
aoteiv  of  the  nndertaking,  and  to  enter  into  all  necessary  convey. 
agreements  for  that  purpose ;  and  particularly  it  shall  be 
lawfol  for  all  or  auy  of  the  following  parties  so  seised,  poi- 
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Sect.  7  sessed,  or  entitled  as  aforesaid  so  to  sell,  convey,  or  release ; 
(that  is  to  say,)  all  corporations,  tenants  in  tail  or  for  Kfe, 
married  women  seised  in  their  own  right  or  entitled  to  dower, 
guardians,  committees  of  lunatics  and  idiots,  trustees  or 
feoffees  in  trust  for  charitable  or  other  purposes,  executors 
and  administrators,  and  all  parties  for  the  time  being  entitled 
to  the  receipt  of  the  rents  and  profits  of  any  such  lands  in 
possession  or  subject  to  any  estate  in  dower,  or  to  any  lease 
for  life,  or  for  lives  and  years,  or  for  years,  or  any  less 
interest ;  and  the  power  so  to  sell  and  convey  or  release  as 
aforesaid  may  lawfully  be  exercised  by  all  such  parties,  other 
than  married  women  entitled  to  dower,  or  lessees  for  life,  or 
for  lives  and  years,  or  for  years,  or  for  any  less  interest,  not 
only  on  behalf  of  themselves  and  their  respective  heirs, 
executors,  administrators,  and  successors,  but  also  for  and  on 
behalf  of  every  person  entitled  in  reversion,  remainder,  or 
expectancy  after  them,  or  in  defeasance  of  the  estates  of  such 
parties,  and  as  to  such  married  women,  whether  they  he 
of  full  age  or  not,  as  if  they  were  sole  and  of  fall  age, 
and  as  to  such  guardians,  on  behalf  of  their  wards,  and 
as  to  such  committees,  on  behalf  of  the  lunatics  and  idiots 
of  whom  they  are  the  committees  respectively,  and  that  to 
the  same  extent  as  such  wives,  wards,  lunatics  and  idiots 
respectively  could  have  exercised  the  same  power  under  the 
authority  of  this  or  the  special  Act  if  they  had  respectively 
been  under  no  disability,  and  as  to  such  trustees,  executors, 
and  administrators,  on  behalf  of  their  cestuique  trusts,  whether 
infants,  issue  unborn,  lunatics,  femes  covert j  or  other  persons, 
and  that  to  the  same  extent  as  such  cestuique  trusts  respeo- 
tively  could  have  exercised  the  same  powers  under  the 
authority  of  this  and  the  special  Act  if  they  had  respectively 
been  under  no  disability. 

"  All  Partie8."--The  previous  section  entitled  undertakers  to  agree 
with  the  owners  for  the  purchase  of  land  ;  this  section  completes  the 
power  by  enabling  owners  to  sell  and  convey  the  land  to  the  promoters. 
As  regards  absolute  owners  this  power  was  scarcely  necessary  to  be 
granted,  so  the  section  is  mainly  devoted  to  conferring  a  power  of  con- 
veyance upon  persons  who,  but  "for  the  enactment,  would  be  unable  to 
convey.  Section  8  deals  with  their  power  to  dispose  of  copyholds,  and 
the  mode  of  determining  the  purchase  money  for  land  purchased  frtan 
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tack  persons  is  provided  for  by  section  9.  Section  69  provides  for  the  Sect.  7. 
pQichase  money,  if  over  200^,  being  paid  into  the  bank.  Sections  6  and 
7  extend  only  to  lands  authorisea  to  be  taken  and  required  for  the 
pnTpoees  of  the  Act.  Section  12  deals  with  lands  purcliased  for  extra- 
oidmarj  purposes,  and  sections  14  and  15  place  a  limit  on  the  i)ower8 
of  imapacitated  persons  in  regard  to  such  lands. 

Section  3  of  the  Railway  Construction  Facilities  Act,  1864  (27  &  28 
VictclSlX  enables  persons  under  disability  to  enter  into  provisional  con- 
tnetB  with  promoters  of  a  railway  before  incorporation,  but  does  not  allow 
them  to  convey  until  after  the  certificate  of  incorporation  is  granted. 

**8ell  and  Convey.'' — ^For  forms  of  conveyance  see  section  81,  but  these 
are  not  commonly  used  as  they  are  open  to  objection,  see  Frend  and 
Ware's  By.  Prec.,  p.  122. 

The  law  as  to  the  parties  who  must  join  in  conveyance  is  not  affected 
by  this  section. 

^Ckxrooratlons." — Section  108  of  the  Municipal  Corporations  Act, 
1B82  (4d  &  46  Vict.  c.  50),  provides  that  "  the  council  sludl  not,  unless 
nthcniaed  by  Act  of  Parliament,  sell,  mortgage,  or  alienate  anv  corporate 
lad  viUiout  the  approval  of  the  Treasury."    This  section  of  the  Lands  • 

ClaQsei  Consolidation  Act  enables  them  to  sell  land  authorised  to  be  pur- 
chased by  the  Act  and  reauired  for  the  undertaking  without  such  consent, 
Iwt  they"  cannot  sell  lana  required  by  the  promoters  for  extraordinary 
pOTposa  except  with  consent  of  the  Treasury.  See  section  15,  pasty  p.  30. 
A  Taid  of  tJhe  city  of  London  is  not  within  the  Municipal  Corporations 
Act    Finnis  and  Young  to  Forbes  and  Pochin,  24  Ch.  D.  587. 

Althou^  pnblic  companies  may  have  no  power  to  sell  land  imder 

their  special  Act,  yet  another  public  body  may  be  authorised  to  take 

thfcir  bold  and  the  purchase  money  would  be  payable  to  them  as  persons 

ftfanAutely  entitled.    Be  the  Chelsea  Waterux/rks  Comjany,  56  L  T.  421. 

^t  sodi  power  must  be  expressly  given  to  the  second  public  com- 

P^7i  as  it  will  not  be  implied  althoutrh  shown  on  the  deposited  plan, 

*^  ft  general  power  given  to  make  a  railway  and  purchase  land  accord- 

ii>g  to  the  deposited  plans.    B,  v.  South  Wcdes  Eaihoay  Company^  14 

Chrponiifm*  Sole, — A  rector  or  vicar  possessing  the  freehold  of  a 
dkoaed  burial  ground,  cannot  sell  it  unless  it  is  desecularised  by  statute. 
Bug.  V.  Titus,  L.  R.  4  Q.  B.  407.  A  sale  by  agreement  of  such  a  burial 
^xmodj  although  authorised  apparently,  requires  the  sanction  of  an 
tteJeaastical  court,  at  least  if  any  monuments  or  dead  bodies  are  to  be 
waoved.  Viear  of  St.  Botolph%  Without  Aldgate,  v.  Parishioners  of 
&w«{1892XProb.  161. 

.^lienuit  in  Tail." — A  tenant  in  tail  can  in  the  ordinary  course  convey 
without  this  power  under  the  Fines  and  Recoveries  Abolition  Act 
(144  Will,  c  74),  bv  a  deed  to  be  enrolled  within  six  months  in  the 
Cfcancery  Division  of  the  High  Court  of  Justice,  and  he  may  also  sell 
ttder  tie  powers  of  a  tenant  for  life  under  the  Settled  Land  Acts,  1882 — 
MQi,  without  having  the  deed  enrolled,  or  he  may  sell  xmder  this  AcL 
^  vidch  caae  the  price  will  be  determined  tmder  section  9  and  be  paia 
■to  oooit  under  section  69,  but  the  deed  need  not  be  enrolled. 

TeoantB  in  taQ  who  are  restrained  from  alienation  by  statute  have 
fover  to  sell  and  convey  under  this  statute  and  to  bar  heirs  in  tail  and 
Wiiiiiiliiim  li  except  the  Crown,  which  can  only  be  bound  by  Act  of 

hdtanent  -vrhen  ezpiesBly  named.    If  the  reyernon  is  in  the  Crown, 
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Sect.  7.   the  consent  of  tlie  Crown  must  be  obtained.  In  re  Ouekfidd  Bwrid  Bwif 
—       24  L.  J.  Ch.  585. 

"  Tenant  for  Life."— He  bas  also  the  powers  of  sale  granted  by  the 
Settled  Land  Acbj,  1882—1890. 

When  the  legal  estate  is  vested  in  trustees  the  eauitable  tenant  for 
life,  although  he  can  enter  into  an  agreement  for  sale,  cannot  caam, 
and  the  trustees  are  neces^iry  parties  to  the  conveyance,  L^ppvMnU  v. 
Srr^th,  29  L.  J.  Ch.  521. 

A  tenant  for  life  under  a  will  with  a  proviso  against  alienation,  and* 
limitation  over,  in  case  of  infraction,  has  apparently  power  of  saleundw 
this  section,  and  the  Court  would  order  the  purchase  money  to  be  lAid 
out  in  other  lands  to  be  settled  to  like  uses.  Devenuh  v.  J^nwn,  %  Jor* 
(n.r.)  1043.  Now  under  the  Settled  Land  Acte  such  a  restraint  vnm 
be  inoperative.  Where  a  tenant  for  life  agreed  that  he  should  is^  ». 
per  cent  of  the  purchase  money  paid  to  him  for  his  own  benefit  from 
date  of  agreement  until  the  conveyance  should  be  executed,  it  vas  neld 
that  it  was  not  an  improper  advantajje  for  him  to  take  of  his  •^^^'^ 
as  tenant  for  life,  the  amount  not  being  excessive.  In  re  Hwngt^J^ 
and  In  re  The  Rugby  ajid  Stamford  Railway  Company^  I  Jur.  (N.B.) »« ; 
Ex  parte  Hardxcicke,  1  D.  M.  &  G.  297.  . 

He  is  not,  however,  entitled  to  have  the  price  of  the  unworked  mines 
and  minerals  even  although  he  is  without  impeachment  for  wasteland 
the  bulk  of  the  minerals  could  have  l)een  in  aU  probability  worked  out 
during  his  life.    In  re  Robinson's  Settlement  TriisU  (1891),  3  Ch.  129. 

See  notes  to  section  69. 

'^Married  Women."— The  Married  Woman's  Property  Ac!^  1^ 
(46  &  46  Vict.  c.  76),  has  removed  her  disability  in  regara  to  ner  "^Pj*^ 
property  if  she  married  after  1st  of  January,  1883,  and  if  °**""^®^.^  J! 
as  regards  separate  property  received  after  that  date  in  respect  of  which  m 
can  contract  as  a  feme  solU  But  it  does  not  affect  settlementB  or  pro* 
perty  she  is  restrained  from  anticipating.  As  re^rds  real  estate,  nw 
separate  property,  she  mav  dispose  of  it  under  the  Fines  and  Recovenw 
Abolition  Act  (3  &  4  Will.  4,  c.  74),  as  amended  by  the  ConveyanciM 
Act,  1882  (46  &  46  Vict.  c.  39,  s.  7),  either  alone  or  with  herhuabano. 
The  deed  must  be  acknowledged  before  a  Commissioner.  .  .     . 

As  regards  property  which  she  is  restrained  from  anticipating 
she  would  doubtlesn  have  power  of  sale  under  this  Act  should  there  w 
no  tnistees,  but  the  point  is  not  likely  to  arise  as  she  can  ^^^'^^jl^ 
i-espect  of  such  property  the  powers  of  the  Settled  Land  Acts,  18o»— 
1890  (45  &  46  Vict.  c.  38,  s.  61).  . 

Under  this  Act,  if  merely  entitled  to  dower,  she  has  no  P^^  |: 
respect  of  the  fee  ;  she  can  release  her  dower.by  deed  acknowledges 
the  ordinary  way,  but  under  this  Act  no  such  acknowledgment 
required.  .     ^^ 

In  case  of  a  woman  married  since  1834,  a  husband  by  conveying  w^ 
her  right  of  dower,  under  the  Dower  Act,  1833  ^3  &  4  WilL  4,  C.  105),«-*> 
and  she  is  not,  therefore,  a  necessarv  party  to  tne  conveyance.  , 

If,  however,  her  husband  is  dead,  and  her  right  to  dower  i*  *^|t5 
it  seems  that  she  would  be  a  necessary  party.  In  such  a  <*^-?!JJ 
entitled  when  the  land  is  taken  to  have  the  value  of  her  ^^^^1  !na 
paid  to  her  out  of  the  fund  in  court.  In  r#  HaWs  Eitati,  L.  ».  9  £4*  |^^' 

Where  land  is  demised  to  a  husband  and  wife  and  they  eontey  ». 
railway  company  under  section  7  by  a  daed  not  aclaiowledg«d,  i(  ^^ 


mTteiS  XTKB£&  I>ISABILtT7  SNABLED  10  SELL. 

^Midtb&ttihift  interest  of   the  married  woman  wa«  included  nnder  tiie 
/to  '^Miied  in  her  o'wnx  riffht^"  and  the  conveyance  WMfiood.  Cooper  t. 

^M9,4Qiff.  449. 
imtttied  woman  iprho  is  absolutely  entitled  to  an  intereet  in  property 

{« ha  fieparaie  x&ae  la  the  proper  Wty  to  tell,  and  not  the  trustee. 

P«iai  T.  tfioet  and  JSoai  Ortnttoad  Mailway  Oompany^  L.  R.  16  Ch.  D. 

429, 431.   See  note  helow  **  Trustcee." 

'^ftuxiiau."— Under  the  SetUed  Land  Act,  1882  (46  &  46  YictcdSX 

a  Sd  ad  W>,  an  iniant  -who  ia  in  his  own  mht  fleised  of  or  entitled  in 

pQwaBEOQ.to  land  ia  to  be  deemed  a  tenant  u>r  life,  and  the  poweit  of 

t^  Act  •£  regarda  all  infant  tenants  for  life  may  be  exercised  by  the 

tnaten  oi  the  aettlement  if  there  are  any,  and  if  there  are  none  then  by 

soeh  penon  and  in  auch  manner  as  the  Ckmrt,  on  the  aj^plication  of  a 

tetunentary  or  other  guardian  or  next  friend  of  the  infint,  orden. 

Failing  a  testamentary  guardian  or  one  already  appointed  by  the  Court, 

it  womd  appear  advisable  to  proceed  under  the  Settled  liand  Act,  or 

nnder  the  Settled  Kstates  Act,  1877,  section  18,  instead  of  under  this 

Acu    Quardiana  by  nature,  or  nurture  or  ad  litwn,  would  anpear  not 

to  be  included  in  the  powers  nven  by  this  section  of  the  Lanos  Clauses 

Act.    See  Frend  and  Ware's  Ay.  Precedents,  p.  S87. 

^LnaatiOS  and  Idiota." — This  Act  only  enables  the  committees  of 
Imiatics  and  idiots  to  sell,  and  does  not  auUiorize  a  person  of  unsound 
mind  who  has  not  been  so  foimd  to  do  so.  In  re  Tugwdi^  27  Ch.  D. 
309. 

l^aad  belonging  to  persons  of  unsound  mind  can,  however,  be  pur- 
chased nnder  the  Lunacy  Act,  1890  (53  Vict.  c.  5),  as  by  sections  116 
aiDd  IM  the  judge  has  power  to  appoint  some  person  to  sell  the  land. 
XTxkder  the  same  Act  the  committees  have  power  to  sell  the  land  with 
the  consent  of  a  judge  in  lunacy  independently  of  this  section  of  the 
l^anda  Clauses  Consolidation  Act.    And  even  under  this  section  it 
^woold  appear  necessary  that  the  agreement  should  be  inquired  into  by 
the  Conn  to  see  that  it  is  proper  and  beneficial,  and  the  sanction  of  tha 
Jodam  obtained.     In  n  Gawan  Tayhr,  and  In  re  The  York  and  North 
MuUand  Railway  0<mtpany,  1  McN.  and  a  210,  211  ;  and  see  /n  rs 
f^ade^  1  H.  and  Lav.  202  ;  Re  Brown,  1  McN.  k  Q.  201. 

l^iThen  lands  subject  to  a  rentcharge  in  favour  of  a  lunatic  are  taken 

by   promoters^  the  Court  will^  authorise  the  committee  to  release  the 

lajMB  froin  the  rentcharge,  the  corporation  purchasing  in  the  name  of 

tbft  lunatic  a  Qovemment  annuity  of  the  same  vearly  amount.    In  ro 

Mreum^  1  Ch.  D.  409. 


^Sl' 


Partiaa  entitled  to  a  reoeipt  of  rente  and  prolite.*'--A  receiver 
>inted  bv  the  Court  would  require  the  consent  of  the  Court    See 
BwCiUj  10  Beav.  318. 

Mortffoaor  in  Pouemon. — When  a  company  desiring  to  take  land  deal 
CMoljr  with  the  mortgagor,  although  they  are  aware  of  an  equitable 
ige  on  the  land,  the  equitaole  mortgagees  are  not  bound  by  the 
Gngs  even  though  they  are  aware  of  them,  and  the  mortgagees 


-  entitled  in  default  of  pavment  to  have  the  land  assigned  to  them  by 
tha  company  and  the  landowner.  Martin  v.  London^  Chaihain  o/ixd 
Iknm'  Bailway  Company,  L.  K.  1  £q.  145,  and  1  Ch.  601. 

Aa  to  dealings  with  lands  in  mortgage,  see  sections  lOd'^114. 
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Sect.  7.  **  XzecutorB." — Where  the  owner  of  lands  had  aj^reed  to  sell  to  a  rail- 
way  company  and  died  before  completion  having  demised  his  real  estate 
to  an  infant,  the  executors  were  held  entitled  to  the  purchase  monej  and 
the  infant  was  ofdered  tu  be  a  trustee  under  the  Trustee  Act,  1850,  and 
on  the  payment  by  the  company  of  the  purchase  money  to  the  executors 
he  or  some  proj)er  person  was  ordered  to  execute  a  conveyance  to  the 
company.    In  re  Lotcry's  IVUl,  L.  R.  15  Eq.  78. 

Trustees. — ^Where  a  nettlement  gave  trustees  a  power  of  sale  during 
the  life  of  a  tenant  for  life  with  his  consent  in  writing,  and  the  pro- 
moters in  the  pi-ooeedinps  dealt  with  the  tenant  for  life  and  not  with 
the  trustees,  it  wa.s  held  that  the  conveyance  must  be  made  under  this 
section  by  the  tenant  for  life  and  not  by  the  trustees  under  their  power  of 
sale.  In  re  Pigott  and  The  Great  Wesiem  RaUxoay  Company,  18  Ch.  D.  I4a 

And  where  tni.stees  have  a  power  of  sale  under  the  settlement,  bat 
profess  to  convey  under  this  Act,  the  validity  of  the  sale  must  be 
determined  without  reference  to  the  power.  Peters  v.  Letces  and  East 
Grinstead  Railway  Company,  18  Ch.  D.  429. 

In  the  same  case  it  was  held  that  a  bare  trustee  coidi  not  sell  so  as  to 
bind  his  cestuique  trust  under  this  Act,  and  the  same  principle  applied 
where  a  married  woman  was  absolutely  entitled  (t6.  437). 

But  it  would  appear  that  when  a  married  woman  has  the  life  estate 
for  her  separate  use,  with  a  general  power  of  apTX>intment,  that  the 
trustees  ought  to  join  in  the  conveyance.  Hall  v.  The  Londmiy  Chatham 
and  Dover  Raihcay  Company,  14  L.  T.  (n.8.)  351  ;  and  see  Lippincott  v. 
Smyth,  29  L.  J.  Ch.  521. 

Trustees  of  a  charity — an  ancient  hospital — are  capable  of  making  a 
valid  alienation  of  the  charity  land  under  this  section.  SL  Thoma£z 
Hospital  Governors  v.  The  Charing  Cross  Raihcay  Company,  30  Lc  J.  Ch. 
395;  and  see  Grosvenor  y.  The  Hampstead  Junction  Railway  Cfontpany, 
26  L.  J.  Ch.  731. 

Lessee.— Leasees  can  only  sell  on  behalf  of  themselves  and  cannot 
bind  persons  entitled  in  reversion  or  remainder. 

Whei"e  promoters  pay  the  purchase  money  of  leaseholds,  and  with  the 
consent  of  the  lessee  take  possession,  they  are  bound  to  take  an  assign- 
ment, and  bound  to  enter  into  an  engagement  to  indemnify  the  vendor 
against  the  covenants  in  the  lease.  Harding  v.  Metropolitan  Hailtcay 
Company,  L.  R.  7  Ch.  154. 

But  the  lessee  is  not  liable  for  sulisequent  breaches  of  covenant,  when 
this  proi)erty  is  taken  from  him  under  compulsory  powers  by  a  railway 
company,  as  the  covenant  is  discharged  by  the  subsequent  Act  of 
Parliament.    Bailey  v.  De  Crespigyiy,  L.  R.  4  Q.  B.  180,  ana  next  case. 

The  lessee,  however,  will  be  liable  for  damages  in  respect  of  breaches 
committed  after  the  notice  to  treat,  and  before  the  assignment  to  the 
comimny,  the  measure  of  damages  being  the  amount  by  which  the 
lessor's  reversion  had  become  deteriorated  at  the  date  when  the  company 
took  possession  under  the  assignment.  Mills  v.  Guardians  of  JSak 
London  Union,  L.  R.  8  C.  P.  79. 

On  the  same  principle  where  a  lessee  is  bound  by  his  lease  not  to 
alienate  without  licence  of  the  lessor,  the  right  of  the  lessor  is  taken 
away  by  operation  of  the  Act,  and  the  lessee  is  not  bound  to  obtain  it 
or  to  procure  an  apportionment  of  the  rent  between  himself  and  the 
company.  Slipper  v.  Tottenham  and  Hampstead  Junction  Railtoay  Com- 
pany, L.  R.  4  £q.  112,  and  see  Wadham  v.  Marlowe,  8  £a8t  314  tu 
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In  an  Insh  case,  it  "was  lield  that  wliere  a  company  reauire  the  land    86Ct.  7« 

doh  for  a  limited  period,  they  cannot  purchase  BuchM^oia  from  a  lefwee 

«W)  is  Rstrained  irom  alienating,  witnout  dealing  with  the  owner  of 

the  nTcmon  also.      L»egg  v.  Belfcut  and  Ballvmena  Raiitray  Componv, 

Ur.C.  1.144,  note.  »         i~  :' 

As  to  leases,  see  further  sections  119 — 123. 

8.  "Oie  power  Ixereinafter  given  to  enfranchifi^  copyhold  P«fti« 
lands,  as  weU  as  every  other  power  required  to  be  exercised  by  atnlity  to 
the  lord  of  any  manor  pursuant  to  the  provisions  of  this  or  the  ^S^ 
special  Act,  or  any  Act  incorporated  therewith,  and  the  power  powvn. 
to  release  lands  from  any  rent,  charge,  or  incumbrance,  and 

to  agree  for  the  apportionment  of  any  snch  rent,  charge,  or 
Vncnmbrance,  shall  extend  to  and  may  lawfully  be  exercised 

by  every  party   hereinbefore  enabled  to  sell  and  convey  or 

release  lands  to  the  promoters  of  the  undertaking. 

See  sections  95 — 107,  as  to  dealings  with  copyhold  landB. 
^airied  woinen*A   copyholds  are  by  general  custom  conveyed  by 
surrender  made  by  the  htu^band  and  wile,  she  being  examined  by  the 
steward  as  to  her  consent. 

9.  The  purchase  money  or  compensation  to  be  paid  for  any  Amomit 
lands  to  be  purchased  or  taken  from  any  party  under  any  penaation 
disability  or  incapacity,  and   not  having  j)ower  to   sell  or^fj^®^ 
convey  such  lands  except  under  the  provisions  of  this(a)  or  mider  dis* 
the  special  Act,  and  the  compensation  to  be  paid  for  any  J^Jj^e*? 
permanent  damage  or  injury  to  any  such  lands,  shall  not,  uined  by 
except  where  the  same  shall  have  been  determined  by  the  ^^  pidd 
verdict  of  a  jury(&)  or  by  arbitration,(c)  or  by  the  valuation  l^^^'^* 
of  a  surveyor(rf)  appointed  by  two  justices  under  the  pro- 
vision hereinafter  contained,  be  less  than  shall  be  determined 
by  the  valuation  of  two  able  practical  surveyors,  one  of  whom 
shall  be  nominated  by  the  promoters  of  the  undertaking,  and 
the  other  by  the  other  party,  and   if  such  two  surveyors 
cannot  agree  in  the  valuation,  then  by  such  third  surveyor  as 
any  two  justices  shall  upon  application  of  either  party,  after 
notice  to  the  other  party,  for  that  purpose  nominate  ;  and 
each  of  such  two  surveyors  if  they  agree,  or  if  not  then  the 
surveyor  nominated  by  the  said  justices,  shall  annex  to  the 
valuation  a  declaration  in  writing,  subscribed  by  them  or  him, 
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8Mt9«  of  the  correctness  thereof ;  and  all  such  purchase  monej  or 
compemation  shall  be  deposited  in  the  bank  for  the  benefit 
of  the  parties  interested,  in  manner  hereinafter  mentioned. 

(a)  Sections  6  and  7. 
(6)  Sections  38—57. 
(c)  Sections  23  and  25—37. 
(a)  Sections  58—62. 

*'  Iqjnry  to  any  such  lands."— This  section  is  not  confined  to  lands 
parchased  br  agreement,  but  extends  to  lands  taken,  and  also  to  the 
permanent  damage  to  lands  held  by  persons  under  disabilitr.     The 
word  *'  such  "  in  tne  above  clause  does  not  refer  to  lands  purchased  or 
taken,  but  to  lands  belonging  to  persons  under  disabiHtr.    Therefore, 
a  tenant  for  life  can  afftee  under  this  section  for  a  sum  of  money  as 
compensation  for  lanas    injuriously   affected,  so  as  to  bind  t!hoee  in 
remainder.    Stone  v.  Corporation  of  Yeovil,  2  C.  P.  D.  99.    That  case 
was  also  under  the  Waterworks  Clauses  Act,  and  the  injury  caused  was 
by  a  partial  diversion  of  a  stream  where  the  corporation  had  pow^r  to 
take  the  whole  stream,  and  it  was  held  that  the  tenant  for  life  of  a 
mill  might  make  a  valid  agreement  under  this  section,  for  the  payment 
of  compensation  for  the  fim  damage  that  would  be  occasioned  when  the 
whole  stream  was  taken.    See  section  6  of  Waterworks  Clauaes  Act^  jwit 

"  By  the  valuation  of  two   .   .   .    Bunreyors.*'— A  confaaci  to 

sell  at  a  price  to  l^e  fixed  by  two  sun-eyors  is  not  per  $e  enforceable,  but 
if  the  parties  adopt  that  which  is  the  ordinaxy  practice,  if  the  eurreyois  fix 
the  price  and  then,  the  price  being  fixed,  tney  approve  of  it  as  a'prop^ 
valuation,  and  the  parties  sell  for  not  less  than  that  price,  the  section  is 
complied  with.  Peters  v.  £€Ut  OrinsUad  Railway  Companyy  18  C^  D. 
429,  437. 

If  trustees  are  selling,  they  cannot  nominate  one  of  themselves  who 
happens  to  be  a  surveyor  to  value  on  their  behalf,  and  it  would  apmar 
that  in  no  case  can  a  vendor  nominate  himself,  and  certainly  not  if  he 
would  thereby  bind  other  persons  (as,  e.g.,  a  tenant  for  life).  Ib,j 
pp.  438,  440. 

'*  A  declaration  in  writing/' —The  provisions  of  this  section  mast  be 
strictly  followed,  and  it  is  not  enough  ii  the  section  have  been  complied 
with  in  substance.  A  declaration  in  writing  cannot  be  dispensed  with, 
being  a  document  of  title  showing  that  the  price  has  been  properly  ascer- 
tains and  that  all  formalities  have  been  duly  complied  with,  and  in  its 
absence  a  claim  by  the  company  for  specific  performance  of  the  agree- 
ment  will  not  be  enforced.  Bridgend  Gas  and  TFater  Com^ny  v. 
Dunraven,  81  Ch.  D.  219. 

The  same  point  was  decided,  in  IVycombs  Railvxiy  Company  v. 
Dormington  Hospital^  L.  R.  1  Ch.  268,  Turner,  L.J.,  considering  that 
the  surveyors  should  also  be  regularly  nominated. 

The  case  of  Baker  v.  Metropolitan  Railxoay  Company^  31  Beav.  504,  as 
regards  this  point,  may  be  considered  over-ruled  (see  note  p.  51 1),  on  appeal 
bttore  Lord  Wbbtburt.  If  the  company  refuse  to  appoint  a  vainer  the 
proper  remedy  is  by  mandamus  to  compel  them  to  do  so»  and  not  by 
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tefoence  to  chambers   to   enquire  as    to  whether  the  Act  has  been   B^CL9$ 
^leta&ti&llj  complied  ^witli,  as  ^w^ls  done  in  that  caae.  — 

la  &  ctt^  however,  ^wliere  a  rector  petitioned  the  court  to  have 
iii'?^^  &  «EQall  sum  of  moiiey  paid  into  the  bank  by  a  railway  company 
lot  ft  portion  of  the  glebe,  and  the  amount  had  been  fixed  by  one 
wireydr  nominated  by  and  acting  for  both  parties,  Wiobajc,  '  V.C, 
nude  ihft  order  prayed  for,  subject  to  the  production  of  an  affidavit  from 
A  ffonreyor  to  be  appointed  by  the  petitioner  to  satisfy  the  Court  of  ita 
tfofidencT,  lemarlLiag  that  be  thought  the  only  object  of  the  proriaion 
«»» to  protect  the  future  interests  of  parties  under  disability.  Ex  parU 
The  BtOat  cf  AdderUy,  10  L.-  T.  131. 

*^  Two  Justiees." — See  note  to  section  3. 

^  Compenaatioii  sball  be  deposited  in  the  Bank.*'— Seetiona  ee— * 
ao  deal  with  the  purchase  money,  and  compensation  coming  to  partiaa 
liaving  limited  interests. 

T\ue  bank  in  this  country  ia  the  Bank  of  England,  see  section  8. 

\0.  It  shall  be  lawful  for  any  person  seised  in  fee  of,  or  Where 
^ftititled  to  dispose  of  absolutely  for  his  own   benefit,  any  I[Soin\ejy 
lands  authorised  to  l)e  purchased  for  the  purposes  of  the^^^^^ 
spef^al  Act  to  sell  and  convey  such  lands  or  any  part  thereof  be  sold  on 
imto  ibe  promoters  of  the  undertaking  in  consideration  of  ^'^'*°*^ 
an  atiTiTial  rentcharge  payable  by  the  promoters  of  the  under- 
taking, but,  except  as  aforesaid,  the  consideration  to  be  paid 
for  the  purchase  of  any  such  lands,  or  for  any  damage  done 
thereto,  shall  be  in  a  gross  sum. 

*'Abj  person." — Th^  proviso  that  persona  under  disability  cannot  boU 
Usr  an  annual  rentcharge  is  repealed  by  the  Lands  Clauses  Act,  ISeO 
{23  &  24  Vict,  c  106),  tf.  1— 3,  iwm*,  and  they  can  now  do  so  and  recover 
ia  the  came  noanner  as  provided  in  section  11  of  this  Act,  the  amount  to 
be  settled  as  provided  in  section  9. 

An  agreement  had  been  made  between  a  railway  company  and  a 
oonfecactor  to  the  effect  that  if  any  landowner  was  xmwilling  to  sell  to 
thfi  ccanpaay  in  consideration  of  a  rentcharge,  the  contractor  should 
purchase  ior  money  and  re-sell  to  the  company  who  should  grant  a 
rentcharge  to  the  contractor.  The  contractor  agreed  with  certain 
landowners  for  the  purchase  of  the  land,  paid  the  purchase  money,  and 
neeived  ioanto  of  rentcha^es  calculated  on  the  amount,  and  the  land- 
loids  conveyed  direct  to  the  company.  These  rentcharges  granted  to 
the  coDtra^r  were  held  good,  he  being  in  fact  the  owner,  but  rent* 
daiaes  aranted  to  the  contractor  generally  in  respect  of  sums  paid 
for  the  purposes  of  the  company  were  held  to  be  invalid  at  it  did  not 
»,ws^,  wh^iM^such  mofney  was  purchase  money  or  other  compensation. 
law  i«SSi<T  ofnd  Mxlfwd  SaOwoy  Compony,  15  L.  J.  Notei  of 
ChiMi47. 
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™L.  11.  The  yearly  rents  reserved  by  any  such  conTeyance 

^y™"'    shall  be  charged  on  the  tolls  or  rates,  if  any,  payable  nnder 

bechari^the   special  Act,  and   shall  be  otherwise   secured  in  sncli 

**°  ***   •      manner  as  shall  be  agreed  between  the  parties,  and  shall  be 

paid   by  the   promoters   of  the  undertaking  as   such  rents 

become  payable  ;  and  if  at  any  time  any  such  rents  be  not 

paid  within  thirty  days  after  they  so  become  payable,  and 

after  demand  thereof  in  writing,  the  person  to  whom  any  such 

rent  shall  be  payable  may  either  recoTer  the  same  from  the 

promoters  of  the  undertaking,  with  costs  of  suit,  by  action 

of  debt  in  any  of  the  superior  courts,  or  it  shall  be  lawful  for 

him  to  levy  the  same  by  distress  of  the  goods  and  chattels  ot 

the  promoters  of  the  undertaking. 

^' Shall  be  charged  on  the  tolls."— The  holder  of  a  rentcharge 
created  by  a  railway  company  under  this  and  the  preceding  section 
has  prioritjr  over  the  debenture  holders.  He  has  a  charge  on  the  land 
sold  for  his  purchase  money,  and  these  sections,  said  RoMnxT,  M.R, 
do  not  take  away  that  chai^ge.  But  he  has  no  charge  on  land  not  sold  by 
him.  He  has  a  first  charge  on  the  net  earnings  of  the  undertaking  after 
paying  in  the  first  place  what  is  necessary  to  maintain  and  work  the 
line.  Such  holders  are  entitled  to  be  paid  such  rentcharaes  pari  pauvL 
Eyton  V.  Denbigh^  Ruthin,  <£r.,  Railway  Company,  L.  R.  7  fi^.  439. 

In  Earl  of  Jersey  v.  Briton  Ferry  Floating  Dock  Company,  L.  R.  7  Eq. 
409,  James,  V.C,  held  that  there  was  no  lien  for  the  itnpaid  rent- 
chaise  on  the  land  sold,  as  it  was  contrary  to  the  intention  of  the 
parties  that  he  should  have  a  right  to  enter  and  destroy  the  public 
work  if  the  rent  fell  into  arrear.  In  this  case,  however,  the  conveyance 
had  not  been  completed,  and  the  lien  claimed  was  for  the  arrears  from 
the  time  the  company  took  possession.  The  two  cases  do  not  appear  to 
be  reconcilable.     See  post,  section  84,  "  Vendor's  lien.*' 

Where  land  is  sold  to  promoters  for  a  rent  as  distinguished  from  a 
gross  sum,  the  rent  imo  facto  l^ecomes  a  charge  on  the  tolls.  If  the  woid 
"  rent "  is  used  in  tne  conveyance  and  not  "  rentcharge,"  a  power  of 
distress  is  nevertheless  incident  to  it  under  4  Geo.  2,  c  28,  s.  5,  which 
makes  it  a  rentcharge,  and,  therefore,  section  10  and  this  section  apply. 
The  law  is  the  same  if  the  property  sold  is  an  easement  In  re  Lard 
Gerard  and  Beecham's  Contract  (1894),  3  Ch.  295. 

**  And  shall  be  otherwise  secured."— If  lands  are  sold  to  a  railway 
company  in  consideration  of  a  rentcharge  and  the  company  agree  that 
the  vendor  shall  have  power  of  re-entry  if  the  rent  is  not  paid,  this  is  a 
valid  agreement  and  not  ultra  vires,  as  the  Act  provides  that  the  charge 
may  be  secured  in  such  manner  as  shall  be  agreed  upon,  and  the  Court 
will  allow  the  vendor  to  enter  upon  the  lands  and  exclude  the  company 
until  he  is  satisfied,  even  though  a  receiver  may  have  been  appointed. 
Forster  v.  Manchester  and  Milford  Railway  Company,  49  L.  J.  Ch.  454. 

"To  levy  the  same  by  distress."— The  mere  fact  that  a  receiver  has 
been  appointed  of  the  tolls,  profits,  and  income  of  an  undertaking  in  a  suit 
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iostitated  by  the  owner  of  a  rentcharge  on  behalf  of  bimaelf  and  all  Sect  11. 
other  holders  of  similar  rentcharges,  will  not  prevent  a  person  who       — 
liolds  such  a  rentcharge  from  getting  the  leave  of  the  Court  to  distrain, 
f  «to»  V.  Denbi^  Bvihin^  cCrc,  Bailtoay  Company;  Ex  parte  Pricty  L.  R. 
6lBq,14. 

In  the  same  suit  liberty  was  granted  to  another  holder  to  distrain, 
but  where  the  company  had  by  deed  conveyed  their  superfluous  lands 
and  rhatr4*lff  to  trustees  upon  trust  for  the  benefit  of  creditors  of  the 
comx>anjf  and  a  suit  was  instituted  by  a  creditor  on  behalf  of  himself 
end  all  other  creditors  entitled  to  the  benefit  of  the  tiust  deed  for  an 
administration  of  the  trusts  thereof,  and  a  receiver  appointed  in  that 
suit  also,  the  Court  refused  leave  to  the  holder  of  a  rentcharge  to 
distrain  the  goods  which  had  been  conveyed  to  trustees.  J?yton  v. 
Den^iph^  dxL,  Railicay  Company;  Rickman  v.  Johru,  L.  R  6  £q.  488. 

In  this  case  also  the  Court  refused  to  allow  the  party  distraining  to 
take  the  locomotives  that  happened  to  pass  over  his  lana  for  the  purpose 
of  working  the  line  (p.  491). 

BaiU  and  sleepers  forming  railways,  if  fixed  into  the  ground,  become 
fixtoxes  and  cannot  be  distrained.    Turner  v.  Cammmy  L.  R.  5  Q.  B.  306. 

12.  Itt  case  the  promoters  of  the  nndertaking  shall  be  ^^^^  *** 
empowered  by  the  special  Act  to  purchase  lands  for  extra-  iuids  re- 
ordinaij  purposes,   it  shall  be  lawful  for  all  parties  ^ho,  ^^^^^^^ 
under    the    provisions    hereinbefore    contained,    wonld    bei 


enabled  to  sell  and  conyey  lands,  to  sell  and  convey  the  lands      ^* 
so  anthoTised  to  be  purchased  for  extraordinary  purposes. 

^Sxtradrdinary  Purposes."— Certain  local  Acts,  while  providing 
that  ih&  land  required  for  the  undertaking  may  be  compulsonly  taken, 
allow  the  undertakers  also  to  purchase  land  by  agreement  for  other 
purposes  connected  with  the  undertaking.    In  the  case  of  railways,  such 
eztiaofdinarvpurpoees  are  defined  by  section  45  of  the  Railways  Clauses 
Act,  1845  (8  Vict.  c.  20),  as  follows  :— 
'^  For  the  purpose  of  making  and  providing  additional  stations,  yards, 
wharves,  and  places  for  the  accommodation  of  passengers,  and 
for  receiving,  depositing,  and  loading  or  unloading  goods  or 
cattle  to  be  conveyed  upon  the  railway,  and  for  the  erection  of 
weighing  machines,  toll-houses,  offices,  warehouses,  and  other 
buildings  and  conveniences ; 
••  For  tiie  purpose  of  making  convenient  roads  or  ways  to  the  railway, 
or  any  other  purpose  which  may  be  convenient  for  the  forma- 
tion or  use  of  the  railway."    See  post 
Befemng  to  this  and  the  next  section  of  the  Lands  Clauses  Act, 
Ixsrd  Brajaweix  said  :  **  That  they  seemed  to  be  intended  to  enable  the 
promoterB  to  acquire  land  which  at  the  time  of  the  passing  of  the  special 
Act  was  not  supposed  to  be  reqidied  for  the  undertaking."    Hooper  v, 
^ttme,  3  Q.  B.  D.,  pp.  258,  272. 

X3.  It  sball  be  lawful  for  the  promoters  of  the  undertaking  to  tell  sad 
to  sell  the  lands  which  they  shall  have  so  acquired  for  '^Jw'snch 
extraordinary  purposes,  or  any  part  thereof,  in  such  manner,  lands. 
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86ctl8«  and  for  inch  oonriderations,  and  to   such  persons,  as  the 

promoters  of  the  undertaking  maj  think  fit,  and  again  to 

purchase  other  lands  for  the  like  purposes,  and  afterwards 

sell  the   same,  and  so   from  time   to  time  ;  but  the  total 

quantity  of  land  to  be  held  at  any  one  time  by  the  promoters 

of  the  undertaking,   for  the  purposes  aforesaid,  shall  not 

exceed  the  prescribed  quantity. 

As  to  BuperfluouB  landn,  see  sections  127—132.  But  the  lands 
acquired  by  voluntair  agreement  for  extraordinary  puiposes  are  not 
snperfluoas  lands  ana  do  not,  if  not  used  or  diBposea  of,  vest  in  the 
adjoining  owners.  The  company  is  left  free  to  deal  with  lands  which 
they  can  onW  acquire  by  private  treaty  as  any  ordinaiy  proprietor  may 
do.  City  of  Glaigow  Unum  Railvray  Company  v.  CaiDaonian  Bai^uxiy 
Company,  L.  R.  2  Sc.  Ap.  160. 

Restraint        J^^  The  promoters  of  the  undertaking  shall  not,  by  virtue 
chmfrom  of  the  power  to  purchase  land  for  extraordinary  purposes, 
^^tTtod       purchase  more  than  the  prescribed  quantity  from  any  ]Murty 
ptrtons,     under  legal  disability,  or  who  would  not  be  able  to  sell  and 
convey  such  lands  except  under  the  powers  of  this  and  the 
special  Act ;  and  if  the  promoters  of  the  undertaking  pur- 
chase the  said  quantity  of  land  from  any  party  under  such 
legal  disability,  and  afterwards  sell  the  whole  or  any  part  of 
the  land  so  purchased,  it  shall  not  be  lawful  for  any  party 
being  under  legal  disability  to  sell  to  the  promoters  of  the 
undertaking  any  other  lands  in  lieu  of  the  lands  so  sold  or 
disposed  of  by  them. 
See  section  7  as  to  persons  under  disability. 

Municipal       16«  Nothing  in  this  Act  or  the  special  Act  contained  shall 
tioM  not    c"*^We  any  municipal  corporation  to  sell  for  the  purposes  of  the 
toseU        special  Act,  without  the  approbation  of  the  [Commwianers 
SeapSo-  of  ^^  Majestf/'s](a)  Treasury  [of  the  United  Kingdom  of 
bation  of    Qj-eat  Britain  and  Ireland,  or  any  three  of  them^']  (a)   any 
•nrf.  "**  lands  which  they  could  not  have  sold  without  such  approba- 
tion before  the  passing  of  the  special  Act,  other  than  such 
lands  as  the  company  are  by  the  powers  of  this  or  the  special 
Act  empowered  to  purchase  or  take  compulsorily. 
la)  Repealed  by  the  Statute  Law  Revision  Act,  18&4  (67  &  93  Vict 
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See  sections  7, 1^  and  14,  mpra,  and  also  Bection  106  of  the  Monicipal  giciU. 
Comredoiis  Act,  1882.  — 

1j»  consent  of  the  LiOTds  ComTnimionera  of  the  Treasury  to  the 
alkatkiv  of  the  prox^erty  of  a  corporation  is  sufficiently  signitied  by  a 
ktteTii^ittd  by  taeir  secretary.  Sucli  consent  authorises  the  idienaUon 
d  tkcor^rate  property  aa  specified  in  the  memorial  on  whidi  it  is 
iotaidfii   Arnold  t.  Mayor  of  thravesend^  25  L.  J.  Ch.  776. 

And  ^t^  respect    to  the   pnrchaM  and  taking  of  lands 
otisendae  iJiaii  by  agreement,  be  it  enacted  as  followa  ;(a) 

16.  'Wbere  tbe  nndertaking  is  intended  to  be  carried  into  ^f^^jj  *® 
eSxt  by  means  of  a  capital  to  be  subscribed  bj  the  promoters  scribed 
of  tbe  nndertaking,  the  whole  of  the  capital  or  estimated  stun  ^|^^^ 
for  defraying  the  expenses  of  tbe  nndertaking  shall  be  sub-  iory 
aeribed  nnder  contract  binding  the  parties  thereto,  their  heirs,  pGreSwe 
executors,  and  administrators  for  the  payment  of  the  several  P"*  "* 
sums  by  them  respectively  subscribed,  before  it  shall  be 
lawful  to  put  in  force  any  of  the  powers  of  this  or  the  special 
Ao^  or  any  Act  incorporated  therewith,  in  relation  to  tbe 
coznpnisory  taking  of  land  for  the  purposes  of  the  under- 
taking. 

(a)  Aa  to  the  effect  of  the  headings  see  notes  to  section  5.    This 
pQFTtiaa  of  the  Act  includes  sections  16  to  68, 

•*  Ehall  lie  subacribed."— As  to  the  evidence  required  to  show  that 
the  ^w>ritfTit.  bas  been  subscribed,  see  section  17. 

^  TllB  eompnlaory  taking  of  land."— This  section  is  directed  against 
tcanpahary  taking  of  land  only,  and  not  against  purchases  by  a^ree- 
izient.  It  ia  intended  as  a  condition  precedent  to  the  exercise  of  com- 
imlaory  powers,  and  is  designed  solely  tor  the  protection  of  those  against 
vbocD.  tlie  compulsory  powers  of  the  Act  are  to  be  exercised.  A  company 
1>^  wnrer  therefore  to  purchase  land  by  agreement  before  tbe  whole 
eapttal  has  been  subscribed,  and  such  agreement  will  be  enforced  against 
tbe  oovBpany.    Ghugt  v.  Poole  and  Bournemouth  Railv>ay  Company,  L.  R. 

The  notice  to  treat  under  section  18  is  not  necessarily  an  exercise  of 
compaJaofy  powers.  It  may  be  followed  by  an  agreement  by  the  land- 
tyfmer  to  self  the  land  at  an  agreed  price,  or  at  such  price  as  a  jury  or 
arbitxator  may  assess  as  its  vsilue,  or  it  may  be  a  step  towards  exercising 
<»aiipidLBOTy  powers.  In  itself  it  is  a  neutral  proceeding.  If,  therefore, 
a  company  give  notice  to  treat  before  the  capital  has  been  subscribed, 
the  landowner  may  assent  to  it,  and  compel  the  company  by  a  mundamu9 
to  lavoa  a  warrant  for  the  assessment  of  the  compensation.  Om$t  v. 
J^coie,  ^c-9  Bailway  Company ,  avproj  and  see  In  re  Vxbridge  and  Eick- 
immmMWoiih  RMvooLy  Company ,  L.  XL  43  Ch.  D.  536,  to  same  effect  as  to 
the  natoze  of  a  notice  to  treat 
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Sect  IS.       Af»  to  the  time  within  which  compuborj  powers  may  be  exercised,  see 
wctiun  123. 

If  the  capital  i»  not  subwiribed  all  exercise  of  compulsorypowen  by 
companies  w  ultra  vire»,  and  on  this  ground  the  Court  ref  iiaed  to  order 
a  railwav  company  to  complete  iU  undertaking.  R.  ▼.  Ambergak,  *c^ 
Railtcay  Compunyl  1  E.  &  B.  372.  Such  an  order  would,  *io^«3«^^^ 
now  be  made  even  if  the  capital  were  subscribed,  as  it  has  been  decidea 
that  the  statutes  empowering  companies  to  canr  out  ^^^^"f 
enable  them,  but  do  not  compel  them,  to  do  so.  Fori  and  ^orUi  Mid- 
land Railimy  Company  v.  Reg.,  1  E.  &  R  868  ;  PhUip  v.  Edi^jp^ 
Perth,  and  Dundee  Raihcay  Company,  2  Macq.  H.  U  (S^-)  fj^.' ^*" 
North  Eastern  Railway  Company  v.  SUicart,  3  Macq.  H.  L  (Sc)  3S2. 

Cases  where  section  is  inapplicahU.—\VheTe  by  a  special  Acta raiiwa/ 
comi>any  were  emiiowered  to  make  an  archway  under  *^^* /^"t^^  ^ 
the  railwav  of  another,  and  to  have  power  to  purchase  the  ngu» 
using  these  in  perpetuity,  and  they  proceeded  first  by  ginng  ^^^ 
treat  and  then,  under  section  85,  by  giving  notice  of  their  ?^r^  r*j 
upon  and  use  the  lands,  and  the  railwav  company  o^m  ^  J* 
sought  to  restrain  them  on  the  ground  tliat  the  caP'**^^?*^ ,    i^ 
sul>s(^ril)ed  under  this  section,  it  was  held,  after  much  co»fli<^^^\^^?"^ 
that  thev  could  not  be  restrained  on  that  ground.  Certam  ^i «»« J^*^ 
held  that  the  special  Act  excluded  the  ojjeration  of  this  ^^^  V^ 
Lord  Bramwell  was  of  opinion  that  the  company  could  P'^**^  r^j 
section  85,  although  section  16  had  not  been  <^™P^®^d  v^«Awi* 
Watson,  however,  took  an  opposite  view.     Great  ^rwj^rniwwwajfw^ 
pany  v.  Svrijidon^  dc.  Railway  Company,  9  App.  Ci^.  787.        v  .  new 

Where  an  existing  railway  company  is  authorised  to  P*  ?  ^(^ 
branch  line,  and  to  raise  funcis  for  the  purpose,  this  ^p^J^^"^  ^  ^^ 
applv,  and  the  compulsory  powers  can  be  exercised  ^^^^p^mhv 
capital  has  been  subscribtHl.  IFeld  v.  Smith  Western  Railtcay  Coii^^ 
33  L.  J.  Ch.  142  ;  i?.  v.  Great  Western  Railway  Company,  ^  *^  *  j^  ^i,e 

In  cases,  where  this  Act  is  not  incorporated  or  does  "^L^P^^fund 
promoters  are  not  boimd  to  show  either  that  they  have  a  suffici  ^^  ^^ 
in  hand  to  satisfy  the  price  of  the  land  they  projwse  to  ^*l^  j  ^]^ 
means  by  which  they  propose  to  obtain  such  fund,  and  a  ?*?^  jj^^ 
sought  upon  these  grounds  to  restrain  Lmprovement  Commissioi*^,^ 
proceeding  under  their  Acts  to  take  his  land,  was  unsacces» 
ikilman  v.  Randall,  3  My.  &  Cr.  439.  ,    ^,j  as 

Eminent  authorities  &ave,  however,  expressed  considerabJe  a  ^^ 
to  whether  promoters  can  take  compulsorily  any  part  ol  i  ^^ 
authorised  to  l)e  taken  when  it  is  clear  that  the  ^ii^<^^^^**^^°^^ov  391 » 
completed.  Gray  v.  Liverpool  and  Bury  Railway  (^^^P^^^]^  ^i^  at 
Blakemore  v.  Glamorganshire  Canal  Navigation,  1  My-  ®  ^  ^.jom. 
p.  1 64 ;  Cohm  v.  Wilkinson,  1  McN.  &  G.  481 ;  Agar  v.  Rim^^  ,  Swak 
pany,  1  Swanst.  250  n. ;  Mayor  of  King^s  Lynn  v.  Pemheriofh  ^  ^ 
244  ;  Salman  v.  Randall,  3  My.  &  Cr.  439. 

A  certifi.        17,  A  certificate  under  the  hands  of  two  justices  ce 
iS^cL*  to  fying  *a^  *^®  wl^ol®  of  *^e  prescribed  sum  has  heen  sn^^ 
be  evl-       scribed,   shall  be   sufficient  evidence    thereof,  a^^  ^^   . 
the  ^capital  application  of  the   promoters  of  the  undertaking,  ^^^ 
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1     ft'^' ^  ^^  evidence  as  snch  justices  tUiik  proper  t^tLlf. 
^^^^H  such  justices    shall    grant    soch   certifioite  fc»  *»«■ 

^^""^  definitioQ  and  noteSi  aeetion  S. 

^cU  iQfe^'^^^^  evidence."— ThiB  does  not  mean  menrljvrind 
oand^nT^ '  ^ ^^  &^^<»  of  fraud  the  ceitificate  is  intended  to  be 
VfUmnZ^!^^^^  the  landowner,  and  prooeedingi  to  ezerdae  oora- 
l^^'^^en  will  be  valid,  even  although  the  certificate  may  have 
docQ^fTv^  ^^«  masutiates  on  a  mist^n  interpretation  of  certain 
fn^^iy^^^^^  Comipoi^  y-  ^Mth  and  Brecon  BaUmai^  Com^ 

18,  ^  the  promoters  of  the  nndertaking  shall  require  Koti«  of 
^^^«^0T  take  any  of  the  lands  vrWch  by  this  or  the  2*3^ 
r~*»  Ajt,  or  any  Act  incorporated  therewith,  they  are* 

to  a// rflT^^'^      ^  **^®'  ^^®y  **"^  ^^®  notice  thereof 

,^  J*^**  interested  in  snch  lands,  or  to  the  parties 

,    .  ^**^  Act  to  sell  and  convey  or  release  the  same,  or 

^  said  parties  as  shall,  after  diligent  inquiry,  be 

.         r^  promoters  of  the  nndertaking,  and  by  snch 

"^flttnd  from  snch  parties  the  particulars  of  their 

,      *  ^  ^  ^^  lands,  and  of  the  claims  made  by 

rti   l«r^  ^^^  \  ^^^  every  snch  notice  shall  state  the 

SfcT^  At^^  ^^  ^  required,  and  that  the  promoters  of 

,     ,  ^  8  *fe  willing  to  treat  for  the  purchase  thereof, 

A  ^W  ^^P^^sation  to  be  made  to  all  parties  for  the 

^    ,  ,^y  be  sustained  by  them  by  reason  of  the 

^^  ^tennition  and  notes  to  section  S. 

-j^3^|?**"^--In  this  section,  nnless  there  is  proviidon  in  the 
nered^Mioitt  ^'^^  "ioiwif''  has  been  held  not  to  incfnde  incorporeal 
tsxauAa^  as  easements,  in  the  sense  that  the  undeitakers 
laada  ^m^\^  landowners  to  grant  to  them,easemenU  over  their 
the  aonTvi.*  ^^  ^^  ^^^  "*^  be  sufficient  for  the  purposes  of 
TMmJjmIji,  ^y  ni'wt  acquire  the  land  t»  ioltdo,  Ftnchtm  r. 
iTr^^^  Baily>ay  Company,  5  De  G.  M.  &  G.  861,  862,  per 
fgq^^WOKrH.  This  case  was  discussed  in  Grtat  WeUem  BaUtcay 
IjT/  ^'  ?***  Railway  Company ,  9  App.  Cas.  787,  and  not  over- 
^*'iJ™  this  section. 

y^  be  otherwise  if  the  special  Act  authorised  the  company  to 
^™*  tt  easement  only.    HiU  v.  Midland  BaUuay  Company^  81 
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Sect.  18.  Similarly,  if  not  specially  authoriaed,  promoters  camiot  serve  a  nodoc 
~*  to  treat  for  a  stratum  of  laid,  for  the  purpoee,  for  example,  of  mabnn 
a  tunneL  Thev  must  acquire  the  whole  land.  Sparrow  t.  Oi^ori 
WoreuUr,  and  ifi'olverkampUm  Railtoay  Company,  2  De  G.  M.&  0.94^  106 
Ramsdm  v.  Manchester  d:c.,  Bailtoay  Company ,  1  Ex.  723 ;  jPoOmt  t 
Somerset  and  Dorset  Bailtoay  Company,  16  £q.  458 ;  i2e  Mdnpoliim 
District  Railway  Company  v.  Cosh,  13  Ch.  D.  607  at  61& 

Destruction  of  EasementL— "Where  the  promoters  by  taking  land  or  bi 
the  execution  of  their  works  interfere  with  or  destroy  an  easement,  thj 
owner's  remedy  does  not  consist  in  calling  upon  the  nromoters  to  m 
chase  the  easement  or  to  proceed  under  tnis  section,  out  his  daim  foi 
compensation  arises  imder  section  68  for  injuriously  affecting  his  land 
Dtdce  (^Bedford  v.  Dawson,  20  £q.  353,  and  see  notes  to  section  6& 

It  does  not  matter  whether  tne  special  Act  ffives  power  to  acqniie 
easements  or  not.  The  promoters  should  not^  therefore,  pve  notia  to 
treat  for  easements  which  they  may  obstruct  or  destroy,  oTit  lea^e  wfi 
owners  to  obtain  compensation  under  section  68,  or  in  the  manner  pro 
vided  bv  the  special  Act  Clark  v.  School  Board  of  Londm,  9  Ch.  120 
School  6oardfor  London  v.  Smith  (1895),  W.  N.  37,  where  ancient  UgW 
and  a  right  of  way  respectively  were  interfered  with  by  achooU  buj 
under  the  Elementary  Education  Act,  1 870.  JVigram  v.  Fryer,  36  Ch.  I 
587,  a  similar  case  under  a  metropolitan  improvement  Act  Swomu^^ 
Finn,  62  L.  J.  Ch.  235  ;  Badham  v.  Marris,  52  L  J.  Ch.  237,  ai 
respectively  cases  of  support  and  of  ancient  lights  under  the  Artian 
Dwelling  Acts.  See  also  Thichnesse  v.  The  Lancaster  Canal  Cwfsifh 
M.  &  W.  472,  and  see  notes  to  section  68. 

Similarly  where  a  stream  is  entered  upon  and  part  only  of  ^^^ 
taken,  an  owner  of  the  stream  below  where  it  has  been  entered  upo 
cannot  compel  the  company  to  proceed  under  this  s^^^\Jjj{Jj 
remedy  for  the  water  diverted  is  imder  section  68.  Bud^  v.  TrownA 
Waterworks  Company,  19  Eq.  291  ;  10  Ch.  459  ;  and  see  sections  6  ai 
12  of  The  Waterworks  Clauses  Act,  1847,  post,  and  cases  there  m 
When  the  whole  stream  is  diverted  the  promoters  must  give  a  notiw 
treat  under  this  section.  Ferrand  v.  Corporation  of  Bradford,  21  B« 
412. 

As  to  the  different  interests  in  land,  see,  infra,  note  "  To  all  the  parti 
interested." 

Under  this  section  two  conditions  are  r^juired  in  order  to  cnal 
promoters  of  an  imdertaking  to  take  lands.    These  conditions  are  :— 

1.  The  land  must  be  required  for  the  purpose  of  the  undertaking. 

2.  The  land  so  required  must  be  authorised  to  be  taken  by  the  spec 
Act 

The  land  must  be  reouired  for  the  purpose  of  the  uiid< 
taking. — The  promoters  of  an  undertaking,  when  they  are  authoi^ 
to  take  land  for  the  purposes  of  that  undertaking,  are  bv  the  l^gis"" 
constituted  the  sole  judges  as  to  whether  they  will  or  will  not  ^^^ 
lands,  provided  only  that  they  take  them  bond  fide  with  the  object 
using  them  for  the  purpose  authorised  by  the  legislature,  and  not 
any  sinister  or  collateral  purpose.  The  legislature  leaves  it  to  them 
say  to  what  extent  they  will  use  their  statutable  powers.  '^^^^^^^Jgf 
Darlington  Railway  Company  v.  Brown,  9  H.  L.  Oei.  240;  ^"^ 
Manchester  and  Leeds  Railioay  Company,  4  My.  &  Cr.  116. 
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witJan  Ute  ^^^^  it  is  clear  that  the  land  is  required  for  some  purpose  Beet  18. 
interfere  J*"^^^^  powers  of  a  railway  company,  the  court  will  not  "^ 
tbeanifefJh^^^  them  merely  on  the  ground  that  they  might  obtain 
VikA^Ij^^t,"^ ^^^ Other  way  without  taking  the  land.  Lamb  ▼. 
^^tet  ^'^'^y  Cbmpany,  L  R  4  Ch.  52^^ 
^^^^^^^pwiaoteis  are  authorised  to  take  or  to  purchase  lands  for  a 
^oper  earrri^  ^  ^^^^  acquire  land  for  that  nurpose,  and  the 
n^McTT^  °^  ^^  ^'^^  authorised  work  on  sucn  lands  causes  a 
^^^^^"Ky  cannot  be  restrained  from  carrying  on  their  work  on 
and  Ihat  Z  -^  ^^  ^^^  ^^^  power  to  purchase  other  land, 
g^j^  7*  drying  on  of  the  work  on  such  otner  land  would  not 
aotkm  to^?'i  ^^  ^  ^^  ^^^  ^^^^  ^^  *  company  when  they  have  an 
2^«»l»tiMk  •  ^^'  ^^  authorised  purposes  of  their  un&ertaking 
!:  i;»*11^J!i  *^^^  ^  ^or  those  purposes  may  not  be  detrimental,  or 
■Li^VtS"'''!^  M  po88ible,  to  any  adjoining  owner.  It  does  not 
^tf^^KM:  "  ^^  they  are  authorised  to  take  compulsorily  or 
tfJr^Try  are  authorised  to  purchase.  London,  BrighUm,  and 
K&  Ad!»^     ^^  ^^i«»y  ^•-  Truilian,  11  A.  C.  45  ;  B.  v.  Peon,  4 

horoilalsiii??*'*^^  Acts  have  authorised  public  bodies  to  erect 

hut  haT!     u  ^^  *^^^"°^  *^^  ^  purchase  lands  for  the  purpose, 

shall  le  er^  ^^  ^^^  ^^^  imperatively  directed  that  such  buildings 

these  pofm^  j^  ^^^  ^^^'^^  *'^®  public  bodies  can  only  exercit* 

if  therc^^^v^  ^^y  ^^^^  ^^  ^  without  creating  a  nuisance,  and 

y^^^iS^.^  a  nuisance  they  will  be  restrained.    Metropolitan 

^diiu^ \^3^  ^  ^'  ^^'    ^^  t^*  <»8«  ^^^  nuisance  was 

Ani«s»»  JS?  ii  Wital  for  infectious  diseases  is  not  in  itself  a 

kSlMtbZr  ?^"«  ^^  ^^®  ^"^^^^  ^®*^^^  ^^*»  ^®'^^'  ^^  ^ 
tceoaaiibaXist^^^.^  erect  one  will  not  be  restrained  on  the 
RoaW  T  C«»*J[.?'*  fietting  up  a  noxious  business.     WUhington  Local 

i^^^'^^ting  Wf  1?      ^^"^  tmder  their  statutory  powers  obtain  a 
they  wfflBereli    ^  it  was  not  contemplated  that  they  should  get, 
Si^f€9u  r  M^^r    ^  ^titled  to  the  benefit  and  will  not  be  restrained. 
"^^n  District  BaUway  Company,  29  Ch.  D.  eO. 

for  the  piupote^nT^^'  ^<^^'^^'^''»  ^^®  lands  are  not  actually  required 

purpose  tie  T)        undertaking,  or  if  they  are  required  for  collateral 

tTom  exfttisliji'J!??^'^  ^^  undertakings  will  generallv  be  restrained 

when  pefto^  ^.  compulsory  powers.     "  The  principle  is  this,  that 

of  whidi  thftT    ^8  i^  great  undertaking  for  the  accompUshment 

legislatiQe^i*^^^^  in  them  have  received  authority  from  the 

premier  cooni^^^^pulsorily  the  land  of  others,  making  to  the  latter 

exerdav  tic  W^°^  ^^^  persons  so  authorised  cannot  be  allowed  to 

Lord  Ciistn^  conferrwi  on  them  for  any  collateral  object."    Per 

Thm  thl^  ^  GaUouxiy  v.  Mayor  of  London,  L.  R.  1  H.  L.  34,  43. 

polaoiTpo^f  ^oipanies  have  endeavoured  by  means  of  their  com- 

materalT for'*  ^  ^^^  ^^^  permanently  for  the  purpose  of  obtaining 

ccicgtrnet  an  ^^^  other  parts  of  their  works,  as,  for  example,  to 

Notfilk  £rf   ^"loankment,  they  have  been  restrained.    Bmtinck  v. 

BaAvn^^  Cbmpany,  26  L.  J.  Ch.  404  ;  Eversfidd  v.  Mid-Sussex 

pomjjf /^^^y>  3  De  G.  &  J.  286.    As  to  railways  takioyz  lands  tem- 

Art,  1^  ^^^  similar  purposes,  see  Railway  Clauses  Consolidation 

d2 
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18.  Kor  will  they  be  allowed  to  Uke  land  pennanently  for  Uie  porpoeeo 
de|ioeiting  soil'  during  the  construction  of  the  railway,  but  it  vool 
Kem  to  be  ocherwiae  if  they  are  likely  afterwards  to  require  the  laa 
for  the  construction  of  the  railway.  Lund  v.  Midland  milvxof  G(m 
I'tiHV,  34  L.  J.  111.  276,  and  note  thereto. 

Ktir  may  they  take  land  to  construct  a  road  different  from  tlu 
authori^  by  their  Act  when  such  road  is  for  the  accommodation  of  i 
ailjuiniiig  landowner  and  not  necessary  for  the  purpose  of  conetructa 
the  railway.    Dodd  v.  Salidmrif  and  FeovU  Bailwiy  Company,  1  Giff.  15 

Sa,  al^i^s  <^  waterworks  company  authorised  to  take  a  field  or  M 
thereof  for  the  purposes  of  makinga  tunnel  were  restrainwi  from  taiii 
pan  of  the  field  for  the  purpose  of  sinking  a  well  and  erecting  pnmpii 
maohinenr  thereon.  Simpim  v.  South  Staffardthin  WaUrvorkt  On 
IMiny.  34  L  J.  Ch.  380. 

And  a  com]»any  will  he  restrained  from  exercising  its  compubor 
powere  in  taking  laud  if  such  land  is  taken  in  order  to  hand  it  oTer  t 
fultil  a  contract  previously  made  with  another  landowner.  Voim  y 
Corkennouth,  <iY.,  Railmty  Company,  13  W.  R.  1015  ;  Lord  Cbmii^ 
W>-m/Hf  Eaihmy  Comp(i7iy,  3  Ch.  377.  In  the  case  of  a  public  ba 
such  an  exercise  of  it*  powers  may  be  valid  on  the  ground  that  8U| 
wa#  the  intention  of  the  legislature.  BolU  v.  London  Scfcooi  Boara, 
C'h.  D.  639,  and  cases  cited,  xnfroy  in  this  note,  "  Meaning  of  the  puipa 
of  the  undertaking." 

Where  a  railway  company  takes  land  in  excess  of  its  powers  it  woo 
appear  that  the  court  will  not  grant  an  injunction  if  thequanUtf « 
value  of  the  land  taken  in  excess  are  extremely  small  lAw*^ 
Poutyfridj  dbc.,  Ruilwiy  Company,  L.  R  18  £q.  714. 

Heaning  of  the  Porposes  of   the  Undertaking. -^^^ 

question*  have  arisen  as  to  the  construction  to  be  put  npon  these  woi 
in  the  differvnt  clas8e:5  of  undertakings.  The  principle  that  landrtffis 
be  taken  for  collateral  purposes  is  the  same  for  all  undertMin 
whether  undertaken  for  protit  or  for  the  benefit  of  the  public,  but 
the  latter  case  a  much  more  liberal  construction  is  placed  upon  1 
statute  in  construing  it**  purpose.s.  North  London  Raitxoay  ComjWiiJ 
Metropolitan  Board  of  fforksy  28  L.  J.  Ch.  9t)9. 

Where  the  pnmioters  of  a  public  undertaking  have  authority  ip 
Parliament  to  interfere  with  private  property  on  certain  terms,  a 
person  whose  property  is  interfered  with  by  virtue  of  that  authority 
a  right  to  require  that  the  promoters  shall  comply  wriUi  the  letter  oi ' 
enactmenti  so  far  as  it  makes  provision  on  his  behalf.  Tlie  Court  can 
remodel  arrangements  sanctioned  by  Parliament,  or  relax  con«iitJ| 
which  the  legislature  has  thought  fit  to  impose.  Herron  v.  Bamw 
and  Rathgar  Improvement  Commissioners  [1892],  A.  C.  498;  Ma^ 
Liverpool  v.  Chorley  JVaterworks  Company,  2  De  G.  M.  &  G.  862. 

Where  the  legislature  confers  powers  on  any  body  to  take  lands  cc 
pulsorily  for  a  particular  purpose,  it  is  on  the  ground  that  the  usu^ 
that  laud  will  oe  for  the  public  good,  and  undertakei's,  whether  sect 
to  make  profit  or  acting  solely  for  the  public  good,  cannot  enter  inw 
valid  contract  binding  them  or  their  successors  not  to  use  those  povj 
Ayr  Harbour  Trustees  v.  Ostoald,  8  App.  Cas.  623  ;  Staffordshire  w»«jw 
Birmingham  Canal,  L,  R.  1  H.  L.  254 ;  Mullijier  v.  Midland  BaUwy  w 
pany,  11  Ch.  D.  611. 

JVhen  Undertaking  is  for  Profit.— Companiea  formed  for  profit  m 
prove  clearly  and  distinctly  from  the  Act  of  Parliament  the  existentf 
the  power  which  they  claim  a  right  to  exercise,  and  if  there  is  i 
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wl^i?  *^"^  0^  ^e  power  claimed  by  them,  that  doubt  should  Beet  U. 

S  T^^     ^^  ^^^^^  ^^  ^^^  landowner,  and  should  not  be  solved       

•TT^w^r!!^  ^,^^^  ^®  company  any  power  that  is  not  clearly  and 
^™IP^  by  statute.  sCmpttm  v.  !South  StaffanUhire  WaUrwarkt 
n^S^Txr  i  ^'^  ^1 ;  ^^  V.  Manchester  and  Lmds  Railway 
jf^Sa?^*  ^'  11^  120 ;  Gray  v.  Liverpool  and  Bury  BaUway 
^^^'^j^  Y  ^^  •  ^  '^'  ^^"^^  2  Y.  &  CoUeil. 
two  infr/T)  ■  ^*  ''^^^  ^^  *  railway  company's  Act  are  capable  of 
^^  ^rngfioD^  bat  the  general  intent  of  the  legislature  is  complete 
^~°^^^^  to  the  party  whose  land  is  taken  by  the  company,  the 
y^^ttdine  to  that  construction  which  will  give  effect  to  that 

T?t  c   ^^^  ^«%«,  20  L.  J.  Ch.  1. 
^^V?^ .however,  will  not  assist  persons  to  avail  themselves  of 
laui^ff ^  ^  *^^^  powers  for  the  purpose  of  gi^-ing  effect  to  exor- 
'wi  ctos  against  companies.    Bell  v.  HuU  and  Stlby  Railway  Com- 

pjp-'^J^^^^orb  company  authorised  to  lay  down  pipes  for  the 
lJ[\^V*^iJ district,  will  be  restrained  from  laying  down  pipes 
0att  lEl^  i^^PP^r^  water  to  any  parish  or  place  outside  the 
u*td!»tkjP.  %*^  ^6  Pip«s  proposed  to  be  laid  i»t11  be  in  part 
5  Jiff  aj^  ^^^^  authorised.  Mayor  of  Cardiff  v.  Cardiff  WaUrtporks, 

modadon  i^^^  ^  ^^  ^*^  ^^^  ^^^  purpose  of  making  accom- 
^ai»M  r^),  ^  ^^^y  are  part  of  the  authorised  undertaking. 
Btaudam\r'^^^^^y  ^^  ^^^  Company,  20  Ch.  D.  323 ;  Lord 
tie  fflamL'oTu  ^^  Railway  Company,  3  Ch.  746.  For  cases  as  to 
i'iraflwav  «L  ^^^f^^  of  the  undertaking,"  when  the  undertoking 
iJotea  thereto,  wJ^^^^*^  ^*"^  16.     Railways  Clauses  Act,  1846,  and 

»uthoti«d  tTSjJj*^  ^for  th€  Public  (?ood— Where  public  bodies  ara 
without  ptok^  ^^^  ^  public  work  for  the  public  advantage  and 
"^J  ^  oalr  fk^^^  ^'^^  ^  authorise  them  to  take  compul* 
project^  inip,^^^  hidings  actuidly  necessary  for  forming  the 
u^  the  Tiioe  of  v-^  ^^^  ^^  other  neighbourins  lands  and  Duild* 
thelegiilitQrQ,^'^^^^  ^^  ^^®  proper  mode  of  dealing  with  which 
pro/ected  impi^  ^^  ^  ^  connected  with  and  dependent  upon  the 
ike  Aa  or  m  a  b^^*  "^^^  '^^  enumerated  either  in  a  schedule  to 
for  the  8^  or  le^  ^^  reference  (see  next  note),  and  provision  is  mada 
ilfcereioR,  eon^^  ^^  ^ds  not  actually  required.  The  Courts  have, 
pmpoKbe^Hj^J^eir  power  to  take  lands  very  liberally,  tha 
"B^  ^  ^'^^li^^  these  public  bodies  to  reimburse  themselves  by 
The  CoortiliaygJlJJ^  value  ™  ^^^^  increased  by  the  improvements, 
to  puititte  iU  o^^y  ^^^  ^t  these  public  bodies  are  at  liberty 
refereijtf^  iflj^jj^r^®  property  mentioned  in  the  schedule  or  book  of 
GaOowu  Y  iffllL  y  Quired  for  the  actual  improvement  or  not. 
QmUonr  CbftZl-  *'*^  CommonaUy  of  London,   L.  R.  1  H.  L.  34 ; 

On  WpSr  °/^»^'.  L.  R.  17  Eq.  624. 
'^^^^  ^  not  Sch!^  Agreement  made  prior  to  the  Act  to  sell  part  of 
Gailtway  V  A/aJw  T^y  required  for  the  improvement  was  hela  valid. 

^'^Ittd  was  heW  T^^  ^  exchange  land  authorised  to  be  taken  for 
^  itttrained  from  ^  .^  ^®  case  of  a  school  board,  and  they  were 
^  ^  exchanged  S  ^f^'^^"^  their  compulsory  powers  to  acquire  land 
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Beot  18.  In  GaUowaifs  Cote,  iupra,  the  word  "street"  was  construed  to  mean 
*—"  not  only  a  road  or  way,  but  a  thoroughfare  with  houses  on  both  side^ 
The  primA  facie  meaning  of  "street"  is  confined  to  the  roadwayand 
footways,  and  in  a  question  between  the  London,  Chatham,  and  Dover 
Railway  and  the  city  of  London  as  to  land  which  thev  were  both 
authorised  to  toke,  it  was  held  to  have  the  latter  meaning,  the  Act  being 
construed  strictly  as  regards  the  city.  London^  Chatham^  and  Dom 
Railway  Company  v.  Mayor,  d:c.y  of  London^  19  L.  T.  (N.8.)  250. 

Evidence  that  Land  re^ir«i.~Where  there  is  a  reasonable  appearance 
of  probability  that  the  land  ^dll  be  required,  the  e\-idence  of  the  engmeer 
of  the  company  in  the  absence  of  fraud  will  be  sutticient,  and  the  Oourt 
should  be  saved  from  a  deluge  of  affidavits,  Stockton  and  DarhngUm 
Railway  Company  v.  Brown,  9  H.  L.  Cas.  246  ;  Kemp  v.  SoitO^Ea^tn 
Railway  Company,  L  R.  7  Ch.  364.  . 

The  burden  of  proving  that  the  hind  is  not  bond  fds  re<lT^ "® 
upon  the  party  opposing  the  taking.  Absence  of  banaAdescasiW  *°J^ 
by  proving  that  the  land  is  wanted  for  some  collateral  purpose,  or  tnax» 
the  alleged  purpose  is  absurd.  Erringion  v.  Metopolitan  Vistrict  Bauvaii 
Company,  L.  R.  19  Ch.  669.  , 

Where  the  affidavit  of  the  engineer  merely  stated  that  the  ^^^V^ 
or  would  be  required,  and  did  not  state  for  what  purpose,  and  the  olfi^ 
side  alleged  that  it  could  not  possiblv  be  required  owing  to  its  peculiar 
shape  and  position,  the  Court  held  that  it  had  the  right  to  inqaire  inw 
the  bona  fides,  and  the  company  having  declined  to  g^'^®.®^"®"^^ 
the  purpose  for  which  they  wanted  the  land,  an  injunction  to  ^^^ 
them  from  taking  it  was  granted.  Flower  v.  London^  Brighton,  ana!Hffi«* 
Coast  Railway  Company,  34  L.  J.  Ch.  540. 

n.  The  Promoters  must  be  authorised  to  take  th«  ,f*3fc 
By  the  Standing  Orders  of  Parliament  in  the  cases  of  local  ouls  ™J^ 
lands  are  intended  to  be  taken,  plans,  together  with  a  book  of  rf'^^?^^ 
thereto,  are  required  to  be  deposited  at  the  office  ot  the  clerk  pit 
peace  for  any  county,  division,  or  riding  where  the  lands  ^'T^^  ^"S 
and  copies  of  the  same  are  required  to  be  deposited  at  the  pnvate 
office,  and  in  the  office  of  the  clerk  of  the  Parliaments.  ^ 

The  local  Acts  usually  authorise  the  taking  of  land  with  r®^®^  JJf 
these  plans  and  books  of  reference.  The  clause  is  usually  ®^™f^.  ».* 
thia  form :~"  Subject  to  the  provisions  and  for  the  purposes  o^""*'\jjg 
the  promoters  of  the  undertaking  may  enter  upon,  take,  *°^j^^  ^f 
lands  delineated  and  described  in  the  deposited  plans  and  ooof^ 
reference,  or  any  of  them.**  ^^ 

These  plans  and  books,  however,  are  to  be  regarded  only  to  *^^  .^^  ^ 
that  the  Act  refers  to  them,  and  for  the  purpose  for  which  ^*'^^^  jn 
them,  and  what  is  represented  upon  the  plan  is  only  to  be  l<^p^  \g^ 
so  far  as  its  representation  is  incorporated  in  and  made  part  of  the 
North  British  Railway  Company  v.  Tod,  12  CI.  &  F.  722.  ^g 

Thus,  an  Act  which  incorporated  a  plan  enabling  a  railway  to  i»*j^ 
bridges  over  roads  of  the  heights  and  spans  shown  on  the  pto  '^j:  ^j 
not  to  require  them  to  make  the  inclinations  of  the  deviated  ^^^^^ 
the  rates  of  inclinations  shown  on  the  plans.  .R.  v.  Caledonian J^^^\ 
16  Q.  B.  19 ;  A.  Q.  v.  Great  Eastern  RaUway  Company,  7  J^'^y.' 
Breynton  v.  London  and  North  Western  Railway  Company,  1"  ^  \ 
238 ;  Beardmer  v.  London  and  North  Western  Railway  Covi^^h 
McN.  &  G.  112  ;  Ware  v.  RegmVs  Canal  Company,  3  De  G.  &  J-  \^^ 

Similarly,  delineations  or  notes  on  a  plan  as  to  proposed  works    ^ 
not  enable  undertakers  to  carry  out  these  unless  power  is  taken  to  uo 
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in  the  Epeeial    Act.      A.    G.    v.    Ch-eat   Northern  Railway  Company^  4  Sect  IS. 
Be  G.  &  S,  75  ;    King  v.    IV^ycombe  Railway  Company,  L  R  2  Q.  B.       — 

On  t]be  same  principle  that  the  Act  alone  is  to  be  regarded  if  the 

^m^AxUkeis  are  authorised   to   take  certain  land  by  the  Act,  but  the 

namft  ol  m  owner  of  an  interest  in  the  land  is  omitted  in  the  book  of 

leierence,  they  will,  ne-vertheless,   be  entitled  to  take  it.      Kemp  v. 

WtA  £«d  of  London  and  Crystal  Palace  Company,  1  K.  &  J.  681. 

^)  ii!boiirhere  a  corporation  served  the  usual  notice  on  a  landlord 
Ijeiow  spplying  to  PaMament  to  take  his  land,  and  the  Act  ^owed 
them  to  take  more  of  his  land  than  was  described  in  the  notice,  it  was 
held  that  they  were  entitled  to  take  the  extra  land  although  not 
described  in  the  notice.     Corporation  of  HuddersfUld  v.  Jaamb,  L.  R.  10 

In  the  case  of  railways,  errors  or  omissions  in  plans  and  books  of 
reference  can  when  shown  to  have  arisen  from  mistake  be  corrected 
hy  two  justices.  Railway  Clauses  Consolidation  Act,  1845  (8  &  9  Vict. 
c  »),  &.  7. 

**  ToIde." — The  words  **  appropriate  and  use  "  in  a  local  Act,  empowering 
a  company  to  "  appropriate  and  use  the  subsoil  and  imdersuitace  "  for 
the  purposes  of  a  tunnel,  were  held  to  be  equivalent  to  taking.  Metro- 
pciiian  Railway  Company  v.  Fotcler  f  1893],  A.  C.  416,  426.  The  destruc- 
tion of  an  easement  is  not  a  taking  within  the  meaning  of  this  section. 
See  note  "Lands,"  supra^  p.  34. 

"  Lands  Ddineated." — Questions  have  arisen  as  to  whether  a  piece  of 

land  is  delineated  when  some,  but  not  aU,  of  its  boimdaries  are  shown 

on  the  plan.     The  answer  would  seem  larcely  to  depend  on  the  facts 

and  plans  in  each  particidar  case.     It  is  clear  that  the  parts  of  such 

lands  which  fall  within  the  limits  of  deviation  are  delineated  so  that 

thf-y  can  be  taken.     Finek  v.  London  and  South-  Western  Railway  Com- 

pony,  Ll  R.  44  Ch.  D.  330 ;  Wrigley  v.  Ijancashire  and  Yorkshire  Railway 

Company,  9  Jnr.  (n.b.)  710 ;  Bowling  v.  Fontypool,  Caerleon,  and  Newport 

Bailway  Cowtpany,  L.  R.  18  £q.  714  ;  Protheroe  v.  Tottenham  and  Forest 

Gale  BaOway  Company  [1891],  3  Ch.  278. 

As  to  the  limits  of  deviation,  see  Railways  Clauses  Act,  1845, 
ftL  1 1 — 15,  and  notes  thereto. 

If  the  close  is  a  large  one  and  a  small  part  is  within  these  limits,  and 
lines  are  drawn  indicating  that  it  extends  beyond  the  limits,  but  no 
line  is  diawn  to  indicate  either  the  boundary  of  the  close  or  the  portion 
intended  to  be  taken  beyond  the  lines  of  deviation,  the  undertakers  will 
n<X  he  aDowed  to  take  such  portion,  on  the  ground  that  it  is  not 
delineated.    ProUieroe  v.  Tottenham,  dbc.  Railway  Company,  supra. 

If,  however,  only  part  of  two  sides  of  a  parcel  of  land  is  omitted,  and 
the  part  of  the  lana  not  thereby  indicated  is  small,  the  whole  parcel 
may  oe  taken  as  lands  delineated.    Bowling  v.  Pontypool,  <Sbc,,  Railway, 


In  the  last  case  (p.  740),  Hall,  V.C,  stated  that  he  thought 
*^ delineated"  meant  ** sketched,  or  represented,  or  so  shown  that  the 
landowner  would  have  notice  that  the  land  might  be  taken."  Fry,  L.J.. 
however,  in  Prothero^s  Cote,  supra,  p.  290,  said  that  Hall,  V.C,  haa 
*^pat  as  wide  an  interpretation  upon  the  word  *  delineated'  as  it  could 
posdbly  bear."  It  would  appear  from  these  cases  that  if  a  person 
Mitj^TTng  on  the  land  with  the  plan  and  book  of  reference  would  not 


40  THE  LANDS  CLAUSES  ACT,  1845. 

SacLlS*  come  to  the  concluBion  that  the  undertaken  intended  to  take  tiia 
'^       particular  piece  of  land,  then  such  land  is  not  delineated  within  the 
meaning  of  the  Act.      See  alao  Wrigley  v.  LanaiAire  and  YaHahire 
Railway  Company,  9  Giff.  352. 

"They  shall  give  notice." — ^As  to  aervice  of  the  notice  see  sec- 
tions 19  and  20. 

The  giving  of  the  notice  to  treat  to  all  persons  interested  is  a  con- 
dition preceoent  to  promoters  taking  land  otherwise  than  by  agreement^ 
except  in  the  cases  provided  for  m  sections  84 — 88,  ana  121,  and  if 
they  take  land  without  giving  such  notices  or  proceeding  according  to 
these  sections,  they  may  have  an  action  brought  against  them  for 
ejectment  {Strettonv,  Great  JVest^ni  and  Brentford  BaUtoay  Oompany, 
6  Ch.  App.  751),  or  they  may  be  restrained  from  remaining  in  posession 
and  using  the  land  until  thev  have  complied  with  the  provisions  of  the 
Act  (RarUcen  v.  The  East  and  JVest  India  Docks  and  Birmin^m  Jwnc- 
iicn  RaUicay  Company,  12  Beav.  298  ;  Martin  v.  London,  Chaiham^  awA 
Dover  Railmiy  ComjHuiy,  1  Ch.  App.  501  ;  Perks  v.  Wycombe  RaxLtDayf 
Company,  10  W.  R.  789) ;  and  be  made  liable  in  damages  for  trespass 
(Ramstim  v.  The  Manchester,  dx.,  Railuxiy  Company,  1  Ex.  Rep.  723),  or 
to  penalties  (sections  89, 90). 

Even  when  the  promoters  have  entered  upon  the  land  and  completed 
their  works,  if  by  doing  so  they  have  committed  a  trespass,  thev  will 
be  restrained  from  continuing  in  possession.  Goodson  v.  Richardaon,  9 
Ch.  App.  221,  distinguishing  Deere  v.  Guest,  1  M.  &  Cr.  516. 

If,  however,  a  company,  acting  bond  fide,  take  possession  of  property 
by  mistake,  and  it  is  merely  a  question  of  value  oetween  the  company 
and  the  owner,  the  Court  will  not  grant  an  injunction,  regard  being  had 
also  to  the  injury  that  may  be  done  to  the  PJjblic  by  delay  thus  occa- 
sioned in  completing  the  works.  Wood  v.  The  Charing  Cfross  Etailvray 
Company,  33  Beav.  290,  and  see  Garrett  v.  Banstead  RaUxcay  Company^ 
13  W.  R.  878  ;  Munro  v.  Wivenhoe  Railvxiy  Company,  13  W.  R.  880. 

Similiarly,  if  a  company  having  purchased  land  bmd  fide,  axid  a  claim 
is  afterwards  made  by  a  person  asserting  an  adverse  title,  and  basing  it 
on  vague  evidence,  the  court  will  not  grant  an  injunction.  WAgUr  v. 
The  South  Eastern  Railway  Company,  1  Sim.  (n.8.)  272. 

An  injuiKtion  was  also  refused  in  a  case  where  the  landowner  had 
taken  the  law  into  his  own  hands,  haviuff  pulled  do^n  some  of  the 
company's  works.  He  was  left  to  his  remedies  at  law.  Lind  v.  Isle  of 
Wight  Ferry  Company  (1862),  1  N.  R.  13. 

Provision  is  also  made  to  enable  promoters  to  purchase  interests  in 
lands  on  which  they  have  entered,  ii,  by  mistake,  they  have  omitted  to 
purchase  them.    Sections  124 — 126. 

Giving  a  Second  Notice. — The  gi\'ing  of  one  notice  does  not  exhaust 
the  power  given  to  a  company  to  take  land  beloncing  to  a  proprietor, 
and  a  further  notice  may  be  given  to  take  additional  lands  if  descnbed  in 
the  schedule  and  required  for  the  undertaking.  Simpson  v.  The  Lanoader 
and  Carlisle  Railioay  Company,  15  Sim.  580  ;  Stamps  v.  The  Birminghafn^ 
Wolverhampton,  and  Stour  Palley  Railway  Company,  7  Hare  251,  and 
see  Williams  v.  SoiUh  Wales  Railway  Company,  3  De.  G.  &  S.  354. 

Similarly,  if  a  railway  company  have  taken  the  surface  without  the 
minerals,  they  are  entitled  to  give  a  second  notice  to  treat  for  the 
minerals,  if  the  time  for  compubory  purchase  has  not  expired.     Thei« 
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is  no  diffeience  between  taking  horizontal  and  vertical  strata.    It  is  Sect.  18. 
enough   if  they  are  necessary  for  the  support  of   the  undertaking.       — 
Etringion  v.  JidetropoHtan  DistriU  Railway  Company^  19  Ch.  D.  559. 

The  Xffect  of  the  Notice  to  Txe^X.—Landowa's  Rights  agaiml 
Promoters. — The  service  of  a  notice  to  treat  confers  upon  the  landowner 
the  right  to  have  the  value  of  the  hind  assessed  in  the  mannerprovided 
by  the  statute  (see  section  21),  and  the  amount  paid  to  him.  fotherby  v. 
Metropolitan  Railway  Company,  L.  R.  2  C.  P.  188  ;  Rex  v.  Hungerford 
Market  Company^  4  B.  &  Ad.  327.  It  does  not  of  itself  establish  the 
relation  of  vendor  and  purchaser  between  the  promoters  and  the  land- 
owner, to  such  an  extent  as  to  enable  the  landowner  to  bring  an  action 
for  specific  performance.  His  remedy  is  to  compel  them  to  proceed  by 
manaamHs  (see  section  21,  note  "  Compelling  F^moters  to  Proceed  '7. 
Once  the  price  has  been  fixed  the  relation  of  vendor  and  purchaser  has 
been  estaoliahed,  and  an  action  of  specific  performance  will  lie,  or  if 
the  land  has  been  taken,  an  action  may  be  brought  for  the  price.  See 
eEsctioa  6,  note  "  Specific  Performance,"  ante^  p.  17  ;  and  section  36^ 
note  '^  Enforcing  the  Award,"  and  section  50. 

The  service  of  a  notice  to  treat  does  not  create  a  debt  "due  or 
accruing*  under  Order  45,  r.  3  of  the  Rules  of  the  Supreme  Courts  so  as  to 
raider  it  liable  to  be  attached  by  garnishee  order.  Richardson  v.  ElmU^ 
2  C.  P.  D.  9.  Sucli  money  cannot  be  attached  until  the  conveyance 
has  been  executed.  Howell  v.  Metropolitan  Railway  Company^  19 
CLD.508. 

VFhen  the  promoters  give  notice  that  they  propose  to  take  certain 
land  they  are  Dound  to  have  all  that  land  ass^sed,  and  cannot  summon 
a  jury  to  asaeas  part  of  it  only.  Where  there  is  one  entire  notice  to 
treat,  all  the  proceeding  subsequent  to  that  must  have  relation  to  the 
whole  thing  comprised  m  that  notice.  Stone  v.  The  Commercial  Railway 
Company^  4  liyl.  &  Cr.  122 ;  Ecclesiastical  Commissioners  v.  Commissioners 
0/  Seiixn  0/  the  City  of  London,  14  Ch.  D.  305. 

Similiarly  the  owner  of  two  adjoining  properties  when  he  receives  a 
notice  to  treat  in  respect  of  one  of  them  ana  part  of  the  other,  cannot 
treat  the  notice  as  severable  or  as  two  notices,  and  proceed  ex  parte  to 
have  the  value  of  one  of  the  properties  assessed.  Thompson  v.  Forest 
Gate  RaUway,  67  L.  T.  416. 

The  warrant  issued  bv  the  company,  imder  section  39,  to  the  sheriff 
to  sommon  a  jury  must  be  consistent  with  the  notice  to  treat,  but  the 
irregularity  may  be  waived.  Ex  'parte  Bailey,  Bail  Ct.  Cases,  66,  and 
m»  note  to  section  39,  pod. 

A  prior  a^preement  by  a  landowner  to  sell  to  the  promoters  may,  per- 
haps, be  waived  by  service  of  notice  to  treat,  as  such  service  is  a  puttina 
into  operation  of  compulsory  powers  and  in  a  case  where  it  was  followed 
by  entry  under  section  85,  Paqi  Wood,  V.C,  held  that  such  proceed- 
ing aasumed  that  no  such  agreement  existed,  and  B|)ecific  performance 
thereof  was  refused.  Bedford  and  Cambridge  Railway  Company  v. 
StanUy,  2  J.  &  H.  746. 

But  in  a  case  where  the  company  had  blundered  as  to  their  methoc' 
<tf  procedure,  and  had  served  a  notice  to  treat  which  neither  the  com 
pany  nor  the  landowner  had  treated  as  valid,  the  previous  agreement 
was  not  conndered  to  be  waived.     Kemp  v.  Svum  Eastern  Raihoay 
CoMOfiy,  7  Ch.  364,  373. 

The  service  of  a  notice  to  treat  is  not  equivalent  to  requiring  possea- 
t  under  section  121.  A  tenant  who  has  merely  received  a  notice  to  treat 
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Sect.  18.  cannot  have  his  property  assessed  under  that  section.  R.  v.  SUmey  L.  B. 
—       1  Q.  B.  529,  and  see  A  v.  Kennedy  [1893],  1  Q.  B.  533,  cited  infra. 

In  a  case  where  a  railway  company  were  required  to  give  six  months' 
notice  of  their  intention  to  take  any  tenement  to  the  x>er8on  rated  in 
respect  of  such  tenement,  the  company  were  held  bound  on  having  given 
such  a  notice  to  proceed  with  the  purchase  of  the  premises  withm  a 
reasonable  time,  and  it  was  held  that  the  plaintiffs  were  entitled  to  a 
mandamusj  and  to  substantial  damages  by  reason  of  the  company  having 
neglected  to  do  so.  The  notice  was  not  considered  a  sufficient  notice 
under  section  18,  but  to  have  the  same  effect.  Morgan  v.  Metropolitan 
Railway  Company,  L,  R.  4  C.  P.  97. 

When  such  a  notice  is  required  to  be  given,  the  period  at  which  the 
notice  is  given  is  the  perioa  to  which  all  questions  relating  to  the  right 
to  compensation  must  be  referred.  It  is  the  date  with  reference  to 
which  the  tenant's  interest  is  to  be  determined.  Tyton  v.  Mayor  of 
London,  L.  R.  7  C.  P.  18. 

But  in  a  case  where  notice  to  treat  had  been  given  to  a  lessee  who  had 
a  30  years'  lease  determinable  under  certain  conditions  by  a  three 
montlis*  notice,  and  after  the  notice  to  treat  the  lessor  so  determined  the 
lease,  and  no  further  steps  under  the  notice  to  treat  were  taken,  but  in 
14  months  after  the  raQway  company  required  and  took  possession 
imder  section  85,  it  was  held  that  as  no  proceedings  had  been  taken 
under  the  notice  to  treat,  the  fact  that  it  had  been  eiven  was  immaterial, 
and  that  the  value  of  the  tenant's  interest  was  to  oe  determined  from 
the  date  of  requiring  possession  under  section  85.  Reg,  v.  Kennedy 
[1893],  1  Q.  B.  533,  explained  in  Bexley  Heath  Railway  Company  ▼. 
North  [1894],  2  Q.  B.  579. 

An  owner  of  certain  dilapidated  houses,  while  putting  them  in  repair, 
was  informed  that  a  provisional  order  had  been  obtained  enabling  the 
corporation  of  the  city  to  acquire  them  compiUsorily,  and  that  the 
order  was  about  to  be  contirmea  bv  Act  of  Parliament.  He  continued 
his  repairs  and  refused  to  stop,  and  upon  a  case  stated  the  Court  were  of 
opinion  that  he  was  entitled  to  the  sum  expended  thereon,  and  that  the 
judge's  instruction  to  the  junr  that  if  they  considered  the  owner's  outlay 
as  repairs  not  bond  fide,  but  for  the  purpose  of  making  an  inflated  claim 
for  compensation  they  should  disallow  it,  was  wrong  in  law.  Higgins  v. 
Mayor  of  Dvhlin,  28  L.  R.  Ir.  Q.  B.  484. 

Effect  on  Owner^s  Rights  of  dealing  with  the  Land. — The  effect  of  the 
notice  is  that  the  promoters  are  bound  to  take  and  the  owner  to  give  up 
the  property.  Thus  an  owner  who  after  the  service  of  the  notice  propoBed 
to  put  the  property  up  for  sale  by  auction  was  restrained  from  so  aoing. 
Metropolitan  Railvxiy  Company  v.  Woodhouee,  13  W.  R.  516. 

When  a  person  becomes  a  purchaser  of  an  interest  inland  after  notice 
and  after  possession  had  been  given,  he  is  merely  a  purchaser  of 
an  interest  in  the  purchase  money.  He  cannot  restrain  tne  promoters 
from  continuing  in  possession.  Camockan  v.  Norwich  and  Spalding 
RailvHiy  Company,  2(5  Beav.  169. 

The  owners  power  of  dealing  being  concluded  when  the  notice  to 
treat  is  served,  a  lease  for  years  granted  subsequently  to  that  period 
hj  him  to  a  former  weekly  tenant  cannot  be  the  subject  of  compensa- 
tion.   In  re  Marylebone  Improvement  Act,  12  Eq.  389. 

A  requisition  under  section  6  of  the  Schedule  to  the  Dwellings 
Improvement  Act,  1875  fnow  repealed  and  re-enacted  by  the  Housing 
of  the  Working  Classes  Act,  1890),  was  held  equivalent  to  a  notice  to 
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tieatf  and  no  cempenaation  was  allowed  for  a  lease  granted  after  such  8ect.  18. 

notice.     WUkins  v.  Mayor  of  Birmingham^  25  Ch.  D.  78.  — 

Where  the  titles  of  the  various  parties  are  doubtful  the  court  will 

emieavoiir  to  keep  the  interests  in  the  same  situation  in  which  they 
stand  until    the    rights  of   the   parties  are  determined.      The  South 

WttteTi  BaUvny  Company  v.  Cowardy  5  R.  C.  703. 

Where  a  lease  has  been  granted  with  power  of  resumption  for  the 
pQipwe  of  building,  the  reversioner  cannot  after  the  notice  to  treat  give 
a  nodcc  to  resume  possession  for  the  purpose  of  conveying  it  to  the 
nihrsy.    Joknmm  v.  Edgtoare  Railway  Company,  14  L.  T.  (n.8.)  45. 

'^TOlU  tbe  Parties  Interested."  -EquHahU  Intereds.— It  is  the  duty 
of  undertakers  to  serve  a  notice  upon  mortgagees  of  the  land  as  well  as 
imon  t2ie  landowner,  whether  the  mortg^jees  are  1^^  or  equitable. 
Martin  T.  London,  Chatham^  and  Dover  SailtDay  Company,  1  Ch.  App. 
501. 

Awl  where  persons  have  a  species  of  lien  or  equitable  right  over  land, 
it  is  an  interest  in  land,  and  they  should  receive  notice.  Rogert  v.  The 
Kmgdimr<m'HuU  Dock  Company,  10  L.  T.  (n.8.)  463. 

Where  a  leasee  for  a  number  of  years  agreed,  partly  in  writing  and 

partly  verbally,  to  sublet  certain  premises  at  a  certain  rent  and  not  to 

raiae  the  rent  or  give  notice  to  quit  as  long  as  the  rent  due  was  paid,  and 

to  let  the  cub- lessee  remain  in  tne  premises  to  the  end  of  the  term,  it  was 

held  that  the  sub-lessee  was  entitled  to  the  whole  lease  and  that  the 

Sutate  of  Frauds  was  no  bar  in  equity  to  his  claim,  and  that  he  was 

entitled  to  have  the  assessed  value  of  the  lease  paid  to  him.    In  re 

King's  Lauehold  Estates,  L.  R.  16  £q.  521,  and  see  also  Sweetman  v. 

MetropoHian  BaHvoay  Company,  1  H.  &  M.  543. 

Similarly,  if  a  person  is  in  possession  of  land  under  a  building  agree* 

ment  determinable  if  not  completed  by  a  certain  date,  and  prior  to  that 

date  the  owner  tells  him  to  suspend  building  operations  because  of  the 

probabQitv  of  the  land  being  wanted  bv  a  railway  company,  and  after 

the  date  for  completion  the  railway  take  possession  under  section  85, 

tlie  nenon  who  had  the  building  agreement  will  have  an  interest  in  the 

land   hecaose    the    landlord    by  directing  him  to  suspend  building 

operations  has  raised  an  eouity  against  himself  to  prevent  him  ejecting, 

and  the  railway  take,  subject  to  that  liability,  and  the  occupier  is 

en  titled  to  have  his  interest  assessed.       Birmingham  and  District  Land 

fj<nnpany    ▼.     London    and    North     Western    Bailioay    Company,    40 

Ch-  D.  268. 

Where  a  oMnpany  have  bought  a  prior  incumbrance  under  a  power 
of  sale  contained  in  the  mort^ige  deed,  and  have  thus  acquired  the 
kgal  estate,  the  right  of  a  siibsequent  mortgagee  is  not  to  recover 
payment  of  arrears  against  the  company,  but.  apparently,  his  right  is 
amnst  the  money  in  the  hands  of  those  who  sold  the  legal  estate. 
HUTt.  Great  Northern  Railway  Company,  5  De  G.  M.  &  O.  66. 

Tenant^  Interests, — It  would  seem  that  if  after  the  notice  to  treat 
haa  been  served  a  new  tenant  takes  possession  without  notice  that 
notices  have  been  served,  he  will  be  entitled  to  a  notice  to  treat. 
Carter  v.  Great  Eastern  Railway  Company,  8  L.  T.  (n.8.)  197. 

Where  tenants  have  agreed  to  sell  their  interests,  but  have  not  given 
m  prwncnrinn  when  they  receive  notice  t<5  treat,  and  the  new  tenants 
aneiwaida  take  possession,  these  new  tenants  are  entitled  to  have  a  notice 
to  treat  and  to  have  their  full  interest  assessed  apart  from  the  notice  to 
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86Ct.  18t  the  previous  tenant.  Re  Arbitration  between  Chilworih  Gunpowder  Cm' 
—       pany  v.  Manchester  Ship  Canal  Gompanyy  8  "  Times  "  L.  R.  79. 

Notices  need  not  apparently  be  served  upon  tenants  having  no 
greater  interest  in  land  than  for  a  year  or  from  year  to  year.  They 
receive  notice  to  give  up  possession  under  section  121.  It  is  also  open 
to  the  promoters  to  piuxihase  the  reversion  and  determine  these  short 
tenancies  by  notice  to  quit  without  any  compensation  {Syere  v.  Metro- 
politan Board  of  Worhiy  36  L.  T.  (n.b.)  277,  and  see  per  Jessxl,  M.R., 
p.  278),  or  the  owner  may  serve  the  notice  to  quit  tor  the  piupoee  of 
transferring  the  possession  to  the  promoters,  and  the  tenant  will  alflo 
be  without  any  right  of  compensation.  Ex  parte  Nadin,  17  L  J. 
Ch.  421. 

Where  a  railway  company  acquired  from  the  lessor  part  of  certain 
lands  held  as  a  clay  field  under  a  lease  which  provided!^  that  the  pro- 
prietor shoidd  be  "  entitled  to  resume  and  except  from  the  clay  field 
any  part  of  the  lands  at  his  pleasure,"  it  was  held  that  the  company 
had  no  power  to  exercise  this  power  of  resiunption  so  as  to  defeat  the 
tenant's  right  to  compensation.  Solway  Jv/nction  EaUway  Company  v. 
Jackson,  1  Ct.  Sess.  Gas.  (4th  series!  831. 

The  above  case  was  approved  oy  the  House  of  Lords  where  the 
principle  was  laid  down  that  the  compulsory  taking  by  promoten 
under  their  statutory  powers  of  part  of  a  superior's  estate,  cannot  be 
regarded  in  law  or  in  fact  as  equivalent  to  an  exercise  of  a  power 
reserved  by  the  siiperior  himself.  Fleming  v.  Neioport  Eailway  Cow* 
pany,  8  A.  C.  266  (Sc). 

A  landlord  who  has  granted  a  lease  with  a  proviso  that  he  may 
resume  any  part  of  the  land  demised  in  case  it  snould  be  required  by 
him  "  for  the  purpose  of  building,  planting,  accommodation,  or  othe^ 
wise  "  is  not  entitled  under  such  proviso  to  resume  possession  of  land 
required  by  a  railway  company  under  their  statutory  powers,  so  as  to 
defeat  the  tenant's  right  to  compensation,  the  word  "  otherwise  "  in  the 
proviso  being  construed  ejusdim  generis.  Johnson  v.  Edgware^  dsc^ 
MaUyxiy  Company,  35  Beav.  480. 

Easements. — See  note  supra,  "  Lands,''  p.  83. 

Not  an  Interest  in  Land. — A  right  for  directors  to  use  a  room  at 
certain  times  for  certain  purposes  and  for  a  certain  clerk  to  use  a  desk 
in  an  office  does  not  in  either  case  constitute  a  tenancy  so  as  to  ffive  a 
right  of  compensation.  Municipal  Freehold  Land  Company  v.  metrth 
politan  and  District  Railway,  1  C.  &  E.  184. 

The  land  under  a  public  street  may  not  be  a  matter  for  compensation 
if  the  special  Act  so  provides,  and  a  cul-de-sac  will  be  for  this  purpose  a 
public  street  if  there  is  evidence  of  dedication.  Souch  v.  Fast  Londoft 
MaUvxiy  Company,  16  L.  R.  Eq.  108. 

Under  the  following  circumstances,  the  claimants  were  held  to  have 
no  interest  in  land  so  as  to  entitle  them  to  compensation  imder  the 
Lands  Clauses  Acts.  A  railway  company  had  taken  lands  under  which 
pipes  belonging  to  a  water  company  were  laid,  and  which  were  at  the 
time  used  K>r  supplying  water.  The  railway  constructed  an  embank- 
ment and  the  pipes  ceased  to  be  used.  Later,  the  railway  company 
made  a  tunnel  through  the  embankment,  and  in  doing  so,  broke  up  and 
removed  the  pipes.  The  water  company's  claim  was  considered  to  be 
one  for  chattels  only.  New  River  Company  v.  Midland  Railway  Govtr 
pcmy,  36  L.  T.  638. 
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Provision  is  made  in  the  Lands  Clauses  Act  as  tohow  varioiiB  inteiestft  Bad  18. 
aze  to  be  dealt  with,  as  follows : —  "~- 

Secdons  95 — 96,  —Copyhold  interests. 
Sections  99 — 107. — Rights  over  commons. 
Seetions  108 — 114. — Rights  of  mortgagees. 

Sectkms  115 — 118. — ^Yarious  classeB  of  rentcharges. 

Sections  119 — 123.— Rights  of  leasees. 

^  PixtiM  enabled  by  this  Act  to  aelL"— As  to  these,  see  sec- 
tions 7  and  8  and  the  notes  thereto. 

''Skill  demand  the  particiilars  of  their  interesta.'*— Although 

tlie  nodce  to  treat  must  aemand  these  particulars,  the  parties  interested 
are  doC  bound  to  supply  them.    See  section  21  and  notes. 

If  snch  particulars  are  delivered  by  the  landowner  they  should  state 
both  the  quali^  and  quantity  of  his  estate.    See  note  to  section  21. 

^  Axbd  every  ench  notice  shall  state." — No  particular  form  of  words 
is  required,  but  it  is  usual  to  accompany  the  notice  with  a  diagram  or 
p3sii  shoidng  the  scale  of  admeasurement.  Such  a  scale,  however,  is 
umdeesary  proTided  the  notice  accurately  points  out  the  quantity  and 
m&stk  of' the  land  proposed  to  be  taken.  Sinu  v.  Ccnnmercial  RaUway 
V<mffu^  1  RaQ.  Ca.  431. 

A  ooBiiQon  form  is  that  given  in  Dowling  v.  PorUypool  RaUway 
Cowfrny,  L.  R.  18  Eq.  714,  at  745  :— "The  knds,  of  which  the  par- 
tkaian  are  contained  in  the  schedule  hereto,  with  the  appurtenances, 
and  which  said  lands  so  required  are  for  the  better  description  thereof, 
delineated  on  the  plan  attached  hereto  or  delivered  therewith,  and  are 
thereon  disdnguisned  by  a  red  colour." 

in  that  case  the  deposited  plans  and  books  of  reference  showed  a 
aaall  nV^  Ko.  38,  nearly  surrounded  by  a  large  plot.  No.  37.  Tlie 
eebtdote  to  the  notice  to  treat  mentioned  Na  37,  but  not  No.  38,  and 
the  accompanying  plan  omitted  the  boundary  to  38  and  the  number, 
but  the  part  coloured  red  included  No.  38.  This  was  held  a  sufficient 
VKAkit  to  entitle  the  company  to  take  No.  38.         « 

A  mistake  on  the  face  of  a  plan  by  which  land  intended  to  be  taken 
k  fffnitl^,  will  prevent  the  company  from  entering  on  such  land. 
Keap  V.  London^  Brighton^  and  South  Coatt  JZat/iotiy,  1  Bail.  Gas. 
495,506. 

In.  cajtes  o€  railways  and  waterworks,  where  the  promoters  are  not 
ho«md  to  purchaae  tlie  minerals,  the  notice  should  state  whether  they 
are  to  he  taken  or  not.    Railways  Clauses  Act,  1845,  ss.  77 — 85. 

Where  railways  require  to  take  land  for  temporary  purposes,  fuller 
in/onnadon  is  required  in  the  notice.    See  Railways  Clauses  Act^  1845, 
K.^aDd33. 
See  fcoms  in  Appendix  I. 

JSxeaaion  and  Stamp.— In  the  case  of  companies  whose  Acts  incor- 
porate the  Compaides  Clauses  Act,  1845,  the  notice  may  be  executed 
nx^r  section  139  of  that  Act,  which  is  as  follows : — 

^  Every  summons,  notice,  or  other  such  document  requiring  authen- 
tication by  the  company,  may  be  signed  by  two  directors,  or  by 
the  treasurer  or  the  secretary  of  the  company,  and  the  same  may 
be  in  writing  or  in  prints  or  partly  in  writing  and  partly  in 
print." 
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Sect.  18.  Otherwise  the  notice  should  be  authenticated  by  the  corporate  seal 
or  in  the  manner  provided  by  the  special  Act*.    See  notes  to  section  6- 

Where  a  railway  company  8er\'ea  a  notice  to  treat,  and  persons  in 
their  employment  obtained  the  vendor's  signature  to  a  printed  form  of 
agreement  fixing  the  sum  to  be  paid  for  the  land,  it  was  held  that 
neither  the  notices  to  treat  nor  the  a^ement  need  be  under  seal,  and 
specific  performance  was  decreed  against  the  company.  Smith  v.  The 
Dublin  and  Bray  RaUvxty  Cktmpanyy  3  Ir.  Ch.  Rep.  225. 

The  notice  to  treat  requires  no  stamp,  and  in  a  case  where,  after  the 
jury  had  assessed  the  value,  sjHJcific  performance  was  decreed  of  the 
contract  to  take  the  property,  the  Court  ordered  the  minutes  to  be 
drawn  up  without  any  stamp.  Ratclings  v.  Metropolitan  Railway 
Company^  37  L.  J.  Ch.  824. 

How  validity  of  notice  affected.— I.  By  Time.— By  section  123  of 
this  Act  (see  post\  iV  is  provided  that  the  limit  of  time  during  which 
the  promoters  of  an  undertaking  may  exercise  their  compulsory  powers 
to  take  land,  shall  be  the  time  prescribed  in  the  special  Act  and  if  no 
time  is  prescrilxjd,  then  within  a  i)eriod  of  three  years.  There  is  usually 
a  further  provision  in  the  8|)ecial  Act  as  to  the  time  within  which  the 
works  must  be  completed. 

A  notice  to  treat  must  be  given  before  the  time  for  exercising;  the 
compulsory  powers  has  expired.     It  may  be  given  the  day  before  these 

}>owers  expire.  If  it  is  given  within  that  time,  it  wall  remain  ^'alid,  at 
east  so  far  as  mere  delav  can  affect  it,  until  the  time  for  completing  the 
undertaking  has  expired.  Bichmond  v.  North  London  Railway  Company^ 
3  Ch.  679  ;  Kemp  v.  South  Eastern  Railway  Company,  7  Ch.  364,  372. 

It  will  still  remain  valid  until  the  end  of  the  time  for  completion, 
although  that  time  is  extended  by  a  new  Act  of  Parliament.  Yti<Uyfera 
Iron  Company  v.  Neath  and  Brecon  Railway  Company y  17  Eq.  143. 

If  the  time  for  compulsory  purchase  is  extended  the  notice,  of  course, 
is  valid  if  given  l)efore  its  expiration.  Bentley  v.  Rotherham,  and 
Kimherworth  Local  Baordy  4  Ch.  D.  588. 

If  the  promoters  have  within  the  time  limited  for  acquiring  land, 
given  a  notice  to  treat,  but  have  not  proceeded  thereunder  until  after 
that  time,  they  may  nevertheless  proceed  to  have  the  value  of  the  land 
assessed,  although  the  time  has  expired.  A  landowner  likewise  may 
obtain  a  mandamris  to  compel  them  to  proceed.  Reg,  v.  Birmingham 
and  Oxford  Junction  Railway  Company^  16  Q.  B.  634,  over-ruling 
Brockleoank  v.  fVhiteliaveji  Junction  Railuny  Company,  6  Rail.  Ca.  373  ; 
see  15  Q.  B.  647. 

Similarly  if  a  notice  to  treat  has  been  given  before  the  expiration  of 
the  time  ioT  compulsory  purchase,  the  company  can  proceed  under 
section  85,  and  enter  upon  the  land  after  that  time.  The  ground  of  this 
decision  being  that  the  right  to  enter  and  use  under  that  section  was 
not  one  of  the  powers  for  the  compulsory  purchase  of  lands.  Salisbury  v. 
Great  Northern  Railway  Company ,  17  Q.  B.  840. 

And  they  may  do  so  whetlier  the  works  can  or  cannot  be  completed 
within  the  time  limited  for  the  completion  of  the  works.  Twertwi 
and  North  Devon  Railway  Company  v.  Loosemore,  9  App.  Ca.  480. 

In  the  last  case  the  question  was  discussed  as  to  whether  proceedings 
could  be  taken  upon  a  notice  to  treat,  after  the  time  for  completion  of 
the  works  had  expired,  and  although  no  decision  was  necessary  on  the 
point,  an  expression  of  opinion  was  given  that  if  a  company  delap 


NOTICE  OP  INTENTION  TO  TAKE  LANDS.  47 

completing  till  it  can  no  longer  exercise  the  powers  for  the  sake  of  Sect.  18. 
which,  it  was  entrusted  with  the  power  of  compulsory  purchase,  the  — 
qwui  contract  caused  by  giving  a  notice  to  treat  should,  at  least  at  the 
option  of  the  landlord,  be  at  an  end,  unless  perhaps  the  delay  can  be 
explained.  A  landowner  might,  however,  compel  them  aiter  the 
exn'^ration  of  the  time  limited  for  completion  of  the  works  to  proceed 
to  nave  the  qitasi  contract  completed,  unless  he  had  improperly  delayed 
luBapplication  for  a  mandamus  (pp.  489,  496,  497). 

Wnere  the  notice  to  treat  is  given  before  the  expiry  of  the  period 
for  exercising  compulsory  powers,  and  the  owner  gives  a  counter-notice 
after  the  expiry  of  such  period,  the  company  may  proceed  to  have  the 
value  aasessed  of  the  whole  property  under  the  counter-notice.  Pinchin  v. 
The  London  and  Blackwall  Kailtoay  Company,  1  K.  &  J.  36  ;  Sehwinge  v. 
2%e  London  and  BlachvDcUl  Railway  Company,  24  L.  J.  Ch.  406. 
As  to  counter-notice,  see  this  note,  infra, 

II.  By  Revocation, — When  the  promoters  have  given  notice  to  take 
land,  they  cannot  withdraw  it  without  the  concurrence  of  the  land- 
owner, or  unless  a  coimter-notice  has  been  served  upon  them  under 
section  92  (which,  see  post,  and  this  note,  infrc^.  Tawney  v.  Lynn  and 
Ely  Railway  Company,  16  L.  J.  Ch.  282 ;  R,  v.  Hungerford  Market 
Company,  4  R  &  Ad.  327. 

If  they  withdraw  a  notice  and  serve  another  requiring  a  less  quantity 
of  the  land  than  that  mentioned  in  the  first  notice,  they  will  be  restrained 
fnmi  proceeding  under  the  second  notice.  Tawney  v.  Lynn  and  Ely 
Railway  Companyj  16  L.  J.  Ch.  282. 

Similarly  if  they  proceed  under  section  85,  to  enter  and  take  possession 
of  a  portion  only  of  the  lands  which  they  have  given  notice  to  take, 
they  will  be  restrained  by  i^'unction.  Barker  v.  North  Staffordshire 
Railway  Company,  2  De.  G.  &  Sm.  55. 

"Where  the  company  gave  notice  to  the  owner  and  entered  into 
poaeeasion  by  agreement  with  the  occupying  tenant,  without  paying  the 
purchase  money  or  giving  security  unaer  section  85,  the  company  were 
restrained  from  proceeding  with  their  works,  and  ordered  to  restore  the 
land  to  its  former  condition,  but  opportunity  was  ^ven  them  to  satisfy 
section  85.  Armttrong  v.  Waterford  and  Lvmeridc  Railway  Comyany, 
10  It.  Eep.  Eq.  60. 

The  same  rule  anplies  equally  to  trustees  under  an  Act  of  Parliament 
carrying  out  a  public  purpose,  and  to  companies  formed  for  private  gain. 
Steele  v.  Corporation  of  Liverpool,  7  B.  &  S.  261  ;  Birch  v.  yestry  of  St, 
Marylebone,  20  L.  T.  (n.s.)  697. 

It  does  not  however,  apply  to  Commissioners  appointed  under  a 
public  Act  to  do  certain  thmgs  on  behalf  of  the  Crown,  for  the  benefit 
of  the  public,  and  having  a  liniited  power  of  taking  land,  provided  the 
required  quantity  can  be  obtained  for  a  given  sum.  Such  Commissioners 
bare  been  held  entitled  to  withdraw  a  notice  to  treat,  where  it  was 
given  to  ascertain  whether  the  land  could  be  purchased  for  the  given 
sam.  R.  V.  Commistioners  of  Woods  and  Forests,  15  Q.  B.  761.  See  this 
csLse  discussed  in  the  two  last  mentioned  cases. 

UI.  By  Counter  Notice.— When  promoters  give  notice  to  take  part  of 
a  property  the  owner  may  in  the  cases  mentioned  in  section  92,  give  a 
counter-notice  requiring  them  to  take  the  whole.  The  company  are  not 
bound  to  take  the  whole  ;  thev  may  abandon  their  notice  and  refuse  to 
take  the  part.  King  v.  Wycomhe  Railway  Company,  28  Boav.  104;  Reg,  v. 
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Sect  18.  Londm  and  South  WuUm  Bouihoa^  Can^nyj  18  Q.  B.  T!b]  Stg.  v. 
—       London  and  Oreentpich  Bailway  Company,  3  Q.  B.  1G6,  and  see  note  to 
section  98. 

When  tbe  landowner  has  delivered  a  counter-notice  its  effect  is  to 
suspend  the  original  notice  until  it  is  ascertained  whether  the  companj 
will  take  the  whole  property  or  not  Until  the  company  signify  their 
intention  either  to  take  the  whole  or  abandon  their  original  notice,  the 
landowner  may  withdraw  his  counter-notice  in  which  case  the  orijmal 
notice  remains  in  force.  Pinchin  v.  London  and  BlackwaU  Rauway 
Company^  1  K.  &  J.  36. 

If  the  company  al)andon  their  notice  to  treat  on  receipt  of  a  counte^ 
notice,  the  subsequent  withdrawal  of  the  counter-notice  will  not  revira 
the  original  notice.    Ex  parte  Quick^  12  L.  T.  (n.s.)  680. 

On  receipt  of  the  counter- notice  there  must  be  some  step  taken  hy  the 
company  which  amounts  to  a  signification  of  their  intention  to  shsndon 
or  to  take  the  whole.  If  they  decide  to  take  the  whole,  it  is  not 
necessary  that  they  should  deliver  a  second  notice  under  section  18  to 
treat  for  the  whole.  The  notice,  counter-notice,  and  assent  to  take  the 
whole  are  sufficent  to  constitute  the  quasi  contract  binding  the  company 
to  take  the  whole.  Schmiige  v.  Lomon  and  BlackwaU  Bauway  C&mpanify 
24  L.  J.  Ch.  405. 

Although  on  receipt  of  a  counter-notice  to  take  the  whole,  the  company 
proceed  under  section  36  of  the  Railways  Companies  Act,  1867,  to  apply 
to  the  Board  of  Trade  for  the  appointment  of  a  surveyor  to  determine 
the  value  of  the  property  comprised  in  the  notice  anJ  counter-notice ; 
this  proceeding  on  their  part  is  not  such  a  signification  of  their  intention 
as  binds  them  to  take  the  whole  of  the  property  and  they  are  still  at 
libertjr  to  withdraw  their  notice  to  treat.  Chierson  v.  Cheshire  Lwa 
CommitUey  19  Eq.  83.  .        ^  ♦ 

Where  the  counter-notice  is  invalid  the  company  may  disregard  i^ 
and  proceed  at  once  under  their  notice  to  treat,  and  they  are  not  hound 
to  wait  till  a  valid  counter-notice  is  served  upon  them,  ^^^ll 
Sovih  Devon  Bailtoay  Company,  32  L.  T.  (n.s.)  1  ;  Tiverton  and  NcrU^ 
Devon  Bailway  Company  v.  Loosemore,  9  App.  Cas.  480,  and  see  S.  C  »* 
Ch.  D.  25. 

Where  a  company  have  served  an  invalid  notice  to  treat  ana  iw 
landowner  has  given  a  valid  counter-notice,  and  the  company  P'Jf^ ' 
with  their  works  on  the  faith  that  the  landowner  is  willing  to  ^eU  tw 
whole,  the  company  will  not  be  restrained  from  proceeding  to  take  h^ 
to  purchase  the  whole.  Pinchin  v.  The  London  and  BlaScuxUl  Bau«a9 . 
Company,  24  L.  J.  Ch.  417. 

The  acceptance  by  the  solicitors  of  a  company  of  a  bad  counter-nou» 
under  section  92  will  not  bind  the  company  who  may  proceed  ^^ 
the  value  assessed  of  the  land  mentioned  in  their  originAl  non 
Treadwell  v.  London  and  South  Western  Bailvxty  Company^  51  L.  T.  (^-  f 
894. 

IV.  i:«<oppeZ.— The  conduct  of  either  of  the  parties  may  prevent  the* 
from  setting  up  the  validity  or  invalidity  of  the  notice  to  treat. 

Thus,  where  a  company  entered  upon  a  man's  land  and  in  an  ^^ 
of  ejectment  denied  his  title  and  stated  that  he  was  unable  to  i^®^^r^g# 
land,  and  that,  therefore,  they  were  unable  to  give  any  notice  to  treat,  cnj 
were  in  a  future  proceeding  in  Chancery  to  restrain  them  from  usmg 
land,  held  to  be  estopped  from  setting  up  a  right  to  enter  under 
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alleged  notice  to  treat  previously  given.    Stretton  v.  Great  Western  Bail-  Sect.  18. 
voy  Company  and  Brentford  RaUioay  Company^  5  Gh.  751.  — 

So  in  a  case  where  a  company  had  given  notice  to  treat  and  having 
taken  no  proceedings  for  fourteen  months  gave  the  landowner  notice  of 
an  intended  application  to  abandon  the  undertaking,  and  some  months 
after  proceeded  to  obtain  the  lands  compulsorily,  thev  were  restrained, 
on  toe  ground  that  they  led  the  landowner  to  believe  that  they 
liad  abandoned,  and  had  induced  him  to  forbear  taking  proceedings. 
Eidga  T.  Metropolitan  EaUway  Company ^  28  Beav.  109. 

A  landowner  maybe  estopped  from  diluting  the  validity  of  a  notice  to 
treat  if  lie  is  aware  of  the  alleged  invalioity  and  delays  for  some  months 
to  raiBe  the  question  {Lynch  v.  Commissumers  of  Sewers,  32  Oh.  D.  72X 
or  if  he  haa  agreed  to  waive  the  notice.  Reg.  v.  South  Holland  Drainage 
C&mmttee,  8  Ad.  &  E.  429. 

TZie  promoters  who  should  have  given  the  notice  cannot  after  the 
compensation  has  been  assessed  at  their  request,  allege  the  want  of 
notice.    Reg.  v.  Trustees  of  Swansea  Harbour^  8  Ad.  &  E.  439. 

Where  a  railway  company  after  the  compulsory  powers  of  their 
onginal  Act  have  expired  and  after  the  railway  nas  been  opened  for  traffic 
obtain  another  Act  enabling  them  to  widen  their  line  and  for  that 
PVPOBe  to  take  additional  lands,  they  cannot  proceed  to  take  a  piece  of 
iana  for  this  pnrpoee  under  a  notice  to  treat  given  previously  under 
their  original  Act  and  not  then  proceeded  with,  although  the  land  may 
have  be^  scheduled  in  both  Acts.  The  object  of  the  company  was  to 
obtain  the  land  without  paying  for  the  interests  created  in  the  interval, 
hot  it  was  held  that  under  the  first  Act  they  were  only  authorised  to 
take  land  for  the  purposes  of  that  Act  and  not  for  a  purpose  under  a 
later  Act    Richmond  v.  North  Londxm  Railway  Company y  3  Ch.  679. 

The  CoiILpeilsa'tlon  to  be  Hade. — ^The  methods  for  assessing  com- 
penaajtion  pursuant  to  this  section  are  provided  in  sections  21 — 67.  For 
the  principles  of  compensation  to  be  made  for  lands  taken,  and  for  the 
damage  eanaed  to  lanas  held  therewith  by  severance  or  other  injurious 
affection,  aee  aections  49  and  63  and  the  notes  to  section  63.  For  the 
prindplea  of  compensation  in  other  cases,  see  notes  to  section  68. 

19.  All  notices  requiring  to  be  served  by  the  promoters  of  Service  of 
the  undertaking  npon  the  parties  interested  in  or  entitled  to  ownmimd 
seD  any  such  lands  shall  either  be  served  personally  on  such  ^^^ 
parties  or  left  at  their  last  usual  place  of  abode,  if  any  such  can 
after  diligent  inquiry  be  found,  and  in  case  any  such  parties 
shall  be  absent  from  the  United  Kingdom,  or  cannot  be  found 
after  diligent  inquiry,(a)  shall  also  be  left  with  the  occupier 
of  such  lands,  or  if  there  be  no  such  occupier,  shall  be  affixed 
upon  some  conspicnous  part  of  such  lands. 

(a)  See  section  58  as  to  how  compensation  is  to  be  determined  in 
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t%eL  M.      ^  Partial  entitled  to  SOlL"— PenooB  under  dinbility  are  enabled 

—       to  sell  under  lection  7,  and  the  penons  there  mentioned  would  be  the 

proper  permm  to  be  served  under  this  section,  but  in  cases  where 

persons  nave  been  enabled  to  sell  by  reason  of  subsequent  statutee,  the 

promoters  have  a  discretion.    See  notes  to  section  7. 

Speciid  Acts  sometimes  make  provisions  for  service  on  particular 
persons,  and  the  provisions  must  be  strictly  complied  with ;  service  on 
anjr  other  person  woidd  not  be  valid.  Earl  of  Harrington  v.  Mttrth- 
politan  Railway  Oompany^  13  L.  T.  (n.b.)  658. 

^^  Lait  Of  ual  place  of  abode." — In  &  case  under  a  similar  proviaioa 
in  the  Summanr  Jurisdiction  Act,  1848,  it  was  stated  that  the  ward 
**  last  **  means  the  then  present  place  of  abode  if  he  has  any,  and  the 
laBt  which  he  had  if  he  has  cea^  to  have  any.  Ex  parU  JjUc0  Janet, 
10  L.  J.  M.  C.  161. 

"  Absent  from  the  United  Kingdom/* — If  the  o^-ner  cannot  be  found 
compensation  is  assessed  and  paid  into  the  bank  pursuant  to  sectioiis 
58—^7.  If  the  owner  on  his  return  is  not  satisfied  he  can  have  the 
amount  assessed  by  an  arbitrator  (section  64). 

^^  Left  with  the  OOCupier/*— If  parties  are  insisting  on  their  riffbts 
under  this  statute,  the  modes  in  which  service  can  be  effected  are  those 
contained  in  this  section  and  no  others.  Service  on  an  occupier  of  land 
will  not  do  unless  it  turns  out  that  the  owner  after  diligent  inquiry 
cannot  be  found,  or  is  out  of  the  United  Kingdom.  Shepherd  v.  Oor- 
poratum  o/NorvncK,  30  Ch.  D.  563. 

Where  the  notice  deals  with  land  in  the  several  occupation  of  more 
than  one  tenant,  the  notice  for  the  owner  must  be  8er>'ed  on  all  the 
occupiers  ;  service  on  the  occupier  of  part  of  the  land  ia  not  stifficient ; 
the  notice  so  served  on  the  occupiers  should  show  that  it  is  for  the 
owner.    S.  0. 

It  would  appear  also  that  service  on  an  agent  authorised  to  accept 
service  could  not  be  effected  so  as  to  bind  the  principal.    S.  C,  p.  573. 

A  notice  improperly  served  does  not  bind  the  landowner,  and  it 
would  appear  does  not  bind  the  promoters,    S.  C,  p.  573. 

And  similarly  a  notice  served  on  a  landlord  does  not  bind  his  tenant, 
and  does  not,  therefore,  as  regards  the  tenant  bind  the  promoters.  JL  v. 
Grtat  Northern  Railway  Company^  2  Q.  B.  D.  151. 

Serrice  of  gQ.  If  ^^Y  such  party(a)  be  a  corporation  aggregate  such 
a  wrpora-  notice  shall  be  left  at  the  principal  office  of  business  of  such 
tionaggre-  corporation,  or,  if  no  such  office  can  after  diligent  inquiry  be 
found,  shall  be  served  on  some  principal  member,  if  any,  of 
such  corporation,  and  such  notice  shall  also  be  left  with  the 
occupier  of  such  lands,  or,  if  there  be  no  such  occupier,  sball 
be  affixed  upon  some  conspicuous  part  of  such  lands. 

(a)  Party.— This  refers  to  the  parties  mentioned  in  section  I9. 
"  Left  with  the  occupier," — See  note  to  section  19,  tupra. 
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21.  If  for   twenty-one  dajrs  after  the  service  of   snch  Sect  21. 
notice,(a)  any  such  party(6)  shall  fail  to  state  the  particulars  If  parties 
of  his  claim  in  respect  of  any  such  land,  or  to  treat  with  the  treatorin 
promoters  of  the  undertaking  in  respect  thereof,  or  if  such  ewe  of 
party  and  the  promoters  of  the  undertaking  shall  not  agree(c)  question  to 
as  to  the  amount  of  the  compensation  to  be  paid  by  the  pro-  ^  ^^^ 
moters  of  die   undertaking  for  the  interest  in  such  lands  mentioned, 
belonging  to  such  party  or  which  he  is  by  this  or  the  special 
Act  enabled  to  seil,(d)  or  for  any  damage  that  may  be 
sustained  by  him  by  reason  of  the  execution  of  the  works, 
the  amount  of  such  compensation  shall  be  settled  in  the 
manner  hereinafter  provided  for  settling  eases  of  disputed 
compensation. 

(a)  That  is,  the  notice  mentioned  in  section  18. 

m  That  is,  the  party  interested  in  or  entitled  to  sell,  see  section  18. 

(c)  With   respect  to  the  purchase  of  lands  by  a^eement,  see  sec- 
tions 6 — 15. 

(d)  See  section  7. 

"Tirenty-one  Days." — This  period,  it  would  appear,  does  not  apply 
to  a  coonter-notice  under  section  92,  and  the  promoters  would  ap- 
paientlj  not  be  bound  to  wait  twenty-one  days  uter  assenting  1 


the  whole  property  provided  a  fair  opportunity  was  given  to  the 
landowner  to  agree  as  to  a  price.  Schvnnge  v.  London  and  BlcLckuxUl 
EUalwa^  Company^  1  Jur.  (n.s.)  368. 

**  The  pariienlara  of  his  claim."--The  notice  to  treat  usually  states 
that  if  the  particulars  are  not  delivered  within  twenty-one  days  that 
the  promoters  of  the  undertaking  will  proceed  to  have  the  amount 
assessed  poreoant  to  this  section.  The  section,  however,  does  not  make 
it  oompalsoiy  on  the  landowner  to  supply  these  particulars.  If  he 
desires  to  proceed  to  arbitration  under  section  23  or  section  68  he  must 
deliver  particulars  similar  to  those  required  by  this  section  (see  these 
eeedoiis).  In  certain  local  Acts  an  owner  is  compelled  to  give  par- 
tienlars  of  his  interest. 

These  particulars  must  be  such  as  will  enable  the  company  to  ascer- 
tain the  true  value  of  the  lands,  and  so  offer  the  party  interested  proper 
compenaation.  When  the  land  is  to  be  taken  thev  should  state  both 
the  quantity  and  Quality  of  the  owner's  interest,  ana  merely  to  describe 
it  as  a  "leasehold*  is  not  sufficient.  Healey  v.  Thames  VaUey  Railway 
Company,  5  B.  &  S.  769,  778.    See  7  B.  &  S.  836. 

In  a  caae,  however,  where  the  plaintiff  claimed  as  mortgage  in 
pooBesEion  of  certain  houses,  which  were  alleged  to  be  injuriously 
affected,  and  both  parties  referred  the  matter  to  arbitration,  and  it  was 
dkown  that  the  premises  were  let  and  that  the  plaintiff  had  only  a 
leverdcHiary  interest,  on  an  action  on  the  award  while  it  was  held 
that  thase  particulars  were  insufficient^  it  was  also  held  that  as  the 
company,  instead  of  regarding  the  claim  as  insuffioieat^  proceeded  to 

s2 
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Sect.  21«  arbitration,  that  they  must)  therefore,  be  taken  to  have  waived  such 
""-  objection.  Lovering  v.  CUy  of  London  and  Soutktoark  Svbtoay  Conqmnyj 
7  Times  Rep.  600. 

Where,  however,  the  claim  was  for  damages  for  loss  of  businees  which 
had  occurred  during  the  construction  of  the  works,  it  was  held  that  a 
statement  by  a  claimant  that  he  was  **  occupier  "  and  that  he  carried  on 
his  business  of  a  baker  on  the  premises  was  sufficient,  as  it  enabled  the 
company  to  determine  the  fairness  and  prm>riety  of  the  claim.  Cafn€r(m  v. 
Charing  Cross  Railway  Company^  16  C.  B.  (n.8.)  430,  discussed  in 
HeaUy  v.  Thames  Valley  BailiDay  Company^  supra^ 

In  a  case  where  a  lessee  had  agreed  not  to  raise  the  rent  or  give 
notice  to  quit  to  an  under-tenant  so  long  as  he  paid  the  rent  due  during 
the  period  of  his  own  lease,  particulars  by  the  under-tenant  of  his  inter^t 
described  as  ''held  for  any  term  at  tenant's  option,  but  not  beyond  tiie 
term  and  interest  of  A.,  which  term  will  expire  in  1881,''  was  regarded 
apparently  as  sufficient,  /u  rs  Kiiic/'s  Leasehold  Estates  ;  Ex  parte  Bad 
of  London  Railway  Company^  16  £q.  621.  See  Falconer  v.  Aberdeen 
Kailtoay  Company,  15  Sc.  Sess.  Ca.  (2nd  ser.)  352. 

Where  trustees  in  their  notice  stated  that  they  had  and  claimed  *'  an 
estate  and  interest  in  certain  copyhold  lands  and  hereditaments,*  the 
Court  were  of  opinion  that  this  aescription  was  not  conformable  to  the 
statute.  Re  Aroitrationy  North  Staffordshire  Railway  Company  v.  Lauder, 
17  L.  J.  Ex.  350. 

As  to  service  of  such  particulars,  see  section  134. 

*^  Or  for  any  damage."— As  to  what  damage  is  to  be  taken  into 
accoimt  in  assessing  the  value  of  land  taken,  see  sections  49  and  63  ani 
the  notes  to  section  63.  As  to  damage  to  land  when  no  land  is  taken, 
see  section  68  and  notes. 

^^  Shall  be  settled  in  manner  hereinafter  provided."— The 

methods  provided  b^  the  Lands  Clauses  Acts  for  determining  the 
amounts  in  cases  of  disputed  compensation  are  four : — 

L  By  justices — 

(a.)  When  the  amount  claimed  does  not  exceed  502.  (sections  88 
and  68). 

(6.)  When  a  person  having  no  greater  interest  than  as  tenant 
for  a  year  or  from  year  to  year  is  required  to  give  up 
possession  under  section  121. 
The  procedure  before  justices  is  provided  by  sections  24  and  63l 

XL  By  arbitration — 

(a.)  When  the  claimant  desires  arbitration  (sections  21,  23; 
and  66X  except  in  the  cases  where  justices  have  jurisdic- 
tion, supra,  and  even  in  these  cases  if  both  parties  con- 
sent to  it. 

(6.)  In  the  case  of  an  owner  out  of  the  United  Kingdom  nndef 
section  64. 

(c.)  In  case  of  a  dispute  as  to  price  when  anyone  exercises  their 
right  to  pre-emption  of  superfluous  lands  und^r  sec- 
tion 130t 
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The  proceduie  in  arbitrations  is  dealt  with  in  sections  25—37, 63,  and  SecL  21. 
in  the  Arbitration  Act,  1889.  — 

IIL  By  a  jury — 

(a.)  Excluding  the  cases  when  justices  have  jurisdiction,  sec- 
tion 23  provides  that  the  question  shall  be  settled  by  the 
verdict  of  a  jury  when  the  claimant  does  not  aesire 
arbitration,  or  if  the  matter  has  been  referred  and  the 
arbitrators  or  umpire  shall  for  three  months  fail  to  make 
their  award,  or  if  no  final  award  shall  be  made  (pott, 
p.  56). 

(h~)  Under  section  68,  where  the  amount  exceeds  501.  and  the 
claimant  gives  notice  of  his  desire  to  have  the  amount 
settled  by  jury  (post).  See  note  to  section  88,  post^ 
p.  83. 

The  procedure  for  settling  questions  by  the  verdict  of  a  jury  is  dealt 
with  in  sections  38 — 57. 

In  the  case  of  railways,  when  the  question  is  under  the  Lands 
Ciaiiaes  Act  to  be  settled  by  the  verdict  of  a  jury,  the  company  or 
dadmant  may  apply  to  a  judge  of  the  High  Court  who  may  make  an 
order  to  have  the  question  tried  by  a  jury  in  the  superior  court  31  &  32 
Vict  c  lid,  &  41  ;  see  past. 

IT.^By  a  surveyor  appointed  by  justices — 

(a.)  When  a  person  is  prevented  from  treating  by  reason  of 
absence  from  the  United  Kingdom.    Section  58. 

(b.)  Or  when  a  person,  after  diligent  inquiry,  cannot  be  found. 
Section  58. 

(c.)  When  a  person  does  not  appear  at  the  time  appointed  for 
the  inquiry  before  a  jury.    Sections  47,  58. 

(d.)  In  case  of  common  lands  when  no  committee  is  appointed 
to  deal  with  the  promoters.    Section  106. 

Hie  procedure  for  settling  the  compensation  by  surveyors  is  dealt 
with  in  sections  58 — 63. 

When  promoters  are  desirious  of  entering  upon  lands  before  the 
amount  has  been  agreed  or  assessed,  the  amount  to  be  deposited  may  be 
settled  by  a  surveyor.    Section  85. 

Sections  94,  96,  105,  112,  114,  115,  and  124,  provide  that  compensa- 
tioa  for  the  special  interests  therein  respectively  referred  to  shall,  in 
;  of  dispnt^  be  settled  as  in  other  cases  of  disputed  compensation. 


Compelling:  Promoters  to  Proceed.  — AfaruiamiM.— When  the 
notice  to  treatnas  been  given,  and  the  promoters  of  the  undertaking  do 
not  proceed  to  have  the  amount  of  compensation  settled  as  provided, 
the  proper  mode  of  procedure  is  for  the  landowner  to  apply  to  the  High 
Court  for  a  mandamus  to  compel  them.  This  may  either  be  done  by 
molioa  for  a  prerogative  writ  of  mandamus^  which  can  only  be  granted 
by  the  Queen's  Bench  Division  (for  procedure,  see  Crown  Office  Rules, 
1884S,  rr.  60 — 80  in  Appendix),  or  by  an  action  of  mandamus  under 
Order  53  of  the  Bules  of  the  Supreme  Court  (see  Appendix),  either  in 
the  ChaDfiezy  or  Queen's  Bench  Division.    The  prerogative  writ,  however, 
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860i.21.  'virill  not  be  granted  if  the  Court  are  of  opinion  that  an  action  of 
^-*       mandamtu  is  as  convenient  a  mode  of  proceeding  as  br  the  prerogative 
writ.     Rfg.  v.  Lamboum  Valley  Railway  Company,  22  0.  B.  u.  463. 

The  above  case  of  Reg.  v.  Lamboum  Valley  Railway  Company  was 
explained  in  Reg.  v.  London  andyorth  WutemRailvxiv  Company  [IQ&H 
2  Q.  B.  612,  at  p.  518.  It  would  unduly  narrow  the  powers  of  the 
Court  to  say  that  it  Lb  an  answer  to  any  application  for  a  prerogative 
writ  of  mandamu$  that  a  mandamus  could  have  been  granted  for  the 
same  purpose  in  an  action.  A  prerogative  writ  of  manaamus  ought  to 
be  granted  for  the  purpose  of  speedy  justice  or  other  reasons,  in  which 
it  would  lie  uncertain  whether  it  was  ^xv^ible  to  achieve  the  same  results 
in  any  other  way,  and  if  it  were  possible  would  take  much  time  and 
difficulty.  Motion  for  a  prerogative  writ  of  mandamus  would,  thei^ore, 
as  beinff  the  more  expeditious  remedy,  appear  to  be  the  proper  remedy- 
under  Uiis  section,  as,  according  to  the  atx)ve  case,  it  was  neld  to  be  the 
proper  remedy  to  compel  promoters  to  take  up  an  award  under  sec- 
tion 35. 

The  application  for  a  prerogative  writ  of  mandamui  cannot  be  made 
by  a  party  in  person.  Counsel  must  l^e  instructed,  and  Uie  same  rale 
holds  on  ap{>eaL  It  would  appear  doubtful  whether  the  rule  niti  can 
lie  obtainea  in  person.  Reg,  v.  Mayor  of  Liverpool,  7  Times  Law  Bep. 
592. 

No  second  application  can  be  made  for  a  prerogative  writ  after  the 
first  has  been  discharged.     Reg.  v.  Mayor  of  Bodmin  [1892],  2  Q.  R  21. 

An  action  of  mandamtu  will  lie  when  the  promoters  have  aerred  their 
notice  to  treat,  even  although  no  pecuniary  damage  has  been  caiiaed  by 
the  delay,  and  it  may  or  may  not  be  joined  with  a  claim  for  damages. 
Fotherby  v.  Metropolitan  Railway  Company,  L.  R.  2  C.  P.  188  ;  Gued  \, 
Poole  ajid  Bourmmouth  Railway  Company,  L.  R.  6  C.  P.  553  ;  Jlfon^av. 
Metropolitan  Rnihray  Company,  L.  R.  4  C.  P.  97. 

Section  25,  sub-section  8,  of  the  Judicature  Act,  1873,  also  enables  the 
Courts  to  grant  a  mandamus  by  an  interlocutory  order  in  an  action  in 
cases  that  appear  just  and  convenient,  but  it  will  not  be  g;ranted  to 
comjHil  a  comi)any  to  proceed  to  assess  compensation  unless  it  is  shown 
that  real  injury  will  be  occasioned  by  the  delav,  and  the  matter  will 
usuallv  be  postponed  until  the  trial.  tVidnes  Alkali  Company  v.  Shefield 
and  Midland  Railway  Company's  Committee,  37  L.  T.  131. 

The  mandamiLs  provided  by  25tii  section  of  the  Judicature  Act,  sub- 
sect.  (8)  is  confined  to  cases  where  an  action  will  lie,  i.e.,  where  a  legal 
wrong  has  been  done.  It  will  not,  therefore,  be  granted  to  compel  a 
local  board  to  perform  a  public  duty.  In  such  a  case  the  prerogative 
writ  would  be  the  proper  remedy.  Glossop  v.  Heston  Local  Board,  12 
Ch.  D.  102,  116,  122,  and  see  Baxter  v.  London  County  Council^  63  L.  T. 
767. 

It  is  not  a  good  answer  to  an  action  for  matidamus  that  the  capital  has 
not  been  subscribed  under  section  16.  Guest  v.  Poole  and  Baumemoutk 
Railway  Company,  L.  R.  5  C.  P.  553,  and  see  notes  to  section  16. 

Before  the  court  will  issue  a  mandamus  there  must  be  something  in 
the  nature  of  a  demand  by  the  landowner  and  a  refusal  by  the  company. 
A  neglect  to  issue  a  warrant  after  demand  made  upon  the  aolicitoiB  of 
the  company  is  a  sufficient  refusal  to  entitle  the  claimants  to  a  writ 
Jn  rs  Senior^  18  L.  J.  Q.  B.  333. 
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22.  If  no  agreement  be  come  to  between  the  promoters  of      — 
the  undertaking  and  the  owners  of  or  parties  hj  this  Actastooom- 
enabled  to  sell  and  convey  or  release  any  lands  taken  or  re-  ^®j^^^ 
qoired  for  or  injarionsly  affected  by  the  execution  of  the  unoimt 
undertaking,  or  any  interest  in  snch  lands,  as  to  the  value  of  ^^^„^^ 
snch  lands  or  of  any  interest  therein,  or  as  to  the  compen-*«M*dW, 
salion  to  be  made  in  respect  thereof,  and  if  in  any  sach  case  iettM  bf 
the  compensation  claimed  shall  not  exceed  fifty  pounds,  the  SSJ'**" 
same  shall  be  settled  by  two  justices. 

AgnemenL'^AB  to  purcbase  of  lands  by  agreement,  see  sections  6—15. 
Parliet,^AB  to  parties,  see  section  7. 

^hgiiriously  AfTected.**  —This  section,  apart  from  any  proviBO  in  the 
^wcid  Aet,  gives  a  ri^t  to  compensation  for  the  injurious  affection  of 
^  bf  the  execution  of  the  works  when  no  other  l^md  has  been  taken, 
tod  t£e  amount  does  not  exceed  50/.  Section  68  gives  it  where  the 
amoont  is  above  that  sum«  Reg.  y.SL  Luki^s,luK  6  Q.  B.  572,  p.  575  ; 
!<-  fi.  7  Q.  B.  148,  p.  152.  When  land  is  taken,  compensation  is  given 
/or  the  injurious  affection  of  land  held  therewith  by  section  63. 

"Shall  not  Xxceed  Fifty  Poands."— Justices  have  power  under 
action  121  to  settle  claims  for  a  higher  amount  when  possession  of  land 
is  taken  from  a  tenant  having  no  greater  interest  tlum  for  a  year  or 
{looL  year  to  year.  ^See  notes  to  that  section.)  Although  this  section 
g^Tes  povew  to  justices  to  settle  the  amount  of  the  value  of  the  Icmds 
taken,  ukL  of  die  compensation  to  be  paid  for  injuriously  affectinff,  the 
two  claims  cannot  be  split  up  so  as  to  lead  to  two  proceedings.  SexUy 
Smtk  Sailway  C<ympany  v.  North  [1894],  2  Q.  B.  570,  at  585. 

It  is  the  amount  claimed  that  determines  the  lurisdiction  and  not  the 
amoimt  to  which  the  person  is  entitled.  Read  v.  Victoria  SiaHon  and 
J^iitiiico  Railway  Cotnpafiy,  32  L.  J.  Ex.  167. 

Although  the  amount  claimed  be  under  502.,  the  parties  can  agree  to 
hare  the  question  settled  by  arbitration.  CoUins  v.  Soulh  StaffordihiH 
^aOioay  Company,  21  L.  J.  Ex.  247. 

^Thfl  same  shall  be  settled  bv  Two  Jnstieei."— As  to  justices 
§ci^eraUy,  see  definition  section  3  ana  note. 

If  the  justices  refuse  to  settle  the  amount,  they  can  be  compelled  to 
do  so  by  mandamue.  Req.  v.  Kennedy[lS9^  1  Q.  B.  533 ;  R  v.  Staniy 
1*  R  1 Q.  B.  529  ;  fi.  V.  Vaudhan,  ImTSL  2  Q.  B.  190.  The  proceeding 
most  be  by  motion  in  the  Queen's  Bench  Division  for  a  prerogative 
^t,  as  the  action  of  mandamue  will  not  lie  against  justices  even  with 
thor  consent.  Baxter  v.  London  Cownty  Council^  63  L.  T.  (K.B.)  771,  and 
"Mxntei  to  section  21. 

Whit  the  justices  ar9  to  determine  under  this  section  is  the  amount 
cf  the  compensation,  and  it  does  not  fall  within  their  jurisdiction  to 


tion. 
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Bed  22.  decide  the  quation  of  title.    The  words  "  the  same  "  mean  the  compen- 
—       Bation,  not  the  titie.    Reg.  v.  Edwards,  13  Q.  B.  D.  686,  and  see  aeo 
tion  ^  note  **The  same  shall  be  so  settled." 
For  procedure,  see  section  24  and  notes  thereto. 
For  principles  of  compensation,  see  note  to  section  63  when  knoB  are 
taken,  and  to  section  68  when  injuriously  affected. 

Compoaa-  23.  If  <^®  compensation  claimed  or  ofiPered  in  any  such 
^^  case  shall  exceed  fifty  ponnds,(a)  and  if  the  party  claiming 
60f.  to  be  compensation  desire  to  have  the  same  settled  hy  arbitration, 
arbitration  and  signify  such  desire  by  notice  in  writing  to  the  promoters 
or  jnry,  at  ^f  ^^^  undertakinff,  before  they  have  issued  their  warrant  to 
theopUon    *       i      •«•  .         .  *.        i.  i     j       4^^ 

of  tlw        the  sheriff  to  summon  a  jury  m  respect  of  such  lands,  rmaei 

didming  ^®  provisions  hereinafter  contained,(6)  stating  in  such  notice 
compeoiap  the  nature  of  the  interest  in  respect  of  which  such  party 
claims  compensation,  and  the  amount  of  the  compensation  so 
claimed,  the  same  shall  be  so  settled  accordingly  ;  but  unless 
the  party  claiming  compensation  shall  as  aforesaid  signify  bis 
desire  to  have  the  question  of  such  compensation  settled  by 
arbitration,  or  if  when  the  matter  shall  have  been  referred 
to  arbitration  the  arbitrators  or  their  umpire  shall  for  three 
months  have  failed  to  make  their  or  his  award,  or  if  no  tin** 
award  shall  be  made,  the  question  of  such  compensation  sball 
be  settled  by  the  verdict  of  a  jury,  as  hereinafter  provided.^ 

(a)  When  the  amount  does  not  exceed  60Z.,  see  sections  22— W. 
i&)  These  provisions  are  contained  in  sections  39,  40. 
(c)  Sections  38—67. 

"If  the  Party  claiming,"  ftc-It  is  the  landowner  who hw^ 
choice  whether  there  shall  be  an  arbitration  or  not  If  he  does  not  aesuo 
the  amount  assessed  by  arbitration,  the  question  must  be  settled  by  a  ▼ 
diet  of  the  jury.  Fitzhardinge  v.  Gloucester  and  Berkeley  CaMl  Cf^T^Jl 
L.  R.  7  Q.  B.  776,  781.  He  does  not  lose  his  right  to  have  the  va^ 
assessed  because  he  has  made  no  claim  and  because  the  company  "» 

Proceeded  under  section  86.    Reg,  v.  Metropolitan  Railioay  Compo/f^lli 
u  T.  (N.8.)  444. 

This  section  applies  also  to  the  settlement  of  the  amount  <^^  "^ 
pensation  claimed  under  section  68,  post,  in  so  far  as  it  is  not  altewj 
thereby.     Evans  v.  Lancashire    avd    Yorkshire  Railtoay  Ckrmpf^^fi 
E.  &  B.  764. 

"By  Notice  in  Writing."— As  to  service  of  such  notice,  see  secti^ 
134  and  notes,  post,  and  section  138  of  the  Railways  Clauses  Consouu** 
tion  Act,  1845,  post,  v 

The  narticulars  as  to  the  "nature  of  the  interest"  required  *re *J 
stantialiy  the  same  as  the  particulars  of  the  claim  required  una 
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21  and  68.    See  the  cases  collected  in  notes  to  section  21,  8ect,23t 
xMte  '*The  particulara  of  his  claim."  — 

^The  Amount  of  the  Compensation  so  claimed."~-The  party  who 
takes  the  initiative  must  state  the  amount  he  ckdms  in  the  notice  he 
girea.  The  landowner,  therefore,  who  desires  arbitration  must  do  so  in 
Older  that  the  promoters  may  have  an  opportunity  of  considering 
whether  they  will  pay  him  the  amount  he  chums  without  arbitration  or 
offer  him  a  smaller  sum.  Fitzhardinge  v.  Gloucester  and  Berkeley  Canal 
Coofony,  L.  K  7  Q.  B.  776»  781. 

^The  same  shall  be  so  settled."— It  is  the  amount  of  compensation 
that  is  to  be  settled  and  not  tbe  title  to  compensation.  The  question  of 
title  and  the  enforcement  of  the  rights  of  parties  is  left  to  other  tribunals. 
This  is  equally  true  of  all  assessments  of  the  value  of  hmd  under  this 
Act,  whether  by  justices,  jury  and  sheriflF,  arbitrators,  or  surveyors. 
Ab  to  justices,  this  was  decided  in  Reg,  v.  Edwardsy  13  Q.  6.  D.  586. 

As  to  jury  and  sheriff,  see  Reg,  v.  London  and  North  Weetem  Railway 
Company,  3  E.  &  B.  443  ;  Ch4xhot  v.  Morpeth,  16  Q.  B.  446  ;  Ex  parU 
GDOpfr,  34  li.  J.  Ch.  373  ;  Chavman  v.  Monmouthshire  Railway  Company^ 
2  H.  &  N.  267  ;  Walker  y.  London  and  Blaekwall  Railway  Company^ 
7  Jut.  1154. 

As  to  arbitrators,  see  Re  Newboldy  14  C.  B.  {sa.)  406  ;  Req.  v.  London 
and  North  Western  Railway  Company,  3  E.  &  B.  443  ;  Gould  v.  Stajford- 
shirt  Peateries  Waterworks  Company,  6  Ry.  Cas.  668  ;  Rhodes  v.  Airedale 
Drmnaae  Commissioners,  1  C.  F.  D.  402 ;  Brierley  Hill  Local  Board  v. 
PearsaUy  9  App.  Cas.  695. 

If  the  promoters,  therefore,  desire  to  contest  the  right  of  the  claimant 
to  compensation,  Uiey  cannot  do  so  until  after  the  amount  has  been 
SiMcmciL  Brierley  Hill  Local  Board  v.  Pearsall,  supra,  pp.  59,  601, 
and  the  cases  just  cited.  The  promoters  cannot  restrain  the  claimants 
from  proceeding,  even  when  they  have  no  title,  as  the  Court  will  not 
mnt  an  injunction  to  restrain  persons  from  doing  a  mere  fruitless  act. 
Ixmdon  and  BUukwaU  Railway  Company  v.  Cross,  31  Ch.  D.  354  ;  and 
see  section  25,  note  '*  Bestraimn^  arbitration,"  p.  64. 

And  even  in  a  case  under  section  41  of  the  Kailways  Regulation  Act, 
1868,  poetj  where  the  compensation  may  be  assessed  by  a  judge 
and  Jury  of  the  High  Court  the  same  principle  applies.  It  is  merely  a 
determination  as  to  the  amount,  ana  the  only  mode  of  enforcing  the 
judgment  would  be  to  brinj^  an  action  in  the  ordinary  way  in  theHigh 
Oonrt^  In  Be  East  LoncUm  Railway  Company  {Olivers  Clain^,  24 
Q.  B.  D.  507  ;  and  see  Lord  Esheb,  p.  611,  on  the  law  under  the  Lands 
Claiues  Act. 

If,  however,  promoters  enter  on  land  without  compensating  a  person 
having  an  interest  therein,  or  otherwise  proceeding  under  the  Act  in 
respect  thereof,  he  has  groimd  for  an  action,  and  the  Court  has  power  in 
that  action  to  waike  a  declaration  as  to  lus  interest  in  the  property. 
Btrmingham  Land  Company  v.  London  and  North  Western  Railway 
Com^anyy  40  Ch.  D.  268. 

As  the  service  of  notice  and  reference  to  arbitration  leaves  the 
question  of  title  open,  the  promoters  are  not  thereby  estopped  from 
afterwards  claiming  the  land  as  being  their  own  property.  Campbell  v. 
Mayor  of  Liverpool,  9  Eq.  679. 

A  proviso  as  to  title  in  the  notice  to  treat  will  not  enable  the  company 
to  revoke  the  reference  to  arbitration ;  the  effect  is  to  reserve  the  point  for 
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Sact.  29*  future  d«cifti<m.    R4  ArhUrcUion  hitween  ChUworth  Gunpowder  Compemif 

and  the  ManchesUr  Ship  Canal  Company,  8  Times  L.  R  79. 

The  comi)en8ation  must  be  an  amount  in  money  and  nothing  else,  and 
there  is  no  power  to  grant  or  award  any  other  relief.  Thus,  an  arbitrator 
cannot  direct  or  award  that  approaches  and  ways  be  constructed  to  land 
not  taken,  in  lieu  of  communications  formerly  existing  on  the  land 
taken.  In  re  Ware,  9  Ex.  395.  Nor  can  he  a^rportion  rent  where 
part  only  of  leasehold  premises  is  taken ;  a  method  being  provided 
for  that  purpose  in  section  119.    S.  C. 

The  verdict  of  a  jury  which  awarded  an  additional  sum  in  leepect  of 
the  expense  that  would  be  incurred  by  the  landowner  in  building  a 
bridge  between  the  severed  portions  of  the  land  was  held  to  be  in  excess 
of  their  jurisdiction.  Req.  v.  South  WaUt  Railway  Company^  13  Q.  £w 
9d8.    See  '^  Jurisdiction  of  jury  "  in  note  to  section  50,  poiU 

^^For  three  Monthl,"  ftc.~By  section  31  of  this  Act  (see  pott)  tlie 
arbitrators,  where  two  have  been  appointed  and  agree  to  act,  are  allowed 
21  days  after  the  last  shall  have  been  appointed  in  which  to  make  their 
award  ;  but  they  may  enlarge  that  time,  and  according  to  this  section. 
it  would  appear  that  they  can  enlarge  it  to  three  months.  As  to 
the  manner  of  enlargement,  see  section  31.  If  they  do  not  make 
their  award  witliin  the  extended  time,  section  31  further  providee  that 
the  matter  shall  be  referred  to  an  umpire  to  be  previously  appointed 
tmder  section  27.  The  umpire  has  a  further  period  of  tliree  months 
from  the  date  of  the  reference  to  him  within  wnich  to  make  his  awaid. 
Skerratt  v.  North  Staffordshire  Railway  Company,  17  L.  J.  Ch.  161. 
Where  the  arbitrators  have  failed  to  appoint  an  imipire,  the  same  rule 
holds  good.  He  has  three  months  from  the  date  when  the  duty 
devolves  upon  him.  Bradshaufs  Arbitration,  17  L.  J.  Q.  B.  362  ; 
Holdeworth  v.  IViUon,  4  B.  &  S.  17.  And  if  the  date  of  his  appoint- 
ment is  after  the  time  when  the  arbitrators  should  have  made  their 
award,  the  three  months  is  counted  from  the  date  of  his  appointment 
and  not  from  the  limit  of  the  time  within  which  the  arbitrators  should 
have  made  their  award.  Re  Arbitration  between  PuUen  and  the  Cor- 
poration of  Liverpool,  51  L.  J.  Q.  B.  285. 

Where  two  arbitrators  are  appointed  and  one  refuses  or  neglecta  to 
act  for  seven  days,  the  other  may  proce^  ex  parte  under  section  60. 
That  sole  arbitrator  would  no  doubt  have  three  months  in  which  to  deliver 
his  award,  but  there  is  no  provision  as  to  whether  it  is  to  be  calculated 
from  the  date  of  his  appointment  or  from  the  date  of  the  appointment 
of  the  arbitrator  who  refuses  to  act,  or,  thirdly,  from  the  end  of  the 
seven  days.  This  last  method  would  appear  to  carry  out  the  principle 
laid  down  in  the  case  of  an  umpire,  namely,  that  he  has  three  months 
from  the  date  when  the  duty  devolves  upon  him. 

If  the  award  ia  made  after  three  mouths  has  elapsed  it  is  invalid,  if 
the  time  has  not  been  otherwise  enlarged.  Evane  v.  LancaMre  and 
Yorkshire  Railway  Company,  1  £.  &  B.  754. 

Znlamment  of  Time  for  Making  Award.— The  time  for  making 
an  awaixT may  be  enlarged  either— 

I.  By  consent  of  (he  Parties, — The  provision  in  thiB  section  is  a  power 
given  for  the  advantage  of  the  parties  enabling  either  party  to  obtain  a 
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seUkment  of  the  comx>eii8atdoii  by  a  jury  in  caae  of  improper  delay  in  Bod  28« 
tbe  arbitTation.      Tliis  advantage  they  may    renounce,  as  it  waa  not       — 
inteuied  to  prevent  an  extension  of  the  time  if  both  parties  consider 
it  d«sitable.      GcUedanian  Railway  Company  v.  Lockhart,  3  Macq.  Cas. 
H.L(Sc)  808  ;  Re  PcUmer  and  Metropolitan  Raihcay  Company,  10  W.  R. 
711  "Written  consent  for  enlarging  the  time  woula  not  appear  to  be 
secenuy  if  the  conduct  of  the  parties  is  such  as  to  estop  them  from 
setting  up  the  -want   of  jurisdiction  of  the  arbitrator.    Tyerman  v. 
&9^  6  £.  &  B.  719  ;  Bennett  v.  TFatMi,  29  L.  J.  Ex.  367  ;  and  see 
Dandof  T.  London^   Chatham,  and  Dover  Railway  Company,   L.  R  2 
H.L43. 

IL  By  order  of  a  Court  or  a  Judge, — Section  9  of  the  Arbitration 
Act,  I8&  (see  posC^  enables  a  court  or  a  jud^  from  time  to  time  to 
ext^id  the  time  for  making  an  award.  This  section  re-enacts  a 
proviaon  of  the  Common  Law  Procedure  Act,  1854,  to  similar  effect. 
Under  that  Act  it  was  held  that  the  provisions  therein  contained  for 
enlargiog  the  time  for  making  an  awara  applied  to  references  under  the 
Ludi  Clauaes  Acts,  hut  that  after  unreasonable  delay  the  Court  will  not 
ezerdae  this  jurisdiction  so  as  to  deprive  the  landowner  of  a  trial  by 
juTT  if  he  then  prefers  it.  In  re  Dare  Valley  Railway  Company,  4  Ch. 
554.  The  Court  may  enlarge  the  time  after  the  award  has  been  made  and 
so  make  it  valid.  Lord  v.  Lee,  L.  R.  3  Q.  B.  404 ;  i2e  Deni  and  Strong, 
L.  R.  9  Q.  B.  117  ;  and  see  note  to  section  9  of  the  Arbitration  Act, 


**  By  the  verdict  of  a  Jury."— If  for  any  reason  the  arbitration  pro- 
ft»»*^^^F«  prove  a  failure,  the  procedure  is  to  have  a  jury  summoned  to 
assess  tne  compensation.  If  the  promoters  neglect  or  refuse  to  do  so, 
tlie  Court  will  grant  a  mandamus  to  compel  them.  South  Yorkshire  Rail- 
«oy  Con^any^  Ex  parte  Senior,  18  L.  J.  Q.  B.  333  ;  lAnd  v.  Isle  of  Wight 
Ferry  Gonqwny,  7  L.  T.  416. 

For  procedure  as  to  mandamus,  see  section  21  note,  "Compelling 
promoters  to  proceed,"  and  Appendix. 

24.  It  shall  be  lawful  for  any  justice,  upon  the  appUca-  Method  of 
tion  of   either  party  with  respect  to  any  question  of  disputed  J*^^^^®*^"^ 
compensation  by  this  or  the  special  Act,  or  any  Act  incor-  wttling 
porated  therewith,  authorised  to  be  settled  by  two  justices,  to  to  w)mpen. 
summon  the  other  party  to  appear  before  two  justices,  at  a  ^^^  ^ 
time  and  place  to  be  named  in  the  summons,  and  upon  the 
appearance  of  such  parties,  or,  in  the  absence  of  any  of  them, 
upon  proof  of  clue  service  of  the  summons,  it  shall  be  lawful 
for  such  justices  to  hear  and  determine  such  question,  and  for 
that  purpose  to  examine  such  parties  or  any  of  them,  and 
their  wiinesaee,  upon  oath,  and  the  costs  of  every  such  inquiry 
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SactJM.  Bhall  be  in  the  discretion  of  such  justices,  and  ihey  shall 
settle  the  amonnt  thereof. 

"  Anthorised  to  be  settled  by  two  Justices."— QuestioM  of  ^ 
puted  compensation  are  authorised  to  be  settled  by  two  justices  under 
sections  22  and  121  of  this  Act,  see  section  21,  p.  52. 

They  are  also  authorised  to  settle  questions  as  to  apportionment  of 
rent  under  sections  98,  116,  and  119. 

•*  To  hear  and  determine  snch  question."—"  Such  ciuestion"  mems 
the  amount  of  disputed  compensation,  and  the  question  of  title  to 
receive  the  compensation  is  left  for  the  decision  of  other  tribuMlSi 
jBm.  y.  Edwards,  13  Q.  B.  D.  586. 

The  determination  of  the  compensation  is  not  an  order,  and  the  pro- 
visions of  Jervis's  Act,  11  &  12  Vict  c.  43.  as  to  orders  have  no  appli- 
cation. The  justices,  therefore,  have  jurisdiction  to  hear  and  detenmM 
the  question  of  disputed  compensation,  althpugh  the  application  oc 
made  more  than  six  months  after  the  land  has  been  taken  or  injunoW 
affected,  and  they  are  not  bound  by  section  11  of  Jervis's  Act»  vm«i 
limits  the  time  for  niAking  a  complaint  to  six  months  from  the  time  ^"^ 
the  matter  of  such  complaint  arose.  S.  C,  which  over-rula  *« 
EdmufuUoTi^  17  Q.  B.  67,  and  approves  Rea.  v.  Hannay,  44  L.  J.  M.  0.27. 

From  the  above  decision,  it  follows  that  the  determination  of  tfic 
amount  not  being  an  order,  cannot  be  enforced  by  distress  or  ^*2®^]J2l 
as  provided  in  the  Summary  Jurisdiction  Acts.  S.  C,  pp.  59*»  ^^ 
596.  , 

The  determination  not  being  an  order,  the  justices  are  not  ''^'^^^ 
put  their  decision  in  writing,  but  may  deliver  it  verbally.  Beg.  v.  -wjf« 
C(mbe,  32  L.  J.  M.  C.  67.  , 

Justices  sitting  to  hear  and  determine  under  this  section  !^'"*y'*J| 
a  court  of  summary  jurisdiction  under  section  13,  sub-section  li» 
the  Interpretation  Act,  1889,  which  repeals  and  re-enacts  s^^^^lf; 
and  7  respectively  of  the  Summary  Juiisdiction  Acts,  1879  ana  iw** 
Cf.,  Reg,  V.  Justices  of  Olamorgan^ire  [1892],  1  Q.  B.  621.  ^, 

The  provisions  of  the  Summary  Jurisdiction  Acts,  1848, 1879,  looj 
and  1884,  so  far  as  they  are  applicable,  will  therefore  apply  *<>  P'^ 
ceedings  under  this  Act.    There  appears  to  be  some  doubt,  nowever, 
to  the  extent  of  their  applicability.    As  the  above  section  of  ^|^.^-^ 
pretation  Act  merely  inakes  the  justices  a  court  of  summary  juriw^pw^ 
It  would  apnear  that  only  such  provisions  of  the  Summaiy  '^'^P   ^^^y 
Acts  as  deal  with  courts  of  summary  jurisdiction  g«^®"^^y/"5J^igS 
application  to  nroceedings  under  this  Act.    Thus  section  14  of  the  iwo 
Act,  which  deals  with  the  conduct  of  the  hearins,  would  not  *PP^ 
apply,  inasmuch  as  that  section  is  concerned  witn  the  hearing  oi  <»^ 
plaints  and  informations.    Similarly  section  7  of  the  sameAct^  J^ 
provides  for  the  summoning  of  witnesses  who  are  likely  to  give  ^^1?^^ 
"  in  behalf  of  the  prosecutor,  complainant,  or  defendant    ^^?  ^ 
appear  to  be  applicable  on  the  same  grounds,  and  the  method  .^vPi 
ceaure  for  summoning  witnesses  woula  appear  to  be  that  provide  j 
section  143  of  the  Lands  Clauses  Act,  1845,  post.  ,  .^ 

The  principal  sections  of  the  Summary  Jurisdiction  -^^^  ^{iia 
appear  to  be  applicable  are  sections  20,  33,  and  41  of  the  Act  of  }^J 
(42  &  43  Vict.  c.  49),  and  secUon  4  of  the  Summary  Junsdictton 
(Process)  Act,  1881  (44  &  45  Vict.  c.  24). 
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Section  20  of  42  &  43  Vict  c.  49,  provides  that  a  case  arudnff  under  Bect  24. 
Qiat  or  any  other  Act  *'  shall  not  be  heard,  tried,  determined,  or  adjudged       — 
\>y  a  court  of  summaTy  jurisdiction,  except  when  sitting  in  open  court," 
vA  '*'  open  conrt  means  a  petty  seBsional  cuurt-house  or  an  occasional 
onit-lioiise,''  which  terms  are  also  defined  in  the  same  section. 

Section  33  of  the  same  Act  provides  that  "  any  person  aggrieved  who 
dfiBies  to  qnestioii  a  conviction,  order,  or  determination  or  other  pro- 
ending  of  a  court,  of  summary  jurisdiction  on  the  ground  that  it  is 
enoDeous  in  point  of  law,  or  is  in  excess  of  jurisdiction  may  apply  to 
the  Couxt  to  state  a  special  case,"  and  further,  '*  if  the  Court  decUne  to 
state  the  case  may  apply  to  the  High  Court  of  Justice  for  an  order 
leqniring  a  case  to  be  stated."  The  application  is  to  be  made  and  the 
e^e  stated  according  to  the  rules  under  that  Act ;  the  Rules  of  the 
Supreme  Court  and  subject  thereto,  the  provisions  of  20  &  21  Vict 
c  43,  90  far  as  applicable,  shall  apply  thereto  See  BexUy  Heath  Bail- 
wn  CmKpany  v.  NoHh  [1894],  2  Q.  B.  579,  where  a  case  was  stated 
imder  tlus  aection  ;  and  see  also  Beg.  v.  J  J.  of  GlamorganMhire  [1892^ 
1 Q.  B.  621. 

Section  41  of  the  same  Act  allows  the  service  of  any  summons, 
pfoeeaa,  or  document  to  be  proved  by  a  solemn  declaration  taken  before 
a  justice  of  the  peace,  commissioner  for  oaths,  clerk  of  the  peace,  or 
legistiar  of  a  county  court 

Seetkm  4  of  the  Act  of  1881,  provides  for  the  service  of  any  process 
of  an  English  court  of  summary  jurisdiction  in  Scotland. 

"And  the  Costs/' — Under  a  local  Act  which  empowered  justices  to 
give  full  compensation,  it  was  held,  although  nothing  was  said  as  to 
costs,  that  iult  compensation  necessanly  included  the  costs  of  applying 
to  JTttticeB.    Mayor  of  Huddenfield  v.  Shaw,  54  J.  P.  724. 

"Thej  shall  settle  the  amoant."— In  seUling  the  amount  regard 
must  be  bad  not  only  to  the  nature  of  the  land  taken  but  to  the  damage 


L  by  severance  and  other  injurious  affection  to  the  land  held  there- 
with. Section  63.  For  the  principles  in  assessing  the  value  of  land, 
see  notes  thereto.  For  the  principles  in  assessing  the  compensation 
for  in/oziously  affecting  land  not  held  with  land  taken,  see  notes  to 
ssetitm  68. 

25.  When  any  question  of  disputed  compensation  by  this  Appoint- 
or the  special  Act,  or  any  Act  incorporated  therewith,  autho-  wWtrator 
rised  or  required  to  be  settled   by  arbitration,   shall  have  ^^®"**1''""" 
arisen,  then,  unless  both  parties  shall  concur  in  the  appoint-  to  be 
meat  of  a  single  arbitrator,  each  party,  on  the  request  of  the  ^|^  ^j 
other  party,  shall  nominate  and  appoint  an  arbitrator,  toa^rbitra- 
whom  such  dispnte  shall  be  referred  ;  and  every  appointment  **^^ 
of  an  arbitrator  shall  be  made  on  the  part  of  the  promoters  of 
the  undertaking  under  the  hands  of  the  said  promoters  or 
any  two  of  them,  or  of  their  secretary  or  clerk,  and  on  the 
pit  of  any  other  party  nnder  th^  hand  of  snch  party,  or  if 
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Beet  25.  gnch  party  be  a  corporation  aggregate  under  the  common 
seal  of  such  corporation  ;  and  such  appointment  shall  be 
delivered  to  the  arbitrator,  and  shall  be  deemed  a  submission 
to  arbitration  on  the  part  of  the  party  bj  whom  the  same 
shall  be  made  ;  and  after  any  such  appointment  shall  have 
been  made  neither  party  shall  have  power  to  revoke  the  same 
without  the  consent  of  the  other,  nor  shaU  the  death  of  either 
party  operate  as  a  revocation  ;  and  if  for  the  space  of  four- 
teen days  after  any  such  dispute  shall  have  arisen,  and  after 
a  request  in  writing,  in  which  shall  be  stated  the  matter  so 
required  to  be  referred  to  arbitration,  shall  have  been  served 
by  the  one  party  on  the  other  party  to  appoint  an  arbitrator, 
such  last-mentioned  party  fail  to  appoint  such  arbitrator,  then 
upon  such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbitrator,  may  appoint  such  arbitrator 
to  act  on  behalf  of  both  parties,  and  such  arbitrator  may 
proceed  to  hear  and  determine  the  matters  which  shall  be  in 
dispute,  and  in  such  case  the  award  or  determination  of  snch 
single  arbitrator  shall  be  final. 

Sections  26 — 37  deal  with  the  procedure  for  settling  compensation 
by  arbitration,  with  which  must  also  be  read  the  Arbitration  Act,  1889, 
pott, 

^^Aathorised  or  required  to  be  settled  by  Arbitration.'-^ 

the  claim  for  the  value  of  the  lands  taken  and  the  damaffe  for  injuriously 
affecting  lands  held  therewith,  either  alone  or  together  exceed  M, 
section  23  provides  that  it  shall  be  settled  by  arbitration  if  tiie  party 
claiming  compensation  so  desire  it,  with  the  exception  in  the  case  of 
interests  less  than  that  of  a  yearly  tenant     See  section  121. 

Arbitrations  are  also  authorised  under  section  64  where  the  owner  has 
l)een  absent  from  the  United  Kingdom,  and  the  value  has  been  assessed 
by  a  surveyor  in  accordance  with  section  58.  The  absent  owner  may 
have  the  amount  submitted  to  arbitration. 

Section  130  also  authorises  arbitration  to  settle  the  differences  as  to 

Srice,  when  any  person  is  entitled  to  pre-emption  in  respect  of  8ll^)e^ 
uous  lands  and  desires  to  purchase  them.    See  section  21,  note,  "SluJl 
be  settled  in  manner  hereinafter  provided." 

Arbitration  by  Agreement, — It  is  open  to  the  parties  to  agree  to  any 
question  of  compensation  being  referred  to  arbitration  under  this 
section,  although,  for  example,  the  interest  of  the  claimant  be  not 
greater  than  that  of  a  tenant  from  year  to  year.  In  such  cases  there  ia  no 
necessity  for  a  perfect  compliance  with  all  the  statutory  forms.  The 
notices  required  by  the  Act  are  only  necessary  when  no  option  is  exe> 
cised,  and  it  is  doubtful  what  the  claimant  may  require.    So  alio  tlie 
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moiiitment  of  the  arbitrator  on  the  part  of  the  comjmny  if  signed  by  Sact  25. 
thiur  secretary  is  valid.   CoUUu  v.  SauUi  St43^ordthin  Bailway  Company^       — 
a  L.  J.  Ex-  247. 

Similarly,  where  the  parties  agree  that  they  shall  refer  the  amount 
o!  oompensation  to  a  person  as  sole  arbitrator,  which  person  is  to  be 
nnmiiifttfd  by  two  others,  it  was  held  that  this  was  not  a  reference 
noder  this  statute,  but  a  general  reference  under  its  provisions,  and  that 
the  plaintiff  was  entitled  to  his  costs,  although  nothing  was  said  as 
to  them  in  the  submission.  Martin  v.  LeieetUr  WaUrworlu  Company^ 
3  n.  &  N.  463. 

A  Bobmiasion  may  by  consent  be  made  to  embrace  incidents  and 
import  powers  not  included  in  a  reference  proceeding  simply  on  the 
statntonr  clauses.  It  may  be  based  on  the  statute  and  on  the  common 
Ibw,  and  derive  efficacy  from  both,  and  it  would  appear  that  if  it  is 
intoided  to  be  conducted  under  the  sanction  of  the  Act,  the  statutable 
incideota,  so  far  as  applicable,  will  apply.  Thus,  the  death  of  the  luid- 
owner  will  not  revoke  the  submission  to  arbitration.  Caledonian  Bail- 
myOampany  v.  Loekhart,  3  Macq.  H.  L.  (Sc.)  808. 

The  provisions  of  the  Arbitration  Act,  1889,  will  be  applicable  in 
sQch  eases  in  so  far  as  they  are  not  inconsistent  with  the  agreement. 
Seet3oa24. 

*^SkMH  concur  in  the  appointment  of  a  single  Arbitrator."— 
It  has  been  stated  that  this  section  appears  to  enact  that  an  endeavour 
^ould  first  be  made  by  the  parties  to  concur  in  choosing  a  single 
arbitrator,  and  that  in  the  event  of  this  failing  a  request  shouldoe 
made  by  the  one  to  the  other  that  the  latter  should  nominate  an 
arbitrator.  Collins  v.  South  Staffordshire  Railway  Company^  29  L.  J.  Ex. 
447. 

Where  two  arbitrators  and  an  umpire  have  been  appointed,  the  case 
is  pTooerly  brought  within  section  25,  and  the  award  will  not  be  set 
as^e  oecauae  no  attempt  has  been  made  to  appoint  a  single  arbitrator. 
Eatjit  V.  Charing  Cross  Bailway  Company^  36  L.  J.  C.  P.  297. 

^laeh  party  .  .  .  shall  nominate  and  appoint  an  Arbitrator." 

— ^A  nomination  is  not  effective  until  notice  has  oeen  given  to  the  other 
partv.     Tew  v.  Harris^  11  Q.  B.  7. 

rte  nomination  or  appointment  must  be  delivered  to  the  arbitrator, 
and  Dotiee  thereof  must  be  given  to  the  other  party.  It  is  not  enough 
that  there  should  be  a  notice  of  intention  to  appoint,  as  the  person 
Ktadng  such  to  be  his  intention  would  not  be  bound  thereby.  Bradley  v. 
L&mdcn  and  North^Westem  BaUway  Company^  5  Ex.  769. 

Ohjectians  to  Arbitrator  nominated.— K^iqht  Brucb,  V.C,  stated  that 
the  sorreyor  of  a  railway  company  who  had,  in  that  character,  treated 
with  a  landowner  and  offered  a  price  for  land  ret^uired  by  the  company, 
on^t  not  to  have  been  selected  as  arbitrator  in  respect  of  the  land. 
The  landowner  in  this  case  protested,  but  subsequently  appointed  an 
arbitrator  to  act  on  his  behalf,  and  the  arbitration  was  proceeded  with. 
li  waa  held  that  the  landowner  by  so  proceeding  could  not  object  later. 
It  would  appear  that  he  oujg[ht  to  have  retired  from  the  arbitration  if  he 
ouaai  to  nuike  his  objection  effectuaL  Elliot  v.  South  Devon  Bailway 
Qm^m^  2  De  O.  &  S.  17. 

In.  tlui  same  case  objection  was  taken  to  the  umpire  on  the  ground 
that  ha  waa  the  snrv^or  of  the  Great  Western  Railway  Company  and 
a  ahaiebolder  therein,  the  South  D«von  line  being  an  extension  ot  that  line 
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Sect.  25.  And  to  be  worked  with  it,  and  the  Great  Western  Railway  were  share- 
—       holders  to  a  large  amount  in  the  South  Devon  Railway  Company.    The 
Courts  however,  refused  to  set  aside  the  award  on  this  ground,  but  the 
Vice-Chancellor  said  that  it  was  saved  very  narrowly.    S.  C,  p.  29. 

Where  a  valuer  has  been  called  in  by  a  railway  company  in  other 
cases  to  value  land  on  their  behalf  and  to  ^ve  evidence  in  these  other 
cases,  this,  it  would  appear,  is  a  good  objection  to  his  bein^  appointed 
umpire ;  but  it  is  an  objection  that  may  be  waived,  and  if  tne  land- 
owner, after  it  comes  to  ms  knowledge  before  the  award  has  been  made, 
allows  matters  to  proceed  and  does  not  take  the  objection  till  some  time 
after  the  award  is  made,  he  must  be  taken  to  have  waived  the  objection 
and  the  Court  will  refuse  to  set  aside  the  award.  Clout  v.  The  Metro- 
politan and  District  Railway  Company^  46  L.  T.  141. 

Restraining  Arbitration. — ^The  Court  has  jurisdiction  to  restrain  a 
party  from  proceeding  to  arbitration,  and  will  do  so  if  it  is  satisfied  that 
injury  will  result  to  the  party  complaining  if  the  arbitration  is  allowed 
to  proceed,  but  it  will  not  exercise  its  jurisdiction  when  it  sees  the 
result  will  be  merely  futile.  Farrer  v.  Cooper^  44  Ch.  D.  323 ;  see  Wood  v. 
LiUieSy  61  L.  J.  Ch.  185. 

But  it  has  no  jurisdiction  to  restrain  a  party  from  proceeding  with  an 
arbitration  in  a  matter  beyond  the  agreement  to  refer,  although  such 
arbitration  may  be  futile  and  vexatious,  on  the  ground  that  no  Court 
can  issue  an  injimction  in  a  case  where,  if  the  thing  went  on,  there 
would  be  no  legal  injury.  North  London  Railway  Company  v.  Great 
Northern  Railway  Company y  11  Q.  B.  D.  30. 

On  the  same  grounds,  if  a  person  falsely  assume  the  authority  of 
another  and  serve  a  notice  on  a  railway  company  on  behalf  of  himself 
and  that  other,  the  Court  has  no  jurisdiction  to  interfere  to  restrain  him 
from  proceeding  to  arbitration  under  the  notice.  London  and  BladswaU 
Railway  Company  v.  Cross^  31  Ch.  D.  354. 

The  Court  has  jurisdiction  to  restrain  an  arbitration  if  an  arbitrator 
is  guilty  of  corruption  (Malmesbury  Railway  Company  v.  Buddy  2  Ch.  D. 
113} ;  or  if  he  is  unfit  or  incompetent  to  act  by  reason  of  personal  mis- 
conduct {Beddow  v.  BeddoWy  9  Ch.  D.  89).  See  ArbitraUon  Act,  1889, 
8.  11  and  note,  post. 

The  company,  by  appointinjg;  an  arbitrator  under  protest  under  this 
section,  does  not  thereby  admit  that  the  claimant  is  entitled  to  compen- 
sation, and  that  being  so  the  Court  will  not  grant  an  injunction  to 
restrain  the  proceeding  to  arbitration.  Sutton  Harbour  Improvement 
Company  v.  HitchenSy  I  De  Q.  M.  &  Q,  161. 

"A  BubmlBBion  to  Arbitration,"— After  some  conflict  of  decision, 
it  was  clearly  settled  that  the  appointment  of  an  arbitrator  imder  this 
section  was  a  submission  to  arbitration  on  the  part  of  the  party  TnAVing 
the  same,  and  the  arbitration  being  therefore  an  arbitration  by  consent, 
it  came  within  the  provisions  of  the  Common  Law  Procedure  Act,  1854, 
as  to  arbitrations  by  consent  Therefore,  under  that  Act  the  arbitrator 
had  power  to  state  a  case  for  the  opinion  of  the  Court  {Rhodes  v.  Air^LaU 
Drainage  CommissionerSy  1  C.  P.  D.  402 ;  Bidder  v.  North  Staffordshire 
RaUvjay  Company y  4  Q.  B.  D.  412) ;  or  to  extend  the  time  for  making 
the  award  (Re  Dare  Valley  Railway  Company y  4  Ch.  654) ;  ana 
the  submission  might  be  made  a  rule  of  court  (^x  parte  Harper^  18  £q. 
^39 ;  and  see  In  re  Harpery  20  Eq.  39). 
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TliiR,  however,  does  not  apply  to  an  arbitration  under  the   Public  Sect  25, 
^«alth  Act,  1875.    Bexleu  Local  Board  v.  iVett  Kent  Sewerage  Board,  9       — 
^RI).218;  InnMadengie,  17  Q.  B.  D.  114,  and  see  that  Act,  pott. 

SectioM  3—17  of  the  Common  Law  Procedure  Act,  1854,  whicli  dealt 
Jij  arbitrations,  have,  however,  been  repealed  by  section  26  of  the 
^ra^ation  Act,  1889,  and  section  24  of  this  later  Act  makes  that  Act 
yply  to  all  arbitrations  except  in  so  far  as  it  is  inconsiBtent  "with  the 
Ad  r^dating  the  arbitration.  The  Act  of  1889  practically  re-enacts 
Me  ptoviaons  of  the  Common  Law  Procedure  Act,  l&i,  so  that,  assuming 
M«antt deciaons  to  apply,  the  time  for  making  the  award  may  be  ex- 
^5*^  ^y  a  court  or  a  judge  under  section  9,  and  a  special  case  may  be 
«t«l  BBder  section  19,  or  the  award  may  be  stated  in  the  form  of  a 
q«alcaae  under  section  7  (5).  See  the  Arbitration  Act,  1889,  post,  and 
«»  cm  in  the  notes  thereto. 

The  mhamm  has  now  the  effect  of  a  rule  of  Court.    Section  1. 

Be?OCati(Jil.--Section  1  of  the  Arbitration  Act,  1889,  provides  that 
"™?«on8  doll  be  irrevocable,  except  by  leave  of  a  court  or  a  judce  ; 
■«tt wald appear  that  the  court  or  a  judge  has  power  under  this 
*awn.«  the  Lands  Clauses  Act  and  the  Arbitration  Act,  to  revoke 
»  sibttisao^  hrelMd  Gerard  and  London  md  N&rth  Western  Railway 
^^  [18951 1Q.B.  459. 

^™*^M  nnder  agreements  by  which  the  arbitration  is  to  be 
™"  wt  pursuant  to  the  Lands  (jlauaes  Acts  would  come  under  this 
™f  The  Comt  has  jurisdiction  to  revoke  a  submission  if  the 
"ratiatwisgoing  wrong  in  a  point  of  law,  and  will  exercise  it  unless 
M  P*rti«s  agree  to  the  arbitrator  raising  the  questions  in  a  special 
^  ^o^Wett  India  Dock  Company  v.  Kirk  and  Randall,  12  A.  C. 
^;  i^matk  PermneTU  Building  Society  v.  Knight  [1892J  A.  C. 

hia  smwi^^*^  revoked  a  submission  where  the  arbitrator  after 
Ug^J^^t  has  entep^  into  litigation  with  one  of  the  parties. 
704,     ^  ^^  "''^  Company  and  DcnUton  and  Company,  61  L  J .  Q.  B. 

contain^  ^^'^^^  revoke  a  submission  where  the  notice  to  treat 
arbSito  *  *^^^^tion  as  to  the  interest  of  the  parties,  and  the 
each  finJv^^  proceeding  to  deal  with  the  question  as  if  there  was  no 
"^  ^oawication.  Re  Chilworth  Gunpiywder  Company,  7  T.  L.  R.  79. 


u 


Pirni^^^^^  such  arbitrator  to  act  on  behalf  of  both 

*«niffll  —M  appointment  by  the  claimant  of  an  arbitrator  to  act  for 
««  pirties  is  not  valid  unless  he  has  pre^'iously  appointed  an  arbitrator 
^  hi*  behalf  and  notified  the  same  to  the  company. 
.^  '=^*nnant  requested  a  company  to  appoint  an  arbitrator  on  their 
"^»3lf,  bating  that  it  was  his  intention  to  appoint  a  certain  person  as 
ajUtiator,  and  that  if  for  the  space  of  fourteen  days  after  that  notice 
«te  Qxnpany  failed  to  appoint  an  arbitrator  on  their  behalf  he  would 
W*fit  that  person  to  act  for  both.  The  company  having  refused  to 
Kf€f  the  matter  to  arbitration,  the  claimant  after  the  fourteen  days 
|^»  them  with  a  notice  stating  that  he  had  appointed  that  person  as 
™.ari«tnitor,  and  that  he  then  appointed  him  to  act  for  both.  The 
^trator  made  an  aw^ard,  but  the  Court  refused  on  motion  either  to 
^oree  it  or  to  set  it  aside  on  the  ground  that  the  arbitrator  had  not 
neen  Talidly  appointed.  Bradley  v.  London  and  North- Western  Railway 
t<W5«my,  5  Ex,  769. 


^  I 
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Beet.  26. 

Vacancy 
of  arbi- 
trator to 
be  sup- 
plied. 


Appoint- 
ment of 
nmpire. 


26«  If;  before  the  matters  so  referred(a)  shall  be  deter- 
mined, any  arbitrator  appointed  by  either  party  die,  or 
become  incapable,(6)  the  party  by  whom  such  arbitrator  was 
appointed  may  nominate  and  appoint  in  writing  some  other 
person  to  act  in  his  place,  and  if,  for  the  space  of  seven  days 
after  notice  in  writing  from  the  other  party  for  that  purpose, 
he  fail  to  do  so,  the  remaining  or  other  arbitrator  may  pro- 
ceed ex  parte ;  and  every  arbitrator  so  to  be  substituted  as 
aforesaid  shall  have  the  same  powers  and  authorities  as  were 
vested  in  the  former  arbitrator  at  the  time  of  such  his  death 
or  disability  as  aforesaid, 

(a)  Section  25. 

(&)  If  he  refuse  or  nefi;lect,  see  section  29. 

See  also  section  6  of  tne  Arbitration  Act,  1889,  |)0«f. 

"Shall  have  the  same  Powers." —The  arbitrators  under  section  31 
have  21  days  from  the  dav  on  which  the  last  shall  have  been  appointed 
within  which  to  make  their  award.  Thev  may,  however,  extend  the 
time  to  three  months  under  section  23.  which  period  is  probably  to  be 
calculated  in  a  case  imder  this  section  from  the  date  of  the  appointment 
of  the  new  arbitrator  (see  note  to  section  23). 

27.  Where  more  than  one  arbitrator  shall  have  been 
appointed(a)  such  arbitrators  shall,  before  they  enter  upon  the 
matters  referred  to  them,  nominate  and  appoint,  by  writing 
under  their  hands,  an  umpire  to  decide  on  any  such  noatters 
on  which  they  shall  diflfer,  or  which  shall  be  referred  to  him 
under  the  provisions  of  this  or  the  special  Act,  and  if  such 
umpire  shall  die,  or  become  incapable  to  act,  they  shall 
forthwith  after  such  death  or  incapacity  appoint  another 
umpire  in  his  place,  and  the  decision  of  every  such  nmpire 
on  the  matters  so  referred  to  him  shall  be  final. 

(a)  As  to  appointment,  see  section  25. 

^*  Before  they  enter  anon  the  Matters  referred."--Al  though  under 
section  31  the  award  of  tne  arbitrators  if  the  time  is  not  enlarged  must 
be  given  within  21  days,  this  incapacity  to  make  an  award  has  no  effect 
upon  the  power  given  to  the  arbitrators  under  this  section,  nor  to  the 
Board  of  Trade  under  section  28  to  appoint  an  umpire,  nor  to  appoint 
a  new  umpire  in  case  of  the  death  or  failure  of  the  firat.  Thev  may 
appoint  hun  within  three  months  ;  the  time  limited  by  section  23. 
Bradihau^s  Arbitrationy  12  Q.  B.  562, 575  ;  HoUUworth  v.  IVUson,  32  L.  J. 
Q.  B.  289. 
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If  arbitrators  hare  been  appointed  under  section  25,  and  one  BesLST. 
arbitrator  refuses  or  neglects  after  seven  days  to  concur  in  the  appoint-  — 
inent  of  an  umpire,  tne  other  arbitrator  nas  power  under  section  80 
of  this  Act  to  proceed,  ex  parte^  to  make  an  award  and  ike  previous 
appointment  of  an  umpire  is  not  in  such  a  case,  a  condition  precedent 
to  the  €x  parte  proceedings.  She^ierd  v.  Corporation  ofNoruoiehy  90  Ch.  D. 
553. 

See  section  S8  as  to  applying  to  the  Board  of  Trade  in  cases  when 
the  arbitiators  refuse  or  neglect  to  appoint  an  umpire, 

^Haminate  and  appoint  an  TJmpire.'*— The  appointment  must 
be  a  matter  of  cboice  and  not  of  chimce.  It  must  not  be  made  W 
drtwinglota.    In  rs  CaueU,  9  B.  4  0.  624 ;  Pucoi  v,  Paeod^  W.  N. 


If,  however,  tbey  each  choose  an  umpire  whom  the  other  considers  a 
proper  peison,  and  draw  lots  as  to  which  of  the  two  is  to  be  chosen  this 
will  be  valid.    NeaU  v.  Ledger^  16  East  61 ;  In  re  Hooper^  L.  B.  2  Q«  B.  367. 

As  to  who  may  be  appointed,  see  section  86,  note,  **  Objection  to 
artotralOT  nominated." 

''On  which  they  shall  dUfer.";-It  is  a  general  rule  that  where 
aibitntors  agree  on  some  points,  but  differ  as  to  others,  that  when  the  case 
i»  referriBd  to  the  umpire,  ne  must  award  on  all,  as  if  the  arbitrators  had 
diaagreed  on  £J1,  ana  an  award  in  which  both  arbitrators  and  umpire 
mined,  in  which  it  was  stated  that  the  arbitrators  decided  certain pomts. 
but  did  not  agree  on  one,  which  was  referred  to  the  umpire  who  oeddea 
it,  was  held  to  be  bad.  ToUit  v.  Saunders,  9  Price  612,  following  principle 
in  BolL  Ab.  Arb.  fP.)  7,  262. 

But  this  rale  does  not  apply  if  the  contrary  is  expressed  in  the 
submiason.     S.  C,  p.  619. 

When  the  arbitrators  differ,  they  usually  give  notice  thereof  to  the 
arbitrator  in  writing.  See  the  proviso,  Schea.  I.  (d)  of  the  Arbitration 
Act,  1889,  and  section  2. 

*^0t  which  shall  be  referred  to  him."— By  section  81  it  is  provided 
that  if  the  arbitrators,  if  two  are  appointed  and  act,  do  not  give 
their  award  within  21  days,  or  within  tne  extended  time  (if  any)  the 
matters  referred  to  them  shall  be  determined  by  the  umpire. 

When  an  umpire  had  sat  for  one  day  with  the  two  arbitrators,  and  on 
the  seeottd  day,  one  of  the  arbitrators  did  not  attend,  and  no  notice  was 
given  that  the  other  one  would  proceed  ex  parte  under  section  30,  but 
the  one  arbiteator  and  the  umpire  sat  together  and  examined  a  witness. 
the  psrtj  who  had  appointed  the  absent  arbitrator  having  protested  ana 
widfediawn  without  calling  his  witnesses,  and  nothing  more  being  done 
n&tO  after  the  time  had  expired,  within  which  the  arbitrators  should 
award,  when  the  umpire  without  giving  notice,  or  hearing  the  witnesses 
of  the  absent  l>artv,  gave  his  awara,  it  was  held  that  the  award  was  bad 
and  it  was  set  aside.  Hawley  and  the  North  Siaffordakvre  Railway  Com' 
piiii«,2T)e-G.  &S.33. 

l%e  non-attendance  of  the  arbitrator  did  not  in  the  absence  of 
oollixion  or  fraud  estop  the  person  who  had  appointed  him,  and  he  was 
not  bound  by  what  pa^ed  at  the  meeting  in  the  absence  of  the  arbitrator. 
&  C.  2  0e-  6.  &  S.,  p.  45. 
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Beet.  27.     ^'If  gach  Umpire  shall  die,**  Ac.-— There  is  no  pro\i8ion  as  to  vkt 

is  to  happen  in  the  event  of  the  umpire  refusing  or  neglecting  to  act, 
in  which  case  probably  section  6  of  the  Arbitration  Act,  1889,  would 
apply,  see  post. 

Bowjdof  28.  If  in  either  of  the  cases(a)  aforesaid  the  said 
powered  to  arbitrators  shall  refuse,  or  shall,  for  seven  days  after  request 
umpire  on  ^^  ^^^^^r  party  to  such  arbitration,  neglect  to  appoint  an 
neglect  of  umpire,  the  Board  of  Trade,  in  any  case  in  which  a  railway 
tnton^'in  <^^P<^^y  'AaZ/  l^e  one  party  to  the  arbitration,  and  t\co  justices 


of       in  any  other  casej  shall,  on  the  application  of  either  prty  to 

companies,  such  arbitration,  appoint  an  umpire,  and  the  decision  of  such 

umpire  on  the  matters  on  which  the  arbitrators  shall  differ, 

or  which  shall  be  referred  to  him  under  this  or  the  special 

Act,  shall  be  final. 


(a)  These  are  the  cases  mentioned  in  section  27. 

The  words  in  italics  have  been  repealed  by  the  Lands  Clauses 
(Umpire)  Act,  1883  (46  Vict.  c.  15),  post 

This  section  is  not  applicable  where  one  of  the  two  arbitrators  refuses 
to  apnoint  an  umpire  or  otherwise  neglects  to  act.  The  one  arbitrator 
can  tiien  proceed  ez  parte  under  section  30,  in  which  case  an  umpire  is 
unnecessary.    Shepherd  v.  Corporation  ofXoricich,  30  Ch.  D.  553. 

The  Board  of  Trade  shall  Appoint.— Tlie  Board  of  Trade  may 
appoint  an  umpire,  although  the  time  for  making  the  award  by  the 
arbitrators  has  elapsed  ;  and  the  same  rule  applies  either  to  the  first 
appointment,  or  in  case  of  death  to  the  apj)ointment  of  a  new  umpire- 
Be  Bradshaw's  Arbitration^  12  Q.  B.  562,  576. 

Tlie  Board  of  Trade  Arbitration  Act,  1874,  s.  6,  which  allows  the 
Boaixl  of  Trade  to  apjwint  the  Railway  Commissioners  to  be  iimpiff> 
does  not  apply  to  this  section,  as  the  apiwintments  under  the  Lands 
Clauses  Acts  are  siwcially  exempted. 

It  may  be  noteci  that  by  9  &  10  Vict  c  105,  ss.  2  and  9,  the  powers 
of  the  Bioard  of  Trade  in  resj)ect  of  railways  were  transferred  to  the 
Railway  Commissioners.  That  Act  was,  however,  repealed  by  14  &  15 
Vict.  c.  64,  and  the  powers  re-transferred  to  the  Board  of  Trade.  By 
section  3  of  that  Act  it  is  provided  that  where  the  Board  of  Trade  are 
authorised  by  any  Act  relating  to  railways  to  make  any  appointment, 
they  may  signify  such  appointment  "by  a  written  or  pnnteSi  document 
siffned  bv  one  of  the  joint  secretaries,  or  by  some  assistant  secretary  or 
ottier  officer  appointed  by  them  to  sign  documents  relating  to  railways. 
Such  document  is  to  be  received  in  evidence  without  proof  of  signature 
or  authority. 

In  case  of  gQ.  Ifj  when  a  single  arbitrator  shall  have  been  appointed, 
si^le*'  s^^^  arbitrator  shall  die  or  become  incapable  to  act  before  he 
arbitrator  glj^H  have  made  his  award,  the  matters  referred  to  him  shall 
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Ic  deiermined  by  arbitration  under  the  provisions  of  this  or  Secft  29. 
the  special  Act  in  the  same  manner  as  if  snch  arbitrator  had  the  matter 
not  been  appointed.  ^  ^" 

The  procedure  will,  in  the  event  of  the  death  or  incapability  of  the 
azUtiatory  be  according  to  section  25. 

The  etatnte  contemplates  three  cases  where  a  single  arbitrator  is  to 
award :  (1)  where  a  single  one  is  originally  appointed  under  section 
25 ;  (2)  where  a  vacancy  is  left  unsupplied  unaer  section  26 ;  and  (3) 
whsK  one  of  the  two  refuses  or  neglects  to  act  under  section  30. 
BtvMaufs  Arhitratiatij  17  L.  J.  Q.  K  362,  366.  This  section  seems  to 
icfer  aolj  to  the  case  where  a  single  arbitrator  has  been  apuointed  ;  it 
is  apparoitly  doubtful  whether  it  would  apply  to  the  secona  and  third 
of  Ubese  CBSES.  Possibly  section  5  of  the  Arbitration  Act,  1889,  might 
in  soieh  a  case  be  applicable. 

30.  If»  where  more  than  one  arbitrator  shall  have  been  If  either 
appomted,(a)  either   of  the  arbitrators  refuse   or  for  seven  refnse  to 
days  neglect  to  act,  the  other  arbitrator  may  proceed  ex  parte^  ^^l^ 
and  the  decision  of  such  other  arbitrator  shall  be  as  effectual  proceed  e» 
as  if  be  had  been  the  single  arbitrator  appointed  by  both^ 
parties. 

(a)  Section  25. 

^Betase/' — If  one  of  the  arbitrators  absents  himself  this  is  not  a 
refuel  within  this  section,  nor,  apparently,  is  it  a  refusal  if  he  expresses 
awia&that  they  should  proceed  without  him.  Hawley  v.  North  Stafford- 
Air%  Radway  Company^  2  De  Q.  &  S.  33. 

The  refusal  to  act  may  take  place  immediately  the  arbitrators  are 
apfKHncal  and  no  other  step  taken  ;  they  need  not  have  entered  upon 
toe  matiers  referred  to  them  ;  it  may  tase  place  either  before  or  after 
aa  umpire  is  appointed.  If  one  arbitrator  refuse  before  the  umpire  is 
appodnt^  the  other  may  proceed  ex  parity  and  as  no  umpire  would  be 
required  to  settle  differences  between  them  no  steps  need  be  taken  to 
have  one  appointed.    Shepherd  v.  Corporaiimi  of  Norwich^  30  Ch.  D. 

In  a  caae  where  a  private  Act  provided  that  if  the  arbitrator  should 
''n^eet  or  refuse  to  act"  another  might  be  appointed,  it  was  held  that 
tie  word  "neglect"  imported  no  deg:ree  of  blame,  but  that  merely 
aikwing  the  time  to  elapse  was  sufficient.  Willoughby  v.  WUXoughhy^ 
9Q.B.923. 

31.  If)  where  more  than  one  arbitrator  shall  have  been  If  arbitra- 
a|^inted^(a)  and  where  neither  of  them  shall  refuse  or  neglect  ^e*^rir 
to  act  as  aforesaid,  (6)  such  arbitrators  shall  fail  to  make  their  ^7*^ 
award  -within  twenty-one  days  after  the  day  on  which  the  twenty- 
last  of  sncli  arbitrators  shall  have  been  appointed,  or  within  ^•^^r 
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BecfcSh  snoh  extended  time  (if  any)  as  shall  have  been  appointed  for 
to  go  to     that  purpose  by  both  such  arbitrators  under  their  hands,  the 

matters  referred  to  them  shall  be  determined  by  the  umpire 

to  be  appointed  as  aforesaid,  (c) 

That  is,  under  section  25. 

That  i«,  proTided  for  in  section  30. 

Aa  to  appointment  of  umpire,  see  sections  27  and  SS. 

^*  Buoh  extended  time." — The  arbitrators  can  extend  the  time  for 
three  months,  under  section  83,  or  longer  if  the  parties  consent^  and 
the  umpire  has  a  period  of  three  months  from  the  date  whoi  the 
duty  devolves  upon  him.  See  cases  collected  in  the  note  to  section 
23,  '*  Enlargement  of  time  for  making  award,"  p.  6R. 

If  the  arbitrators  fail  to  make  their  award  within  the  timei  this 
section  does  not  render  the  submission  void,  and  the  other  powers  inci- 
dental thereto,  such  as  the  appointment  of  an  umpire,  may  be  exercised. 
Re  Bradtkauf$  Arhitration,  12  Q.  B.  662. 

If  the  arbitrators  disagree  the  matters  may  be  referred  to  the  umpire 
by  notice  in  writing  under  section  2,  Schedule  I.  {d)y  post. 

Power  of       32.  Tho  said  arbitrators  or  their  nmpire  may  call  for  the 

to  »u  fo?  production  of  any  documents  in  the  possession  or  power  of 

books,  &c.  either  party  which  they   or  he  may  think   necessary  for 

determining  the  question  in  dispute,  and  may  examine  the 

parties  or  their  witnesses  on  oath,  and  administer  the  oaths 

necessary  for  that  purposOi 

See  similar  proviso.  Arbitration  Act,  1889,  section  7  (a\  and  see 
Schedule  I.  (/)»  and  section  S« 

*'  May  call  for  the  produotion  of  any  Doomnents.'*— By  section 
6  of  the  Arbitration  Act,  1889  (see  poii\  any  party  may  sue  out  a 
writ  of  subpoena  duces  iecwny  but  no  person  shall  be  compelled  under  any 
such  writ  to  produce  any  document  which  he  could  not  be  compelled  to 
produce  on  the  trial  of  an  action.  And  see  section  18  of  that  Act  (pod), 
as  to  compelling  the  attendance  of  witnesses  anywhere  within  (he 
United  Kingdom. 

Attendance  of  fVitnesse6,--l^j  section  8  {poet)  of  the  Arbitration 
Act  any  party  to  a  submission  may  also  sue  out  a  writ  of  subpoena  ad 
ieslificanaum. 

By  section  18  of  the  same  Act  {jmt\  the  court  or  a  judge  may  order 
that  writs  of  subpoDna — ad  testificandum  or  duces  tecum — shall  issue  to 
compel  the  attendance  before  an  arbitrator  or  umpire  of  a  witness  wher- 
ever he  mav  be  within  the  United  Kingdom,  and  may  also  order  that  a 
writ  of  hciyeas  corpus  ad  testificandum  may  issue  to  bring  up  a  prisoner 
for  examination  before  any  arbitrator  or  umpire. 

Writs  of  subpoena  issue  as,  of  course,  under  section  8.  They  issue  at 
the  Writ  Department,  Central  Office.  Fot  practice,  see  notes  t6 
Arbitration  Aot|  1689|  poit,  sections  8  and  18. 
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^Ihyexuniike  the  paxties   or  their  witnesses  on  oath."—  Sect 

JtJtotoR  are  \x)U2id   vrliere    they   are    not  expreaslj  absolved  from       — 
J^^i^BOto  obeeive  in  their  proceedings  the  orainary  rules  which  are 
^^  dom  for  the  admimi&tration.  of  justice^  and  the  Court  when  called 
^pC)A  to  review  their  proceedJLxii^  ia  Doiind  to  see  that  those  rules  have 
^J&iobKTTed.    HaigK  v.  HaigK,  31  Lu  J.  Ch.  420. 

It  is  Dot  abeobitely  necoonary  to  take  the  evidence  unon  oath«  but  it 
^  tke  (xdinaiy  practice,   and  i£    taken  otherwise,  both  parties  must 
-cm  its  \)emg  taken  npon  oath.      fVdk^fidd  v.  Llanelly  Bailway  and 
DodGoiyanv^MBeav.  &4&. 

Seeds) pToviaion  (^/"^  in  the  provisions  to  be  implied  in  submissions 
luilen  a  coutrory  intention  is  expressed.  Schedule  I.  and  section  2 
of  the  A^itxation  Act,  1889,  pott.  Section  22  of  ttie  Arbitration 
Act,  1889,  provides  that  any  ^reon  giving  false  evidence  before  an 
arbitrator  or  \m\pire  ehall  be  guilty  of  perjury. 

It  appease  that  an  arbitrator  may  consult  men  of  science  in  every 

depaitineiit  where  itbecomeB  necessary  {CkUedonian  Bailway  Oampany  v. 

hadskaTt,3  liacq.  "H.  Li.  (Sc.)  808,  p.  823),  and  if  not  restricted  by  the 

tKTiDa  ol  gubmisBion  he  may  call  in  a  valuer  to  assist  him,  provided  he 

docft  vst  delegate  his  authority  to  such  valuer.  S.  C,  and  also  Andermm  v. 

fie  may  also  consult  a  lawyer,  but  it  is  very  improper  to  call  in  the 
sitoraey  of  one  of  the  parties  to  assiBt  him  in  framing  the  award, 
althoQidi  lie  may  be  the  arbitrator's  usual  attorney.  Undenoood  and 
Bed/BrdBaUmy  C<ympany,  11  C.  B.  (N.8)  448. 

Form  of  Ootfc. — See  Porm  in  Appendix.  If  the  witness  desire  it 
the  oath  may  be  administered  in  the  Scotch  form.  (Oaths  Acts,  1888, 
51  &  52  Vict-  c  46,  8.  5.)    See  Form  in  Appendix. 

AJirmoiion. — ^If   the  witness  object  to  be  sworn  and  state  as  the 

gnj^md  of  his  objection,  either  that  he  has  no  religious  belief  or  that 

takixie  an  oath  is  contrary  to  his  religious  belief,  he  shall  be  permitted 

to  make  his  solemn  affirmation  instead  of  taking  an  oath  in  all  places 

and  for  aJl  purposes  wbere  an  oath  is  or  shall  be  required  by  law.    The 

•ffffrmaatioii  is  to  be  of  the  same  effect  as  an  oath,  and  any  peson  giving 

&2ae  eridcnce  upon  affirmation  may  be  prosecuted  for  perjury.    ^])aths 

JLcU  1388,  61  &  62  Vict.  o.  46,  a  1.)    See  Form  m  Appendix. 

If  an  oath  has  been  dulv  administered  and  taken,  its  validity  is  not 
affected  by  reason  of  the  absence  of  religious  belief  in  the  party  taking 
kL.     A.9  section  Z. 

The  arbitrator  before  allowing  any  person  to  affirm  must  learn  from 
him  if  the  ground  of  his  objection  is  either  of  the  two  above  mentioned. 
If  ilia  otjemoa.  arises  from  any  other  cause  the  witness  must  be  sworn. 

T€md>ering  Evidence, — The  arbitrator  must  give  the  parties  opportunity 
of  beixag  heard  and  of  tendering  evidence,  and  if  he  do  not  oo  so  the 
award  irill  be  set  aside.  HawUy  and  North  Staffordtiwre  Bailway 
Compm^y^  2  De.  O.  &  S.  33  ;  S.  C.  affirmed  on  appeal,  5  Ry.  C.  383. 

But  irhere  an  arbitrator  has  made  an  appomtment  and  one  of  the 
parrirn,  although  under  the  mistaken  belief  that  there  will  be  notice  of 
asKyther  meeting  before  an  award  is  made,  goes  away  without  tendering 
evidence,  or  giving  notice  that  he  meant  to  offer  any  evidence,  the 
may  proceed  m  partem  and  without  further  notice  make  an 
ndo  to  set  ande  the  awaid  could  only  be  granted  on  the 
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Sect.  32.  terms  of  payinsall  the  costs  of  the  reference  and  of  the  i-ule.  Tryar  t. 
—       Shaw,  27  L.  J.  Ex.  320. 

A  rule  was  granted  on  the  same  terms  where  one  party  refused  to 
attend  on  the  ground  of  not  having  the  evidence  reaay,  but  without 
giving  any  reason  for  the  delay.  In  re  Hewett  and  Portsmouth  Water- 
works Company,  10  W.  R.  780. 

The  arbitrator  has  power  to  postpone  the  hearing  if  one  party  has 
been  taken  by  surprise  and  has  not  his  evidence  ready,  but  if  no  appli- 
cation is  made  to  him  to  do  so  the  award  will  not  afterwards  be  set 
aside  on  the  ground  of  such  surprise.  Solomon  v.  Solomon^  28  L  J.  Ex. 
129. 

Arbitrator      33.  Before  any  arbitrator  or  umpire  shall  enter  into  flie 

or  umpLre  consideration  of  any  matters  referred  to  him,  he  shall  in  the 

to  make  a  "^ 

declara-     presence  of  a  justice  make  and  subscribe  the  following  decla- 

^^^^'  ration  ;  that  is  to  say, 

"  I,  A,  J5.,  do  solemnly  and  sincerely  declare,  That  I  will 
faithfully  and  honestly,  and  to  the  best  of  my  skill 
and  ability,  hear  and  determine  the  matters  referred 
to  me  under  the  provisions  of  the  Act  [^naming  the 
special  Act'\.  -4.  B. 

*'  Made  and  subscribed  in  the  presence  of 

And  such  declaration  shall  be  annexed  to  the  award  when 
made  ;  and  if  any  arbitrator  or  umpire  having  made  such 
declaration  shall  act  contrary  thereto  he  shall  be  guilty  of  a 
misdemeanor. 

"  Before  anv  Arbitrator  or  Umpire  shall  enter,"  Ac— If  there  is 
any  delay  on  the  part  of  arbitrators  or  umpire  making  the  declaration, 
it  is  not  material  provided  that  it  is  made  before  they  enter  upon  the 
consideration  of  any  matters  referred  to  them.  Bradshav^s  ArbuMtw^ 
12  Q.  B.  662. 

As  the  arbitration  clauses  are  made  for  the  protection  of  the  parties, 
they  can  be  waived  by  the  parties  consenting  to  do  so.  Ptunuf  v. 
Metropolitan  Railway  Companyy  31  L.  J.  Q.  B.  259. 

If  a  party  wishes  to  set  aside  an  award  on  the  ground  that  no 
declaration  has  been  made,  he  must  show  very  clearly  that  he  did  not 
know  that  no  declaration  had  been  made.  Thus,  in  a  case  where  the 
submission  contained  other  matters  than  the  question  of  compensation, 
and  was,  therefore,  not  clearly  under  the  Lsmds  Clauses  Act,  and  the 
aflSdavits  did  not  clearly  show  that  the  party  applying  was  ignorant 
that  the  declaration  imder  this  section  had  not  oeen  made,  the  Court 
refused  to  grant  a  rule.  Re  Levick  v.  The  JSpsom  and  Leatherhead 
Railway  Company,  1  L,  T.  (n.b.)  60. 

**  In  the  presence  of  a  Justice,'* — The  declaration  under  this  section  maj 
be  made  before  a  justice  of  any  county,  and  need  not  be  made  before  the 
justice  of  the  peace  of  the  county  within  which  the  dispute  aroae. 
Dames  v.  Souih  Staffordshire  Railway  Company,  21  L.  J.  M.  C.  62. 
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"  Ufyier  the  provisions  of  the  AciJ* — As  to  wbat  they  must  have  regard  Sect.  34. 
to,  see  sectioii  49,  and  as  to  principles  of  compensation,  see  notes  to       — 
seetioiia  63  and  68. 

34c.  All  the  costs  of  any  such  arbitration,  and  incident  CottR  of 
thereto,  to  be  settled  by  the  arbitrators,  shall  be  borne  by  the  w?'*^^^'* 
promoters  of  the  undertaking,  nnless  the  arbitrators  shall  borne, 
award  ihe  same  or  a  less  sum  than  shall  have  been  o£Pered  by 
the  promoters  of  the  undertaking,  in  which  case  each  party 
shall  bear  his  own  costs  incident  to  the  arbitration,  and  the 
costs  of  the  arbitrators  shall  be  borne  by  the  parties  in  equal 
proporiiond. 

**  All  the  Co6t8  of  any  such  Arbitration.'*— The  words  "  such  arbi- 

tation  '  refer  to  any  arbitration  which  may  fall  within  the  description 

in  section  25.     To  use  the  words  of  that  section,  the  provisions  that 

fo^ofw  that  section  are  to  take  effect ''  when  any  question  of  disputed 

CQiBfeDation  by  this  or  the  special  Act  or  any  Act  incorporated  there- 

will^  authorised  or  required  to  be  settled  by  arbitration,  shall  have 

Anstai!*    Metropolitan  Vistrici  Railway  Company  v.  Sharve,  5  A.  G.  425. 

la  that  case  the  special  Act  incorporated  the  Lanas  Clauses  Act 

except  where  expressly  varied.    The  special  Act  contained  provisions 

»  to  how  the  arbitration  should  be  conducted,  but  none  as  to  costs. 

Hie  arbitrator  awarded  compensation,  but  said  nothing  as  to  costs.    It 

was  held  that   the  claimant  was  entitled  to  costs  as  the  special  Act 

did  not  repeal  the  provision  as  to  costs  in  the  general  statute. 

The  oQSts  of  arbitrations  under  section  68  are  also  governed  by  this 
section.  S.  C.,  and  see  Richardson  v.  SotUh  Eastern  RaUwjty  Company^ 
20  L.  J.  C.  P.  236. 

The  same  principle  was  applied  where  an  agreement  was  made  to 
take  lands  before  the  special  Act  was  obtained,  the  parties  during  the 
arbitration  having  treated  it  as  an  arbitration  under  the  Lands  Clauses 
Acta.     Coiling  v.  Great  Northern  Railway  Company^  21  L.  T.  (m.b.)  17. 

In  a  case  where  the  parties  referred  a  claim  for  compensation  to 
arbitration  under  agreement  and  not  under  this  Act,  and  neither  the 
amid  nor  the  deed  of  reference  made  any  provision  as  to  costs,  it  was 
l^e&d  that  the  claimant  was  not  entitled  to  receive  costs.  Exparte  Reynal, 
5  R.  C.  60. 

Where  the  submission  is  silent  as  to  costs  under  an  agreement  outside 
the  Lands  Clauses  Acts,  the  costs  would  now  be  in  the  discretion  of  the 
arbitcaior.    Arbitration  Act,  1889,  s.  2,  Sched.  I  (t). 

As  to  costs  in  arbitrations  imder  the  Public  Health  Act,  see  post. 

*^And  Incident  thereto" — ^These  do  not  include  the  costs  of  prelimi- 
nary negotiations,  and  landowners  should  expressly  provide  for  these 
ooBt&    See  also  section  52,  and  notes. 

As  to  oofits  of  arbitration  where  party  has  been  out  of  the  kingdom, 
see  section  67. 

This  would  include  the  costs  of  the  award.  Cf.,  In  re  Walker  and 
Stm.  amd  Brown,  9  Q-  B.  D.  434.  See  section  35,  note  **  The  arbitrator 
shall  deliver." 

The  costs  of  stating  a  special  case  and  of  the  appeal  are  also  included 
as  being  incident  to  the  arbitration  and  the  Court  has  no  jurisdiction 
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8«ct.  34.  over  them.    In  re  HoUiday  and  Mayor  of  WakefiM,  20  Q.  B.  D.  699, 
—       720 ;   (1891)  A.  C.  81,  p.  106 ;  and  eee  In  f«  Knight  and  Tabernacle 
Permanetit  Building  Society  [18921  2  Q.  B.  613.    As  to  costs  occasioxied 
by  death  of  umpire,  see  Beg,  y.  Manley  Smithy  10  R.  611. 

"  To  be  settled  by  the  Arbitratorfl."— This  section  must  be  read 
together  with  the  Lands  Clauses  Consolidation  Act^  1869  {po^), 
section  1  of  which  provides  that  "  the  costs  of  and  incidental  to  the 
arbitration  and  award  shall,  if  either  party  bo  requires,  be  taxed  and 
settle  as  between  the  parties  by  any  one  of  the  taxing  masters  of  the 
Buperior  courts  of  law. 

In  the  case  of  an  inquiry  before  a  jury  a  provision  of  a  BimilAr  kind 
is  provided  by  section  52  of  the  Lands  Qauses  Consolidation  Act^  1845. 

Arbitrations  imder  agreements  including  matters  not  comprised  in 
the  Lands  Clauses  Acts  are  outside  section  1  of  the  Lands  Clauses  Con- 
solidation Act,  1869.  DouJtan  v.  Metropolitan  District  Board  of  IVorit^ 
L.  R.  5  Q.  B.  333. 

Agreements  may  be  made  excluding  the  Lands  Clauses  Consolidation 
Act,  1869,  in  which  case  the  costs  may  be  taxed  under  the  Attorneys  and 
Solicitors  Acts.     WombtoeU  v.  Corporation  of  Bamsleyy  36  L.  T.  (n.b.)  706. 

In  such  cases,  Schedule  I.  (t)  ot  the  Arbitration  Act,  1889,  poet,  wonld 
probably  apply  unless  inconsistent  with  the  agreement  See  section  8 
of  that  Act.    The  arbitrator  would  then  have  power  to  settle  the  costs. 

See  the  cases  as  to  taxation  collected  under  section  1  of  the  lAndfi 
Clauses  Consolidation  Act,  1869. 

Prior  to  the  Lands  Clauses  Consolidation  Act,  1869,  questions  arose 
as  to  whether  the  arbitrators  or  umpire  should  settle  the  costs  in  their 
award  or  in  a  subsequent  instrument.  In  London  and  North-H^mt^m 
Railway  Company  v.  Qwick,  5  R.  C.  620,  it  was  held  that  the  umpire 
ought  to  ascertain  whether  the  claimant's  right  to  costs  arises,  and, 
if  so,  include  them  in  his  award,  and  that  he  had  no  power  to  grant 
a  subsequent  certificate  for  them.  This  was,  however,  overruled  in 
Gould  V.  Staffordshire  Potteries  Waterworks  Company^  6  Ex.  Rep.  214^ 
where  it  was  laid  down  that  the  amount  of  compensation  should  be 
awarded  in  the  first  instance,  and  that  after  it  had  been  decided  the 
question  of  costs  would  subsequently  arise  and  the  assessment  be  made 
by  a  8ub6e<[uent  document.  The  same  case  also  decided  that  the  ivord% 
"  the  arbitrators  "  included  "  the  umpire,"  and  that  in  the  event  of  his 
making  the  award,  he  would  be  the  proper  person  to  assess  the  costs, 
and  further  that  the  adjudication  of  tne  costs  need  not  be  made  \rithin 
three  months  from  the  date  of  the  reference. 

It  may  be  noticed  that  in  arbitrations  where  Schedule  I.  (t)  of  the 
Arbitration  Act,  1889,  would  apply,  that  the  amount  of  costs  to  be 
paid  must  be  stated  in  the  award  itself  or  otherwise  the  costs  are  liable 
to  taxation  in  the  usual  course.  In  re  PrMle  and  Bobinson  [18921  8 
Q.  B.  602. 

The  arbitrator  in  such  a  case  is  liable  to  have  his  own  costs  taxed 
(S.  C),  but  if  he  settle  the  amount  of  his  costs  in  the  award  they  cannot 
be  taxed.  In  re  Stq>hen8  and  Liverpool  and  Globe  Insurance  Companv.  36 
SoL  J.  464. 

^^The  same  or  a  less  sum  than  shall  have  been  offered.** — ^There 

is  no  provision  in  the  Act  requiring  the  promoters  to  offer  any  sum, 
but  if  they  do  not  ofifer  any  sum,  then  under  this  section  they  must  pay 
the  costs.    Martin  v  Leicester  Watenoorks  Company,  3  H.  &  N.  463.    ' 
Where  the  landowner  claimed  in  respect  of  two  distinct  matters, 
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^dy,  for  the  kid  taken  and  for  mjurioufily  affecting  other  land,  and  Sect  34. 
^ jmpiw  avardedintlie  case  of  thel^d  taken  moreOiMi  the  company  — 
Ir^^'^^.^^  ^^  "^tter,  and  in  the  other  caae  awarded  nothing, 
Vte  company  having  offered  nothing,  and  the  landowner  having  suffered 
Mdjmage,  it  was  held  that  he  was  only  entitled  to  such  costs  of  the 
Mt^OT  as  were  incident  to  that  part  of  hia  claim  in  respect  of  which 
^1^  "i**;*^a«l«i-  iTv.  ^imwi,  17  Q.  B.  m 
J^^^'^.-^^'^''  compensation,  the  offer  should  not  be  a  lump 
^^^^^"^  "^^  «»*«■  Th«  offer  must  simply  be  of  a  sui 
lui.^r^'°'*?i^  °^^<^  ^  V^^  ^^  unconditional:  Thus,  in  a 
^ui^'^^rff"  >  injuriously  affecting  land,  where  the  offer 
^  ^nW^  "ff^^^^  for  all  iniiiy  and  f?r  all  cJjets  and  charges, 
XVP^Tlt  ^5  *°^«^t  of  the  mjury  to  be  75/.,  the  offer  was  held 
UM^MH^n  ^^*  entitled  to  his  costs  under  section  51. 
^  T  M^a^l  ^"^  ^f  ^^^^  ^  ^'  1  Q'  B.  337  5  cf.,  however, 
^irl/3  V^^  ^  L.  J.  Ex.  447,  where  such  ail  offer  was 
^^«Md^  the  cUunant  disaUowed  his  costs ,  the  point  does  not 
*PB?f'°^7,f'*«,Ve  been  taken. 

t»r«^rI[!nSVf  ,  ^^'  injuriously  affecting  has  been  divided  into 
X%f^l%L ''  l«»  «f  business  and  structural  damage,  and  the 
^^J"a2^^^  been  60/.  for  loss  of  business,  and  100/.  for 
f^^J^^J^  the  verdict  of  a  jury  was  100/.  for  loss  of 
«^^Si?™t  ^^^'^^^t^i^  damages,  the  Court  held  that  the  total 
^J^n^^f.  ^^^y  and  that  the  jury  ought  only  to  have 
^  l.S^.'^^^^t  t^e  <^i°^t  ^"  not  eutiUed  to  his  costs 

t^S^pSiTthe  S^^^^^^  ^^-^  ^-  compensation  has 

^wK^it^^^L^^^on  ^»  w^e«  one  head  of  claim  was  good  and 
t^Si^an^-  ^*^  ^^^  **^®  claimant  was  not  entitled  to  recover 
^i«^irl.Ui??,^^«  arbitration  in  connection  with  that  head  of 
qUD8?S  ^^"^  ^'  Mdwpaliian  Board  of  Work»y  4 


^uF^^^  ^  0/«-.— There  is  ho  time  fixed  by  the  statute  as  to 
^i^S^3^  offer  is  to  be  made,  but  the  question  was  discussed 
oft  m  T^  V.  Ohwester  and  Berkeley  (XtruU  Comnanyy  L.  R.  7 
*^^t)il  !  •  ^^  ^^*^  t^®  ^^^  offer  was  made  by  the  promoters 
^^tfl^rn*^^^  '®^^®*^  that  the  matter  should  be  referred  to 
*^™^  jnder  aection  23,  and  at  the  time  when  the  promoters  in 
m^^-^??^  completed  the  appointment  of  their  arbitrator  by 
g^aoQce  of  hia  appointment  to  the  claimant.  The  Court  held  that 
to  ^^  "^®  ^  ^^™®»  *n^  ^^®  grounds  of  their  decision  appear 
^jQ^rJ^^J^niade  before  the  claimant  could  have  incurrea  any 
S»  «1  ^^®  ^^^*  "  ^^^  ^^^  ^^n  offered  ^  mean  offered  at  or 
*^«te  commencement  of  the  arbitration,  and  that  the  arbitration 


^^"^^at  the  very  time  that  notice  is  given  of  the  appointment 

^l^caieof  YiAm  v.  Mayor  of  BlacTdywm,  29  L.  J.  Ex.  447,  which 
^jT*™®  section  68,  the  claimant,  at  the  end  of  the  21  days  therein 
«tti^t«*  PW>moter8  to  agree  to  pay  the  amount  claimed,  appointed 
an  dS*^*!^^8?^^®  notice  thereof  to  the  promoters,  who  then  made 
cLum*  f  L  J  ^"^^  ^^  ^®^^  ^  ^^®  ^^  ^^  ^^^  for  although  the 
"*™«*  had  iacnrred  costs,  yet  he  had  not  followed  the  steps  laid 
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Sect  84.  down  in  eection  25,  and  it  did  not  appear  that  be  had  delivered  the 
—       appointment  to  the  arbitrator. 

The  principles  laid  down  in  Fitzharding^s  Case  were  followed  in 
Gray  v.  The  North  Eastern  Railway  Company,  1  Q.  B.  D.  696.  The  offer 
there  was  made  after  the  arbitrators  and  umpire  had  been  appointed. 
This  was  held  to  be  too  late,  the  time  mentioned  in  Fitzhardxwfe's  Cote 
being  regarded  as  the  limit,  and  it  was  laid  down  that  it  did  not  matter 
after  the  arbitration  had  once  begun  whether  costs  have  or  have  not 
been  incurred,  and  whether  they  are  large  or  small. 

The  above  cited  cases  have  also  decid^  clearly  that  if  the  company 
have  made  an  offer  they  may  withdraw  it  and  make  another,  up  to  the 
time  when  the  arbitration  begins. 

Recovery  of  the  Costs. — The  costs  may  be  recovered  by  action,  when 
the  claimant  is  entitled  to  them,  and  the  action  can  be  maintained 
although  the  amount  has  not  been  previously  settled  or  ascertained  by 
taxation.  Metropolitan  District  Railvxiy  Company  v.  Sharps,  5  A.  C. 
425,  approving  Moldsioorth  v.  Wilsoiiy  4  B.  &  S.  1,  see  also  Martin  v. 
Leicester  JVatenvorks,  L.  J.  27  Ex.  432 ;  Collins  v.  South  StaffordAirt 
RaUvxiy  Company,  7  Ex.  5. 

In  the  case  where  the  costs  have  not  been  taxed,  it  was  held  that  an 
action  would  lie  on  the  ground  that  the  right  to  recover  them  is  given 
by  the  statute,  and  that  settlement  or  taxation  is  merely  a  mode  of 
determining  in  a  quasi-judicial  manner  by  a  ministerial  officer  of  the 
Court  disputed  questions  of  amount  when  they  arise.    The  judge  in 

S'ving  judgment  may,  therefore,  make  an  order  for  the  taxation. 
Metropolitan  District  Railway  Company  v.  Sharpe,  supra. 

In  a  case  where  land  is  taken  tne  claimant  is  entitled  to  biing  an 
action  for  his  costs  within  a  reasonable  time,  and  it  is  no  defence  to  such 
an  action  that  he  may  not  be  able  to  make  out  a  good  title  to  the  land. 
It  is  not  a  condition  precedent  that  he  should  have  executed  the  con- 
veyance. A  bond  fide  claimant  is  by  this  section  entitled  to  the  costs 
of  the  arbitration,  and  when  he  gets  them  he  is  entitled  to  keep  them, 
whether  his  title  to  the  land  turn  out  good  or  bad.  Capell  v.  GrvU 
Western  Railway  Company,  11  Q.  B.  D.  346. 

In  cases  imder  section  68,  where  the  claimant  takes  the  iniative,  it 
may  be  that  if  he  fails  to  establish  his  title  to  the  lands,  that  he  should 
not  have  the  costs  of  the  inquiry  as  to  the  compensation.  Todd  v. 
Metropolitan  District  Railway  Company,  24  L.  T.  435,  and  see  this  case 
discussed  in  Capell  v.  Greai  IVestem  Railway  Company,  sufra. 

The  costs  cannot  be  enforced  b^  means  of  a  proceedmg  to  have  it 
declared  that  the  landowner  has  a  lien.  The  vendor  has  no  lien  for  the 
costs.  Ferrers  v.  Staffordshire  and  Uttoxeter  Railway  Company,  13 
Eci.524. 

They  may,  perhaps,  also  be  enforced  by  mandamiLs,  and  rules  nisi  have 
been  granted  to  enforce  them  ;  but  the  rule  will  not  be  made  abeolnte 
if  there  is  any  reasonable  doubt  or  question,  the  Courts  having  can- 
sidered  that  it  is  more  suitable  that  the  matters  should  be  discuBsed  in 
an  action.  In  re  London  and  North  Western  Railway  Company  aikd 
Quick,  5  R.  C.  520,  referred  to  in  Gould  v.  Staffordshire  Waterwortt 
Company,  5  Ex.  214,  p.  221  ;  Mackenzis  v.  Sligo  and  Shannon  liaHtoaM 
Company,  9  C.  B.  250  ;  iJ.  v.  Biram,  17  L.  J.  Q.  B.  304..  ' 

As  to  procedure  on  mandamus,  see  section  21,  note,  <'  Compelling 
promoters  to  proceed." 
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In  taw  under  section  68,  if  the  claim  is  bad,  the  claimant  will  not  Sect  34. 

iL2^  •    to  any  costs  although  no  offer  has  been  made.      Tod  v.       — 

M^bv^fi,  District  Railway  (^pany,  24  L.  T.  435,  and  Sh4irpe  v. 

**«fl^»  Ditirict  RaUway  Company,  4  Q.  B.  D.  645,  652,  656;  not 

■PPwd  as  to  this  point,  see  5  A.  C.  425. 

*«  wste  of  an  inquiry  before  a  jury  can  be  recovered  by  distress 
^^^J^deT  section  53,  "but  that  section  does  not  appear  to  apply  to 
^*  ^sMtt  tlds  section,  and  there  is  no  similar  proviso  applicable 


85.  The  arbitrators  shall  deliver  their  award  in  writing  to  A^^  ^ 
pnwioters  of  the  nndertaking,  and  the  said  promoters  lirered  to 
«•»"  retain  the  same,  and  shall  forthwith,  on  demand,  at  their  ^^^^f 
©m  expense^  fnrDish  a  copy  thereof  to  the  other  party  to  the  the  nnder- 
vfstntm,  mi  shall  at  all  times,  on  demand,  produce  the      "'* 
imaiiari,  and  allow  the  same  to  be  inspected  or  examined 
*T  soch  party  or  any  person  appointed  by  him   for  that 
|orpo8e. 

«  to  tbe  fonn  of  the  award,  see  section  37  and  notes,  fo$ty  p.  80. 
J    A«  to  what  the  arbitrators  are  to  take  into  account  in  assessing  the 
I  laapeiBitioii,  see  section  63,  and  as  to  the  principles  of  compensation 
*injiirioasly  affecting,  see  notes  to  section  68. 

^  ArMtrators  shall  deliver."— The  arbitrators  or  umpire  are 
•  J"^  to  deliver  the  award  until  their  charges  (if  reasonable)  shall 
■P*  wen  paid  to  thenL    They  have  a  lien  at  common  law  for  reasonable 


"-wh  the  statute  does  not  take  away.    Rtg.  v.  Souih  Devon 
*^J^^By,  15  Q.  B.  1043. 

»_,T?  *"*ti8tors'  charees  are,  however,  liable  to  taxation.     In  re 
'^^^^Bobinm,  [1892],  2  Q.  B.  602. 

'•tie  Promoters." — If  the  promoters  refuse  or  neglect  to  take  up 

itwud,  a  nandamui  will  issue  to  compel  them  to  do  so  and  to  deliver 

^R' to  the  claimant^  and  they  will  be  bound  also  in  doing  so  to  pay 

^^itator'g  and  umpire's  reasonable  costs.    Reg.  v.  iSmth  Devon 

^NGwRpaay,  15  Q.  B.  1043. 

I*W  It  would  appear  that  a  mandamus  will  also  issue  even  where  the 

"^  reftise  to  appoint  an  arbitrator,  and  the  claimant  under  sec- 

Jpoints  his  arbitrator  to  act  for  both.    Reg.  y.  IFest  Midland 

k  T^  -»_^-«™?»ny,  10  W.  R.  582. 

Lt*  we  return  to  the  mandamus  the  promoters  may,  however,  raise 
JJjKtion  as  to  the  claimant's  right  to  compensation,  such,  for 
Tf» that  the  claimant  had  already  accepted  a  sum  in  full  satisfaction 
»««iiM(%  V.  West  Midland  Railway  Company,  11  W.  Rep.  857), 
■^theclainiant's  interest  had  not  been  injuriously  aflfected,  and  that, 
"^  be  liad  no  claim  to  compensation  {R,  v.  Camihrian  RaUway 
9;  L-  R.  4  Q.  B.  320),  or  that  the  proceedings  ought  not  to  have 
^&en  under  the  Lands  Clauses  Acts.    Reg.  v.  Londan  and  North 
^'^BaUmy  Company  [1894],  2  Q.  B,  512, 
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Sect.  35.  An  order  to  compel  the  promoters  to  take  up  the  award  n&j 
—  apparently  be  made  in  any  division  of  the  Higli  Court  Such  an  order 
was  made  by  Jbsssl,  M.R.,  in  the  case  of  In  re  Harper  and  Great  Eattem 
Bailipay  Company ^  20  Eg.  39,  40.  It  had  been  previously  decided  (in 
1853)  that  the  Court  of  Chancery  had  no  jurisdiction  to  order  promoters 
to  take  up  awards  under  this  section,  Sutton  Harbour  Company  v. 
Hitckensy  16  Beav.  381. 

The  proper  remedy,  however,  is  by  motion  in  the  Queen's  Bench 

Division  for  a  prerogative  writ  of  mandamus,  and  it  will  issue  even 

although  the  only  question  between  the  parties  is  as  to  costs.    iZegf.  r. 

London  and  North  Western  BaxLway  Company  [1894],  2  Q.  B.  612, 519. 

As  to  practice  and  cases  on  mxivdamue,  see  section  21,  avJte,  p.  63. 


Submis- 
sion may 
be  made 
a  role 
of  court. 


36.  The  submission  to  any  snch  arbitration  may  be  made 
a  rule  of  any  of  the  superior  courts,  on  the  application  of 
either  of  the  parties. 

"A  rule  of  any  of  the  Superior  Courts."— Section  i  of  the  Arbitn- 
tion  Act,  1889  {po8t\  enacts  that  a  submission,  unless  a  contiait 
intention  is  expressed  therein,  shall  have  the  same  effect  in  all  respects 
as  if  it  had  been  made  an  order  of  court.  Section  24  of  that  Act  make 
it  applicable  to  every  arbitration  under  any  Act,  except  in  so  far  as  it  is 
inconsistent  with  the  Act  regulating  the  arbitration.  It  would  appear, 
therefore,  that  application  is  no  longer  necessary  as  the  submisBioii  will 
have  the  effect  of  an  order  of  court. 

For  the  previous  practice  as  to  making  a  submission  a  rule  of  court, 
see  "  Russell  on  Arbitration,"  7th  ed.,  pp.  584,  et  seq. 

Enforcing:  the  Award. 

I.  Under  the  Arbitration  Act. — Section  12  of  the  Arbitration  Act,  1889, 
provides  that  an  award  on  a  submission  may  by  leave  of  a  court  or  a 
judge  be  enforced  in  the  same  manner  as  a  judgment  or  order  to  the 
same  effect  See  the  note  thereto,  post,  for  the  procedure  and  cases  under 
this  section. 

As  the  arbitrators  have  no  power  to  settle  any  question  as  to  tic 
claimant's  right  to  compensation,  but  merely  the  amount  (see  cases  to 
section  23,  ante,  p.  57),  it  would  appear  to  be  doubtful  to  what  extent 
this  section  will  be  applicable  for  the  purposes  of  enforcing  avards 
under  the  Lands  Clauses  Acts,  especially  in  cases  where  the  daimanfs 
right  to  compensation  is  in  dispute. 

Section  7  enables  the  arbitrator  to  state  his  award  in  the  form  of  a 
special  case,  so  that  doubtful  questions  of  law  may  be  decided  in  that 
manner. 

II.  By  Action. — This  was  the  most  usual  method  of  enforcing  awards 
prior  to  the  Arbitration  Act,  1889,  and  that  Act  does  not  appear  to  have 
taken  away  this  remedy.  For  a  recent  case  where  an  action  was 
brought,  see  Thompson  v.  Tottenham  a/nd  Forest  Gate  RailiPay  Comfanifi 
67  L.  T.  416. 

The  promoters  can  enforce  the  award  by  depositing;  the  amount 
assessed  in  the  bank  and  executing  a  deed  poll  under  sections  76  and  77 
(post),  whei*eupon  the  land  vests  in  them.  But  if  for  any  reason 
tney  cannot  proceed  in  this  way,  the  promoters  may  bring  an  action  f« 
specific  performance.    Regents  Canal  Company  v.  Jrare,  26  L.J.  Ch.6^ 
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w»i^v     ^  ^^  promoters  may  claim  specific  performance,  they  Sect  36. 
7?     7^^ctly  complied  with  the  provisions  of  the  statute.    Bridgend       — 
«'*5«*  W^fliff  (W»y  V.  Dunravm,  31  CL  D.  219. 

&  Tk^^       bring  an  action  for  specific  performance  as  soon 
^*~^^^^of  vendor  and  purchaser  is  completed  by  the  price  being 

*=^^^  aardingy.  Metropolitan  RaUway  Company,  7  Ck  154. 

^^  «^  as  to  8p«;ific  performance  collected  in  note  to  section  6, 

mranLS^*'?*^  also  bring  an  action  for  the  amount  of  compensation 

™m«ttheactioufor  such  compensation  cannot  be  maintamed  until 

w^S^n^  the  land  has  been  executed.    Eaet  London  Unum  v. 

Zr?iAT^^^V  Ompanyy  L.  R.  4  Ex.  309,  following  the  general 

"^.f^'^J  >  Laird  V,  Price,  7  M.  &  W.  474  ;  and  see  HowM  v. 

^T^^^tBaUroay  Oompany,  19  Ch.  D.  508. 

tJieB^r*i"^ attempt  was  made  to  compel  the  company  to  complete 

Knt>     V  ®  landowner  applying  to  have  the  company  wound 

^'lA^h     u  ^  that  untU  the  title  was  investigated  no  debt  was 

«^ilrll  •  ^^itute  the  landowner  a  creditor  under  sectioa  89 

^  VflffljOliesAcl,  1862.    /n  re  M%lf<frd  Xhch  Company,  23  Ch,  D. 

^iWBr,  the  company  agree  to  nay  the  amount  within  three  days 

"  toetwaid,  and  that  thereupon  the  landowner  shall  execute  a  convey- 

3nee,tiee  are  not  dependent  conditions,  and  the  company  must  pay  the 

aoney  although  the  conveyance  has  not  been  tendered.    ZAndiay  v. 

J^^iTiBctlMdmandPortmmUh  RaUway  Crnnpany,  1  L.  M.  &  P.  529. 

^^^  ^^  interest  can  be  recovered,  see  mpm,  section  6,  note 
•'Intetert.'' 

In  Ui8  drfence  to  such  an  action  it  is,  of  course,  open  to  the  promoters 

?  ^f*i"7l^^<>Ji  M  to  the  claimant's  right  to  compensation  or  title 

touw^  See fieoMi V.  Victoria Statim Batlway  Company, 32  L.  J. Ex. 

ol  ^S!^'  ^^'^  RaUvfay  Company,  L.  E.  1  C.  P.  241,  for  forms 

3i#;_^,.f*?^  an  action  on  an  award  under  special  provisions,  see 

^^fr^  Board  of  Works  v.  Balishury,  26  L.  T.  390. 

^^g^     ^^  Buci  questions  on  mandamus,  see  note  to  section  36, 

~JtJ«%  tie  Amount  found  Dlie. — On  the  same  principle  that 
»^«»  cannot  be  brought  for  the  amount  until  the  conveyance  has 
^^iittecnted,  it  has  aJsooeen  held  that  the  amount  cannot  be  attached 
^i??i  ^^^^  ^  *  "debt  due  or  accruing"  under  Order  45,  r.  8, 
o^ij  •  ^  ^^  Supreme  Court^  until  such  conveyance  has  been 
^?j^  as  it  18  merely  a  conditional  debt.  Nor  can  it  be  attached  by 
^JJ*^  order  served  after  the  execution  of  the  conveyance  when  the 
y^i^/as  been  paid  into  court  in  pursuance  of  a  judgment  of  the 
^^man  action  for  specific  performance  by  the  landowner  as  the 
y^  is  not  then  a  debt  "  in  the  hands  "  of  the  camishee.  Hovfell  v. 
^(^iian  Digtnct  RaUioay  C<mpany,  19  Ch.  D.  608.  A  fortiori,  a 
J|!7^  to  treat  would  not  constitute  such  a  debt  as  could  be  attached. 

^  coBto  might  probably  be  attached  before  the  execution  of  the 
2J]JJ»»ce  as  they  are  due  independently  of  the  execution.  Qipell  v. 
™  latent  Railway  Company,  9  Q.  B.  D.  345,  and  see  section  34, 
^"Becovery  of  the  Costs." 
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Sect  36.     Bettiiiff  Aside  an  Award. — See  note  to  section  37  and  section  il 
of  the  Arbitration  Act,  1889,  post, 

lUtnittittg  Attard, — Section  10  of  tbe  Arbitration  Act,  1889,  gives  the 
Court  power  to  remit  an  award  to  the  reconsideration  of  the  arbitrator 
or  umpire.    See  pottj  and  note  to  section  37,  ivfra. 
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37.  No  award  made  with  respect  to  any  question  referred 
to  arbitration  under  the  provisions  of  this  or  the  special  Act 
shall  be  set  aside  for  irregularity  or  error  in  matter  of  form. 

"  Irronlarity  cnr  Srror  in  Matter  of  Fomt.**— By  section  7,  sub- 

eection  (c),  of  the  Arbitration  Act,  1889,  arbitrators  and  umpires  ara 
empowered  to  correct  in  an  award  any  clerical  mistake  or  error 
arising  from  any  accidental  slip  or  omission.  See  note  to  this  section, 
post. 

An  award  will  not  l)e  in\*alid,  because  a  single  sum  may  be  awarded 
when  the  claims  are  made  under  two  different  heads,  as  for  the  value  ckf. 
the  land  taken  and  damages  caused  by  severance  (Bradshav^s  ArbiinUiofn^ 
12  Q.  R  362)  ;  nor  when  separate  claims  are  maae  for  the  value  of  til^<e 
land  taken  and  for  injuriously  affecting  other  land  of  the  same  per^oix 
which  is  not  taken.    Brogden  and  Llynvi  Valley  Railway  Companv^    3 
C.  B.  (N.8.)  229. 

As  to  the  same  point  in  the  case  of  a  verdict  by  a  jury,  see  sectioiL  4^ 
post.  • 

It  is  more  satisfactory,  however,  that  the  award  should  state  tiH« 
amount  awarded  for  eacli  head  of  compensation,  for,  in  the  event  of  « 
lump  sum  being  a^'arded,  and  the  promoters  afterwards  deairirag  ^ 
dispute  the  claimant's  right  to  compensation  in  respect  of  one  partioxxlaa 
claim,  they  would  }ye  unable  to  sever  this  amount  from  the  total^  clclc  i 
the  result  would  be  that  if  one  item  was  bad  the  whole  award  iwoixlci  Y^ 
bod,  and  this  would  be  a  good  defence  to  an  action  on  tlie  a.^vr^i.x^ 
Bechtt  V.  Midland  Raihcay  Company,  L.  R.  1  C.  P.  241  ;  IHUo^  c 
liuccleurh  v.  MetrcmoliUin  Board  of  IVorksy  L.  R.  3  Ex.  306,  321  ;  I^  4\ 
6  Ex.  221,  227  ;  L.  R.  5  H.  L.  419.  Formerly  tlie  assessment  ^^iroxxl 
have  had  to  be  made  afrei'h,  but  now  the  matter  woiUd  pro\ia.\>l"v  > 
remitted  under  section  10  of  the  Arbitration  Act,  1889.  See  also  o^^ 
in  this  note,  infra. 

Where  the  arbitrator  was  to  assess  the  sum  to  be  paid  for  the  pxxxx:i'K« 
of  certain  lands  and  what  other,  if  any,  sum  should  be  paid  by  "^i^^^v- 
comi)ensation  for  the  damage  or  injur>%  if  any,  to  be  sustaujn.^^^"*  1 
reason  of  the  severance  or  other  injurious  affecting  of  other  IflLxx^is.  -m 
taken,  and  the  arbitrator  in  his  award  merely  awaraed  a  sum  iix  x?^^:*:^ 
of  the  j)urchase  of  the  lands  taken,  and  the  award  was  silent  a^  "t^^^ 
severance  or  damage,  it  was  held  that  the  award  was  goocl^  ^^^  ! 
arbitrator,  by  his  silence,  negatived  any  right  to  compensation  ixx  x-^s^-r- 
of  severance  or  other  injury.  Beaufort  and  Qy.  Swansea  Harbour^  -^  *— --.^  ^1 
29  L.  J.  C.  p.  241.        ■'    '  -'*-*»»« 

The  arbitrator  has  no  T)Ower  to  award  that  the  promoters  do    -p,.,,^ 
amount  assesse<l,  but  if  he  do  so,  the  award  will  only  be  in^^c^v^^ 
matter  of  form  and  will  not  vitiate  the  award  in  so  far  as  it  dcitL.^i:j*-».^^ 
the  amount  of  damages.     In  re  Harper  and  Great  East^rp%.      Jf^^^^j 
Company,  20  Eq.  39  ;  Lindrny  v.  Direct  London  arid  Portsnumt^4^    J^--.*-j 
Companyy  1  L.  M.  &  P,  529,  *^»*^ 


AWAKD  NOT  YOID  THBOUGH  BBEOB  IN  FOBH.  81 

A  party  to  a  reference  cannot  object  to  an  award  on  the  ground  that  Sect  37, 
a  wrong  a^nmpiion  baa  been  made,  which,  if  made,  would  be  in  hici       — 
^wtt,  as,  for  example,  a  landowner  cannot  object  that  the  assessment 
o»im  made  on  tbe  assumption  that  he  was  owner  in  fee  simple  in 
?*^«*i«i  when,  in  fact,  be  bad  held  the  land  subject  to  a  leasehold 
ia^    BradAair',  ArUtratian,  12  Q.  B.  562. 

vT,*  ^^^  where  tbe  award  recited  that  the  umpire  "  having  fully 
"^^  and  maturely  considered  the  endence  produced  by  the  said 
^^^^  ^  ^^^  ^^  ^'  Skerratt,"  and  it  appeared  that  there  was 
y  «^«tt<  produced  by  the  company,  but  it  reste<l  entirely  on 
.  ^'^nattfs  own  evidence,  this  was  held  to  be  merely  an  irregularity 
iPBtttter  of  form  under  this  section,  and  did  not  invfiJidate  Uie  award. 
«^v.  Korth  StaffarMire  BaUway  Company,  5  Ry.  Ga.  166,  p.  178. 

jfj^.'*^.^^^  case,  an  objection  was  taken  to  the  award  on  the  ground 

xT  '^«f  V  ^^^  ^^clude  all  the  matters  referred,  for  not  only  was  the 

\^  ^^  referred,  but  also  what  communications  and  archways 

we  to  be  made,  and  the  award  only  included  the  value  of  the  land  ; 

mJl  ^^«^^^^  ^^  ^^®  ^^  things  were  quite  distinct,  and  that  two 

*«TOa  might  be  made,  for,  in  fact,  the  communications  could  not  be 

P««?«iy  aecertained  at  the  time.    lb.,  p.  177. 

F^^^  ^^de  and  Remitting:  AwaJtis.— Awards  Good  on  the 
ifisd-M_V^  *  general  principle  of  law  in  respect  of  arbitrations  by 


^^   .  .     «  ^tich  are  included  arbitrations  under  this  Act  (see 

«o^ero section  25)-that  an  award  cannot  be  set  aside  or  remitted  if 

«2?^  good  upon  the  face  of  it  and  within  the  jui-isdiction  of  the 

Z™™*^  !5      .'^  ^  ^^  no  misconduct    The  law  on  this  subject 

^iS^^J^r^^  BucKBDRN,  J.,  Duke  of  BuccUuch  v.  Metropolitan 

^T^AX^n^'  ^  ^^-  ^^^'  ?•  ^^  affirmed  as  to  this  L.  R.  5 

of   KbiAt?   k°*^'"~""^^  *^*^^  where  an  award  is  good  on  the  face 

tli^migt^K   ?!*^  has  made  a  mistake  either  of  law  or  of  fact,  if 

tli«n- inaan  L      ^  ^  *^  *  matter  within  the  arbitrator's  authority, 

-mi<rt^\^  iw  1?  ^^^  ^  n°  court  of  appeal  from  the  arbitrator,  the 

it«  eanil^^  ■  !^?^i^>  i^or  can  the  court,  even  in  its  exercise  of 

tK^ttherc  ^  ^    .  ^*^^^on,  set  aside  the  award,  unless  it  can  be  shown 

f^r^jice  •  ^'  ^^^'^^ict  or  some  other  equitable  ground  for  inter- 

iDiidiastr   °'^^  ^  ^^  ^^®  verdict  of  a  compensation  jury,  inas- 

-ujjjgjg  tWtf^'^  i*  taken  away,  there  is  no  remc  dv  at  law  at  all 

to  the  mT^    *****  ^^  jurisdiction-     But  if  the  mistake  has  been  as 

«x*ed  if?^  ^^  nature  of  the  arbitrator's  authority,  leading  him  to 

jg^Q^  "  ^%  inasmuch  as  an  excess  of  authority  by  mistake  is  just  as 

tfceliin^^f*  as  if  it  had  been  in  consequence  of  a  wilful  disregard  of 

-^j^^.  of  the  authority,  the  award  may  be  impeached  as  being  made 

T^^^^^<^rL'*    And  see  Hodghmsim  v.  Feniie,  3  C.  B.  (n.8.)  189 ; 

^m^^  R.  10  C.  P.  388  ;  Inre  Dare  VaUty  Railway  Company, 

\J^^  *riritrator  admits  that  he  has  made  a  mistake  the  award  will 
^'aerred  hack  to  him  or  set  aside.  In  re  Dare  Valley  Railway  Com- 
?5^  f  %  429 ;  Flynn  v.  RohtrUon,  L.  B.  4  C.  P.  324 ;  MiUs  v. 
^'ri^t  Cmpany,  3  K.  &  J.  66. 

iae  arbitrator  can  also  be  called  as  a  witness  to  discover  whether  he 

»3«  IB  £^jj  exceeded  his  jurisdiction,  either  by  mistake  as  to  the  subject- 

f*^*^^  or  in  point  of  legal  principle.     Questions  may  be  put  to  him 

fi'tiiepiirpo^  of  proving  the  proceedings  before  him — the  course  of 

a 
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Stot,  S7*  the  arffument,  the  claimfl  made  and  the  claims  admitted,  and>the  history 
—  of  the  litigation  before  him  up  to  the  time  when  he  proceeded  to  make 
his  award.  After  that  the  right  of  asking  questions  ceases  ;  the  award 
must  speak  for  itself.  Duk$  of  Buoelw^eh  v.  Metropolitan  Board  0/ 
Worki,  L.  R  5  H.  L.  418  ;  In  r4  Dare  VaiUy  BaUway  Cbrnpony,  6 
E9^429. 

If,  however,  there  is  no  evidence  of  excess  of  jurisdiction  or  admitted 
mistake,  the  award  cannot  be  remitted  or  set  aside.  The  power  to 
remit  awards  to  the  reconsideration  of  the  arbitrators  is  now  contained 
in  section  10  of  the  Arbitration  Act,  1889,  post,  which  re-enacts  in 
effect  a  similar  provision  in  the  Common  Law  rrocedure  Act,  1854,  s.  6. 
The  oases  decided  thereon  will  apply  to  section  10  of  the  Arbitration 
Act,  1889  (see  notes  thereto,  pod).  The  award  was  not  sent  back  under 
the  previous  Act  on  the  ground  that  the  arbitrator  had  made  a  mistake 
in  the  le^  principle,  except  where  he  admitted  the  mistake.  Diwn  v. 
BkJes,  L.  K.  10  C.  P.  388  ;  HodghiMon  v.  Fmiie,  27  L.  J.  0.  P.  68. 

The  award  could  be  remitted  back  on  the  ground  of  freah  evidence 
being  discovered,  and  an  award  will  now  be  remitted  back  on  these 
grounds.  Barnard  v.  JVaimoright,  19  L.  J.  Q.  B.  423  ;  In  r§  Keighitg 
wnd  Bryan  [1893),  1  Q.  B.  405, 

In  the  event  of  any  legal  difficulty  occurring  during  the  arbitration, 
the  arbitrator  may  either  state  a  s|)ecial  case  for  the  opmion  of  the  court 
under  section  19  of  the  Arbitration  Act,  1889,  or  he  may  deliver  his 
award  in  the  form  of  a  special  case  under  section  7  of  tlmt  Act  See 
post. 

It  is  only  the  amount  that  is  referred  to  the  arbitrator,  he  has  no 
power  to  decide  as  to  the  validity  of  the  claim,  or  as  to  the  claimant's 
title  to  compeuRation.  See  cases  collected  in  note  to  section  23,  ante^ 
p.  57,  in  notie  "  The  same  shall  be  so  settied.'* 

It  is  open,  however,  to  arbitrators  to  find  that  the  amount  of  damage 
sustained  is  nil,  Bradley  v.  Southampton  Local  Board^  E.  &  B.  1014  : 
Beg.  V.  Lancaxier  and  Preeton  Ra/Uioay  Company,  6  Q.  B.  759  ;  Ea^  ana 
West  India  Docks  v.  Qatke,  3  M.  &  Q.  166,  171. 

The  court  has  also  power  to  set  aside  the  award  on  the  ground  of  mis- 
conduct of  the  umpire,  or  that  the  award  has  been  improperly  procured 
(section  11  of  the  Arbitration  Act,  1889,  post),  and  m  other  cases  the 
proper  remedy  would  be  to  have  the  award  remitted  under  section  10 
of  toat  Act. 

Awards  Bad  on  the  Face. — The  arbitrator  in  his  award  should  recite 
tiie  facts  which  give  him  jurisdiction,  and  should  state  the  nature  of  the 
claimant's  interest  which  he  has  been  called  upon  to  assess,  and  in  the 
body  of  the  award  he  should  declare  the  value  of  that  interest  and  no 
other,  otherwise  the  award  may  be  open  to  objection.  Thus,  obiection 
was  taken  to  an  award  where  an  arbitrator  was  appointed  to  valae  the 
plaintifi's  interest  in  the  land,  and  in  the  body  thereof  the  value  of  the 
land  itself  was  stated,  the  ground  of  the  objection  being  that  it  did 
not  appear  that  he  had  taken  into  account  the  damage  by  severance 
under  section  63.  Barker  v.  North  Staffordshire  Railway  Company^  18 
Jnr.  824. 

So  an  award  was  held  bad  where  the  reference  was  to  ajsoertain  the 
value  of  an  hotel,  and  the  damages  sustained  or  to  be  sustained  by  reaaan 
of  the  execution  of  the  works,  and  the  award  stated  the  compensation 
to  be  paid  to  the  plaintiff  was  '*  for  all  his  interest  of  whatever  natars 
in  the  abova  leaiahold  f  the  ground  of  the  decision  apparently  baing 
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^  it  was  not  clear  what  he  had  included  nndct  this  Utter  exprarimi. 
J"**^  y.  Lhndly  RaUmy  and  Dock  ObmiNmy,  84  Bcav.  t46  ;  ct, 
*MA«p'*^f*i^t^  12  Q.  B.  5^^ 

MwhereseTeral  wreons  are  interMted  in  a  piece  of  land,  Mid  they 

^to  refer  the  YalMtion  of  tbeir  intepesto  to  arbitntkm,  the  award 

^  be  W  if  it  merely  declared  the  value  of  the  fee  without  appor^ 

5«n«tteKim  according  to  theiTiwipectiv^  North  Siaffcfd- 

'^f^Gmpany  v.  Landor,  17  L  J.  Ex.  350. 

JtKnnpjrtant  also  that  the  BubmisBiona  of  the  two  parties  should 

^  ^^rf  they  differ,  the  award  would  appear  to  be  bad.    Thus  in  a 

^  ^J^  company  appointed  an  arbitrator  to  assefls  lands  that 

^?7°^  to  take,  and  the  landowner  appointed  one  to  assess  not 

"^Tttee lands  but  small  parts  which  would  be  left,  and  which  he 

g^aojMe  to  the  company  to  take  under  section  03^  and  the  award 

^  aimnpgnm  for  both,  the  award  was  held  bad,  but  it  was  not  set 

«wf  y^Uy  becaoae  of  the  conduct  of  the  parties.    North  Stafford^ 

'^^^Ompanyy,  Wood,  17  L.  J.  Ex.  354. 

^^'Sr^'-^  applications  to  set  aside  an  award  on  the  ground  that 
^"RatiatDr  or  umpire  has  misconducted  himself,  or  that  the  arbitim- 
er  »ud  bag  \,^g^  improperly  obtained  under  section  11,  sub- 
2^"^  ^  the  Arbitration  Act,  1880,  the  procedure  is  by  motion, 
Qj Jt  '"'''«  within  which  the  motion  may  be  made  is  limited  by 
/^U4of  the  Bnles  of  the  Supreme  Court  See  the  same  set 
M^       pnctice  generally  in   the  notes  to  section   11  of  th« 


ef  tW^  u^  ^^'  P^'  Po^^T  ^  ^^^  ^^^  matters  referred  or  any 
^g^^  ^^^  reconsideration  of  the  arbitrator  or  umpire  is  given  hf 
[^^^Oof  the  aame  Act,  pott.    The  application  should  be  made  l^ 

^"*™«s  before  a  master. 

tlJ^*    ^^^  ^^  promoters  of  the  undertaking  shall  issue  ] 

^nant  for  summoning  a  jury  for  settling  any  case  of  ^^ 
^^oompensatioQ  they  shall  give  not  less  than  ten  days'  taking 
^  fe  the  other  party  of  their  inteation  to  cause  such  jury  ^^ 
sinmnongj  and  in  such  notice  the  promoters  of  the  ^^<^ 
natyjg  gjjjj  g^^  '^hat  sum  of  money  they  are  willing  tag  a  jury. 
hXll^^  ^  interest  in  such  lands  sought  to  be  purchased 
7^  from  such  party,  and  for  the  damage  to  he  sustained 
^^fcy  the  execution  of  the  works.(a) 

SQ({j|j[^^ona  63  and  68  for  the  general  principles  of  compensation. 
^^  *--57  deal  with  assessment  by  juries. 

kift?  ^  ^  Disputed  C3ompensati(m."— The  cases  here  referred 
^^  metioned  m  section  81.    That  section  deals  with  eases  of 


^  anaing  from  the  delivery  of  a  notice  to  treat  ly  the  promoters, 
l)^|T^  to  come  to  terms.  Of  the  cases  dealt  with  in  section  21, 
iJSJJ'JJ  thoae  over  which  justices  have  jurisdiction,  it  is  provided  by 
lJJ?P  that  they  shall  be  settled  by  the  verdict  of  a  jury,  unless  the 
^^'^^  desire  ttiat  the  amount  ahaill  be  settled  by  arbitration,  and  in 
g2 
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Sect.  38.  the  event  of  his  doing  so,  if  the  arbitrators  or  their  umpire  shall  for 
—       three  nionUis  have  failed  to  make  their  or  his  award,  or  if  no  final 
award  shall  be  made. 

Section  68  deals  with  cases  where  lands  have  been  taken  without  a 
notice  to  treat,  or  where  they  have  been  injuriously  affected.  In  these 
cases,  if  the  amount  claimed  is  over  50Z.,  the  owner  may,  if  he  so  desire, 
have  the  amount  settled  by  arbitration  or  by  jury,  and  if  they  do  not 
agree  in  writing  to  pay  the  amount  claimed  within  21  days,  it  mu£:t  be 
settled  in  the  way  he  desires.  Section  38,  however,  is  not  applicable  to 
proceedings  under  section  68  ;  see  next  part  of  this  note. 

"  They  shall  give  not  less  than  Ten  Days'  Notice,"— When 

the  lands  "  have  been "  taken,  and  the  owner  desires  under  section  68 
to  have  the  amount  assessed  by  a  jurv,  the  promoters  are  not  required 
to  give  this  notice.  The  ground  of  this  decision  appears  to  be  that 
section  68  in  tlie  cases  there  mentioned  gives  the  initiative  to  the  land- 
owner, and  the  landowner  knows  that  if  they  do  not  agree  in  vrriting 
to  pay  him  the  sum  he  claims,  they  must  issue  their  warrant  for  a  jury 
within  21  days,  and  as  he  knows  this,  no  notice  is  required.  RaiUton  ▼. 
York,  Netocastle,  and  Berwick  Railvxiy  Company,  15  Q.  B.  404. 

In  the  case  of  Richartkon  v.  South  Eastern  Kaihoay  Company^  SO  L.  J. 
C.  P.  236 ;  21  L.  J.  C.  P.  122,  the  above  case  was  question^,  and  the 
court  were  apparently  of  the  opinion  that  the  words,  "  in  manner  herein 
provided  "  in  the  68th  section,  included  all  the  previous  sections,  or,  at 
feast,  all  the  applicable  details  before-mentioned.  The  question  there 
was  whether  the  claimant  was  entitled  to  his  costs,  and  the  Ck>iirt  held 
that  he  was  entitled  under  section  51. 

The  case  of  EaUston  v.  York,  dbc.  Railway  Company  (mpra)  appears, 
however,  to  have  been  followed  in  several  subsequent  cases,  and  in 
Hayward  v.  Metropolitan  Railvxiy  Company,  33  L.  J.  Q.  B.  73,  these 
cases  were  discussed,  and  followed,  RaiUt^n-g  Com  bein^  followed  as  to  no 
notice  being  necessary,  and  Richardson's  Case  as  to  section  51  bein^  incor- 
porated in  section  68. 

In  Reg.  v.  Smith,  Re  Westfidd  and  Metropolitan  Railway  Companies, 
12  Q.  B.  D.  481,  488,  the  Court  treated  it  as  decided  that  section  38 
did  not  apply  to  proceedings  under  section  68. 

Section  38  will  oe  applicable  until  possession  actually  has  been  taken, 
and  if  the  promoters  give  a  notice  to  treat,  and  afterwards  proceed 
under  section  85,  and  give  a  bond  and  make  a  deposit,  but  do  not 
actu£dly  enter,  the  proceedings  are  under  section  38  and  not  under  sec- 
tion 68.  Reg,  v.  Manley  Smith,  Re  Church  and  London  School  Boards 
67  L.  T.  197  ;  Burkinshaw  v.  Birmingham  and  Oxford  Junction  Mailway 
Cmipany,  15  L.  T.  (n.s.)  210,  and  see  cases  in  note  to  section  68l 

In  questions  under  tnis  section  and  under  section  68,  the  landowner 
will  be  entitled  to  ten  days'  notice  of  the  time  and  place  of  the  inquiiy. 
Section  46. 

Special  Jury, — If  either  party  desire  the  amount  assessed  by  a  special 
jury,  the  matter  shall  be  so  tried,  but  the  landowner  or  claimant^  if  he 
desire  it,  must  give  notice  before  the  promoters  issue  their  warrant  for 
a  jury.    Section  54. 

"  Shall  state  what  sum  of  money  they  are  willing  to  give."— 

This  is  of  importance  in  connection  with  the  question  of  co^ta.  *  Bt 
section  51,  if  the  jury  award  the  same  or  a  less  sum  than  the  promoteni 
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liTepreviou4y  offered,  each  party  must  hear  hi»  own  costs.    The  offer  Sect  38. 
Most  be  made  in  the  notice  of  their  intention  to  summon  a  jury  ;  if       — 
o«ic  after,  it  is  too  late.    R.  v.  Smith,  12  Q.  B.  D.  481,  and  see  this 
^^rawd  in  note  to  section   51,  past,  p.  97,  "The   sum  previouslj 

If  after  receiving  this  offer  and  notice  the  landowner  expresses  his 
rat  to  kve  the  matter  referred  to  arbitration  under  section  23,  the 
*  wd  notice  may  be  apparently  withdrawn,  and  a  new  offer  made. 
WtetBathe  company  has  a  right  to  withdraw  the  notice  without  such 
eipresionof  derire  for  arbitration  or  without  the  consent  of  the  other 
pwtys  doubtful,  but  if  they  did  so,  and  the  other  side  did  not  object, 
•ppuotlj  both  offer  and  notice  would  be  withdrawn.  Fitzhardinge  v. 
W«afer  oni  BiiHceley  Canal  Company,  L.  R.  7  Q.  B.  776,  per 
Wix,J.,atp.782.  ^ 

j/J^^^pyoniotere  make  an  offer  before  sending  the  notice,  it  is  open  to 
~  to  withdraw  that  offer  and  make  another  in  the  notice  of^  their 
^^  to  summon  a  jury.  Hayward  v.  Metropolitan  Railway 
7?P*»I?  33  L  J.  Q.  B.  73.  It  must  be  made  in  the  notice,  otherwise 
auofnoamL   i?.  v.  Smt^,  67  L.  T.  197. 

39.  In  every  case  in  which  any  snch  question  of  disputed  Warrant 
^^*"P«Bation  shall    be   required   to   be   determined  by  the  ^oni^" 
^niictof  a  jury  the  promoters  of  the  undertaking  shall  issue  j^7/^ 
^  Arrant  to  the  sheriflF,  requiring  him  to  summon  a  jury  to  the 
*^  tkat  purpose,  and  such  warrant  shall  be  under  the  common  ■'*"^*' 
•*l  of  the  promoters  of  the  undertaking  if  they  be  a  cor- 
I^*^i  or  if  they  be  not  a  corporation,  under  the  hands 
'^s^lsof  such  promoters  or  any  two  of  them  ;  and  if  such 
"^^fe  interested  in  the  matter  in  dispute  such  application 
^  «  made  to  some  coroner  of  the  county  in  which  the 
«Hl3m  question,  or  some  part  thereof,  shall  be  situate,  and 
*  *il  the  coroners  of  such  county  be   so   interested,   such 
i  'Ppcaiion  may  be  made  to  some  person  having  filled  the 
I  *p*  rf  sheriflF  or  coroner  in  such  county,  and  who  shall  be 
I**®  Kyiiig  there,  and  who  shall  not  be  interested  in  the 
!  ^'^  in  dispute  ;   and  with  respect  to  the  persons  last 
•^faoned  preference  shall  be  given  to  one  who  shall  have 
•^  recently  served  either  of  the  said  offices ;   and  every 
i^^riff,  coroner,   or  ex-coroner   shall  have  power,  if  he 
*^  fit,  to  appoint  a  deputy  or  assessor. 

Jwit" — See  the  definition  in  section  3  and  note,  ante,  p.  8. 
J*«'eany  of  the  lands  authorised  to  be  taken  are  situate  within  the 
S?*  liberty  of  Westminster,  then  the  high  bailiff  of  the  city  and 
^^  of  Westminster  or  his  deputy  shall  be  deemed   to  be   sub- 
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8«0t.89.  tUtuted  for  the  eheriff  thioughout  these  enactmentB  dealing  with  the 
"^^       Msesement  of  oompeDsation  for  Buch  lands  by  a  jury*    Lands  ClaoBes 
Consolidation  Act,  1869,  s.  3,  po$L 

**  In  every  case.'* — This  must  now  be  taken  subject  to  the  excep- 
tion provided  by  section  41  of  the  Begulation  of  Railways  Act, 
1868  (31  &  32  Vict  c.  119)  (see  poit)^  which  i)rovide8  that  questkHu 
of  compensation  in  respect  of  lands  taken  or  injuhoualy  affected  by 
railway  companies,  which  are  to  be  settled  by  tne  veicuct  of  a  iniy 
under  the  Ltuids  Clauses  Consolidation  Act,  1845,  may,  on  the  appUcft- 
tion  of  either  party,  be  tried  in  one  of  the  superior  courts  as  a  jadge 
may  order. 

Questionfl  of  disputed  compensation  under  section  68  are  indaded 
under  tiiis  section.    See  notes  to  section  38,  supn, 

"Shall  issue  their  warrant"— As  section  18  provide*  that  notice 
shall  be  ^ven  to  all  the  parties  interested,  each  party,  it  would  appear, 
is  entiil<»  to  have  a  separate  jury  to  assess  his  claim.  In  a  case  under 
the  City  Improvement  Act^  1847,  this  principle  was  applied  and  an 
injunction  granted  restraining  the  city  of  London  from  proceeding  to 
tnal  upon  a  precept  according  to  which  the  claims  for  compensation 
in  a  house,  made  by  the  under-lessee  and  by  under-tenants  to  him, 
would  have  been  required  to  be  assessed  b^  one  jury  upon  one  trial, 
GiFFARD,  V.C.,  expressing  the  opinion  that  it  is  the  right  of  a  peisoo 
who  properly  makes  a  separate  cMm,  to  have  a  separate  jniy,  a 
separate  assessment  of  whatever  is  due  to  him^  a  separate  verdict,  and  a 
separate  payment,  and  that  upon  the  jn-acipe  in  question  the  iudge 
could  not  take  that  course  as  he  must  act  in  direct  ana  strict  acooraanoe 
with  the  prtecipcy  and  the  verdict  and  judgment  and  all  proceediogF 
must  follow  its  terms,  and  he  can  have  no  discretion  to  de^ 
from  it  in  any  respect  Ahrahams  v.  Mayor  of  London^  L.  R  6  £q> 
626,  635. 

A  motion  for  an  injunction  was,  however,  dismissed  where  the 
precept  under  the  same  Act  required  the  different  interests  of  the  same 
person  in  different  premises  to  oe  assessed  all  together.  Starr  v.  Mafv 
of  London^  7  Eq.  236.  See  Ecclesiastical  Commisaioners  v.  CommisswMn 
of  Sewers,  14  Ch.  D.  305,  and  see  section  18,  note  ^  Effect  of  notice.* 

Compelling  promoters  to  issue  their  warrant. — ^As  the  deliveiy  of  a 
notice  to  treat  gives  the  landowner  the  right  to  have  the  value  of  the 
land  assessed  and  the  amount  paid,  the  promoters  of  an  undertaking 
will  be  compelled  by  mandamus  to  issue  a  warrant  to  the  sheriff  to 
summon  a  jury  under  this  section  within  a  reasonable  time  after  snch 
notice.  The  procedure  may  be  by  motion  for  the  prerogative  writ  or 
by  action.  Fotherhy  v.  Metropolitan  Railioay  Company,  L.  R.  2  C.  P- 
188  ;  Reg,  v.  Mayor  of  London,  16  L.  T.  673. 

Similsurly,  where  the  special  Act  required  six  months'  notice  to  be 
given  to  the  owners  of  interests  in  lands  required  to  be  taken,  and  an 
occupier  of  premises  had  removed  after  receiving  such  notice,  and  in 
consequence  thereof  he  was  held  entitled  in  an  action  to  a  tnandaimaUi 
compel  them  to  proceed  and  to  substantial  damages.  Morgan  v.  Mdro- 
politan  Railway  Uompamy,  L.  B.  4  C.  P.  97. 

Where  arbitration  proceedings  to  settle  the  value  of  land  had  iSidlen 


through,  and  the  landowner  had  given  notice  to  the  company  lequiiii^ 
tfacm  to  issue  their  wanant  for  a  jury  to  assess  the  amount^  it  was  hsU, 


aii9oti(mfor  a  prerogative  writ,  tbat  the  elaiiiMiit  was  entitM,  after  SeetSI 
nUbytihe  company,  to  a  nu»ndamttis  to  compel  Uiem  to  iMiie  their       — 
vumt;  thai  it  was  enougb  to  kIiow  a  refusal ;  and  that  no  formal 
uxitttoibe  eompaay  was  requiTed.     In  r§  Souih  Yorktkirtf  DonoadeTf 
•dOiK^RaiUMMf  Gompcmy ;  Bxparte  Senior,  18  L.  J.  Q.  B.  339. 
Aatot  «iaa  of  refviaal  to  Kraut  fnofuicMitM  prior  to  the  Lands  Clauses 
^sife  Ex  parte  Povrfcaa,  9.  D.  P.  R.  614. 

FradiM  u  to  Mi^i%Aat¥ttvift, — See  aectioii  %lf  note  "  Mandamiu*** 

?^  c^  WarranL — See  fona,  Appcndil. 

Thfi|)^eeptOT  iR^rrant  muat  oe  consistent  with  the  notice  to  treat 

and  ought  not  to  oontam  lesfi  or  more  than  therein  contained,  except  in 

the  ease  where  the  partiee'h&ve  agreed  the  price,  otherwise  the  promoters 

viD  be  re&ttadned  rrom  proceedinge  as  to  part  of  the  land&    Stone  v. 

Commercial  BMvsa^  Com^ny,  1  Ry.  O.  376. 

If  they  are  inconsistent  and  tlie  landowner  nevertheless  appears,  and 
1^  case  proceeds  ixk  the  usual  way^  he  will  be  held  to  have  waived  the 
objection.     Ex  jwrU  (kawshaw  Bailey^  Bail.  Ct  Caa.  66. 

In  israing  a  warrant  to  a  sheriff  to  snmmon  a  iury  to  assess  compen- 
^Am  under  section  68,  it  is  not  advisable  that  the  warrant  should  call 
Ttpon  them  to  assees  the  damages,  "  if  any,"  but  the  verdict  will  not  be 
eaasl^  if  th&  jury  return  the  damages  at  nil.  Beg.  v.  LomoatUr  ani 
hedatL  Railway  Company,  6  Q.  R  759. 

^PromotetB  of  the  Undertaking.*'— See  definition,  section  S,  and 
aa  to  being  under  their  hands  and  seal,  see  section  6,  note  "  To  agree," 
amlg^  p.  14.  Aa  to  a  question  as  to  who  were  commissioners  under  a 
local  Act  for  the  purpose  of  sttmmoning  a  jury,  see  OitUr  V.  Oook$f  18 

Or  B.  831. 

^If  soeh  sheriff  be  interested."— By  section  3,  suproj  unless  there 
'bosofBa^hing  eiUiar in  the  subject  or  context  repugnant  to  such  con- 
9trwaiaa,  the  word  ^'sheriff"  shall  include  under-sheriff  or  other 
legaDy  competent  deputy.  It  has  been  held,  however,  that,  in  the 
m£irv9  eoEpreBsion  in  this  section,  there  is  something  repugnant  to 
«aeh  coufitruiction,  and  that,  if  the  under-sheriff  is  interested  as  a  share- 
holder in  the  company,  the  warrant  may,  nevertheless,  be  properly 
Jasqed  to  the  sheriff.  In  such  a  case,  the  under-sheriff  ought  not  to 
intettneddle^  but  the  sheriff  should  either  take  the  inquisition  himself 
or  appoint  a  competent  disinterested  deputv.  Wonley  v.  SotUh  Devon 
Railway  Company,  10  Q.  B.  539  ;  Kx  paHe  Baddeley,  5  K.  C.  542. 

If  thete  are  two  sheriffs  and  one  is  interested,  the  precedents  seem  to 
establish  the  practice  that  the  process  should  go  to  the  other  and  not  to 
the  coroner.    Letsom  v.  BicUey,  5  M.  &  S.  144,  and  cases  there  cited. 

Thia  pEovision  against  the  interest  of  the  sheriff  was  introdueed  for 
the  protection  of  £e  party  against  whom  the  interest  would  opende, 
and  he  may  waive  the  objection  if  he  so  elects.  So  that  where  the 
under-sheriff  acted,  but  gave  notice  of  his  interest  before  anv  step  was 
taken,  and  no  objection  was  taken,  the  objection  was  held  to  have  been 
waived,  and  a  certiorari  to  bring  up  the  proceedings  refused.  Bx  parte 
Bmiddey,  5  Ry.  C.  542  ;  and  see  Omigal  v.  London  and  Blaehoall  Itail- 
way  Company,  3  R.  0.  411. 

If  the  sheriff  is  interested  (as  berug  a  shareholder),  a  certiorari  will 
IsEoe  to  bring  up  the  inquisition,  notwithstanding  the  provisicn  in 
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Soct.  39«  eection  145,  pod^  and  notwithstanding  that  no  damage  has  lieen  occasioned 
—       in  consequence.    Reg.  v.  London  aim  North  Wedem  Railway  Comfanfy 
9  L.  T.  (n.8.)  423  ;  and  see  Ex  parte  Baddeley,  5  Ry.  C.  542. 

As  to  the  interest  that  will  disqualify  a  sherid^,  it  must  be  a  direct 
pecuniary  interest  and  not  remote  or  contingent,  the  principle  being  the 
same  as  that  according  to  which  a  man  at  common  law  is  disqualified  from 
acting  as  a  judge.  See  as  to  this,  section  3,  definition  *'  Justice."  Thus, 
where  at  the  time  of  the  summoning  of  a  jury,  and  the  taking  of  an  inc^ai- 
sition  on  a  warrant  issued  to  the  sheriff,  the  sheriff  was  a  shareholder  m  a 
company  between  which  company  and  the  one  issuing  the  warrant  there 
was  an  executory  contract  by  which  the  two  might  become  amalgamated, 
it  was  held  that  this  interest  was  too  contingent  and  remote  and  not  direct 
and  certain,  and  that  the  proceediiu;8  were  therefore  valid.  Btg.  r. 
Manchester^  Sheffield  and  Lincolnshire  Railway  Company^  L.  R.  2  Q.  B.  396. 

From  the  same  case  it  would  appear  that  if  the  sheriff  is  interested, 
the  proceedings  would  be  invalid,  although  the  under-sheriff  acted  and 
the  sheriff  did  not  interfere  at  all. 

If,  in  the  case  of  local  improvements,  the  sheriff  is  a  ratepayer  and 
liable  to  be  rated  in  re8}>ect  of  the  same,  this  is  sufficient  mterest  to 
disqualify  him,  unless  there  is  a  proviso  in  the  special  Act  that  be  is 
not  thereby  to  be  disabled.  To  show  mere  opportunity  of  knowledge 
will  not  be  sufficient  to  prove  that  the  interest  has  been  waived.  Reg,  v. 
Sheriff  of  WarwichHiire  and  Corporation  of  Birminghamy  3  W.  R  164. 

*'  To  appoint  a  deputy."— The  sheriff  may  also  appoint  a  deputy 
according  to  the  definition  in  section  3,  suvra,  p.  5. 

The  deputy  should   continue    to  hola    the   inquiry  although  his 

principal  may  be  present  during  part  of  it,  and  he  should  sign  it  in  the 

r  !_.._  __. 1  __j jj  «T^_.  ^  i^g  deputy."    Reg,  t. 


name  of  his  principal,  and  mav  add  "  by - 
PerJcin,  7  Q.  fe.  165  ;  Stroud  v.  'JFatts,  3  D, 


&  L.  799. 


FronsioDs  40.  Throughout  the  enactments  contained  in  this  Act 
to  sheriff^  relating  to  the  reference  of  a  jury,  where  the  term  "  sheriff" 
to  apply  to  is  used,  the  provisions  applicable  thereto  shall  be  held  to 
apply  to  every  coroner  or  other  person  lawfully  acting  in  his 
place,  and  in  every  case  in  which  any  such  warrant  shall  hare 
been  directed  to  any  other  person  than  the  sheriff,  such  sheriff 
shall,  immediately  on  receiving  notice  of  the  deUvery  of  the 
warrant,  dehver  over,  on  application  for  that  purpose,  to  the 
person  to  whom  the  same  shall  have  been  directed,  or  to  any 
person  appointed  by  him  to  receive  the  same  the  jurors  book 
and  special  jurors  list  belonging  to  the  county  where  the 
lands  in  question  shall  be  situate. 

"  Sheriff." — See  definition,  section  3  and  note. 
The  enactments  referred  to  are  more  particularly  sections  41—45, 
47 — 50,  and  57,  and,  as  to  special  juries,  sections  54  and  55. 

"  Coroner  or  other  person."— As  to  when  the  coroner  may  act,  and 
as  to  what  other  persons  may  act,  see  section  39,  mpra. 
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41.  Upon   the   receipt  of  such  warrant  the  sheriff  shall  Sectil. 

summon    a    jnry   of    twenty-four  indifferent  persons,  duly  Jniy  to  be 

qualified  to  act  as  common  jurymen  in  the  superior  courts,  ^^'ed. 

to  meet  at  a  convenient  time  and  place  to  be  appointed  by 
Uan  for  that  purpose,  such  time  not  being  less  than  fourteen 
nor  more  than  twenty-one  days  after  the  receipt  of  such 
^wanani,  and  sncli  place  not  being  more  than  eight  miles 
distant  from  the  lands  in  question,  unless  by  consent  of  the 
parties  interested,  and  he  shall  forthwith  give  notice  to  the 

promoters  of  the  works  of  the  time  and  place  so  appointed  by 

liim. 

"Such  Warrant"  is  the  warrant  which  by  section  39  the  promoters 
ue  required  to  issue. 

"SkerxJl^'*  or  other  person  acting,  sections  39  and  40. 

^Sliall  summon.** — If  the  warrant  has  been  properly  issued  to  the 
fibenf,  he  most  summon  the  jury  and  proceed,  and  if  he  refuse,  a 


will  issue  ordering  him  to  proceed.  JVcUker  v.  London  and 
SackwaU  Railway  Company,  3  Q.  B.  74.  In  that  case  the  sheriff  having 
Hmuaoiied  a  inry  refused  to  proceed  on  the  ground  that  he  was  of 
offfitiock  tiiat  the  precept  did  not  authorise  him  to  take  their  verdict 

If  the  sheriff  make  default  in  any  of  the  matters  required  to  be  done 
by  him,  be  is  liable  under  section  44,  vost,  p.  92,  to  a  penalty  of  50Z. 

FvdpouemenL — In  a  case  under  a  local  improvement  Act  where  the 
prmfil  iasDed  to  the  recorder  as  judge  of  the  mayor's  court  to  summon 
a  jury  for  a  day  named,  and  he  at  the  request  of  the  landowner  post- 
p^ied  the  execution  of  the  precept,  the  company  applied  for  a  mandamus 
to  campd  him  to  proceed,  or  in  the  alternative  for  a  certiorari  to  bring 
up  hu  order  for  postponement  to  be  quacked.  It  was  held  that  the 
reeoider  had  no  power  to  postpone  the  proceedings,  and  the  certiorari 
was  granted  as  the  proper  remeay.  It  proved,  however,  a  futile  remedy 
in  this  eafi^  as  the  order  could  not  be  brought  up  and  quashed  until 
after  the  oate  to  which  the  proceedings  were  postponed  had  passed. 
Gaihway  v.  Corporation  of  London,  12  Jur.  (n.s.)  182. 

Verdtd  of  jury  set  aside. — Where  the  verdict  of  a  jury  has  been  set 
a^de  by  a  suj^rior  courts  it  is  the  duty  of  the  sheriff  to  proceed  under 
the  gW  warrant,  and  to  summon  a  fresh  jury.  The  claimant  ought  not 
to  g^e  a  freah  notice,  and  the  promoters  are  not  required  to  issue  a  new 
wanant.  Horrocks  v.  Metropolitan  Railvxiy  Company,  19  C.  B.  (n.b.)  139. 
In  the  case  of  a  railway  company,  the  claimant  cannot  apply  after  the 
^^ict  has  been  set  aside  to  a  judge  of  the  High  Court,  to  have  the  case 
ttied  in  the  High  Court,  under  the  Railways  Regulation  Act,  1868. 
TosMr  V.  Swindon  RailvHiy  Company,  45  L.  T.  209. 

"Common  Jnrymen  in  the  Superior  Courta."— This  is  regulated 
by  BBiiy  statutes,  of  which  the  principal  are  6  Geo.  4,  c.  60,  and  the 
J^nries  Act,  1870  (33  &  34  Vict  c  77). 
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Saot.  41.  If  the  jurymen  are  die(}ualified  they  may  be  objected  to  by  cballeoge 
as  provided  in  section  42,  wi/ra,  and  the  CJourt  will  not  set  aside  a  verdict 
on  the  ground  that  some  of  the  Jurymen  were  not  quaUtied  if  they 
have  not  been  challenged.  In  r«  Chelsea  WaUnoorks  Gompanvy,  Esu  jpafte 
Phillips,  10  Ex.  731. 

If  a  juror  so  summoned  does  not  appear  he  is  liable  to  a  penalty  of 
10^.)  unless  he  can  show  reasonable  excuse.    Section  44^  infra, 

**  Give  notice  to  the  Promoters."— The  promoters  must  then  give 
ten  days'  notice  to  the  other  party  by  section  46. 

Jury  to  be  42.  Oat  of  the  jurors  appearing  upon  snch  summom  a 
iwSed.'  j^ry  of  twelve  persons  shall  be  drawn  by  the  sheriff,  in  such 
manner  as  juries  for  trials  of  issues  joined  in  the  superior 
coofts  are  by  law  required  to  be  drawn,  and  if  a  sufficient 
number  of  jurymen  do  not  appear  in  obedience  to  such  sum- 
mons the  sheriff  shall  return  other  indifferent  men,  ddy 
CLualified  as  aforesaid,  of  the  bystanders,  or  others  that  can 
speedily  be  procured,  to  make  up  the  jury  to  the  number 
aforesaid ;  and  all  parties  concerned  may  have  their  lawful 
challenges  against  any  of  the  jurymen,  but  no  such  party 
shall  challenge  the  array. 

**  Are  by  law  required  to  be  drawn."— See  6  Geo.  4,  c  60,  and 

33  &  34  Vict.  c.  77. 

^'Duly  qualified  as  aforesaid,"  as  provided  in  section  41. 

^'Of  the  bystanders."-— These  are  called  talesmen  and  toay  be 
challenged  as  the  others.    6  Geo.  4,  c.  60. 

"  Their  lawful  challenges."— These  are  chaUengee  of  the  indi- 
viduals, called  challenges  of  the  polls  as  distinguiflhed  from  challenges 
to  the  array.    Sir  £.  Coks  reduced  the  gmimds  of  challenge  to  four  :^ 

1.  Propter  honorie^  feapedwm^  6.</.,  a  peer  of  Parliament  who  may  be 

challenged  by  either  party,  or  may  excuse  himself. 

2.  Propter  defectum^  for  defect  of  birth,  if  the  person  is  an  alien,  not 

domiciled   or  naturalised ;  defect  of  sex,  as  no  female  can 
serve  ;  defect  of  estate  or  qualification,  as  to  age  and  property. 

3.  Propter  affectvmj  for  suspicion  of  bias  or  partiality  such  as  telar 

tionship  or  interest. 

4.  Propter  deUctum,  for  conviction  of  some  crime.  (Sec  3  "  Stephen's 

Ck>mmentaries,''  11th  edit,  p.  561,  et  eeq.y  and  6  Qeo.  4,  c  M. 
ss.  27,  29  and  60  ;  7  d^  8  Geo.  4,  c.  88^  s.  3.) 

If  the  iurvmen  are  not  qualified,  this  point  cannot  be  raised  after 
verdict^  if  they  have  not  been  challengea  as  herein  provided.  Inrt 
Phillips  and  dkelsea  Waterworks  Gompomyf  10  £xch.  731. 
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InicaMwliexetweW^jUTyiiieTi  were  cboeen  to  asaess,  and  one  took  86Ct.42i 
illWoRmy  ^leanng  W[  taken  place,  and  another  was  chosen  to  take       — 
Iiis  plaoe,  and  duly  swom  and  not   ch&Lleii^^edy  althoagh  ohpeetion  wa^ 
takm,tlieCoTirt  refnaed  to  alloiw^    tliia   objection  to  be  raised  by  the 
(cemoto&muiactaonby  the  landowner  to  lecover  the  amount  of  the 
nidict  CooUngy.  Great  NortKem  B/cMway  Gompany,  15  Q.  B.  460^ 

*^SUI1  ehallenee  the  aTXay  .^^ — ^That  is  a  challenge  of  all  the  juron 
amnagcoQectivSy,  onaccoiint  of  aome  partiality  or  default  of  the 

43.  The  aherifE  ahaU  prmide  on  the  said  inquirj',  and  the  Sheriff  to 
psuir  dainung  compensation  shall  he  deemed  the  plaintiff,  ^^em 
aoi  shall  have  all  such  rights  and  privileges  as  the  plaintiff  is  ^JJ^^' 
entitled  to  in  the  trial  of  actions  at  law  ;  and  if  either  party 
» leqnest  in  writing,  the  sheriff  shall  summon  before  him  any 
person  considered   necessary  to  be  examined  as  a  witness 
tcQchmg  the  matters  in  question,  and  on  the  like  request  the 
sheriff  shall  order  the  jury,  or  any  six  or  more  of  them,  to 
Tiev  the  place  or  matter  in  controversy,  In  like  manner  as 
views  may  he  had  in  the  trial  of  actions  in  the  superior 
courts. 

The  Sheriff,  or  the  other  persons  referred  to  in  sections  3,  39,  and  40 
«f  thia  Act,  ana  section  3  of  the  Lands  Clauses  ConsoUdation  Act,  1869, 
and  tee  the  notes  to  these  sectiona. 

In  %  case  prior  to  the  Lands  Clauses  Act,  1869,  where  the  deputy 
hi^  huUff  of  Westminster  presided,  and  the  case  was  conducted  before 
him  vitboDt  objection,  one  of  the  parties  applied  for  a  certiorari  to  have 
the  Teidiet  quashed  for  want  of  jurisdiction  ;  but  the  Court  refused  to 
««Mt  the  anplieants  by  this  remedy.  JErfumud  Hoepital  v.  Metropolita/n 
IHtkici  B^iw^  (kmipwfiy,  19  K  T.  692. 

*•  All  sueh  rights  and  privileges."— The  sherifT  mustact  in  direct 
aad  stzict  aooordance  with  the  warrant,  and  the  verdict  and  all  nro- 
e^dii^  must  follow  its  terms,  and  he  haa  no  discretion  to  depart  from 
it  in  any  ie^»ect  Abrahams  v.  Mayor  or  London^  6  £q.  625,  635  ;  and 
fee  note  to  section  18,  "  Effect  of  notice,'^  and  section  39,  note,  "  Shall 
■me  their  warrant,'' 

The  jury  must  be  sworn  before  they  proceed  to  the  enquiry.  Sec* 
tka  48  and  note. 

Under  a  aimilar  provision  in  a  local  Act,  it  was  contended  that  the 
visits  and  privilegee  there  spoken  of,  included  a  right  to  coeta,  but  it 
waa  hdd  that  these  words  were  clearly  intended  not  for  this  purpose 
Int  to  regulate  the  general  course  of  proceedings,  to  remove  doubte  con- 
osniiiig  the  right  to  begin,  and  to  show  in  other  respects  how  the 
iMpumon  ahotUd  be  conducted.  Bsx  v.  Gardner^  6  Ad.  &  £.  112, 117. 
^1^  aame  point  was  raised  on  similar  words  in  another  local  Act  and 
the  above  case  was  followed.    Reg,  v.  8htr^  of  JVarwickthiUy  2  Ky.  C. 
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Sect.  43.       ^'  As  A  witness.** — By  Bection  45,  tn/ra,  any  pernon  sammoned  as  a 
—       witnew,  who  doe8  not  attend,  is  liable  to  a  penalty  of  lOLy  but  his 
reasonable  expenses  must  liave  been  tendered  to  him. 

**  View."— In  tlie  High  Court  this  is  regulated  by  the  Rules  of 
Supreme  Court,  Order  60,  rr.  3  and  5.  By  thesie  the  court  or  a  judge  has 
power  u})on  the  application  of  any  party  to  a  cause  or  matter,  and  upon 
such  terms  as  may  be  just,  to  make  any  order  for  the  ins])ection  by  a  jury 
of  any  pro])erty  or  thing  1)eing  the  subject  of  such  cause  or  matter,  or  as 
to  which  any  question  may  arise  therein,  and  for  all  or  any  of  tbe 
purposes  aforesaid  to  authorise  any  i)ersons  to  enter  ujwn  or  into  any 
tana  or  building  in  the  possession  of  any  party  to  such  cause  or 
matter. 

Penalty  on  4^»  If  the  sheriff  make  default  in  any  of  the  matters 
jury  for  hereinbefore  required  to  be  done  by  him  in  relation  to  any 
default  such  trial  or  inquiry,  he  shall  forfeit  fifty  pounds  for  every 
such  offence,  and  such  penalty  shall  be  recoverable  by  the 
promoters  of  the  undertaking  by  action  in  any  of  the  superior 
courts  ;  and  if  any  person  summoned  and  returned  npon  any 
jury  under  this  or  the  special  Act,  whether  common  or 
special,  do  not  appear,  or  if  appearing,  he  refuse  to  make 
oath,  or  in  any  other  manner  unlawfully  neglect  his  duty,  he 
shall,  unless  he  show  reasonable  excuse  to  the  satisfaction  of 
the  sheriff,  forfeit  a  sum  not  exceeding  ten  pounds,  and 
every  such  penalty  payable  by  a  sheriff  or  juryman  shall  he 
applied  in  satisfaction  of  the  costs  of  the  inquiry,  so  far  as  the 
same  will  extend  ;  and,  in  addition  to  the  penalty  hereby 
imposed,  every  such  juryman  shall  be  subject  to  the  same 
regulations,  pains,  and  penalties  as  if  such  jury  had  heen 
returned  for  the  trial  of  an  issue  joined  in  any  of  the  superior 
courts. 

"  In  the  matters  hereinbefore  rehired  to  he  done  hy  fctm."— These  are  the 
matters  mentioned  in  sections  40 — 43. 

"Shall  be  recoverable."— By  section  136,  infroy  penalties  under 
this  Act  are  recoverable  by  summary  procedure  before  justices.  The 
case  of  the  sheriff  is  by  this  section  excepted,  and  the  procedure  against 
him  is  by  action. 

"Regulations,  pains,  and  penalties."  — As  to  regulationa,  see 
17  &  18  Vict.  c.  126,  s.  59  ;  33  &  34  Vict.  c.  77,  s.  31.  As  to  fines,  see 
6  Geo.  4,  c.  60,  ss.  38,  51,  63,  64. 
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46.  If  ^^y  person  duly  summoned  to  give  evidence  upon  Sect  46. 
m  sach  inquiry,  and  to  whom  a  tender  of  his  reasonable  Penalty  oo 
expenses  shall  have  heen  made,  fail  to  appear  at  the  time  and  J^^* 
place  specified  in  the  summons  without  sufficient  cause,  or  if  dcfwdt. 
any  person,  whether  summoned  or  not,  who  shall  appear  as  a 
iritness  refuse  to  he  examined  on  oath  touching  the  subject 
matter  in  question,  every  person  so  offending  shall  forfeit  to 
the  party  aggrieved  a  sum  not  exceeding  ten  pounds. 

"Duly  sammoiiody"  i-e^,  sammoned  by  the  sheriff  as  provided  in 
seetian  43,  supra. 

'^To  be  examined  on  oath"  or  affirmation  in  the  cases  provided  for 
Wthe  Oaths  Act,  1888.    See  as  to  this,  note  "Oath"  to  section  32, 
.p.  71. 


46.  ^ot  less  than  ten  days'  notice  of  the  time  and  place  Notice  of 
of  the  inquiry  shall  be  given  in  writing  by  the  promoters  of  "**''*'^* 
titt  undertaking  to  the  other  party. 

''Tea  days'  notioe." — By  section  41,  the  sheriff  fixes  the  tinie  and 
phkoe  within  the  limits  there  mentioned,  and  gives  notice  thereof  to  the 
promoters ;  the  promoters  by  this  section  give  notice  to  the  other 
party. 

In  a  Scotch  case  under  a  similar  enactment  in  the  Lands  Clauses 
ConsbUidation  (Scotland)  Act,  1845,  it  was  held  that  the  provision  was 
imperatiTe  and  not  merely  directory,  and  applied  to  special  as  well  as 
OQauDGfn  juries,  but  that  it  luight  be  waivea  by  the  party  for  whose 
lienefit  it  was  enacted,  and  that  such  waiver  may  be  inferred  from  his 
ccmdiKt,  as  when  he  attended  before  the  sheriff  and  agreed  to  the  fixing 
of  the  day.  Lang  v.  Glasgow  Covrt  House  Commissioners,  9  Ct  of  Sess. 
CasL,  .3rd  series,  1871. 

In  eases  where  the  compensation  is  rej^uired  to  be  assessed  by  a  jury 
UDder  section  68,  the  limit  of  time  within  which  they  can  make  an 
offer  to  saTe  them  from  having  to  pay  the  costs  of  the  claimant  under 
se^^ion  51,  is  at  the  time  of  giving  notice  imder  this  section.  See 
sectka  38,  note,  "They  shall  give  not  less  than  ten  days'  notice,"  and 
s^tion  51,  note. 

47.  If  the  party  claiming  compensation  shall  not  appear  If  the 
at  the  time  appointed  for  the  inquiry  such  inquiry  ehall  not  ^^c  de- 
be  further  proceeded  in,  but  the  compensation  to  be  paid  shall  f"**'.  ^*** 
be  such  as  shall  be  ascertained  by  a  surveyor  appointed  by  to  proceed, 
two  justices  in  manner  hereinafter  provided. 

"  Sliall  not  appear,"  t-e.,  after  due  notice  to  him  for  that  purpose 
piprided  by  section  46,  and  see  section  59, 
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8eot.47t      '^  Two  ja8ti06S."-*See  definition,  section  3. 

"  In  manner  hereinafter  provided,"  i-e.,  in  sections  69— 6a 

Jury  to  be      48.  Before  the  jury  proceed  to  inquire  of  and  assess  the 


sworn, 


compensation  or  damage  in  respect  of  which  their  verdict  is 
to  1)0  given  they  shall  make  oath  that  they  will  truly  and 
faithfully  inquire  of  and  assess  such  compensation  or  damage, 
and  the  sheriff  shall  administer  such  oaths,  as  well  as  the 
oaths  of  all  persons  called  upon  to  give  evidence. 

*'  Oaths"  or  affirmation  in  the  cases  when  affirmations  may  be  made 
instead  of  an  oath  taken.  See  the  Oaths  Act,  1888,  and  note  ^  Affirma- 
tion," to  section  32,  siipra,  p.  71, 

Sumitobe     49.  Where  such  inquiry  shall  relate  to  the  value  of  lands 
pm-ckwe    ^  ^  purchased,  and  also  to  compensation  claimed  for  injury 
of  lands     done  or  to  be  done  to  the  lands  held  therewith,  the  jury  shall 
dama^     deliver  their  verdict  separately  for  the  sum  of  money  to  be 
*^  ^   ,      paid  for  the  purchase  of  the  lands  required  for  the  works,  or 
separately,  of  any  interest  therein  belonging  to  the  party  with  whom  the 
question  of  disputed  compensation  shall  have  arisen,  or  which, 
under  the  provisions  herein  contained,  he  is  enabled  to  sell  or 
convey,  and  for  the  sum  of  money  to  be  paid  by  way  of  com- 
pensation for  the  damage,  if  any,  to  be  sustained  by  the 
owner  of  the  lands  by  reason  of  the  severing  of  the  lands 
taken  from  the  other  lands    of   such    owner,  or  otherwise 
injuriously  affecting  such  lands  by  the  exercise  of  the  powers 
of  this  or  the  special  Act,  or  any  Act  incorporated  therewith. 

Principles  upon  which  value  and  compensation  to  be 
assessed. — The  cases  upon  these,  when  land  has  been  or  is  to  be 
taken,  are  collected  in  the  notes  to  section  63,  and  the  cases  when 
lands  are  injuriously  affected  without  land  held  therewith  being 
taken,  are  collected  in  the  notes  to  section  68.  By  section  63  it  is 
provided  that  justices,  arbitrators,  and  surveyors  in  assessing  compensa- 
tion shall  have  regard  to  the  same  matters,  as  the  jury  under  section  49. 
Although  the  woras  in  the  two  sections  are  slightlv  different  there  can 
be  no  doubt  that  the  legislature  intended  that  the  same  measure  of 
compensation  should  exist  in  all  cases  whether  determined  by  arbi- 
trators, justices,  surveyors,  or  juries.  Holt  v.  Gas  Light  aind  Coke 
Company,  L.  R  7  Q.  fi.  728,  736.  The  assessors  of  compensation  men- 
tioned in  section  63  are  not,  however,  required  thereby  to  deliver 
separate  assessments.    See  In  re  Bradehav/s  Arbitration,  12  Q.  B.  562, 572. 
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*^&1iall  deli7er  their  verdiet  separately.'*— If  the  jury  do  not  g^ire  Sect 48. 
4ar  Tttditt  separately  the  proceedingB  will  not  neceesarily  be  voicL  — 
Intro  cases  under  sunilar  provisionfi  in  special  Acts  prior  to  the  Lands 
GUqw  Ae^sach  words  were  held  not  to  oe  in  the  nature  of  a  condition 
^  to  be  directory  only,  so  that  the  company  or  the  claimant  might 
Called  upon  the  jury  to  give  separate  verdicts  for  the  value  of  the 
lo&  and  for  the  damage,  but  if  neither  party  call  upon  the  jury  to  do 
» at  tk  time,  they  cannot  afterwards  treat  the  verdict  as  a  nullity  and 
<i^  aiamiamiw  to  compel  the  sheriff  to  summon  a  new  jury,  &c.,  nor 
cu  Uie  oompany  plead  it  as  an  answer  to  an  action  upon  the  veidict  In 
nUtdmmd  Greenwich  RaHway  Company,  2  A.  &  K  678  ;  Cknrigal  v. 
JMon  Md  BlackwaU  Railway  Cmnpany,  5  M.  &  O.  819,  249. 

Is  a  CMC  where  a  jnry  was  summoned  to  assess  the  value  of  a  lease 
nd  daoagei  by  severance  and  otherwise,  and  a  verdict  for  a  lump  sum 
VM  agreed  by  ooonael  to  be  taken  by  consent,  such  verdict  was  held  to 
]*  aa  iMfiPiiient  of  the  claim,  and  to  include  both  tbe  value  of  the 
TBta^  and  damage  by  severance  and  loss  of  trade.  Re  North  Lmdon 
Wwf  Gw^ny,  JSb  parte  Hayne,  12  L.  T.  (n.b.)  200. 

Jifudtctioii  o/  jurir.^^ee  note  to  section  60  under  same  heading. 

50.  The  sheriff  before  whom  such  inquiry  shall  be  held  Verdict 
dttll  give  judgment  for  the  purchase-money  or  compensation  ment"  ^" 
**s«ed  by  such  jury,  and  the  verdict  and  judgment  shall  ^  ^ 
be  agned  by  the  sheriff,  and  being  so  signed  shall  be  kept  by 
the  clerk  of  the  peace  among  the  records  of  the  general  or 
«\imt«r  sessions  of  the  coxmty  in  which  the  lands  or  any 
pwt  thereof  shall  be  situate  in  respect  of  which  such  purchase- 
money  or  compensation  shall  have  been  awarded  ;  and  such 
verdicts  and  j^jg^jgjj^  shall  be  deemed  records,  and  the  same 
"^¥«  thereof  shall  be  good  evidence  in  all  courto  and 
«*^wjteuj^  and  all  persons  may  inspect  the  said  verdicts  and 
JWgaieiits,  and  may  have  copies  thereof  or  extracts  therefrom, 
^  ^T^  for  each  inspection  thereof  one  shilling,  and  for 
^^Bry  one  hundred  words  copied  or  extracted  therefrom  six- 
P^^  which  copies  or  extracts  the  clerk  of  the  peace  is 
teeby  required  to  make  out,  and  to  sign  and  certify  the  same 
^  ^  true  copies. 

**y-— *e  definition,  sections  3  and  40. 

,j*gMdaetion  of  Sheriff  and  Jury.— r*efo.— The  jurisdiction  of  a 

2^1        j^  »  confined,  as  in  the  case  of  justices  and  arbitrators, 

in^^j^      amount  only,  and  they  cannot  determine  the  claimant's 

*«•*  or  his  title  to  the  amount  assessed.    R.  v.  London  and  North 

**»»  Railway  Corrvpany,  3  E.  &  B.  443 ;    Cooper  v.  North  London 
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Sect  50.  RaUway  Company,  34  L.  J.  Ch.  373  ;  Brand^x.  ^^"^^  ^  W\?t 
—       333  ;   Mid  ^^  collected  in  section  23,  note  "Tlie  same  shall  be 

Where  a  inn*  ii*  Runuuone<l  to  aiviess  the  aiiionnt  claimeil  hv  a  party, 
the  i^ixmioters  kre  not  pixKrludwl  thereby  fmin  sul*^u«iUy  iiueatiomiijg 
the  riKht  of  the  claimant  to  any  comwnflation,  whether  the  claim  la 
made  under  section  68  {East  and  Wtsi  Indui  Dock&  v  ^^^^ 
Mac  &  G.  155  ;  Read  v.  Victoria  RaUitay  Company,  32  L.  J.  Ij-  16i  ; 
Chapman  v.  Monmouthdtire  Railway  and  Canal  Company y  2  H.  &  >• 
267),  or  for  an  interest  in  land  token-  Cooper  v.  North  London  ItaU- 
icayCmipany,  34  L,  J.  Ch.  373.  Where  counsel  by  con^nt  agree  to 
a  verdict  for  a  lump  sum  for  the  interest  token,  and  for  dama^ 
that  does  not  preclude  the  promoters  from  afterwards  dispuUng  the 
claimant's  title.'  Re  Hayne,  12  h,  T.  (n.8  )  2(X).  Nor  does  a  pn,vi« 
in  the  Bi>ecial  Act  that  the  finding  shall  be  conclusive  prevent  the 
promoters  from  afterwards  raising  the  question  of  the  claimanrs  uue. 
Barker  v.  Nottingham,  <t-c.,  Canal  Company,  15  C.  B.  (N.S.)726. 

In  a  case  where  a  jury  enquired  into  the  claimants  title  W  a 
ri«ht  of  wav,  and  found^that  the  right  did  not  exist,  but  asse^ 
compensatioi  on  the  assumption  that  it  did  not  exis^  the  whole 
verdict  and  judgment  were  considered  l»d  and  quashed.  Keg.  v. 
Londim  and  North  Western  Railway  Company,  3  E.  &  B.  443. 

Similiarly,  where  the  claimant  claimed  damages  for  loss  of  support 
to  premises  and  consequent  cracking,  and  the  yirx  found  that  the 
premises  were  new,  and  the  land  would  have  sunk  if  the  buildmgs 
had  not  iHjen  there,  and,  therefore,  found  that  the  claimant  ^i 
entitled  to  no  compensation,  and  assessed  no  damage  for  the  cracky 
the  verdict  was  held  bad.  See  Horrocks  v.  MetropolOan  Ro^f^ 
Company,  4  R  &  S.  315.  It  is  open  to  the  jury,  however,  to  find 
that  no  damage  has  l)een  done,  and,  therefore,  find  no  amount  dne, 
and  this  would  api)ear  to  be  the  proi)er  finding,  instead  of  findme, 
sav  a  farthing  due.  Nominal  damages  ought  not  to  be  awaideo. 
Ri^,  V.  Lancaster  and  Preston  Railway  Company,  6  Q.  B.  759. 

Collateral  Afof <«•«.— The  jury  can  only  find  a  sum  of  money,  Mid 
cannot  order  anything  to  l>e  done,  as,  for  exampH  to  direct  the 
promoters  to  erect  a  fence.  In  a  case  where  they  did  so,  the  verdici 
was  not  set  aside  as  it  did  not  appear  that  less  money  ^as  awarfed  on 
that  account  Reg.  v.  South  Holland  Draxnage  Trvstees^  A.  &  R  ^ 
But  the  verdict  of  a  jury  was  quashed  where  it  awarded  beyond  Uie 
value  of  the  land  a  sum  aj)pareiitly  for  the  puqjoses  of  buildmg  » 
bridge  to  join  the  severed  iiortions  of  the  owner's  l«^d.  iftw.  v. 
SouOi  WaXis  Railway  Company,  13  Q.  B.  988  ;  cf.,  In  re  Bytes  and  tin 
Ipsirich  Dock  Commissioners  and  note  to  section  23.  ,    ,     ^v    •  «. 

If  the  parties  consent  any  other  inquiry  may  be  made  by  the  jury 
when  it  is  a  special  one.    Section  56. 

Wrona  principle  of  crnnpensatUm.—U  the  jury  proceed  on  a  wrong 
principle  of  compensation,  and  award  compensation  for  matters  whu^ 
L  no^t  the  subject  of  com^peusation  th^ -1^  a  «o  b^^^^ 
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Itttere^ — ^The  jury  have  not  power  to  award  interest  if  the  claimant  8ect  50. 
has  left  his  claim   unascertaineid   for  years,  and   the  promotera  have     '  — 
been  leady  and  willing  to  meet  the  demand.    CaUdonian  Railway  Com" 
fumy  V.  Carmichael,  L.  R.  2  H.  L.  (Sc.)  56. 

Betting  aside  or  vanring  the  verdict.— If  the  sheriff  and  jury 
act  within  their  jurisdicUon  the  judgment  cannot  be  set  aside  or 
varied.  If  they  act  in  excess  of  their  jurisdiction  it  can  be  set  aside 
or  varied. 

When  it  cannot  be  set  aside. — Section  145  of  this  Act  expressly  takes 
away  the  right  of  removing  any  proceeding  into  the  High  Ckjurts  by 
certiorari  or  otherwise,  and  it  also  provides  that  no  proceeding  shall 
be  quashed  or  varied  for  want  of  form.  That  section  does  not  take 
awa^  the  right  of  the  High  Court  to  grant  a  certiorari^  but  a  writ  of 
cgrtwrari  can  only  issue  where  the  jurisdiction  lias  been  exceeded. 
CWper  JSjsez  v.  Local  Board  for  Actoriy  14  App.  Cas.  153,  p.  160. 

llie  verdict  cannot  be  set  aside,  although  there  has  been  misdirec- 
tion, improper  rejection  of  evidence,  or  per\'erseness  in  the  finding, 
«*  it  could  he  in  a  trial  at  nisi  prius,  Reg.  v.  Eastern  Counties  Railway 
Ompantfy  3  R.  C.  466,  and  Reg.  v.  London  and  North  Western  Rail'tcay 
Company,  3  R  &  B.  443,  p.  475. 

And  the  court  has  no  power  to  grant  a  new  trial  of  an  issue  directed 
under  .^section  41  of  the  Regulation  of  Railways  Act,  1868.  Birmingham 
Lmd  Company  v.  London  and  Iforth  Western  Railway  Company.  22 
Q.  B.  D.  435. 

KoT  was  the  verdict  set  aside  for  irregularity^  in  the  proceedings 
where  there  was  an  omission  to  strike  the  special  jury  in  sufficient 
time  to  allow  three  days  for  summoning  them,  m  consequence  of  which 
only  e^ht  appeared  and  assessed  the  compensation.  Ex  parte  The 
Grtat  Western  Railway  Company;  Re  Sheriff  of  Gloucester,  18  L.  T. 
(oja.)92. 

Or  varied.  —  The  amount  cannot  afterwards  be  varied  if  the  iury 
have  acted  within  their  jurisdiction.  If  there  are  materials  upon  which 
a  jury  are  entitled  to  award  damages,  a  higher  court  cannot  review  their 
finding,  nor  can  it  be  said  that  their  jurisdiction  is  gone  because  the  jury 
may  have  awarded  too  much,  or  because  the  sheriff  may  have  over-stated 
or  nnder-stated  the  result  of  the  evidence  given.  Cowper  Essex  v.  Local 
Board  far  Acton,  14  App.  Cas.  153, 160, 168  ;  Streatham  Estates  Company 
V.  C^nnmissicners  of  Public  Works,  52  J.  P.  615. 

Xor  can  the  companv  allege  in  an  action  on  the  verdict  that  the 
claimant  is  only  entitled  to  a  sum  not  exceeding  502.,  as  such  a  plea 
eocdd  only  be  good  where  the  compensation  clairnM  was  under  that  sum. 
Read  v.  Victoria  Station  and  Pimlico  Railipay  Company,  1  H.  &  C.  826. 

When  it  can  be  set  aside. — If  the  sheriff  be  an  interested  party  the 
verdict  can  be  set  aside,  because  then  he  has  no  jurisdiction  (R.  v. 
London  and  North  Western  Railway  Company,  12  W.  K.  208),  and  if  the 

I.  fory  act  in  excess  of  their  jurisdiction  it  can  also  be  set  aside,  and  the 
proper  remedy  in  either  of  these  cases  is,  notwithstanding  section  145, 
to  nave  the  judgment  removed  by  writ  of  certiorari  into  a  sui)erior 
court  and  quashed.  R.  v.  South  Jrales  Railuoay  Company,  13  Q.  B.  988. 
In  Ee  Penny  and  South  Eastern  Railway  Company,  7  E.  &  B.  660,  and 

,  casea  cited  in  the  notes  to  section  145. 
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Sect.  50«      After  the  sheriff  has  deliyered  judgment  and  sicned  it  as  reqiiiied,  he 
—       would  appear  to  be  fundus  officio,  and  a  prohibition  will  not  lie  to 
prevent  the  judgment  being  recorded.    Uhabot  v.  Lord  MoitfeQi,  12 
Q.  6.  446. 

(As  to  the  principles  guiding  the  Courts  in  settiug  aside  awards 
tmder  this  Ac^  see  section  37,  p.  81,  note,  "  Setting  aside  and  remitting 
awards.") 

In  the  case  of  Beg,  v.  Sheward,  9  Q.  B.  D.  741.  Bramwell,  LJ., 
expressed  a  doubt  as  to  whether  the  Couit  had  jurisdiction  to  quash  an 
inc^uisition  which  was  good  upon  the  face  of  it.  This  point  was  referred 
to  in  Mortimer  v.  South  WoUb  Railway  Company,  1  E..&  K  376,  where  it 
was  held  that  if  the  inquisition  is  good  on  the  face  of  it  no  plea  of 
excess  of  jurisdiction  can  be  allowed  in  an  action  on.  it.  It  waa 
suggested  that  the  proper  remedy  was  ^*  certiorari,"  which,  however, 
was  refused  in  that  case  (p.  382).  But  the  point  was  discussed  in 
Penny  v.  South  Eastern  Bauvxiy  Company,  7  £.  &  B.  660,  where  it  was 
held  that  where  a  jury  have  taken  into  consideration  in  awarding  com- 
pensation one  claim  among  others  as  to  which  they  have  no  jurisaiction 
a  certiorari  will  lie,  although  such  excess  of  jurisdiction  does  not  appear 
on  the  face  of  the  proceedings ;  the  excess  mav  be  shown  by  affidavit 

Sufficient  ought  to  appear  on  the  face  of  tne  proceedin^is  themselves 
to  show  that  jurisdiction  exists ;  otherwise  they  may  Be  void.  No 
particular  form  is  necessary,  and  it  is  sufficient  if  the  jurisdiction  is 
made  substantially  apparent  \ipon  the  face  of  the  documents  upon  a 
reasonable  construction,  and  if  the  warrant  and  inquisition  be  annexed 
together,  any  deficiency  in  the  one  may  be  aided  \j  reference  to  the 
other.  Tayhr  v.  Clemson,  2  Q.  B.  978  ;  afi'd.  H.  of  Lords  ;  11  CL  &  F. 
610  ;  and  Ostler  v.  Cooke,  13  Q.  B.  143. 

Where  the  sheriff  exceeds  his  jurisdiction  and  the  parties  do  not 
make  any  objection  they  are  not  thereby  estopped  from  afterwards 
objecting  to  the  want  of  jurisdiction,  as  it  is  tne  duty  of  the  Court 
itself  to  see  whether  it  has  jurisdiction  or  not.  Caledonian  Bailwus 
Company  v.  Ogilvy,  2  Macq.  H.  L.  Ca.  229. 

And  Varied. — In  that  last  case  the  jury  had  awarded  a  lump  sum 
for  severance  and  for  damage  caused  by  a  level  crossing.  The  House  of 
Lords  being  of  opinion  that  no  dama^  could  be  rightly  claimed  for 
the  level  crossing  set  aside  the  verdict,  but  had  it  been  possible  to 
sever  the  amounts  the  Court  stated  that  they  would  have  corrected  the 
verdict.    And  see  also  Reg.  v.  Scard,  10  Times  L.  R.  545. 

Time  to  Apply. — In  order,  however,  to  succeed  on  an  application  for  a 
certiorari,  proceedings  should  be  taken  at  once.  It  is  discretionary  in  the 
Court  to  grant  a  certiorari  or  not,  and  the  Divisional  Court  in  one  case 
laid  it  down  as  a  rule  of  practice  that  a  certiorari  ought  not  to  be 
fip^nted  for  the  purpose  of  quashing  an  inquisition  taken  under  the 
Lands  Clauses  Acts  after  the  expiration  of  the  time  allowed  for  setting 
aside  an  award  made  under  the  powers  of  the  same  Act.  Reg.  v.  Sheward, 
5  Q.  B.  D.  179  ;  affid.  on  appeal,  9  Q.  B.  D.  741.  As  to  the  time  for 
setting  aside  an  award  see  Order  64,  rule  14,  of  the  Rules  of  the 
Supreme  Court ;  and  notes  to  section  11  of  the  Arbitration  Act» 
1889,  post 

Enforcing  Verdict  and  Jud^^ent.— The  ordinary  remedy  for 
enforcing  a  verdict  and  judgment  is  by  action.    After  the  price  is  fixed 
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dther  party  can  sue  for  specific  performance,  and  after  the  conveyance  Sect*  50. 
bad  been  executed  the  landowner  can  sue  for  the  price.    It  is  subject  to       ~~ 
the  same  rules  as  enforcing  an  award  by  action.    See  cases  to  section 
^  note  ^  By  action,"  p.  78  ;  and  note  *' Attaching  the  amount  found 
dne,"  p.  79. 

In  the  earlier  cases  prior  to  the  Lands  Clauses  Act,  1845,  the  inquisi- 
tioii  was  enforced  by  mandamus  (R.  y.  Nottingham  Old  fVaUrumkt 
Coiiipam;^,  6  A.  &  K  355 ;  JS.  y.  Suxtruea  Harbour  Trustees^  8  A.  &  K 
43S ;  K.  T.  Or&it  Western  Bailway  Company,  6  Q.  B.,  p.  72,  n-X  but  it 
has  been  held  that  an  action  lies,  and  is  a  not  less  effectual  remedy  than 
a  naudamus,  so  that,  therefore,  a  mandamus  will  not  now  be  granted. 
JSSp^.  t.  Hull  and  Selby  Bailway  Company,  6.  Q.  B.  70. 

As  tlie  promoters  are  not  precluded  by  the  finding  from  disputing  the 
claimaint^  interest  in  the  land,  or  his  legal  right  to  compensation,  and 
that  the  danoage  suffered  is  not  in  its  nature  actionable,  these  pleas 
can  alwa3rs  be  raised  in  the  defence  to  any  action  on  the  verdict  and 
judgment.  Bead  v.  Victoria  Station  and  Pvmlico  Railway  Company, 
1  HI  &  C.  826  ;  Barber  v.  Nottingham,  dsc,  Railway  and  Canal  Company, 
15  C.  R  (n.8.)  726 ;  and  cases  cited  in  note  above  "  Jurisdiction  of 
Sheriff  and  Jury,"  p.  95. 

But  if  the  inquisition  is  good  on  the  face  of  it,  it  is  no  defence  to  an 
action  on  the  verdict  and  judgment  that  there  has  been  excess  of 
jnriediction.  If  there  has  been  such  excess  of  jurisdictton  the  proper 
eocne  is  to  apply  for  a  certiorari  to  have  the  jud^ent  set  aside.  When 
an  action  is  brought  on  a  judgment  following  an  inauisition,  the  Court 
cannot  enter  into  the  consideration  of  the  particular  items,  as  that 
would  be  reopeni:]^  the  inquiry.  Mortimer  v.  Soulh  Wales  Railway 
Company,  1  £.  &  K  375 ;  Corrigal  v.  London  and  Blackwall  Railway 
Cgrapony,  5  M.  &  Gr.  219, 248. 

If  the  jury  have  any  jurisdiction,  and  if  any  evidence  is  placed  before 
the  jury  which  warrants  the  finding  of  an^  damages,  then  in  an  action 
to  teoofTei  the  amount  so  found,  the  plaintiff  must  recover,  however 
exeeadTe  the  amount  of  damages,  however  erroneous  the  law  laid  down 
to  the  jury,  however  wrong  the  principle  they  adopted.  Per  Lord 
HBBfiCHELL,  Metropolitan  Board  of  Works  v.  uoward,  5  Times  L.  R 
73iL 

Fleas,  however,  to  the  effect  that  the  claimant  had  not  followed  the 
•RgulationB  laid  down  by  the  statute,  as  to  giving  notices,  or  as  to  stating 
hia  interest  would  be  valid  (Healey  v.  Themes  VaUey  Railway  Company, 
5  K  &  S.  769  ;  Eastham  v.  BlaMum  Railway  Company,  9  Ex.  758), 
imlesB  waived  by  the  subsequent  conduct  of  the  promoters  as  if,  not- 
withstanding the  insufficiency  of  the  notice,  they  proceed  to  arbitration. 
Loverutg  v.  City  of  London  and  SouUiend  Smumf  Company,  7  Times 
Ll&OOO. 

CotU. — See  section  51,  and  notes. 

'^Sli&ll  be  kept  .  .  .  among  the  records."— Under  a  similar 
proYiaion  in  anc^er  Act  it  was  stated  that  the  recording  of  the 
verdict  and  judgment  as  directed  is  not  made  a  condition  precedent 
to  their  validity,  and  that  the  provision  seemed  only  intended  tor 
nfe  custody  and  facility  of  proof.  ChaJbot  v.  Lord  Morpeth,  15  Q.  B. 
44^  p.  458. 
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Sect.  50.  '*  Copies  thereof  shall  be  gfood  evidence."— In  a  case  under  a 
previous  Act  containing  a  similar  proviso,  where  it  appeared  that  the 
verdict  had  never  been  recorded  as  directed,  the  under  sheriff  who 
presided  was  called  as  a  witness  to  prove  the  verdict,  and  his  evidence 
was  received.  Manning  v.  Eastern  Counties  Railway  Gompanyy  12  M.  &  W. 
237,  p.  243. 

Like  all  other  public  records  of  a  judicial  nature,  these  records  may 
be  proved  by  an  examined  copy  as  well  as  by  the  certified  copy  men- 
tioned in  the  section.  An  examined  copy  is  a  copy  sworn  to  be  a  true 
copy  by  a  witness  who  has  compared  it  line  for  line  with  the  ori^nal, 
or  who  has  examined  the  copy  while  another  person  reads  the  origmaL 

CofltB  of  51.  On  every  such  inquiry  before  a  jury,  where  the  verdict 
inquiry,  ^^  ^^^  j^^y  shall  be  given  for  a  greater  sum  than  the  sum 
how  to  be  previously  offered  by  the  promoters  of  the  undertaking,  all 
the  costs  of  such  inquiry  shall  be  borne  by  the  promoters 
of  the  undertaking  ;  but  if  the  verdict  of  the  jury  be  given 
for  the  same  or  a  less  sum  than  the  sum  previously  offered  by 
the  promoters  of  the  undertaking,  or  if  the  owner  of  the 
lands  shall  have  failed  to  appear  at  the  time  and  place 
appointed  for  the  inquiry,  having  received  due  notice  thereof, 
one  half  of  the  cost  of  summoning,  impannelling,  and  returning 
the  jury,  and  of  taking  the  inquiry  and  recording  the  verdict 
and  judgment  thereon,  in  case  such  verdict  shall  be  taken, 
shall  be  defrayed  by  the  owner  of  the  lands,  and  the  other 
half  by  the  promoters  of  the  undertaking,  and  each  party 
shall  bear  his  own  costs,  other  than  as  aforesaid,  incident  to 
such  inquiry. 

Compare  a  similar  provision  in  the  matter  of  costs  of  an  arbitration, 
section  34. 

"  On  every  Such  Inquiry."— This  refers  to  inquiries  pursuant  to 
section  68  as  well  as  to  those  where  notice  of  treat  has  oeen  given 
Richardson  v.  South  Eastern  Railway  Companyy  20  L.  J.  C.  P.  236  ; 
21  L.  J.  C.  P.  122  ;  Hay  ward  v.  Metropolitan  Railway  Company^  33 
L.  J.  Q.  B.  73. 

It  does,  not,  however,  include  inquiries  made  under  section  94,  which 
provides  for  tlie  assessing  of  the  value  of  small  portions  of  severed 
land,  on  the  ground  that  a  previous  offer  of  the  promoters  in  such  a 
case  would  not  prevent  the  inquiry,  and  no  special  provision  is  there 
made  as  to  costs.  Cohh  v.  Mid  Wales  Railway  Company^  L.  R.  1  Q.  R 
42. 

"  The  sum  previously  offered."— These  words  refer  to  the  offer 
which  must  be  made  under  section  38  in  cases  where  the  inquisition  by 
a  jury  takes  place  as  the  consequence  of  a  delivery  of  a  notice  to  treat 
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That  t€ctm  requites  the  promoters  to  give  a  ten  days'  notice  of  their  Soct.  51, 

intention  to  liave  a  jury  summoned^  and  in  that  notice  to  state  what 

«am  thev  are  willing  to  give.     If  tliey  make  an  offer  after  that  date, 

sack  later  offer,  although  the  aaiue  or  greater  than  the  amount  found  hy 

tte  jury,  mH  not  disentitle  tlie  landowner  to  have  his  costs  paid  by  the 

pTOBwljets.    PeoTMu  V.  Great  Northera  Railway  Company,  L.  R.  7  Q.  B. 

i^,  in  note  to  Fib^rding^  v.  Gloucester  and  Berkeley  Canal  Company, 

!>.  K.  7  Q.  B.  77^  a  case  under  section  34.     If  an  oJQTer  is  made  in  the 

notice  a&d  a  larger  one  made  later,  and  the  amount  found  is  greater 

than,  tijfc  tot  hut  le^  than  the  second,  the  landowner  will  still  be 

entitled  to  his  co&ts,  although  tke  promoters  do  not  issue  their  warrant 

to  guminons  a  jury  until  ten  days  after  the  second  notice.    Reg.  v.  Smith ; 

Re  Wett^dd  v.  AfdropoZiian  Railway  Company,  12  Q.  B.  D.  481. 

In  that  case  Coliiilidgb,  KC.  J.,  stated  that  he  was  disposed  to  think 
that  "if  the  notice  oi  intention  to  cause  a  jury  to  be  summoned,  coupled 
with  the  offer  of  the  sum  the  promoters  were  willing  to  give,  were  formally 
withdrawn  and  another  notice  were  given  not  less  than  ten  days  l^fore 
the  summoning  of  the  iury,  and  another  oflfer  of  a  larger  simi  substituted 
in  that  notice,  it  would  be  a  good  offer  under  section  38,  and  one  upon 
which  the  promoters  could  rely  with  respect  to  the  question  of  costs. 
S.  C,  p.  487,  and  cf.  per  Blackburn,  J.,  in  Fihhardinge  v.  Gloucester 
flsd  Berkeley  Canal  Company,  L.  R  7  Q.  B.  776,  at  p.  782,  and  see  note 
to  section  34,  p.  75. 

The  offer  must  be  made  in  the  notice  that  the  promoters  intend  to 
iasne  their  warrant.  If  it  be  made  before  and  not  repeated  in  that 
notice,  this  ia  apparently  not  a  strict  compliance  with  the  statute,  and 
ahhonph  the  jury  award'aless  sum  than  that  offered  the  landowner  will, 
nevertheless,  be  entitled  to  his  costs  of  the  inquiry.  Reg.  v.  Smith ; 
Be  Ckurdi  and  London  School  Board,  67  L.  T.  197. 

Section  38  will  continue  to  apply,  although  the  promoters  proceed  to 
take  posB^sion  under  section  85  and  give  the  bond  thereby  required 
until  they  actually  take  physical  possession,  and  then  section  68  will 
apply.    S.C. 

Under  mdion  68. — This  section  extends  to  enquiries  pursuant  to  sec- 
tion G8,  but,  as  it  has  been  held  that  the  notice  mentioned  in  section  38 
need  not  be  given  before  summoning  the  jury  {Richardson  v.  South  Eastern 
RnUoay  Company,  20  L.  J.  C.  P.  236  ;  Railslon  v.  York,  Newcastle,  ajid 
Bencbck  Railway  Company,  15  Q.  B.  404,  and  see  cases  cited  in  section  38, 
Dc«e,  "  They  shall  not  give  less  than  ten  days'  notice,"  p.  84),  it  became 
necegHary  for  the  Courts  to  fir  some  date  before  which  the  offer  referred 
to  in  thi  section  must  be  made.  It  was  finally  decided  that  the  limit 
must  lie  at  the  date  of  sending  the  ten  days'  notice,  which  the  promoters 
^U5t  give  of  the  date  fixed  for  the  inquiry,  as  provided  in  section  46. 
Rsfward  V.  Metropolitan  Railway  Company,  33  L.  J.  Q.  B.  73 ;  Metro- 
foMan  Railway  Company  v.  Tumham,  14  C.  B.  (n.8.)  212  ;  Reg.  v. 
Smith  ;  Re  Church  and  London  School  Board,  67  L.  T.  197. 

The  promoters  may,  therefore,  withdraw  their  offer,  and  increase  it, 
or  otherwise  alter  it,  up  to  the  time  above  mentioned.  Hayward  v. 
Metropolitan  Railway  Company,  supra. 

In  cases  under  section  68  the  claimant  is  entitled  to  no  costs  if  he  has 
1M>  proper  claim  to  compensation,  and  it  does  not  matter  whether  the 
'protnoUt^  make  a  previous  offer  or  not.  Todd  v.  Metropolitan  RaUvxxy 
Ck^mpcaiy^  19  W.  R.  720 ;  Sharpe  v.  Metropolitan  District  Ra/Uv?ay  Com^ 
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8eeL  51.  pamM^  4  Q.  B.  D. ;  cf.  GopeU  v.  Qreat  JFuUm  Bailway  Companff,  9 
—      Q.  B.  D.  469. 

**The  same  or  « less  sum  than  shall  have  been  olfered." — See 
caseB  under  same  heading  in  note  to  section  34,  p.  74. 

Neither  jury  nor  arbitrators  have  power  to  enquire  as  to  what  sum 
was  previously  offered.  Qould  v.  Staffordshire  PotUries  WcUervarJcM  Com- 
pany^  6  R.  C.  568,  p.  575. 

**  All  the  costs.'' — As  to  what  is  included,  see  section  52,  infroy  and 
note,  **  The  costs,"  and  see  also  section  34,  note,  **  And  incident  thereto." 

Recovery  of  the  costs, — As  to  this,  see  section  53  and  notes,  and  also 
section  34,  note,  under  same  heading,  p.  76. 

P^rti-  52.   The  costs   of  any  such  inquiry  shall,   in   case   of 

the  oofltB.  differenoei  be  settled  by  one  of  ihe  Masters  of  the  Court  of 
Queen's  Bench  of  England  or  Ireland^  according  as  the  lands 
are  situate,  on  the  application  of  either  party,  and  such  costs 
shall  include  aU  reasonable  costs,  charges,  and  expenses 
incurred  in  summoning,  impannelling,  and  returning  the  jury, 
taking  the  inquiry,  the  attendance  of  witnesses,  the  employ- 
ment of  counsel  and  attomies,  recording  the  verdict  and 
judgment  thereon,  and  otherwise  incident  to  such  inquiry. 

A  somewhat  similar  proviso  in  case  of  arbitrations  under  this  Act  has 
been  made  by  eection  1  of  the  Lands  Clauses  Consolidation  Act,  1869. 
Seepost. 

The  OOStS.~As  to  how  they  are  to  be  borne,  see  section  61,  and 
as  to  the  promoters  deducting  the  amount  from  the  svun  found  due, 
section  53. 

When  the  verdict  is  for  the  same  or  a  less  sum  than  that  previously 
offered,  the  Master  will  only  be  required  to  tax  the  costs  of  simunoning, 
impannelling,  and  returning  the  jury,  and  of  taking  the  enquiry  and 
recording  the  verdict  and  judgment  The  promoters  are  not  entitled  to 
half  the  costs  of  witnesses  and  counsel,  but  only  half  the  formal  G06t& 
Bray  v.  South  Eastern  BaUvxiy  Company^  7  D.  &  L.  Practice  Cas.  307. 

In  a  case  where  the  verdict  of  a  jury  was  quashed  by  reason  of  a 
wrong  view  of  the  law  being  taken  by  the  imder-sheriff,  in  consequence 
of  which  a  second  inauiry  had  to  be  held,  in  which  the  jurv  awwled  a 
greater  sum  than  had  been  offered,  it  was  held  tliat  the  claimant  was 
entitled  to  his  costs,  not  only  of  the  successfiQ  inquiry,  but  also  of  the 
first  one  and  of  the  proceedings  to  set  it  aside.  Keg,  v.  Manley  Smithy 
30  W.  R  272 ;  S.  C.  svh.  nom,  Reg,  v.  North  London  Railway  Company^ 
51  L.  J.  Q.  6.  51.  But  in  a  case  imder  a  local  Act  prior  to  the  Lands 
Claiises  Act,  1845,  where  the  sheriff  having  gone  wrong,  the  landowner 
applied  for  and  obtained  a  vnandamus  to  set  aside  the  inquisition^  he 
was  held  not  to  be  entitled  to  the  costs  of  the  proceedings  to  set  aside 
on  the  ground  that  it  was  the  mistake  of  the  sheriff  and  not  of  the  com- 
pany.   WaXker  v.  London  and.  Blackwall  Railway  Company,  7  Jur.  1154. 
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The  eostB  will  not  include  the  expenses  of  preliminaiy  ne^tiatiooB,  of  Sect.  52. 
Boneyixig,  or  of  plans  b^  surveyors  not  called  at  the  inquisition.  These  — 
ooestions  were  decided  m  cases  under  special  Acts  prior  to  the  Lands 
Uiiises  Acts,  bnt  in  similar  terms.  In  Eeg.  v.  Sheriff  of  Wanrickthire 
[18413, 2  R.  C.  661,  it  was  held  that  sections  giving  the  landowner  *Hhe 
fxess  of  summoning  such  jury  and  the  expenses  of  witnesses"  did  not 
e&tille  the  claimant  to  the  costs  of  the  attorney's  letters,  nor  attendances, 
not  to  the  expenses  of  surveyors  not  called  as  witnesses.  Where  the  words 
of  the  stttnte  included  the  costs  ^'also  of  the  inquest"  the  owner  was  held 
aititled  to  the  attendance  of  the  attorney,  conferences,  and  counsel,  but 
the  expense  of  surveyors  merely  as  such  were  not  allowed,  unless  they 
had  been  called  as  witnesses.    B.  v.  JJ.  of  Yark^  1  A.  &  K  828. 

Where  there  was  no  direction  in  the  Act  as  to  costs,  none  were 
albwed-  Ex  pcarU  Tumer,  1  W.  W.  &  H.  305  ;  Chrrigall  v.  L<mdon  and 
Bkdtwall  BaUvpay  Company,  5  M.  &  G.  219  ;  B,  v.  Oardnery  6  A.  &  K 
112 ;  and  In  re  Laws^  1  Ex.  441 — a  case  under  the  National  Defence 
Act  (6  &  6  Vict.  c.  94)l 

See  section  34  for  a  proviso  similar  to  that  in  section  51  as  to  costs  of 
an  arhitraticm. 

Baiewing  taxation, — The  Court  has  no  power  to  review  a  taxation 
bj  the  Master  under  this  section.  The  ground  for  this  decision  is  that 
tiU  power  to  review  taxation  arises  only  in  proceedings  before  the 
CtNiit,  and  because  the  Court  has  the  power  of  taxing  wnich  office  it 
delegates  to  the  taxing  Masters.  In  cases  under  this  section  the 
autbority  has  been  conferred  on  the  Master  as  a  penona  deswnatOy  and  no 
junsdiction  is  given  to  the  Court  to  review.  Owen  v.  London  and  North 
Watem  Bailway  Company,  L.  R.  3  Q.  B.  54  ;  approving  Bo89  v.  York, 
A'wuutle,  and  Berwick  Bailway  Company,  18  JL  J.  Q.  B.  199,  and 
Tomtrnt  V.  Borough  of  Belfast,  11  Ir.  L.  R.  290,  but  not  following  Metro- 
politam  Railway  Company  v.  Tumham,  32  L.  J.  M.  C.  294 ;  and  B^ 

Sk€^di  Waterworks  Act,  L.  R  1  Ex.  54. 
The  principle  laid  down  in  Otoen's  case  was  approved  by  the  Court  of 

Appeal  in  &mdback  Trustees  v.  Nor^  Staffordshire  Bailway  Company,  3 

Q'  B.  D.  1,  a  case  under  section  1  of  the  Lands  Clauses  ConsoUdation 

Act,  1^9. 
If  the  Master  refuse  to  exercise  jurisdiction,  or  wrongfully  exercise 

his  joriadiction,  the  Court  can  interfere  by  mandamus  or  certiorairL 

Owesis  case,  seupra,  and  cases  cited  to  section  1  of  the  Lands  Clauses 

CoDsolidation  Act,  1869,  post,  and  Beg.  v.  Smith,  67  L.  T.  197 ;  Beg.  v. 

MMsiley  SmUh,  30  W.  R  272. 
GoEte  may  also  be  taxed  under  section  83  of  the  Lands  Clauses  Act, 

1&45,  but  in  that  case  the  taxation  can  be  reviewed,  as  the  taxation 

thereunder  can  only  be  done  by  order  of  Court 

58*  If  any  such  costs  shall  be  payable  by  the  promoters  Piymeat 
of  the  undertaking,  and  if  within  seven  days  after  demand 
sodi  costs  be  not  paid  to  the  party  entitled  to  receive  the 
same,  they  shall  be  recoverable  by  distress,  and  on  application 
to  any  justice  he  shall  issue  his  warrant  accordingly  ;  and  if 
any  such  costs  shall  be  payable  by  the  owner  of  the  lands  or 
of  any  interest  therein,  the  same  may  be  deducted  and 
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86CtS3«  retained  by  the  promoters  of  the  undertaking,  out  of  any 
money  awarded  by  the  jury  to  such  owner,  or  determined  by 
the  valuation  of  a  surveyor  under  the  pro\'ision  hereinafter 
contained  ;  and  the  payment  or  deposit  of  the  remainder^  if 
any,  of  such  money  shall  be  deemed  payment  and  satisfaction 
of  the  whole  thereof,  or  if  such  costs  shall  exceed  the  amonnt 
of  the  money  so  awarded  or  determined,  the  excess  shall  be 
recoverable  by  distress,  and  on  appUcation  to  any  justice  be 
shall  issue  his  warrant  accordingly. 

"Any  such  Costs."— These,  no  doubt,  refer  to  the  costs  mentioned 
in  flections  51  and  52.  There  is  no  similar  provision  as  regards  recover- 
ing the  costs  of  an  arbitration. 

"Any  JoBtice," — This  means  any  justice  as  defined  by  section  3; 

see  note  thereto,  "  Justices,"  p.  9. 

A  justice  acting  under  this  section  will  be  for  this  purpose  a  court  of 
summary  jurisdiction  within  the  definition  in  the  Interpretation  Act, 
1889,  B.  13,  sub-sect.  (11 ).  See  section  24,  note,  t).  60.  It  follows,  there- 
fore, that  tlie  provisions  in  the  Summary  Jurisdiction  Acts  dealing  with 
warrants  of  distress  will,  so  far  as  they  are  applicable,  apply  to  distress 
warranto  under  this  section.  The  more  imiK)rtant  are — section  39,  sub* 
section  (4)  and  section  43,  sub-sections  (1),  (8),  of  the  Summary  Juris- 
diction Act,  1879,  dealing  respectively  with  illegal  execution  and  the 
procedure  in  executing  distress  warrants. 

"Shall  issue  his  warrant."— The  allocation  of  the  Master  is  final 
as  to  the  costs  and  the  justice  has  no  discretion.  As  soon  as  the 
Master's  allocation  has  lieen  proved  and  that  demand  has  been  made,  and 
that  the  costs  have  not  l^eeii  paid  \i'ithin  seven  days  of  tlie  demand,  he 
is  lx)und  to  issue  his  warrant.  Metropolitan  Railway  Companti  v 
Tumham,  14  C.  B.  (v.s.)  212,  222. 

It  would  seem,  tnei-efore,  to  follow  that  if  there  is  any  question  of 
the  claimant's  right  to  his  costs  that  the  objection  should  be  taken  before 
the  Master,  and  if  he  thereupon  refuse  to  tax,  the  (question  can  l^e  raised 
by  mandamus.  Section  52,  note  "  Revie^nng  taxation,"  and  section  1  of 
the  Lands  Clauses  Consolidation  Act,  1869,  and  notes. 

"By  the  valuation  of  a  surveyor."— This  appears  to  refer  to  the 

cases  provided  for  in  section  68. 

Recpvering:  costs  otherwise.— The  costs  may  also  be  recovered  in 
an  action  to  recover  the  amount  assessed.  SotUh  Eastern  Railtcay  Com- 
pany V.  Richardson^  21  L.  J.  C.  P.  122 ;  and  cf.  Todd  v.  Metropolitan 
District  Railway  Company y  24  L.  T.  435.  In  neither  of  these  cases  was 
the  question  raised  that  the  Court  had  not  jurisdiction  to  give 
ludgment  for  the  costs,  inasmuch  as  a  method  of  recovery  was  provwied 
oy  statute. 
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imandamiu  apparently  will  not  lie  to  compel  the  company  to  pay  Sect.  53. 
tk costs.  CI.  Beg.  v.  Hull  and  SeOyy  Bailway  Company,  6  Q.  B.  70;  Reg.       — 
r.  Limdm  and  Blackwall  Bailway  Chmpany^  4  R.  C.  119. 

In  tlie  last-mentioned  case,  ^vrnich  was  under  a  local  Act  prior  to  the 
land?  Clauses  Conaolidatlon  Acts,  but  with  a  similar  provision  as  to 
ewte  oi  assessment  \>ef  ore  a  jury,  the  proper  procedure  was  held  to  be : — 
to  have  the  oogte  ascertained,  to  make  a  demand  for  them,  and,  if  refused, 
U>  proceed  by  distress.  Patteson,  J.,  there  said :  "  If  after  the  costs 
were  aficertained  you  could  not  levy  by  distress  or  otherwise,  perhaps,  a 
BWHuismitt  might  be  granted  to  assist  you."    S.  C,  p.  125. 

If,  however,  an  action  will  lie  for  the  costs  a  maridamm  would  not  be 
ennted,  a»  an  action  would  prove  an  equally  effectual  remedy.  Reg.  v. 
anU  md  Sdhy  RaUway  Gtympany,  6  Q.  BI  70 ;  Reg.  v.  Laviboum,  22 
Q.  R  D.  463 ;  and  see  note  <*  MandamiLs  "  to  section  21,  p.  53. 

See  section  34,  note  "  Recovery  of  costs,"  in  cases  wnere  the  assess- 
ment has  been  by  arbitration,  p.  34. 

54.  If  either  party  desire  any  snch  question  of  disputed  Special 
compensation  as  aforesaid  to  be  tried  before  a  special  jury,  gnmmoaed 
snch  question  shall  be  so  tried,  provided  that  notice  of  such  **  ^^® 
dfiare,  if  coming  from   the   other  party,  be  given   to  the  of  either 
promoters  of  the  undertaking  before  they  have  issued  their  P"*^' 
^rarrant  to  the  sheriff ;  and  for  that  purpose  the  promoters  of 
il%  undertaking  shall  by  their  warrant  to  the  sheriff  require 
him  to  nominate  a  special  jury  for  such  trial ;  and  thereupon 
the  sheriff  shall,  as  soon  as  conveniently  may  be  after  the 
receipt  by  him  of  such  warrant,  summon  both  the  parties  to 
appear  before  him,  by  themselves  or  their  attornies,  at  some 
conveDient  time  and  place  appointed  by  him  for  the  purpose 
of  nominating  a  special  jury  (not  being  less  than  five  nor 
more  than  eight  days  from  the  service  of  such  summons) ; 
and  at  the  place  and  time  so  appointed  the  sheriff  shall 
proceed  to  nominate  and  strike  a  special  jury,  in  the  manner 
in  which  such  juries  shall  be  required  by  the  laws  for  the 
time  being  in  force  to  be  nominated  or  struck  by  the  proper 
officers  of  the  superior  courts,  and  the  sheriff  shall  appoint  a 
day,  not  later  than  the  eighth  day  after  striking  of  such  jury, 
for  the  parties  or  their  agents  to  appear  before  him  to  reduce 
the  niunber  of  such  jury,  and  thereof  shall  give  four  days* 
notice  to  the  parties  ;  and  on  the  day  so  appointed  the  sheriff 
filiall  proceed  to  reduce  the  said  special  jury  to  the  number  of 
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Beet  84.  twenty,  in  the  manner  nsed  and  accustomed  by  the  proper 
officers  of  the  superior  conrts. 

^^Any  Bnoh  Question/'  refers  to  the  oneetionfl  of  disputed  compensa- 
tion ansinff  unaer  sections  21  and  68.  See  section  38,  note  **  Any  case 
of  disputed  compensation." 

^^Before  they  have  issued  their  warrant.*'— As  by  section  38  they 
must  give  ten  days'  notice  of  their  intention  to  issue  their  warranty  the 
owner  has  that  period  within  which  to  give  his  notice  of  desire  for  a 
8j)ecial  jury. 

In  cases  imder  section  68,  as  no  such  notice  of  issuing  their  warrant 
is  required  to  be  given  by  the  promoters^  the  claimant  who  desires  a 
si)ecial  jury  should  state  such  desire  in  his  notice  that  he  desires  his 
claim  settled  by  jury  as  therein  provided,  but  he  may  do  so  later.  As 
the  promoters  under  section  68  must  summon  the  jury  within  twenty- 
one  days,  he  should  give  his  notice  for  a  special  jury  within  such  time 
as  will*  enable  them  to  summon  a  special  jury  within  the  twenty-one 
days  from  the  first  notice  mentioned  in  section  68  within  which  they 
must  issue  their  warrant.  The  delivery  of  a  notice  for  a  special  jury 
under  this  section  does  not,  however,  extend  such  period  beyond  the 
twenty-one  days.  Glyn  v.  Aherdare  Valley  Railway  Oompanyy  6  R  &  S. 
359. 

*^  Sheriff."— See  definition,  sections  3  and  40. 

Special  jurors.—See  9  Geo.  4,  c  60,  and  33  &  34  Vict  c.  77.  By 
section  17  of  the  latter  Act  (the  Juries  Act,  1870),  tlie  method  of 
nominating  and  reducing  special  juries  in  the  High  Courts  in  London 
and  Middlesex  was  abolished  unless  any  judge  order  to  the  contrary.  A 
simpler  method  was  provided  by  section  16;  but  the  Act  does  not 
extend  to  the  Sheriff's  Court  when  sitting  as  a  Compensation  Courts  and 
the  method  provided  by  section  54  still  prevails. 

An  inquisition  before  the  sheriff  is  not  rendered  void  by  an  omifision 
to  strike  the  special  jury  on  such  a  date  as  not  to  allow  three  days  after 
such  striking  tor  summoning  the  special  jury,  it  being  an  irregularity 
only.    Ex  parte  Great  Western  Batlvxiy  Company^  18  L.  T.  (o.B.)  92. 


jmymen. 


Deficiency  66.  ^^  special  jury  on  snch  inquiry  shall  consist  of 
of  special  twelve  of  the  said  twenty  who  shall  first  appear  on  the  names 
being  called  over,  the  parties  having  their  lawful  challenges 
against  any  of  the  said  jurymen  ;  and  if  a  full  jury  do  not 
appear,  or  if  after  such  challenges  a  full  jury  do  not  remain, 
then,  upon  the  application  of  either  party,  the  sheriff  shall 
add  to  the  Ust  of  such  jury  the  names  of  any  other  dis- 
interested persons  qualified  to  act  as  special  or  common  jury- 
men, who  shall  not  have  been  previously  struck  off  the 
aforesaid  list,  and  who  may  then  be  attending  the  Court,  or 
can  speedily  be  procured,  so  as  to  complete  such  jury,  all 
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pities  bmag  iiheir  lawful  chaUenges  against  each  persons  ;  Sect  55. 
and  tk^Tiff  shall  proceed  to  tlie  trial  and  adjudication  of 
ibeioaiiers  in  question  by  such  JTuy*  sind  snch  trial  shall  be 
itteoded  m  all  respects  ^tli  tlie  like  incidents  and,  conse- 
qaences,  and  the  like  penalties  shall  be  applicable,  as  herein- 
\rfcx^  Y^o^ded  in  the  case  of  a  trial  by  common  jmy. 

^nox  lawtTll  ehalleiigeaJ'* — See  note  under  same  heading  to 
aectoL4i,^90. 

"With  the  like  incidenta.** — As  to  these,  see  sections  43—53. 

"If  a  foU  Jury  do  not  appear." — If  the  full  number  do  not  appear, 
the  aas^ement  may  be  properly  made  by  those  who  do  appear  unleas 
ertber  party  applies  to  nave  the  full  number  made  up.  Cf.  Ex  parte 
Ofwt  WeiUmBaHway  Company,  18  L.  T.  (o.a)  92. 

66.  Any  other  inquiry  than  that  for  the  trial  of  which  9^, 

nch  specisd  jnry  may  have  been  stmck  and  reduced  as  afore-  bdfore 

said  may  be  tried  by  such  jury,  provided  the  parties  thereto  J^^ 

/Bspectively  shall  give  tbeir  consent  to  such  trial.  j«7  ^J 

consent. 

*^8tniek  and  redueed."-'That  is  provided  for  in  section  54,  for  cases 
aziai^  under  sections  21,  23  and  68. 

As  to  the  jurisdiction  without  such  consent  of  the  parties,  see 
^fctiKHi  50,  note  "  Jurisdiction  of  sheriff  and  jury." 

57.  ^o  juryman  shall,  without  his  consent,  be  summoned  Jwymen 
or  required  to  attend  any  such  proceeding  as  aforesaid  more  attend 

than  once  in  any  year.  °^'«  **" 

■'  ^  once  a 

Po6»bly  this  would  not  prevent  the  sheriff  adding  such  a  juiyman  ^^^' 
to  a  jury,  if  a  full  jury  did  not  appear,  and  he  was  then  attending  in 
Ooiirt.     See  sections  42  and  65. 

58,  Th«  purchase  money  or  compensation  to  be  paid  for  Compenaa- 
any  lands  to  be  purchased  or  taken  by  the  promoters  of  the  abwnt  par- 
undertaking  from  any  party  who,  by  reason  of  absence  from  ties  to  be 
the  kingdom,  is  prevented  from  treating,  or  who  caimot  after  mined  by 
diligent  inquiry  be  found,  or  who  shaU  not  appear  at  the  time  *""^*^^ 
appcnnted  for  the  inquiry  before  the  jury  as  hereinbefore  by  two 
provided  for,  after  due  notice  thereof,  and  the  compensation  ^^^^^' 
to  be  paid  for  any  permanent  injury  to  such  lands,  shall  be 
such  as  shall  be  determined  by  the  valuation  of  such  able 
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Sect.  58.  practical  surveyor  as  two  justices  shall  nomiaate  for  that 
purpose  as  hereinafter  mentioned. 

1.  "By  reason  of  absence  is  prevented *from  treating."— This 
does  not,  pf  course,  imply  tliat  a  person  abroad  may  not  treaty  by  agents 
or  otherwise. 

A  j>erson  abroad  who  is  so  prevented  may  have  the  sur%'eyor'8  valuation 
submitted  to  arbitration  (section  64)  and  the  amount  of  the  surveyors 
valuation,  if  over  20/.,  must  be  paid  into  the  bank.     Sections  69,  71. 

2.  "  Or  cannot  after  diligent  inquiry  be  found."— This  section 

does  not  apply  to  a  case  where  there  is  a  doubt  as  to  the  true  ownership  of 
the  land,  when  1)oth  claimants  thereto  can  be  found.  In  such  a  case 
the  value  should  1^  assessed  by  a  jury,  or  by  arbitration.  If  the  wrong 
course  has  been  taken,  the  money  ])aid  into  the  bank  will  not  be  paid 
out  till  the  value  has  been  ascertained  in  the  proper  manner,  and  paid 
into  Court  £x  parte  Tht  London  ai\d  South  Western  Company ,  38  L.  J. 
Ch.  627. 

The  owner  when  found  can  have  the  survevor's  valuation  submitted 
to  arbitration  ^section  64)  and  the  amount  of  tlie  surx'eyor's  valuation,  if 
over  20/.,  should  l)e  paid  into  Court     Sections  69,  71. 

Section  18  provides  that  a  notice  to  treat  shall  be  given  to  all  persons 
who  have  an  interest  in  the  Jand  as  shall  after  diligent  inquiry  beknown 
to  the  promoters.  If  the  party  after  diligent  inquiry  cannot  be  found, 
or  is  out  of  the  United  Kingdom,  the  notice  must  be  left  with  the 
occupier  or  affixed  upon  some  conspicuous  part  aa  provided  by  section  19, 
p.  49. 

8.  **  Who  shall  not  appear."— The  claimant  is  entitletl  to  10  days' 
notice  of  the  time  and  place  of  inquiry.  Section  46,  j).  93.  If  he  does  not 
apTKjar,  the  inquiry  is  not  pi-oceeded  with  (section  47,  p.  93)  and  the 
valuation  as  ascertained  by  the  surveyor  will  be  final  as  to  the  amount, 
and  cannot  afterwards  be  submitted  to  arbitration,  as  in  the  other  two 
cases  dealt  with  in  this  section.    Section  64. 

"As  two  justices  shall  nominate,"  le.,  in  the  manner  provided 
by  section  59.    As  to  justices,  see  definition,  section  3,  p.  9. 

T"^^,  69.  Upon  application  by  the  promoters  of  the  undertaking 

nominate  a  to  two  justices,  and  upon  such  proof  as  shall  be  satisfactorj'  i^ 
surveyor,  them  that  any  such  party  is,  by  reason  of  absence  from  the 
Kingdom,  prevented  from  treating,  or  cannot  after  diligent 
inquiry  be  found,  or  that  any  such  party  failed  to  api^ear 
on  such  inquiry  before  a  jury  as  aforesaid,  after  due  notice  to 
him  for  that  purpose,  such  justices  shall,  by  writing  under 
their  hands,  nominate  an  able  practical  surveyor  for  deter- 
mining such  compensation  as  aforesaid,  and  such  surveyor 
shall  determine  the  same  accordingly,  and  shall  annex  to  his 
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Talnation  a  declaration  in  writing  subscribed  hj  him  of  the  Sect.  59. 
correctness  thereof. 

^  Two  Justices "  includes  a  stipendiary.  See  section  3,  definition 
''Justices  "  and  note,  p.  9. 

"  Upon  sneh  proof,*'  i.&,  of  the  samef  acts,  as  referred  to  in  section  5S. 

'^Ifominate  an  able  and  practical  sarYe7or."~Wlien  the  pjo- 
nuGtexs  take  possession  of  land  prior  to  the  amount  being  assessed,  they 
mnst  par  into  the  bank  the  amount  claimed,  or  the  amount  ascertained  by 
a  farreyot  to  be  appointed  in  the  manner  provided  by  this  section* 
Sectioo86. 

In  respect  of  the  value  of  commons  where  no  committee  is  appointed 
to  treat  with  the  promoters,  a  surveyor  appointed  in  the  manner 
prorided  in  this  section  must  fix  the  amount.     Section  106. 

In  a  ca^  under  section  85,  the  appointment  by  the  justices  of  the 
pirveyor  employed  by  the  company,  and  who  had  alreaidy  valued  the 
laj^  for  &em,  'was  not  considered  in  itself  sufficient  to  invalidate  the 
hcfoA  given«  Langham  v.  Great  Northern  Railway  Company^  1  De  Q.  & 
SnL  4l6,  498,  499. 

In  a  cai^  under  the  same  section  it  was  held  that  it  was  not  necessary 
thai  the  appointment  of  the  surveyor  should  specify  the  particular 
knds  to  \»  valued,  because  the  party,  at  whose  instance  the  surveyor  is 
appointed,  is  interested  in  seeing  that  the  valuation  is  made  of  the  right 
knds.    Pounder  v.  Great  Northern  Bailtpay  Company ^  16  Sim.  3. 

^  Shall  annex  to  his  Valuation  a  Declaration."— The  declaration 

here  referred  to  does  not  appear  to  be  the  same  as  the  one  mentioned 

in  flection  60,  which  he  is  required  to  make  in  the  presence  of  a  justice 

Ijefoce  entering  upon  the  duty.    The  declaration  here  referred  to  does 

Wit,  appaiently,  require  to  be  made  before  a  justice. 

The  »iuTeyor  may  make  his  valuation  in  any  manner  as  will  enable 
him  to  do  it  fairly,  and  the  court  will  not  disturb  it ;  but  it  is  not  enough 
that  he  should  merely  inspect  the  exterior  of  a  building,  he  must  also 
u^peet  the  interior.  Cotter  v.  Metropolitan  Railway  Company^  10  L.  T. 
(ka)  777,  a  case  under  section  85,  poA. 

60.  Before  such  surveyor  shall  enter  upon  the  duty  of  Declaia- 
naking  such  valuation  as  aforesaid  he  shall,  in  the  presence  ^^^by* 
of  such  justices,   or  one  of  them,  make  and  subscribe  the  the  snr- 
deckration  following  at  the  foot  of  such  nomination  ;  (that  is  ^^^'^' 
to  say.) 
"  I,  A.  B.J  do  solemnly  and  sincerely  declare,  that  I  will 
faithfully,  impartially,  and  honestly,  according  to 
the  best  of  my  skill  and  ability,  execute  the  duty  of 
making  the  valuation  hereby  referred  to  me. 

A.B. 
^Made  and  subscribed  in  the  presence  of  ." 
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S6Ct60.  And  if  any  surveyor  shall  corruptly  make  such  declaration, 
or  having  made  such  declaration  shall  wilfully  act  contrary 
thereto,  he  shall  be  guilty  of  a  misdemeanor. 

A  similar  declaration  most  be  made  by  arbitrators  and  umpirea  before 
entering  upon  their  duty.    Section  33  and  note,  p.  72. 

This  dedaration  must  be  made  before  one  of  the  justices  apj>ointing, 
who  would,  therefore,  be  one  of  the  justices  for  the  county,  diyiaion,  or 
borough.    See  section  3,  definition,  p.  6. 

This  declaration  must  apparently  be  annexed  as  well  as  the  one  made 
after  valuation  referred  to  m  section  59.    See  section  61. 

Valnation,  Ql.  The  Said  nomination  and  declaration  shall  be  annexed 
produced  ^  *^®  valuation  to  be  made  by  such  surveyor,  and  shall  be 
to  the  preserved  together  therewith  by  the  promoters  of  the  under- 
the  lands  taking,  and  they  shall  at  all  times  produce  the  said  valuation 
^^1"       and  other  documents,  on  demand,  to  the  owner  of  the  lands 

comprised  in  such  valuation,  and  to  all  other  parties  interested 

therein. 

The  said  Nomination  and  Declaration.— The  nomination  is  that 
by  the  justices  under  section  59.  The  "  declaration"  probably  refers  to 
the  declaration  under  section  60,  so  that  it  is  necessary  tJiat  both  the 
declaration  before  entering  on  the  valuation  (sedition  59)^  and  the 
one  after  should  be  annexed. 

Expenses  QQ^  All  the  expenses  of  and  incident  to  every  sudi 
tome  by  valuation  shall  be  borne  by  the  promoters  of  the  undertaking, 
promoters. 

In  the  case  where  the  claimant  does  not  appear  at  the  inquiir 
before  a  jury,  the  inquiry  is  not  proceeded  with.  In  such  a  case,  it  ib 
not  clear  whether  the  promoters  would  be  required  to  pay  the  cost  of 
impanelling  the  jury  under  this  section,  or  whether  the  claimant  would 
be  required  to  pay  the  half  of  such  costs  under  section  51. 

Pnrchase        38.  ^^  estimating  the  purchase  money  or  compensation 

"mpensa.^  to  be  paid  by  the  promoters  of  the  undertaking  in  any  of  the 

tion,how    cases  aforesaid,  regard  shall  be  had  by  the  justices,  arbitrators, 

estimated,  or  surveyors,  as  the  case  may  be,  not  only  to  the  value  of 

the  land  to  be  purchased  or  taken  by  the  promoters  of  the 

undertaking,  but  also  to  the  damage  (if  any)  to  be  sustained 

by  the  owner  of  the  lands  by  reason  of  the  severing  of  the 

lands  taken  from  the  other  lands  of  such  owner,  or  otherwise 

injuriously  affecting  such  other  lands  by  the  exercise  of  the 
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fowen  of  this  or  ilie  special  Act,   or  any  Act  incorporated  Sad  68. 

Salxtantially  the  same  pTovision  is  made  as  to  juries  by  section  49. 
By  that  gection,  jmies  are  directed  to  aasesa  the  amounts  under  these 
lieads  sep&iately.  Although  there  is  no  such  provision  in  this  case, 
o^ntiatoia  and  justices  would,  no  donbt,  state  the  items  separately,  if 
^ssa&i,  and  in  the  event  of  any  le^l  question  arising  as  to  the  right 
to  ecBipeiisation  they  could  be  required  to  state  a  special  case  for  the 
porpOEic  qC  deciding  it. 

''Liaiy  of  the  cases  aforesaid.'* — ^As  to  these,  see  section  21  and 
note,  '^  S^  \^  settled  in  the  manner  hereinafter  provided,"  p.  52. 

Oompeasation  for  Land  to  be  Pnrcliased.— With  the  exception, 

peihaps,  of  yearly  tenants  and  those  having  a  less  interest  (section 

lirj^eveiT  person  who  has  an  interest  in  land  which  promoters  are 

authorized  and  required  to  take  for  the  purposes  of  the  undertakinff  is 

entitled  to  a  notice  to  treat  for  his  interest  (section  18X  and  is  entiUed 

to  hare  the  value  thereof  assessed  in  the  manner  provided   hy  the 

Lands  Clauses  Acts.     Section  23.     When  the  promoters  have  taken 

poaseaBon  before  purchase  in  accordance  with  the  provisions  in  section 

85,  each  person  who  has  an  interest  in  the  land  is  likewise  entitled  to 

have  his  interest  assessed  in  the  same  manner.   Section  68.     Persons 

whose  lands  are  injuriously  affected  by  the  execution  of  the  works, 

althoagh  no  part  oi  their  land  is  taken,  are  also  entitled  to  compensa- 

tkiiL    Section  68.    The  principles  of  compensation  in  this  last  case  are 

dealt  with  in  the  notes  to  section  68.    Here,  it  is  proposed  to  deal 

wilh  the  principles  for  ascertaining  the  amount  of  the  purchase  money 

iat  land  to  he  purchased.    The  same  measure  of  compensation  exists 

whether  the  meuiod  of  assessment  adopted  is  that  hy  arbitrator,  justices, 

sQxverota,  or  juries.     Sections  49  and  63. 

Aluioi]^  this  section  directs  that  regard  shall  he  had  to  different 
loatUxs,  It  is  important  to  notice  that  the  thing  to  be  ascertained  is 
ftrictlr  the  price  to  be  paid  for  the  land.  These  matters  are  merely 
items  to  be  taken  into  account  in  ascertaining  the  purchase  money  or 
compeisation  in  respect  of  lands  taken  or  to  be  taken.  Of.  Commu- 
MMtn  of  Inland  Revenue  v.  Glasgow  and  South  Wutem  Baihoay 
Gfmpmy^UA.  C.  316. 
It  is  proposed  to  deal  with  the  subject  under  these  heads  : — 
L  The  value  of  the  land  to  be  purchased. 

2.  The  damage  by  reason  of  severance  of  the  lands  taken  from 
those  of  the  same  owner  which  are  not  taken. 

3w  The  damage  caused  by  otherwise  injuriously  affecting  lands  not 
taken  which  were  neld  with  those  taken. 

L  The  Value  of  the  Land  to  be  Purchaeed^—The  fundamental 
principle  in  assessing  comp^isation  is  to  discover  what  the  person  will 
lose  hy  having  bis  land  or  nis  interest  in  it  taken  from  him.  It  is  the 
Table  (^  the  land  to  the  owner  that  is  the  subject  of  compensation, 
not  maeiy  its  market  value,  nor  its  value  to  the  promoters  taking  it^ 
hut  its  value   to   him.    His  interest  may  be  subject  to  leetrictione 
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Sect.  63.  which  leceen  that  value,  or  it  may  be  held  together  with  rights  which 

—       are  l^eueficial,  or  other  advantages  which   enhance  the  value  to  him. 

It  is  the  value  of  the  land,  with  all  its  potentialities,  and  with  all  the 

actual  use  of  it  by  the  person  who  holds  it,  that  is  to  be  considered 

in  assessing  the  compensation. 

Burial  Grounds.-^The  principle  that  the  compensation  to  be  x>aid 
to  the  owner  was  the  value  to  him,  as  distinguished  from  the  value 
of  the  land  to  the  promoters,  was  laid  down  in  connection  with 
disused  burial  grounds.  Thiis,  it  was  held  that  the  rector  of  a  pari&h. 
who,  as  such,  h&s  a  freehold  interest  in  the  burial  fees  in  the  cnurcb- 
yard,  is  only  entitled  to  be  compensated  for  the  loss  of  his  interest 
therein  as  a  burial  ground,  and  if  it  has  been  closed  for  burial  and 
jiromoters  are  authorised  to  take  possession  of  it,  they  are  not  bound 
to  ]>ay  for  it  on  the  basis  of  its  value  to  them  nor  as  land  which 
has  l)een  secularized  by  the  Act,  but  as  lands  consecrated  and  devoted 
to  the  puriKJses  of  a  mrish  burial  ground.  SUbbifig  v.  Metropolitan 
Board  of  Works,  L.  R  6  Q.  B.  37. 

In  the  above  case  the  land  was  to  be  taken  for  public  purposes,  but 
the  principle  would  l>e  the  same  in  the  case  of  a  company  authorised 
to  taice  it  lor  the  purposes  of  profit    S.  C,  p.  46. 

In  HiUoat  v.  The  ArchbiAop  of  Canterbury,  19  L.  J.  C.  P.  376,  a  case 
imder  a  special  Act,  the  opix)site  principle  was  laid  down,  and  that 
case,  in  so  far  as  it  differs  irom  Stebbing^s  case,  must  be  considered  as 
overruled. 

It  may  be  noted  that  the  fee  is  not  in  the  rector  or  vicar,  it  is  said  to  be 
"in  abeyance''  or  expectancy.  Vicar  of  St  Mary  Abbotts  v.  Parishioners, 
Tristram's  Jdgmts.  17,  p.  19.  It  follows,  therefore,  that  althoii^h  the 
rector's  freehold  interest  may  be  valueless,  that  inasmuch  as  disused  burial 
grounds  may  l^e  used  for  other  spiritual  purposes  on  the  grant  of  a 
faculty,  the  laud  would  not  be  without  value  to  the  churcli.  The 
rector^  therefore,  would  be  entitled  to  claim  compensation  fop  the  fee, 
the  amoimt  being  paid  into  Court,  he  being  in  the  nature  of  a  trustee. 
CanqMl  V.  Mayor  of  Liverpool,  9  Eq.  679.  Promoters  usually  offer  a 
pu1>stantial  amount ;  but  it  would  appear  to  l)e  ad\'i8able  when  these 
^unds  are  to  be  taken  by  companies  for  profit  that  a  clause  l>e  inserted 
in  the  Act  of  Parliament  as  to  the  basis  of  compensation.  See  StMing  v. 
Metropolitan  Board  of  Works,  L.  R  6  Q.  B.  37,  p.  42. 

As  to  what  buildings  mav  be  erected  on  a  disused  burial  ground,  see 
the  Disused  Burial  Grounds"  Act,  1884  (47  &  48  Vict.  c.  72). 

Rights  under  a  Will. — In  a  case  where  a  testator  bequeathed  certain 
leasehold  premises  to  trustees  in  trust  to  allow  his  sons  to  occupy  them 
at  a  reduced  rent  as  long  as  they,  or  the  survivor,  carried  on  ousiness 
therein,  it  was  held  that  in  assessing  the  value  pursuant  to  notices 
to  treat  that  the  valuation  ought  to  be  made  as  at  the  time  when 
the  house  was  about  to  be  taken,  and  should  Ije  made  of  the  exact 
interest  which  the  jmrties  would  have  had  at  the  moment  the  notice 
to  treat  was  given,  assuming  that  the  house  had  not  been  taken.  The 
son's  interest  would  be  valued  according  to  their  right  of  occupancy 
at  a  reduced  rent,  less  a  depreciation  from  the  fact  that  it  mi^t  lie 
determined  by  a  variety  of  incidents,  and  the  trustees'  interest  on 
the  chance  of'  their  having  to  submit  to  a  reduced  rent  in  conse- 
quence of  the  business  being  carried  on  by  the  sons.  Penny  v.  Pennv, 
L  R.  6  Eq.  227.  ^ 
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Stotutonf  BigKU  of  Piiblie  Eodv. — In     ajBsessiiig   the  value  of  land  Sect  63. 
takm  ttoni  a  puUic  body  in  -wliom  it  ia  vested  with  special  statutory       — 
li^lbse  nghta  are  a  subject  of    compenfiation,  ana   the  value  of 
&  laod  to  me  pTomotera  may  require  to  be  taken  into  account  in 
anesbg  the  amount. 

Thus,  wbeie  a  nubile  body  bave  vested  in  it  the  bed  and  foreshore 
of  a  nTcr  for  public  purpoeeB  with  power  to  grant  licenses  to  persons 
to  make  docks,  piers^  wharves^  an.d  other  erections,  and  to  charge  for 
the  aune  tuck  sum  as  in  the  opinion  of  a  competent  person  shall  be 
deemed  to  be  the  true  and  fair  value  thereof  to  the  person  obtaining 
such  heeua ;  and  a  railway  company  were  authoriaea  to  take  part  of 
the  aaid  foikhore  for  the  purpose  of  erecting  a  wharf  or  landing 
s^ge,  it  was  held  that  an  arbitrator,  in  assessing  the  amount  to  be 
paid  under  the  Lands  Clauses  Acts,  was  bound  to  consider  the  valu- 
able rights  which  the  owners  possessed  immediately  before  the  passing 
of  the  company's  special  Act  in  granting  licenses  and  in  considering 
the  value  oi  those  rights  was  bound  to  have  borne  in  mind,  tnt€r  alday 
that  the  railway  company,  who  already  had  their  railway  by  the 
margin  of  this  foreshore,  would  probably  or  possibly  want  this  fore- 
dote,  and  would  have  to  pay  for  it  accordingly  a  sum  fixed  on  the 
htms  of  its  value  to  them.  CtmservcUon  of  niver  Thames  v.  London, 
KftBTy,  and  SmUhend  Railway  Company,  68  L.  T.  (n.b.^  21. 

In  another  case  the  promoters  were  empowered  by  tne  special  Act  to 
bmM  a  bridce  over  the  river,  but  only  after  their  plans  had  received 
^  approval  of  the  same  conservators.  This  approval  was  granted, 
and  it  was  afterwards  contended  that  it  prevented  the  conservators 
from  claiming  compensation  for  the  land  taken,  but  the  Court  held  that 
they  were  entitled    to    such    compensation.      Congervators    of  River 

Thama  v.  VicUnria  Station  and  PtnUico  RaiUoay  Company,  L.  R  4 

IHiUte  Hoiu».~On  the  same  principle  that  it  is  the  value  to  the 
owner  that  is  to  be  paid  for,  if  promoters  take  land  to  which  a 
corenant  heneficial  to  the  lessor  is  annexed  in  actual  enjoyment,  the 
lessor  is  entitled  to  be  compensated  for  the  loss  of  the  right  arising 
fejm  tiat  covenant.    Bourne  v.  Mayor  of  Liverpool,  33  L.  J.  Q.  B.  16. 

Afld  arbitrators,  in  assessing  the  value  of  the  lessor's  reversion  in  a 
public  house,  ought  to  take  into  account  that  it  is  a  licensed  house  and 
determine  its  reversionary  value  as  such,  and  not  merely  as  a  house  and 
shop.    BdUm  v.  London  County  Council,  68  L.  T.  411. 

Bi^U  under  Covenants. — ^Where  land  is  taken  from  a  lessee  by  pro- 
moters he  is  thereby  released  from  his  onerous  covenants  {Slipper  v. 
Tottenham  and  Hampstead  Railway  Company,  L.  R  4  Eq.  112  ;  Baily  v. 
De  Orespigny,  L.  £.  4  Q.  B.  180)  ;  but  if  the  landlord  thereby  suffers  he 
would  have  a  right  of  compensation  in  respect  thereof  against  the 
pfomoters. 

RenemU  of  Lease. — ^If  a  lessee  has  a  right  of  renewal  of  his  lease, 
this  ri|^t  is  also  a  subject  of  compensation.  Bogg  v.  Midland  Railway 
Cofsspany,  L.  R.  4  £q.  310.  But  if  the  lessee  has  no  such  right,  but 
maelv  a  probability  or  expectancy  that  the  lease  will  be  renewed,  this 
probability  or  expectancy  is  not  a  matter  of  compensation.  Ex  parte 
Kmdm,  17  L.  J.  CL  421.  And  even  if  the  lessee  has  laid  out  money  on 
the  land  on  the  reasonable  expectation  of  a  renewal  he  will  not  be 
aOoved  oompenaation  in  respect  thereof.    B.  v.  Lmrpool  and  Man- 
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Beet  63.  chesUr  Bailvxiy  Oonipany,  4  A.  &  £.  650.  Under  the  wide  terma  used 
—  in  the  HunKerford  Market  Act,  compensation  was  allowed  for  the 
expectancy  of  a  renewal.  Ex  poarte  FarloWy  2  6.  &  Ad.  341 ;  Beg.  v. 
Eungerford  Market  Company ^  9  A.  &  E.  463. 

Equitable  Inter este, — Equitable  interests  are  the  subject  of  compensation 
as  well  as  le^  interests.  As  to  the  persons  entitled  to  com^nsation  in 
respect  thereof,  see  section  18,  note,  '*To  all  the  parties  interested," 
anU^  p.  43. 

Mines  and  Minerals, — As  to  these,  see  sections  77 — 85  of  the  Railways 
Clauses  Act,  1845,  post, 

Qoodinll  and  loss  of  profits,— It  is  under  the  principle  that  it  is  the 
ownei^s  interest  in  the  land  which  is  to  be  assessed,  that  compensation 
is  allowed  for  loss  of  goodwill,  and  to  some  extent  for  loss  of  profits. 
Qoodwill  is  a  word  used  somewhat  loosely  in  popular  langua$»e,  and  in 
its  technical  lesal  meaning  it  is  confined  mainly  to  certain  rights  which 
pass  on  the  sale  of  a  business.  In  cases  of  compensation  it  must  be 
regarded  in  its  widest  sense,  not  as  a  subject  of  sale,  but  as  a  property 
in  the  hands  of  a  person  who  desires  to  keep  it  In  this  sense  goodwill 
means  Uie  probability  that  persons  who  have  previously  dealt  with  a 
person  will  continue  to  do  so.  When,  therefore,  promoters  take  a  man's 
business  premises  he  is  entitled  to  compensation,  if  by  reason  of  their 
being  so  taken  that  probability  is  reduced ;  if,  for  example,  the  only  new 
premises  he  can  acquire  are  less  convenient  for  his  customers.  In 
Bidder  v.  North  Stc^ordshire  Railway  Company,  4  Q.  B.  D.  412,  432, 
Brahwell,  L.J.,  indicated  the  subject  of  compensation  in  a  case  of  this 
kind :  "  It  is  as  though  a  house  in  a  street  were  taken  where  a  man 
carried  on  business,  and  there  were  other  houses  in  the  same  street  to  be 
had,  to  which  the  business  could  be  transferred  with  no  loss  of  goodwill. 
In  such  a  case  no  compensation  for  goodwill  ought  to  be  given.  If  the 
rent  were  greater,  that  ought  to  be  compensate  for ;  if  the  lease  were 
shorter,  that  ought ;  and  if  other  circumstances  of  loss  or  precariousneas, 
they  ought" 

Even,  however,  if  adjacent  premises  are  obtained,  a  jury  may  ri^tly 
take  into  consideration  a  probable  loss  of  business.  Reg,  v.  &x>ra,  lb 
"Times"  L.R  545. 

In  a  case  where  a  man  had  carried  on  an  old-established  business  of 
boot  and  shoe  making  in  a  house  of  which  the  lease  was  about  to  expire, 
and  he  had  purchased  the  adjoining  house  for  the  purpose  of  moving 
into  it  and  carrying  on  his  business  there,  and  promoters  required  the 
house  thus  purchased,  it  was  held  that  the  arbitrator  had  rightly  heturd 
evidence  as  to  the  profits  made  in  the  first  house,  and  upon  tihat  basis 
awarded  a  sum  of  1,000^.  in  respect  of  the  profits  he  might  have  made  at 
the  house  to  be  taken.  White  v.  Oommissumers  ofPvMic  fvorla,  22  L.  T.  591. 

If  there  is  what  is  called  local  goodwill,  t.e.,  "  the  chuice  that  the  old 
customers  will  resort  to  the  old  place  "  (per  Lord  Eldon,  in  GuttDsU  v. 
Lye,  17  Ves.  365),  such  local  goodwill  would  clearly  be  an  interest  of 
Vfuue  to  the  owner,  and  a  subject  of  compensation  if  the  place  were 
taken  ;  but  a  personal  goodwill  which  might  not  be  the  subject  of  sale, 
except  with  various  covenants  attached,  may,  nevertheless,  be  injured, 
inasmuch  as  the  loss  of  the  premises  might  prevent  certain  of  the  old 
customers  resorting  to  the  same  prson.  Compensation  has  been  allowed 
to  a  tailor  under  this  heading  {Cooper  v.  Metropolitan  Board  of  Works, 
25  Ch.  1).  472),  and  to  a  solicitor  (Keg,  v.  Scard,  10  "Times"  L.  R.  545> 

Loss  of  profits  may  arise  partly  from  loss  dT  local  connection  ana 
partly  from  inability  to  carry  on  the  business  so  profitably  during  the 
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lemonL   This  latter  dasB  of  damage  is  treated,  in/ra,  nuder  beading  S%gL  6S« 
"  Damages  for  expTjlsioiL"  — 

Los  of  pio&is  may  also  be  due  to  tbe  fact  tbat  the  premifles  taken 
vere  in  a  position  which  attracted  the  attention  of  paseen  bj,  and  that 
ia  6(»fl^ii£noe  chance  customeTa  were  numerous,  and  equally  com- 
BaDdi]]g  piemisea  could  not  be  obtained  ;  this  would  also  be  a  subject  of 
eompeosation  as  well  as  the  loss  of  goodwilL 

Umlly  thoee  items,  loss  of  profita  aad  goodwill,  local  and  personal, 
SR  Oct  kiept  distinct,  but  a  lump  auia  ia  found  in  respect  of  them,  and 
auks  qaeitions  arise  as  to  how  such  compensation  is  to  be  divided,  as 
Ixtveai  the  occupier  and  other  persona,  as,  for  example,  mortgagees  or 
lesos^  it  is  not  necessary  that  awards  or  verdicts  should  state  them 
more  dearly.  See  Cooper  v.  MetropolUan  Board  of  Worluy  26  Ch.  D. 
472;  and  Cwptr  v.  North  Umdxm  JSaiZioay  Company^  34  L.  J.  Cb.  375. 

It  is  important  to  notice  that,  althou^  compensation  is  allowed  for 
loss  ol  goodwill  and  for  loss  of  profits,  it  is  merely  because  such  good- 
will or  such  possibility  of  profit  enhances  the  value  of  the  premises  to 
the  ovner.  it  is  the  value  of  the  premises  to  the  owner  tnat  is  to  be 
aaBfTtained,  and  that  is  the  price  to  oe  paid  ;  from  which  it  follows  that 
aay  som  giveu  for  loss  of  business  is  pcut  of  the  consideration  for  the 
aak,  and  on  a  conveyance  an  ^'  od  vdwnm  "  duty  on  that  amount  must 
be  paid  pursuant  to  the  Stamp  Act  Commiitioners  of  Inland  Revenue  v. 
Gla»g9w  and  South  Western  BaUvfay  Company^  12  A  U.  315. 

PeUxHal  or  Proq>ective  Value  of  Lands. — If  the  land  from  its  siluation 

or  otherwise  mav  probably  become  valuable,  as  if  it  be  agricultural  la^  ^ 

near  a  town  which  may  have  a  value  for  prospective  building,  tnis 

piobdbility  should  be  taaen  into  account.    Beg.  v.  Browuy  L.  R  2  Q.  B. 

€30.    So  also,  if  the  proximity  of  the  land  to  a  reservoir  may  make  the 

land  valuable  for  the  purpose  of  erecting  mills,  this  factor  should  also  be 

taikea  into  account.     Bipley  v.  Great  Northern  Railway  Company^  10  Ch. 

Apow  435,  and  see  £.  V.  //  0/  West  Riding  of  Yorkshire,  1  A  &  £.  563. 

If  Boney  has  been  spent  upon  land  for  the  purpose  of  developing  it, 

the  piiee  paid  and  the  money  so  spent  are  not  conclusive  evidence  as  to 

tbe  ^oe  of  the  land  ;  it  is  only  evidence  to  be  taken  into  consideration 

in aaoertuning  the  value,  and  may  be  rerarded  or  disregarded.    Streatham 

Eetalee  Company  v.  Commissioners  of  Public  Works,  52  J.  P.  615. 

The  adaptability  of  land  for  a  particular  purpose  mav  be  taken  into 
aeoount,  even  where  that  purpose  is  the  purpose  for  which  the  land  is 
taken.  Re  Arbitration  between  Countess  Ossalinsky  and  Corporation  of 
ManAester,  reported  in  Appendix  IV.,  post,  and  see  note  to  section  6  of 
the  Waterworks  Clauses  Act,  1847,  po«f. 

In  a  case  before  the  Privy  Coimcii,  as  to  the  compensation  to  be  paid 
lor  minerals  under  the  surface  of  land  which  was  taken,  it  was  said 
tkat,  because  a  seam  is  not  at  the  time  of  taking  workable  at  a  profit,  it 
does  not  follow  that  no  compensation  is  to  be  given  for  it  if  it  is  likely 
to  prove  profitable  in  the  future.  Broton  v.  Commissimer  for  Railways, 
15AC.240. 

Dama/ges  for  Eocmdsion. — Besides  the  loss  of  the  property  itself,  there 
is  not  unusually  aloes  to  the  owner  occasioned  by  nis  being  turned  out 
of  his  land  (nt  premises.  Such  loss  is  a  subject  of  compensation,  and 
iadudes  loss  of  profit,  costs  of  removal,  loss  of  fixtures,  and  the  like. 

Thus  in  a  case  where  a  brewhouse  was  taken  by  a  company,  and  the 
poj  awarded  a  sum  as  compensation  for  the  damage  which  the  owner 
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Sdd  63.  would  suifer  by  reason  of  his  having  to  give  np  his  premises  as  a  brewer 
from  the  date  thereof  until  he  could  obtain  suitable  premises  in  which 
to  carry  on  his  business,  they  were  held  entitled  to  do  so.  JuJth  v.  HvU 
Dock  C<mpany,  9  Q.  B.  443. 

The  pnncijple  of  compensation  for  expulsion  is  the  same  as  in  trespaas. 
Per  Erls,  <jJ.,  Rickets  v.  Metropolitan  Railway  Compauy,  84  L.  J. 
Q.  B.  257,  p.  261. 

Fixtures  are  required  to  be  taken  by  promoters  who  take  premises, 
even  although  they  are  trade  fixtures,  but  if  they  are  removed  they  will  be 
required  to  pay  only  the  loss  occasione<l  by  their  being  less  valuable  after 
removal.    (Ulrnn  v.  Hammeremith  Railway  Company ,  32  L.  J.  Ch.  337. 

Wliere  promoters  gave  a  tenant  from  year  to  year  notice  requiring 
him  to  give  up  possession  in  six  months,  but  before  the  expiration  of  the 
six  months  he  was  told  that  they  did  not  intend  to  take  poaseasion,  he 
was,  nevertheless,  held  entitled  to  compensation  for  any  oond  fide  pre- 
parations for  leaving  the  premises.  Reg.  v.  Commieeionen  of  Rodidale,  2 
Jur.  (N.B.)  861 . 

Similarly,  where  promoters  had  given  a  six  months'  notice  under  a 
local  Act  to  a  yearly  tenant  requiring  possession  in  six  months,  but  they 
did  not)  in  fact,  take  possession  for  nearly  two  years,  and  then,  having 
obtained  the  reversion,  demanded  possession,  it  was  held  that  the  tenant 
was  entitled  to  compensation  at  least  for  the  difference  between  the 
position  of  a  mere  tenant  at  sufferance  and  the  position  of  a  tenant 
with  a  right  to  retain  possession  for  a  fixed  and  definite  period. 
CranweU  v.  Mayor  of  London^  L.  R  5  Ex.  284. 

Where  a  similar  notice  was  given,  but  poasession  was  not  taken  for 
two  years,  the  tenant  claimed  a  loss  of  profits  on  his  business  during 
these  two  years  by  reason  of  the  houses  in  the  neighbourhood  being 
pulled  down  by  the  promoters,  this  was  held  not  to  be  a  valid  subject 
of  compensation.     Keg,  v.  Vaughany  L.  R.  4  Q.  B.  190. 

Where  under  a  social  Act  promoters  were  required  to  give  six 
months'  notice  of  their  intention  to  take  property,  and  in  consequence  of 
such  a  notice  being  given  to  the  tenants  of  certain  nremises,  these  tenants 
took  other  premises  in  which  to  carry  on  their  cusiness  and  removed 
thereto,  ana  the  promoters  took  no  steps  towards  obtaining  possession 
of  the  premises  with  respect  to  which  they  had  given  notice,  it  wajs  held 
that  the  tenants  were  entitled  to  a  mandamus  to  compel  the  promoters 
to  take  the  premises  and  to  substantial  damages  for  the  aaditional  rent,  and 
such  other  damages  as  they  had  suffered.  Morgan  v.  Metropolitan  RaU- 
way  Company^  L.  R.  4  C.  P.  97. 

In  a  case  where  a  person  held  premises  under  a  void  lease,  because 
granted  by  the  executors  instead  of  by  the  heir  of  a  lost  trustee,  he  was 
held  to  be  entitled,  on  the  premises  being  taken,  to  a  sum  for  loas  of 
profits  and  part  of  the  value  of  the  leasehold  premises,  becauae  the 
occupant  had  increased  the  pecuniary  value  by  expenditure  upon  the 
premises.  Ex  parte  Cooper^  in  re  North  London  Railway  Company^  34  L.  J. 
Uh.  373. 

As  to  the  Jurisdiction  of  Arbitrators  and  Juryy  see  section  23,  note,  •*  The 
same  shall  be  so  settled,''  ante^  p.  57,  and  section  60,  note,  "  Jurisdiction 
of  Sheriff  and  Jury,"  ante,  p.  95. 

Reinstatement. — In  certain  cases  where  the  land  and  premises  are 
used  for  a  particular  purpose,  as,  for  example,  a  school,  and  where  it  is 
necessary  to  have  another  site  in  the  vicinity,  the  legislature  have  pro- 
vided that  the  compensation  shall  be  awarded  on  the  principle  of  rein- 
statement, by  which  is  meant  that  the  amount  of  compensation  to  be 
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avuded  shall  be  aaseaacd  acoording  to  the  eoet  of  aDqniruiK  an  equally  Scct.  f3b 
eo&venient  site  and  erecting  equdly  oonyenient  premises     For  an       ~~* 
example  of  this,  see  Ltrndon  School  BoardT.  South  EatUm  Bailwnf  Com- 
]iMy,3''Ti]ne8''L.  R.  710. 

This  eobject  will  be  fonnd  diacnaBed  fiillj  b?  Loid  Sbasd  in  an  award 
in  Tk£  Corporation  of  Edinburgh  v.  Xoilh  'Brituk  IZotlway  Qmfcmf^ 
which  is  Bet  oat  in  Appendix  llI^posLk  ^^  ^ 

n.  Laman  by  reason  of  SeTeranee^f  the  Lands  taken  bam 
thoee  hidd  thexewith. — In  order  that  damages  may  arise  from  serer- 
mce, it  isnot  necessary  that  the  hind  shoold  be  hel<l  onder  the  same 
title  for  the  same  estate,  or  for  the  same  pnrpoee,  or  that  the  lands 
sbooid  be  coDtignoaa  It  is  enough  if  both  parcels  of  land  are  held  by 
oas  and  the  same  owner,  and  if  the  nnity  of  ownership  condoces  to  tlie 
advanti^  or  protection  of  the  property  as'one  holding  That  is  a  qnestkm 
of  het  dependent  npon  the  circnmstances  of  each  case.  If  the  eercral 
pieoes  of  land  owned  by  the  same  person  are  so  near  to  each  other  and 
so  stoated  that  the  jiossession  and  control  of  each  ^res  an  enhanced 
Tslne  to  aU  of  them,  they  are  lands  held  together  within  the  meaning 
of  sections  49  and  63.  *  See  the  judgments  in  Cotcper  Emtz  t.  Loeal 
Board  for  Acton,  14  A.  C.  153 ;  Caledonian  Bailwaif  Compcmfv.  LoMart^ 
3  MacQ.  806,  815. 

In  the  former  of  these  cases,  the  land  taken  was  let  on  building  leases, 
and  of  that  not  taken,  part  was  in  hand  and  part  was  let  for  short 
periods  for  brickmaking.  The  whole,  including  what  was  taken  and 
what  was  not,  had  been  hud  out  zs  a  building  estate,  but  the  land  taken 
was  sepaiated  from  the  other  lands  parthr  by  other  lands  belon^ng  to 
the  owner  and  partly  by  a  railway.  The  House  of  Lords  hekl  that 
these  lands  were  lands  held  with  the  lands  taken  within  the  meaning  of 
ttcdoDS  49  and  ea 

In  another  case,  where  it  was  decided  that  the  lands  were  held 

together,  the  facte  were  as  follows  : — ^The  plaintifis,  a  volunteer  corpii 

^kL  land  under  lease,  which  they  used  as  a  rifle  range  ;  immediately 

KTond  the  butts  was  mareh  land,  and  beyond  the  manh  land  were 

mazsii  iDcadows.     The  corps  had  leased  these  marsh  nfeadows  to  prevent 

*cridfiiti  from  stray  bullets,  and  had  entered  into  a  verbal  agreement 

to  pay  a  fixed  sum  in  respect  of  the  injury  that  might  hawpen  to  cattle 

GO  the  intervening  lano.    The  defendants  took  part  of  the  marsh 

meadowB  in  order  to  make  a  road,  and  in  consequence  of  which  the  rifle 

aoge  had  to  be  abandoned.    The  Ck>urt  considered  they  were  held 

together,  mainly  on  the  ground  that  they  were  held  for  a  common  pur- 

poae.    Holt  v.  Gag  Light  and  Coke  Company,  L.  B.  7  Q.  B.  728. 

In  a  case  where  land  was  held  on  lease  for  thirty  years,  subject  to 
the  r]|^  of  the  lessor  to  determine  the  lease  as  to  the  whole  or  as  to 
part  %  a  three  months'  notice,  and  notice  to  treat  for  a  strin  was  raven, 
wjt  before  any  proceedings  were  taken  in  regard  to  it,  the  lessor  deter- 
mined the  lease  as  to  the  strip  by  a  notice,  and  during  the  currency  of 
thai  notice  the  company  took  posaession,  it  was  held  that  the  lessee  was 
only  entitled  to  damages  for  severing  the  remainder  of  his  land  during 
the  continuance  of  the  term  of  three  months  for  which  the  land  taken  was 
then  held.  The  only  ground  upon  which  this  decision  can  be  supported 
would  apmear  to  be  that  the  Court  could  see  no  real  tangible  claim  in 
leraect  ^such  severance.  Reg.  v.  Kmmdy  [18931 1 Q.  B.  533,  explained 
in  Baieg  Heath  BaUteay  Company  v.  North  [1894],  2  Q.  B.  579. 

When  a  riparian  owner  has  his  right  of  flow  and  of  access  to  a  river 
taken  from  nim,  this  is  ahx>  apparently  a  case  of  severance,  but  this 
deeiik»i  may  to  some  extent  depend  on  the  words  of  the  special  Act. 
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Sect  63.  Duk$  of  Bw:elewk  v.  MetnpolUan  Board  of  fFoHes,  L.  B.  5  R  L  418, 
—       pp.  469, 4W. 

Where  a  landowner  has  bis  land  taken  and  he  has  aLso  a  ngbt  of  pie- 
emption  over  adjoining  land  which  was  not  taken,  it  was  hela  that  the 
rignt  of  pre-emption  was  pereonal,  and  that  the  prorooten  wete  not 
bound  to  purchase  it  or  apparently  pay  compensation  for  its  reduetioa 
in  value  by  reason  of  the  land  being  taken.  Clout  t.  MetrojpolUan  (md 
Didria  Bailtcays  Joint  ComnUtUey  48  L.  T.  257. 

Potential  or  Proipedive  U$e  of  Severed  Latid. — In  estimating  the  damage 
done  to  the  land  oy  severance,  the  potential  use  of  the  land  may  be 
taken  into  account  as  well  as  in  estimating  the  value  of  tbe  land  taken. 
If  the  prospective  value  would  be  depreciated  bv  severance  that  may  be 
considered.  Thus  if  a  luiv  come  to  the  conclusion  that  agricriltanl 
land  will  soon  be  valuaUe  for  building  purposes,  and  that  a  portion  of 
land  will,  by  reason  of  the  severance,  be  rendered  useless  as  boilding 
land,  that  depreciation  ought  to  be  considered  in  assessing  the  amount 
Beg,  V.  Brown,  L.  R.  2  Q.  £  630. 

In  that  case  tbe  damage  was  caused  by  reason  of  access  being  taken 
away.  Under  the  Railways  Clauses  Consolidation  Act  (8  Vict  c  ^) 
ss.  68,  69,  magistrates  have  power  to  order  accommodation  works  in  sacb 
a  case,  but  as  they  could  then  have  ordered  only  such  access  as  was  sait- 
able  to  agricultural  land,  it  was  held  that  the  juiy  in  ccmsLdeiiiig  the 
land  as  suitable  for  building  purposes  were  right  in  not  taking  this  vok 
account.    S.  C. 

Where  a  man  has  a  reservoir  on  the  land  which  is  not  taken,  tin 
arbitrator  is  ju8tified  in  taking  into  account  the  probable  Ion  bf 
might  have  suffered  by  supplying  mills  with  water  on  the  land  taken 
Bipley  v.  Great  Northern  Batlway  Company,  L.  K  10  Ch.  435. 

Mines,  —When  land  is  taken  but  the  minerals  are  not,  there  is  no  ccan 
pensation  payable  for  severance  or  injurious  affection  of  the  minerals  imti 
the  time  arives  when  the  landowner  is  desirous  of  working  them.  Th 
compensation  in  respect  of  mines  is  regulated  in  most  undertakings 
by  special  clause?,  as,  for  example,  the  Railways  Clauses  Act,  184) 
ss.  77—85,  pod,  and  the  Waterworks  Clauses  Act,  1847,  ss.  18— 27,p« 
and  see  Holliday  v.  Mayor  of  IFakefield  (1891),  A.  C.  81  ;  Lord  Gerard^ 
London  and  North  JFestem  Railway  Company  (1895),  1  Q.  B.  469. 

III.  InjurionBly  affecting  Lands  not  taken  whieh  were  kd 
with  those  taken. — The  general  principles  of  compensation  for  ii 
juriously  affecting  lands,  when  land  is  not  taken,  are  discussed  in  til 
notes  to  section  68. 

The  principles  of  compensation  when  land  is  taken  are  somewb 
different  If  no  land  is  taken  from  an  owner,  it  is  clear  that  no  ooi 
pensation  is  allowed  for  any  damage  caused  by  the  carn-ing  on  or  use 
the  works  as  authorised  by  Parliament,  although  it  is  allowed  fordama 
caused  by  the  construction  of  the  works.  HammersmOh  Railway  (Vi 
fany  v.  Brand,  L.  R  4  H.  L.  171.  If,  however,  part  of  a  proprietor's  lai 
18  taken  from  him,  and  the  future  use  as  authorised  of  the  part  so  tak 
may  damage  the  renuiinder  of  the  proprietor's  land,  then  such  danuige  m 
be  an  injurious  affecting  of  the  proprietors  other  lands,  though  it  woo 
not  be  an  injurious  affecting  of  the  land  of  neighbouring  proprieti 
from  whom  no  land  had  been  taken  for  the  purpose  of  uie  intend 
works.  Cowptr  Essex  v.  Local  Board  for  Acton,  14  Jl  C.  153 ;  ] 
Halsbubt,  L.C.,  161.  In  that  case  the  subject  for  compensation  *« 
stated  by  Lord  MACNAaHTSN  thus :  "  When  lands  are  required  for  t 
purpose  of  a  public  undertaking,  and  the  owner  claims  oompensati 
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for  injury  to  otliei  lands  lieid  tlieTewitli^  I  think  the  teibimal  which  86Cl  63. 
wwtt  compensation  \«  Vnmd  to  take  into  cx>nsiderdtioii  the  purpose  — 
of  the  undertaking,  the  coneequeTices  likely  to  result  from  the  execation 
d  the  works  on  the  land  xeqimed,  and  any  alteration  in  the  character 
of  the  pio]^y  -which  those  works  are  calculated  to  bring  about* 
(p.  178).  From  that  statement  of  tlie  principle  it  would  appear  to 
mkw^iat  when  the  workft  axe  carried  on  upon  the  land  taken,  and  the 
depsedaldon  is  due  to  the  use  of  the  -works  which  use  is  in  itself  legal, 
cooipeosBticm  is  nevertheless  to  he  awarded  if  such  depreciation  in  fact 
takes  pbce,  and  it  is  not  necessary  to  show  that  the  use  of  the  works  if 
unauthorised,  would  have  g^ven  rise  to  actionable  damage.  See  S.  C.  per 
l^xd  Waiboh,  p.  166  -,  hut  o!  this  Lord  Halsbubt  expressed  doubt 
0^  159);  Kod^BuedmchY. Metropolitan  Board  of  Works,  L.  R.  5  H.  L.  45& 
A  fizrtaer  uropontion  should  he  noticed.  If  land  is  taken  from  a  pro- 
l»ie(or,  and  he  complains  of  the  injury  caused  to  the  remainder  oi  his 
land  by  reason  of  the  use  of  part  of  the  works,  which  part  is  not  con- 
^^TiKted  on  the  land  taken  from  him,  he  has  no  light  to  statutory  com- 
penaatioiL  CaUdoTnan  RaUuxvy  Company  t.  OgUvy,  2  Maco.  829  ;  Ciiy 
•f  Glatgow  Union  Railway  C(mjpany  v.  Hunter^  L.  R.  2  IL  L.  (Sc.X  78, 
■ad  aee  note  to  section  68. 
These  principles  have  been  applied  in  the  following  cases : — 
In  a  case  where  a  railway  company  took  some  hmd  and  proposed  to 
Bake  their  railway  on  it  cloee  to  a  cotton  mill  belon^png  to  tine  same 
prpinietor,  and  the  jury  found  a  sum  which  included  injury  to  the  pre- 
Ottes  by  reason  of  the  risk  of  fire  being  so  much  increased  bj  the 
proximity  to  the  railway  as  to  render  them  less  fit  and  convenient  for 
tkt  porpoees  of  a  cotton  null,  and  to  make  the  mill  not  insurable  except 
tt  a  sreatly  increased  premium,  it  was  held  that  the  jury  had  not 
exoeeaed  their  jurisdiction  in  so  doings  and  that  the  rule  that  compen- 
a^oncouki  only  be  given  for  that  which,  unless  sanctioned  bj  the 
ptivate  statute  would  otherwise  have  been  an  actionable  wrong,  had  no 
ap^liataon  to  cases  where  the  act  complained  of  was  done  on  land 
wEick  had  been  taken  from  the  claimant  by  force  of  statute.  In  re 
Siod^pmi,  TinmtrUyy  and  Altrincham  Railway  Companyy  33  L.  J.  Q.  B. 
251 ;  a^Fproved  in  Counper  Essex  v.  Acton  Local  Board,  14  A.  C.  153. 

Under  the  Thames  £mbankment  Act,  1862.  which  incorporated  the 
JjOida  dauses  Act,  a  riparian  owner,  who  had  the  right  of  fiow  of  the 
river  akog  the  whole  fronta^  of  his  property  on  which  was  a  mansion, 
■ad  the  use  of  a  cauerway  which  ran  from  Ms  garden  to  low- water  mark 
in  the  river,  was  deprived  of  the  use  of  the  causeway  and  of  his  com- 
Bomication  with  the  river,  and  of  the  right  of  flow  by  the  embuikment 
of  the  river  and  the  formation  of  a  road  between  it  and  the  {(arden. 
The  nmniie  in  assessing  the  compensation  took  into  consideration  the 
loB  ol  tne  river  fronta^  the  loss  of  privacv,  and  increase  of  dust  and 
noiae  consequent  on  the  creation  of  the  embankment  and  road.  It  was 
heJd  that  the  owner^s  rights  over  the  causeway  were  "  lands  "  within  the 
mffaning  of  the  spedal  Act,  and  that  the  umpire  was  justified  in  taking 
these  matters  into  consideration  in  assesdnff  the  compensation  to  be  paid 

i reason  of  Uie  taking  of  the  causeway  and  ruzht  ox  river  flow,  and  of 
damage  by  severance  and  other  injurious  affection  of  the  remaining 
laada  Dmke  of  Bvuiclguihv.  Metropolitan  Board  of  W 

In  tiie  last  case,  the  question  as  to  injuriously  affecting  the  remaining 
lands  was  so  complicated  with  other  questions,  that  it  has  been  doubted 
aa  to  bow  far  it  was  an  authority  for  the  general  propositions  above  set 
(mt    See  per  Lord  Blackburn  in  CaUionian  Railway  Company  v* 
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Beet  83.  JFalket^i  Trmteu,  7  Apjp.  Cas.  259,  at  p.  297  ;  but  the  general  prmcipli 
—  Lb  now  establiahed  by  Uovcper  Essex  v.  AUon  Local  Boards  14  A.  C.  153. 
In  that  case  the  knd  was  taken  for  the  purpose  of  making  sewagi 
works,  and  was  severed  from  land  laid  out  and  intended  to  be  usm  ai 
a  building  estate.  Evidence  was  given  before  a  jury  at  the  inquiaitio] 
to  the  effect  that  the  existence  of  sewage  works,  even  if  they  were  con 
ducted  H)  as  not  to  create  an  actionable  nuisance,  depredated  the  ni^« 
^-alue  of  neighbouring  land  for  building  purposes.  The  Jury  in  award^n 
compensation  awarded  a  large  sum  in  respect  of  the  severance  and  oUic 
injurious  affection.  It  was  held  that  the  jury  had  not  ^*^^^f^J^?^ 
jurisdiction  in  so  doinff,  and  that  compensation  might  be  awarded  fa 
daroaffe  to  be  suMained  bv  the  owner  by  the  injurious  affection  of  m 
otherlands,  not  only  by  the  construction  of  the  sewage  works  on  tin 
land  taken,  but  also  by  their  use.  Cotcper  Essex  v.  Acton  Local  Board^si^ 

Af  t»««.— For  the  provisions  as  to  compensation  in  respect  of  injurion^ 
affecting  mines,  see  post,  sections  77—85  of  the  Railwap  Clauses  Art 
1845,  and  sections  18—27  of  the  Waterworks  Clauses  Act,  1847,  and  tlM 
notes  to  these  sections. 

Agreement  by  Pnmoiers  to  restrict  Construction  of  JTorJb.— If  promoten 
of  undertakings,  whether  acting  solely  for  the  public  good  or  for  m 
purpose  of  pront,  offer  to  enter  into  a  contract  not  to  use  the  land  tnej 
are  authorised,  and  require  to  take  for  the  purposes  for  which  they  an 
authorised  to  take  the  land,  such  offer  if  accepted  would  not  bind  then 
successors,  and  would  be  void  ;  and,  therefore,  cannot  be  used  as  *  Pj?^ 
for  reducing  the  amount  to  be  assessed  for  injuriously  affecting  the  Jaaas 
of  the  same  owner  which  are  not  taken.  , 

Thus  where  harbour  trustees  were  empowered  to  take  part  of  a  peraon » 
land,  from  which  there  was  an  unrestricted  entrance  to  the  harbour,  wmJ 
offered  that  the  conveyance  should  restrict  their  use  of  the  g'^'"^"  j*^?J 
so  as  not  to  interfere  with  the  access  from  the  remaining  property  w 
the  harbour,  it  was  held  that  as  the  trustees  had  power  to  make  eiectms 
on  the  piece  of  ground  taken,  which  would  effectually  ^®*^^J.i^ 
frontage,  that  they  had  no  nower  to  make  such  an  agreement,  and  tD« 
the  landowner  was  entitled  to  be  compensated  on  the  basis  t^**^^^^ 
frontage  might  be  destroyed.  Ayr  Harbour  Trtist^es  v.  Osuwdj  u.  i>. 
8  A.  a  623.  ,  ^.  . 

If  the  trustees  in  that  case  could  have  bound  themselves  «!^/°tJ 
successors  by  the  agreement,  and  had  made  such  an  offer  ^^  ~*| 
landowner  refused  to  accept,  it  would  appear  that  he  could  not  g« 
compensation  for  the  injury  which  he  might  have  thus  prcventea. 
S.  C,  p.  634. 

In  a  case  where  the  land  taken  was  part  of  a  farm  where  the  own^ 
trained  and  exercised  steeplechase  horses  and  hunters,  and  ®^^?*ff  ^ 
given  that  the  remainder  would  be  useless  for  that  purpose,  and  that  n 
would  suffer  consequential  damage  by  reason  of  his  not  being  «W^ 
cairy  on  his  business,  and  that  he  would  have  to  sell  his  horses  ***y^ 
the  jury  awarded  a  large  sum  in  respect  thereof.  The  Coiu^-  ^^^^^^ 
quash  the  finding  on  the  ground  that  the  application  was  ^^.7\l 
but  stated  that  it  was  not  clear  whether  the  owner  was  ^^^^^  ,i« 
compensation  for  this  loss.  Meg.  v.  SJieward^  9  Q.  B.  D.  741,  P-  ^** 
The  Andover  and  Weighhill  Horse  Company  got  a  clause  in  thcHefla^ 
Railway  Act,  giving  them  compensation  under  similar  circumBtoncea, 
although  no  land  of  the  horse  company  was  taken  imder  the  Act 

SecoTid  Assessment. — As  to  whether  a  second  assessment  can  be  v^^ 
for  future  unforeseen  damage,  see  section  68,  note,  post,  p.  148. 
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w^ftmff"^^^  ^  ^?  provision  in  the  Lands  Clanaes  Acta  allowing  g^et  83. 
?»*«»  to  act  off  aflainst  an  ownei^s  claim  for  compensation  for      — 
«jen^  OT  other  mjunons  affection,  that  the  value  of  the  land  will  be 
°^  by  reason  of  the  m  of  the  land  taken  by  the  promoters. 

iMeiamtodosolias  beenaeldom  made.  The  point  was  raised  in 
Sr«\  •  I?^****  ^t/wy  Cmpany,  2  H.  &  C.  258,  and  Wilde,  R. 
?»•  tt  IS  the  fast  time  soch  an  idea  has  been  brought  forward,  and 
fC^^/;^.K>r giving couiitenance  to  it"  (p.  269>  In  EagU  v. 
'S  •  f^^  Cbmjwwy,  L.  R  2  C.  P.  638,  a  plamtiflPs  easement 
l<^h!5!  k  ^^^^  ™  consequence  of  which  he  suffered  damage  by 
^^  k  .  ^P^  foond  that,  although  such  injury  had  been 
^^?*^pJ^tiff*6  interest  in  the  premises  was  not  diminished 
Jr  ™*  «  ttie  property  had  been  enhanced  by  the  execution  of  the 
^*^  the  Court  held  that  this  latter  part  of  the  finding  was  wholly 


I  f»kr  ^?*^^  ^^  however  passed  certain  local  acts  for  purposes  of 

[  XJi  ^"^^^^^^  ^^  ^^^^^ ®^  ^^®  ^^^*  Clauses  Acts  dealing 

■       att  giYing  compensation  for  lands  injuriously  affected  have  not 

Sj°^"**^  apparently  on  Ae  ground  that  any  injurious  affection 

^w  ampcMalfid  hy  the  benefit  received.    See  Ferrar  v.  Com^ 

;  ^^\^^^  L  R  4  Ex.  227,  under  City  of  London  Sewers  Act, 

SS'  ?  y^Jitan  Mana«ment  Act,  1868,  and  see  Reg.  v.  Mayor  of 

\  "^^B.2Q.R292  ;  mag  v.  Corporatum  of  L<md(n\,  16  Ex.  376. 

^wiutaienae  of  the  knd  may  be  taken  into  account  in  estimating 

'  yi^^  ^JWTerance,  and  by  other  injurious  affection  of  the  land 

'.  57^*0  ^  same  owner  not  taken  {Emx  v.  AeUm  Local  Board, 

l^^^^j^  it  would  appear  that  if  the  value  of  such  land  is  enhanced 

-  ,^  j|j^  ^  <>f  t^e  land  taken,  the  damage  may  in  such  cases  be 

^it  cannot  be  set-off  against  the  value  of  the  interest  taken,  nor 

^  wier  injuries  to  land  which  would  give  a  cause  of  action. 

^ae  "Victorian  Lands  Compensation  Act,  1869,"  provision  is 

a^il   j3"^  shall  be  had  to  the  enhancement  of  value  of  the 

Jt""  Wonring  to  the  person  to  whom  compensation  is  to  be 

^^HicPriyy  (S)tuicil  held  this  to  mean  that  where  an  owner  is 

/^^Qs&i^       for  damaee  to  his  lands  by  reason  of  severance 

^^rftneland  taken,  or  the  lands  being  otherwise  iniuriously 

rr^j^  there  is  enhancement  in  value  of  his  adjoining  land,  the 

TJ2^        against  the  other,  and  they  further  held  that  the 

^T'^^  ^  value  may  arise  from  the  use  as  well  as  the  construction 

Z^  Sarding  v.  Board  of  Land  and  JForks,  11  A.  C.  208. 

yJ9*«t--Local  bodies  have  also  been  allowed  to  purchase  more 

^^vu  actually  necessary  for  the  work  authorised,  and  have  been 

y^edtoleaae  and  sell  such  land  for  the  purpose  of  recouping  their 

» l^kmy  V.  Mayor  of  London,  L.  R.  1  H.  L.  34;  Quintcm  v. 

T?(^,17Ea.  524. 

•  j^  have  lately  been  inserted  in  local  Acts  for  public  purposes, 
j^™«9  to  enable  pubbc  bodies  to  recoup  themselves  for  their  outlay, 
jj^^  from  the  owners  of  premises  and  lands  part  of  the  enhanced 
?T  ^e  report  by  a  select  committee  of  the  House  of  Lords  as  to 
^'ono  of  these  enactments,  and  a  copy  of  these  provisions  from  a  local 
^'^ulbi  found  in  Appendix  XL,  poit. 

W.  Wiett  the  compensation  payable  in  respect  of  any  Where 
"^'j  or  any  interest  therein,  shall  have  been  ascertained  by  tUm^to"** 
'^  ^nation  of  a  surveyor,  and  deposited  in  the  bank  under  »bient 


arbitim- 
tioD. 
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86Ct  6i.  the  provisions  herein  contained,  by  reason  that  the  owner  of 
Dtf^  hat  or  party  entitled  to  convey  snch  lands  or  such  interest  therein 
^^^^j,^  as  aforesaid,  conld  not  be  fonnd  or  was  absent  from  the 
^  *  "^  ^^  kingdom,  if  snch  owner  or  party  shall  be  dissatisfied  with 
ptf^'maj  snch  valuation  it  shall  be  lawful  for  him,  before  he  shall  have 
Mb-  *PpJi®d  ^  ^  Court  of  Chancery  for  payment  or  investment 
mitted  to  of  the  moneys  so  deposited  under  the  provisions  herein  con- 
tained by  notice  in  writing  to  the  promoters  of  the  under- 
taking, to  require  the  question  of  such  compensation  to  be 
submitted  to  arbitration,  and  thereupon  the  same  shall  be  so 
submitted  accordingly,  in  the  same  manner  as  in  other  cases 
of  disputed  compensation  hereinbefore  authorised  or  required 
to  be  submitted  to  arbitration. 

"By  the  Valuation  of  a  Burveyor,"  i«^  punnant  to  section  6a 
The  case  of  the  part^  not  appearing,  referred  to  in  that  eecti<niy  u  not 
included  in  this  section. 

Dqxmted  in  tU  BcMiifc.— The  provinons  are  to  be  found  in  sections 
09—80. 

"J»  tke  mme  fnanner," — ^As  to  the  prooedore  in  arbitrationB,  b« 
sections  S3,  S6 — 37,  and  03^  and  the  Arbitration  Act,  1889,  pod. 

Question  Q5^  The  question  to  be  submitted  to  the  arbitrators  in  the 
mitted  to  c^s^  hi^t  aforesaid  shall  be,  whether  the  said  sum  so  deposited 
tafto^^'    as  aforesaid   by  the  promoters  of  the  undertaking  was  a 

sufficient  sum,  or  whether  any  and  what  further  sum  ought 

to  be  paid  or  deposited  by  them. 
**  Tke  COM  kut  <rfcnnMLt"  i.e.,  in  the  casee  mentioned  in  section  d4. 

If  farther       QQ^  If  the  arbitrators  shall  award  that  a  further  sum  ongH 

awarded,  to  be  paid  or  deposited  by  the  promoters  of  the  undertaking 

promoters  jj^^y  ^]^][  p^y  ^^  deposit,  as  the  case  may  require,  snA 

deposit  further  sum  within  fourteen  days  after  the  making  of  such 

^Odn  award,  or  in  default  thereof,  the  same  may  be  enforced  by 

fourteen  attachment,  or  recovered  vrith  costs  by  action  or  suit  in  any 

^  of  the  Superior  Courts. 

^^Inforoed  by  Atiachment.'*^Genera]ly  as  to  enforcing  an  awai4 
see  section  86,  note  ^*  Enforcing  the  award,"  ante^  p.  78. 

^rU  ^^'  ^  ^^^  arbitrators  shall  determine  that  the  sum  ^ 
tration.      deposited  was  sufficient,  the  costs  of  and  incident  to  suol 
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irlM(nk,to  \)e  detennined  by  tb.e  arbitrators,  fthall  be  in  BeeUI7. 
ibedttCR&oii  oE  Hhe  arbitTators,  biit  if  the  arbitrators  sball 
detenobft  ^t  a  for&eT  sum  ought  to  be  paid  or  deposited 
hj  the  piomotoTS  of  lihe  uadertakiiig,  all  the  costs  of  and 
incUfiot  to  tiie  ubitcaidon  shall  be  borne  by  the  promoters  of 
die  underiakiiig. 

"The  Coita  of  and  Ineidoiit.** — Aa  to  costs  in  other  cases  of 
artatntioQ,  see  Bection  M,  atit€,  p.  73 ;  and  aee  the  notes  thereto,  as  to  what 
costBsre  iBdnded,  and  see  aiao  Bectiona  51  and  62,  ante^  pp.  100,  lOS. 

'^Tte  be  determined  by  the  ArMtrators.'*— See  section  34,  note 
To  ic  KtOei  by  the  arbitratorB,"  ante,  p.  74.  If  either  party  reqaiie^ 
the  amonnt  nrast  be  taxed  by  a  taxing  master,  by  section  1  of  the  Lands 
CkoKs  Coasolidation  Act,  I860,  see  tn^ra^  sxii  see  the  notes  thereto. 

Btcovering  ike  Oosts.-*aee  note  to  section  34,  **  Kecovery  of  the  costs,'' 
«afe,p.7e. 

6S«  If  <u^7  pArty  shall  be  entitled  to  any  compensation  in  To  be 
respect  of  any  lands,  or  of  any  interest  therein,  ¥rbich  shall  ^^^, 
have  been  taken  for  or  injnrionsly  a£Fected  by  the  execntion  timtion  or 
of  the  irorks,  and  for  which  the  promoters  of  the  undertaking  theoptioQ 
ibaQ  not  have  made  satisfaction  under  the  provisions  of  this  ^  ^^® 
or  tbe  special  Act,  or  any  Act  incorporated  therewith,  and  claiming 
if  the  compensation  claimed  in  snch  case  shall  exceed  the  ^^' 
?mn  of  fifty  pounds,  such  party  may  have  the  same  settled 
either  by  arbiteition  or  by  the  verdict  of  a  jury,  as  he  shall 
tUnk  fit ;  and  if  such  party  desire  to  have  the  same  settled 
by  arUtration,  it  shall  be  lawful  for  him  to  give  notice  in 
wiiiiBg  to  the  promoters  of  the  undertaking  of  such  his 
desire,  stating  in  such  notice  the  nature  of  the  interest  in 
sndi  lands  in  respect  of  which  he  claims  compensation,  and 
the  amount  of  the  compensation   so  claimed  therein ;  and 
unless  the  promoters  of  the  undertaking  be  willing  to  pay 
the  amount  of  compensation  so  claimed,  and  shall  enter  into 
a  written  agreement  for  that  purpose  within  twenty-one 
&ys  after  the  receipt  of  any  such  notice  from  any  party  so 
eirtitled,  the  same   shall  be  settled  by  arbiteation  in  the 
manner  herein  provided  ;  or  if  the  party  so  entitled  as  afore- 
said desire  to  have  such  question  of  compensation  settled  by 
jury,  it  shall  be  lawful  for  him  to  give  notice  in  writing  of 
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Sect.  64.  the  provisions  herein  contained,  by  reason  that  the  owner  of 
par^  has   or  party  entitled  to  convey  such  lands  or  sttch  interest  therein 
termined    ^  aforesaid,  could  not  be  found  or  was  absent  from  the 
by  ftBur-    the  kingdom,  if  such  owner  or  party  shall  be  dissatisfied  with 
partj'may  snch  valuation  it  shall  be  lawful  for  him,  before  he  shall  have 
Mme  sab-  ^PP^^^^  ^  *^^  Court  of  Chancery  for  payment  or  investment 
mitted'to    of  the  moneys  so  deposited  under  the  provisions  herein  con- 
£00^*"      tained  by  notice  in  writing  to  the  promoters  of  the  under- 
taking, to  require  the  question  of  such  compensation  to  be 
submitted  to  arbitration,  and  thereupon  the  same  shall  be  so 
submitted  accordingly,  in  the  same  manner  as  in  other  cases 
of  disputed  compensation  hereinbefore  authorised  or  required 
to  be  submitted  to  arbitration. 

"By  the  Valuation  of  a  Surveyor,"  «*«.,  I>^iwowit  to  section  sa 
The  case  of  the  party  not  appearing,  zefexred  to  in  that  section,  is  not 
included  in  this  section. 

Depmtedin  the  BanJc-^ThQ  provisions  are  to  he  found  in  sections 
69—80. 

"In  the  same  manner" — ^As  to  the  procedure  in  arbitrations,  see 
sections  23,  25—37,  and  63,  and  the  Arbitration  Act,  1889,  poiL 

Quertion  Qg^  The  question  to  be  submitted  to  the  arbitrators  in  the 
mitted  to  Case  last  aforesaid  shall  be,  whether  the  said  sum  so  deposited 
^  "^'    as  aforesaid  by  the  promoters  of  the  imdertaking  was  a 

sufficient  sum,  or  whether  any  and  what  further  sum  ought 

to  be  paid  or  deposited  by  them. 
"  Ths  caw  last  aforesaid,"  i.e.,  in  the  cases  mentioned  in  section  64. 


If  farther  QQ^  If  the  arbitrators  shall  award  that  a  further  sum  ought 

awarded,  to  be  paid  or  deposited  by  the  promoters  of  the  undertaking, 

gomoters  tjj^y  gij^ll  pay  or  deposit,  as  the  case  may  require,  such 

deposit  further  simi  within  fourteen  days  after  the  making  of  such 

J^^  award,  or  in  default  thereof,  the  same  may  be  enforced  by 

fourteen  attachment,  or  recovered  with  costs  by  action  or  suit  in  any 
of  the  Superior  Courts. 

^^Inforoed  by  Attachment."— Generally  as  to  enforcing  an  award, 
see  section  86,  note  *^  Enforcing  the  award,"  antSy  p.  78. 

CoBts^         67.  If  the  arbitrators  shall  determine  that  the  sum  so 

toe  arbi*       _  ,      _  ^^^ 

tration.      deposited  was  sumcient,  the  costs  of  and  incident  to  sudi 
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lea?etheq\iadoiio{  t)ie  claimants  title  to  be  settled  on  proceedings  Seel  68. 
toofataotto  8^  aside  t\ie  award  or  verdict.  The  Coart  will  not  — 
ratnb  piooeedinra  on  the  gronnd  tliat  the  claimant  has  no  right  to 
eompeofitiaD,  ana  that  the  proceeding  will  be  fruitlefls.  See  aec- 
^S,iujte'*T\ie  same  shall  \)e  ao  settled,"  anUj  p.  57 ;  section  85, 
Bflte^Betraiidiig  Aibitratiou,"  ante,  p.  04  ;  section  50,  note  "  Jnris- 
&tiijft  d  Sberif  and  Jnry,"  ont«,  p.  95.  If,  however,  a  person  make 
an  misQasggh]!  daim,  he  wiii  not  he  entitled  to  the  costs  or  the  inquiry. 
Tdi  T.  Mitropolitan  EaMway  Gvmpanyy  19  W.  R.  720. 

^'0  oftff  remcdi^  if  act  intra  vires. — 11  the  promoters  of  an  under- 
tskiiig  act  properly  within  the  limits  of  their  statutory  powers  the 
ciLhr  remedy  for  injnrions  affection  of  land  is  that  provided  by  this 
aodthe^ud  Act,  and  the  person  whose  property  is  injured  cannot 
gHDceed  by  action  lor  damages  or  injunction  to  restrain  the  promoters. 
Thsfl,  where  andent  lighU  are  likely  to  be  interfered  with,  the  owner 
msT  pfToceed  under  this  section,  but  no  other  action  will  lie.  Dvke  of 
WM  ▼-  I>o«»m,  20  EqL  353  ;  Clark  v.  Seliool  Board  for  Londtm,  9  Ch. 
ISO ;  and  see  per  Lord  Blackburn,  CkUedonian  Railway  Company  v. 
W^lka't  Tnttteea,  7  A  C.  259,  n.  293. 

If  the  promoters  acting  within  their  powers  do  damage,  for  which 
BO  remedy  is  ^en  by  this  or  the  special  Act,  the  person  damaged  has 
10  remedy.  Vav^han  v.  Taff  Vale  Railvxiy  Companyy  5  H.  ^  N.  679  ; 
H«miMrtmtt^  fiaiiioay  v.  Brandy  L.  R  4  H.  L.  171  ;  and  see  cases 
died,  ia/ro,  under  "  Principles  of  compensation  for  land  injuriously 
afEecied." 

^  ^  Any  Lands  or  any  Interest  therein."— See  definition  of 

"  iAoda,"  in  section  3  and  note  thereon,  anU^  pp.  5, 7.    As  to  the  various 

i^rfflts  to  he  compensated,  see  section  18,  notes  "  Lands  "  and  "  To  all 

the  igaxUea  iaterested,"  anU,  pp.  33,  43.    See  also  the  notes  to  the  same 

•^^^lon  SB  lo  what  lands  the  promoters  of  an  undertaking  may  take. 

^■^^ra^^when  disturbed,  do  not  come  under  lands  which  have  been 

*^^M^eaine  under  this  section  as  lands  which  have  been  injuriously 

™^«:  Under  the  Waterworks  Clauses  Act,  1847,  when  the  whole 

~p**^  wdiTerted,  the  procedure  is  the  same  as  for  land  taken  ;  if  part 

~y^  *n«proadiipe  is  the  same  as  for  land  injuriously  affected.    See 

*«»««  to  section  6  and  12  of  that  Act,ixM«. 

^^WMjJ  gjjju  jii^yg  Ij^^jj  taken."— The  promoters  of  an  tmder- 

*™?  aothoriaed  to  take  lands  may  not  take  them  except  according  to 

»  PWTftions  of  this  and  the  special  Act     Sections  84—88,  in/ro,  deal 

^^^fjjae  procedure  when  the  promoters  desire  to  take  possession  before 

JBar  i^k    ^  ascertained  or  the  purchase  completed.     Possession 

^j^  «iso  be  given  by  consent  of  the  proprietors  ot  the  land.    As  to 

r|^** Dote  to  aection  84,  post.    A  third  class  of  cases  arises  where  the 

^^^^  have  entered  upon  lands  and  have  omitted  by  mistake  to 

•JJ^r**,  *ny  interest  thereon.     These   interests  they  may  purchase 

^^n»  ox  DQonths  of  the  notice  of  such  interest  or  within  six  months 

^^"^  rght  thereto  shall  have  been  established  by  litigation  if 

*^*jyy-    Sections  124— 126. 

^^«e  promoters  take  possession  of  land  otherwise  than  in  these 

JrW  or  without  having  made  payment,  they  are  trespassers  and  arc 

"^^  to  penalties  under  section  89  ;  they  may  also  be  restrained  from 

/|^<0UQg  in  possession,  and  are  liable  also  to  an  action  for  damages  in 

°*9**    Section  18,  note  •♦They  shall  give  notice,"  an««,  p.  40.    In  such 
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Sect  68.  such  his  desire  to  the  promoters  of  the  undertaking,  stating 
such  particulars  as  aforesaid,  and  unless  the  promoters  of  the 
undertaking  be  willing  to  paj  the  amount  of  compensation 
so  claimed,  and  enter  into  a  written  agreement  for  that 
purpose,  they  shall,  within  twenty-one  days  after  the  receipt 
of  such  notice,  issue  their  warrant  to  the  sheriff  to  summon 
a  jury  for  settling  the  same  in  the  manner  herein  provided, 
and  in  default  thereof  they  shall  be  liable  to  pay  to  the  party 
so  entitled  as  aforesaid  the  amount  of  compensation  so 
claimed,  and  the  same  may  be  recovered  by  him,  with  costs, 
by  action  in  any  of  the  superior  courts. 

*' Entitled  to  any  Compensation."— A  person  in  not  entitled  to 
compensation  unless  it  can  be  sliown  that  a  right  of  oompenfiation 
is  given  to  bim  either  by  this  Act  or  by  the  special  Act  If  there  ie  no 
provision  in  the  special  Act  ^\'ing  compensation  for  mjuriooi^  affection 
of  lands,  and  if  section  68  is  not  incorporated,  no  party  is  entitled  to 
compensation  for  the  injurious  aflfection  of  his  lands,  if  no  other  land 
of  his  has  been  taken.  Ferrar  v.  Commissioners  of  Sewers,  L.  R  4 
Ex.  227. 

Where  the  special  Act  incorporates  the  Lands  Clauses  Acts,  but 
excludes  those  provisions  which  relate  to  "  the  purchase  and  takmg  of 
lands  otherwise  than  by  agreement,''  then  sections  16—68  are  all 
excluded  (S.  C.  and  R  v.  Mayor  of  London^  L.  R.  2  Q.  B.  292),  and, 
in  such  a  case,  in  the  absence  of  provision  in  the  special  Act,  there  is 
no  right  to  compensation. 

If,  however,  section  68  is  incorporated,  but  there  is  no  proviso  in  the 
special  Act  giving  compensation  for  injurious  affection,  it  has  been 
questioned  whether  section  68  does  in  itself  give  a  right  or  merely 
supplies  the  machinery  for  determining  the  amount  Ferrar  v.  Com- 
mxssioners  of  Sewers,  L.  R.  4  Ex.  227,  231.  It  seems  clear,  however, 
that  section  68  does  give  a  right  to  compensation  for  the  injurious 
affection  of  kmds,  at  least  when  read  with  other  sections  of  the  Lands 
Clauses  Act  In  Reg.  v.  St,  Lvk^s  (L.  R  6  Q.  B.  572),  LtrsH,  J., 
delivering  the  opinion  of  the  Court  (Blackburn,  Mellob,  and 
Lush,  JJ.),  said  :  "  We  entirely  agree  with  the  Court  of  Exchequer 
(t.e.,  Ferrar  v.  London  Commissioners  of  Sewers,  L.  R  4  Ex.  1,  overruled 
on  another  point  in  L.  R  4  Ex.  227),  that,  where  the  entire  Act  is 
incorporated  as  it  is  here,  no  other  enactment  is  needed  in  order  to 
confer  the  right  to  compensation  for  lands  injuriously  affected."  This 
opinion  was  confirmed  m  the  Exchequer  Chamber  (Ij.  R  7  Q.  B.  148), 
and  the  Court  further  held  that  because  a  special  Act  gave  compensa- 
tion in  particular  cases  not  necessarily  withm  section  68.  that  this  was 
not  inconsistent  with  compensation  also  being  given  unaer  section  68. 
In  Broadbent  v.  The  Imperial  Gas  Light  Company,  26  L.  J.  Ch.  277, 
280,  an  opinion  is  indicated  that  section  68  alone  would  give  a  right 
to  compensation  for  the  ii^urious  affection  of  lands  by  the  execution 
of  the  works. 

If  a  person  make  a  claim  for  compensation  for  injuriously  affecting, 
it  is  the  duty  of  the  arbitrator  or  jury  to  find  the  amount  only  and  to 
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leare  the  quesdon  of  the  clainianf  s  title  to  be  settled  on  proceedings  Sect.  68. 
to  enforce  or  to  set  aside  the  award  or  verdict  The  Court  will  not  — 
restrain  proceedings  on  the  ground  that  the  claimant  has  no  right  to 
eompensatioii,  and  that  the  proceedings  will  be  fruitless.  See  sec- 
tion 23,  note  *'  The  same  shall  be  so  settled/'  ante,  p.  57  ;  section  25, 
note  "  Restraining  Arbitration,"  anUj  p.  64  ;  section  50,  note  "  Juris- 
diction of  Sheriff  and  Jury,"  ante,  p.  95.  If,  however,  a  person  make 
an  onsnceeesful  claim,  he  will  not  be  entitled  to  the  costs  or  the  inquiry. 
Todd  V.  Maropolitan  Bailrvay  Company,  19  W.  R.  720. 

No  other  remedy  if  act  intra  vires. — If  the  promoters  of  an  under- 
taking act  properly  within  the  limits  of  their  statutory  powers  the 
only  remedy  for  injurious  affection  of  land  is  that  provided  by  tliis 
and  the  special  Act,  and  the  person  whose  property  is  injured  cannot 
proceed  by  action  for  damages  or  injunction  to  restrain  the  promoters, 
iliiu,  where  ancient  lights  are  likely  to  be  interfered  with,  the  owner 
ma?  proceed  under  this  section,  but  no  other  action  will  lie.  Duke  of 
mford  V.  iJawwn,  20  Eq.  353  ;  Clark  v.  School  Board  for  Londm,  9  Ch. 
ISO ;  and  see  per  Lord  Blackburn,  Caledonian  Railway  Company  v. 
Wd^i  Truttees,  7  A.  C.  259,  p.  293. 

If  the  promoters  acting  witnin  their  powers  do  damage,  for  which 
no  remedy  is  nyen  by  this  or  the  special  Act,  the  person  damaged  has 
no  remedy.  Vavghan  v.  Taff  Vale  Railway  Company,  5  H.  %  N.  679  ; 
BmmmmiiJlh  Railway  v.  Brand,  L.  R.  4  H.  L.  171  ;  and  see  cases 
cited,  infra,  under  "  Principles  of  compensation  for  land  injuriously 
tfected." 

**An7  Lands  or  any  Interest  therein."— See  definition  of 
"  Lands,"  in  section  3  and  note  thereon,  ante,  pp.  5, 7.  As  to  the  various 
rotereste  to  be  compensated,  see  section  18,  notes  "  Lands  "  and  "  To  all 
the  jarties  interested,"  ante,  pp.  33,  43.  See  also  the  notes  to  the  same 
^<^n  as  to  what  lands  the  promoters  of  an  undertaking  may  take. 
Saaements,  when  disturbed,  do  not  come  under  lands  which  have  been 
token,  but  come  under  this  section  as  lands  which  have  been  injuriously 
affectei  Under  the  Waterworks  Clauses  Act,  1847,  when  the  whole 
f^^mm  fg  diverted,  the  procedure  is  the  same  as  for  land  taken  ;  if  part 
only,  the  procedure  is  the  same  as  for  land  injuriously  affected.  Stee 
notes  to  section  6  and  12  of  that  Act,  post. 

*^.  Which  shall  have  been  taken." — The  promoters  of  an  under- 
taking authorised  to  take  lands  may  not  take  them  except  according  to 
the  provudons  of  this  and  the  special  Act.  Sections  84 — 88,  infra,  deal 
vitfi  the  procedure  when  the  promoters  desire  to  take  possession  before 
the  price  naa  been  ascertained  or  the  purchase  completed.  Possession 
nay  also  be  given  by  consent  of  the  proprietors  ot  the  land.  As  to 
this,  see  note  to  section  84,  pott.  A  third  class  of  cases  arises  where  the 
promoters  have  entered  upon  lands  and  have  omitted  by  mistake  to 
P^hase  any  interest  thereon.  These  interests  the^y^  may  purchase 
within  six  months  of  the  notice  of  such  interest  or  within  six  months 
^^  &e  right  thereto  shall  have  been  established  by  litigation  if 
««*aiaiy.    Actions  124— 126. 

If  the  promoters  take  possession  of  land  otherwise  than  in  these 
wm  or  without  having  made  payment,  they  are  trespassers  and  are 
liable  to  penalties  under  section  89  ;  they  may  also  be  restrained  from 
'^Bznaining  in  poesession,  and  are  liable  also  to  an  action  for  damages  in 
tKapnas.   Section  18,  note  '*  They  shall  give  notice,"  wnJU,  p.  40.    In  such 


126  TfiS  LAXDS  OLAUSSS  ACT,  1845. 

Sect.  W.  A  <:a^  the  landowner  ia  not  bound  to  proceed  under  thia  section  but  may 
—  bring  an  action.  StreU<my.0rmiW'e9Uni  and  Brentford  BaUwayGo^ 
6  Ch.  App.  761.  But  if  the  promoterB  take  XMseetBion  under  aectioB  85, 
and  remain  therein  after  the  time  limited  for  the  compulwry  takiaj;  of 
land  without  payment  of  compenaation,  their  pooeccoion  is  not  unlawful, 
and  no  acticm  of  ejectment  will  lie.  It  is  for  the  landowner  in  such  a 
case  to  initiate  prooeedinga  under  thia  aection  for  compenaation.  Dot  cL 
Armidead  v.  iforth  BtaffordMre  BaUwav  Company^  20  L.  J.  Q.  B.  249. 
And  it  will  be  a  good  anawer  in  auch  a  caae  to  a  auit  for  apedfic 
performance  that  the  landowner  haa  not  taken  the  atepa  indicated  by 
thia  aection.  Adams  ▼.  London  and  Bladnoall  Railway  Company,  19 
L  J.  Oh.  W7. 

In  the  caae  of  a  person  in  poeaeaaion  of  land  aa  a  tenant  from  year  to 
year,  which  land  haa  been  taken,  the  remedy  of  the  tenant  is  not 
under  thia  aection  but  under  aection  121.  Knapp  v.  London,  Chaihamy 
and  Dover  Eailway  Company^  3S  L.  J.  Ex.  236,  and  see  notes  to 
aection  121,  poet. 

Mud  be  an  Actual  Taking, — In  order,  however,  that  thia  sectioa  mar 
anply,  the  lands  muat  actually  have  been  taken  or  injuriously  affecteo. 
The  mere  deliyery  of  a  notice  to  treat  ia  not  sufficient ;  the  delivery  of 
auch  a  notice  givea  the  landowner  a  risht  to  have  the  value  of  the  land 
assessed  as  provided  by  section  21  and  subsequent  sections.  See  note 
to  section  21,  ^  Shall  be  settled  in  manner  hereinafter  provided,"  arUe, 
p.  52.  Section  68  applies  when  the  lands  have  been  actually  taken  into 
the  possession  of  the  promoters  and  no  action  will  lie  for  the  amoont 
claimed  as  provided  oy  this  section  for  lands  for  which  a  notice  to 
treat  only  has  been  given.  BurUn^w  v.  Birmingham  and  Otfori 
Junction  Railway  Company,  20  L.  J.  Ex.  246. 

Similarly,  if  after  a  notice  to  treats  the  promoters  give  notice  of 
entering  under  section  86,  and  in  accoraance  therewith  make  a  depodt 
and  give  a  bond,  but  do  not  actually  enter,  this  section  does  not  apply. 
Beg.  V.  Manley-Smith  ;  Re  Church  and  London  School  Board,  67  L.  T.  197. 

But  if  there  haa  been  a  notice  to  treat  and  actual  entry  made  after- 
wards, the  procedure  is  not  to  have  the  amount  assessed  as  provided  by 
section  21,  but  the  proper  procedure  ia  under  this  section.  EaUm  t. 
Mid  Great  Western  Railway  Company,  10  Ir.  L.  R  (1847),  310. 

What  is  a  taking, — A  person  had  a  leasehold  interest  in  premiseB 
which  were  sublet  to  a  yearly  tenant ;  a  notice  under  the  special  Act 
that  the  land  would  be  required  was  given  to  the  lessee,  but  the 
company  subsequently  arranged  with  the  yearly  tenant  and  received 
from  him  the  key.  The  lessee  proceeded  under  this  section,  and 
as  the  company  did  not  summon  a  jury,  brought  an  action  to  recover 
the  amount  clcomed.  It  was  pleaded  that  the  company  had  not  taken 
possession,  but  the  jury  founa  that  they  had,  and  the  Court  held  that 
they  had  rightly  so  found  and  that  an  action  lay  under  this  section. 
Barker  v.  Metropolitan  Railway  Company,  17  C.  B.  (k.8.)  785. 

Where  a  contractor  had  brought  some  waogons  and  rails  and  other 
implements  on  the  land  and  left  them  but  dionot  commence  work,  and 
it  was  shown  that  he  had  the  consent  of  the  tenants,  and  that  he  had 
done  it  without  beina  authorised  by  the  promoters^  it  was  held  that 
no  actual  taking  was  shown  and  an  injunction  restraining  the  promote 
was  refused,    ^andish  v.  ^oyor  of  Lwerpool^  1  Drew.  1. 
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^^LqnrkmBly  alTeeted.*'— When  kod  has  been  taken,  the  ocunpen-  gect  68. 
atioQ  for  tb«  injurious  affection  of  land  of  the  same  owner  neld       — 
therewith,  is  assessed  as  part  of  the  purchase  money  for  the  land  Ukeo, 
SB  provided  by  sections  49  and  63.    As  to  the  principles  of  oompen- 
ation  in  such  a  case,  see  notes  to  section  63.    All  other  iigunoua 
aSectioa  of  lands  b^  reason  of  the  execution  of  tiie  works,  if  the    • 
amount  exceeds  50f^  is  asBessable  (if  at  all)  under  this  section.    As  to 
the  principles  of  compensation  in  such  a  caae,  see  note  to  thi^  section, 
ts/ro,  p.  129. 

Thus,  a  tenant  from  year  to  year,  whose  prenuses  have  been  affected, 
ihould  proceed  under  tins  section  if  no  part  has  been  taken  and  he 
claims  more  than  601.  {Beg,  y.  Sheriff  of  Middluex,  10  W.  R.  717) ;  but, 
if  part  or  the  whole  of  his  premises  be  taken,  the  proceedings  should  be 
before  justices  pursuant  to  section  121.  Beg.  v.  MandieUer,  Shefield^ 
tmd  LincolfiMre  Batlway  Oofrnpan^^  4  £.  &  B.  88  ;  Knapp  y.  Londonj 
Chatham^  and  Dover  BaHway  tiampa»y,  32  L.  J.  Ex.  236,  and  cases  cited 
in  note  to  section  121,  post. 

Similarlj  a  limited  owner,  or  person  under  disability  such  as  a  tenant 
ior  life,  may  proceed  under  this  section  and  claim  compensation  for 
pennanent  injury  to  the  land  in  the  same  way  as  an  owner  in  fee. 
SiMM  y.  Mayor  of  Yeovil^  2  C.  P.  D.  99. 

The  poesessor  of  an  iiUeretn  termini  would  also  appear  to  haye  the 
lidbt  of  claiming  under  this  section.  Oillard  y.  Chothire  Lvnu  Ckm^ 
vSttee,  32  W.  B.  943. 

Stall  exceed  the  eum  of  60/. — No  provisions  are  made  in  this  section 
for  the  caaes  where  the  amount  claimed  is  50/.  or  under,  but  in  such 
eases  jurisdiction  is  giyen  to  justices  to  assess  the  amount  (section  22). 
The  procedure  in  such  a  case  is  regulated  by  section  24.  For  cases 
thereon,  see  the  notes  to  these  sections,  ante,  pp.  55, 59.  As  to  section  22 
giying  a  jiAt  to  compensation,  see  Beg.  y.  £S.  LvJc^s,  L.  R.  6  Q.  R  572, 
p.  576,  and  II  R.  7  Q.  B,  148,  p.  152. 

^Bwdb.  party  may  have  the  aame  settled."— It  is  the  party 
i>Uifning  vno  must  b^^  the  proceedings  to  haye  the  amount  settled 
whether  the  lands  haye  been  taken  or  injuriously  affected.  Doe  d. 
AnmOead  y.  liorih  Staffordshire  Bailway  Company^  20  L.  J.  Q.  B.  249 ; 
A^mu  T.  London  and  ilackw<dl  BaUtcay  Company,  19  L.  J.  CL  557, 
cited  A^mk  In  the  case  of  injuriously  affecting  merely,  under  which 
is  indttd«d  the  disturbance  of  easements,  the  promoters  are  not  bound 
to  pay  compensation  or  to  take  any  steps  to  haye  the  same  ascer- 
tained, before  they  proceed  to  execute  their  works,  nor  are  they  bound 
by  sections  84  or  85  to  make  any  deposit  or  to  enter  into  any  bond. 
HxAtan  T.  London  and  South  Western  Bailvxiy  Company,  7  Hare  259 ; 
Maeey  ▼.  Met/rwoUtam,  Board  of  Works,  33  L.  J.  Ch.  377  ;  Tmp/e  Pier 
Con^any  y.  Metropolitan  Board  of  Works,  34  L.  J.  Ch.  262.  Nor  can 
they  be  required  to  take  the  injured  premises  or  do  any  act  in  respect 
thoeot    Beg.  v.  Poulter,  20  Q.  B.  D.  132. 

The  party  claiming  is  not  bound  to  giye  a  month's  notice  of  his 
daim  or  to  take  pro^edings  within  six  months  of  the  accrual  of  his 
daim,  in  cases  where  the  promoters  are  a  public  body,  under  a  statute 
which  proyides  that  they  are  entitled  to  one  month's  notice  of  any 
pcoceedingB  to  be  taken  against  such  body,  and  that  such  proceedings 
most  be  Brought  within  six  months  of  the  accrual  of  the  cause  of 
action  or  ground  of  daim  or  demand.     Prooeedingi  to  recoyer  com- 
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Soct.  68  P^^^^^^o*^  ^^^  works  done,  under  powers  conferred  by  statate  on  such 
-1.    '  a  body,  do  no  fall   within  each  a  proviso.     Delany  v.  MetropoUUm 
Board  of  JForks,  L.  R.  2  C.  P.  632  ;  L.  R.  3  C.  P.  111. 

'^  Stating  in  such  Notice  the  Natnre  of  the  IntereBt"— This 
provision  is  similar  to  the  one  made  in  section  23,  except  that  if  the 
owner  take  no  steps  the  promoters  are  not  bound  to  pay  any  compen- 
satioD.  The  particulars  of  the  nature  of  the  interest  required  by  this 
section  are  practically  the  same  as  those  referred  to  in  section  21,  and 
required  unaer  section  23.  Healev  v.  Thames  Valley  Railway  Gcmpany^ 
13  W.  R.  44,  and  see  the  cases  cited  to  section  21,  note  *'  The  particalan 
of  his  claim,"  ante,  p.  61.  A  person  who  has  a  14  years*  lease  of  premises 
with  an  option  of  determining  it  on  six  months'  notice,  and  wno  deter- 
mines it  because  a  railway  company  are  about  to  injure  his  right  to 
light,  ought  only  to  state  his  interest  as  lasting  to  the  expiration  of  the 
six  months'  notice.    Reg,  v.  Poulter,  20  Q.  B.  £).  132. 

''By  Arbitration  in  the  manner  herein  provided."— That  is 
in  the  manner  provided  in  sections  26 — 37,  which  are  now  to  be  lead 
with  the  Arbitration  Act,  1889  (post).  Section  34  which  provides 
how  costs  are  to  be  borne  also  applies  to  this  section.  Votes  r. 
Mayor  of  Blackburn,  29  L.  J.  Ex.  447  ;  Metropolitan  District  BaUusai 
Company  v.  Sharpe,  6  A.  C.  426,  and  see  notes  to  section  34,  ante,  p.  73. 

"Within  twenty-one  days  .  .  .  issue  their  warrani"- 
If  a  claimant  has  given  a  notice  of  his  desire  to  have  the  compensation 
assessed  by  a  jury,  the  promoters  must  summon  such  jury  within  21 
days  aftei  receiving  it,  and  if  the  claimant  before  they  have  issued  theii 
warrant,  desire  a  special  jury  under  section  64,  such  later  notice  does  not 
extend  the  time,  but  the  warrant  to  summon  must  issue  within  21  days 
from  receipt  of  the  first  notice,  otherwise  an  action  wiU  lie  for  the 
amount  claimed.    Glyn  v.  Aherdare  Railway  Company,  28  L.  J.  C.  P.  271. 

"  A  jury  for  settlins"  the  same  in  the  manner  herein  pro- 
vided.— The  provisions  nere  referred  to  are  those  contained  in  sec- 
tions 38 — 67,  and  these  provisions  in  so  far  as  they  are  applicable,  apply 
to  assessments  by  jury  under  this  section.  Richardson  v.  SoiiQi  EaM/nn 
Railway  Company,  21  L.  J.  C.  P.  22.  Section  38  which  requires  the 
promoters  to  give  notice  before  issuing  their  warrant  to  a  jury,  however, 
does  not  apply.  Railston  v.  York,  NevKasUe,  and  Benoick  RaUway  (kmr 
.  pany,  16  Q.  B.  404,  and  see  notes  to  sections  38  and  61,  ante,  pp.  84, 101. 

Section  61  which  provides  how  the  costs  shall  be  borne  has  oeen  held 
to  be  applicable  to  assessments  before  juries  under  this  section 
{Richardson  v.  Souih  Eastern  Railway  Company,  21  L.  J.  C.  P.  22  ;  Eo^- 
ward  V.  Metropdi^n  Railway  Company,  33  L.  J.  Q.  B.  73^  and  the  time 
limited  for  m^ng  an  offer  under  that  section,  in  cases  under  section  ^ 
is  the  time  up  to  giving  the  ten  days'  notice  of  the  date  fixed  for  the 
inquiry  provided  by  section  46.  Hayward  v.  Metropolitan  Railw^ 
Company,  33  L.  J.  Q.  B.  73,  and  see  section  61,  note  "  The  sum  previously 
offered,"  ante,  p.  100. 

If  a  claimant  has  no  claim,  he  is  entitled  to  no  costs  if  he  require  the 
promoters  to  have  his  claim  assessed  under  section  68.  Todd  v.  Mitro- 
politan  Railway  Company,  19  W.  R  720  ;  Sharpe  v.  Metropolitan  RaUway 
Company,  4  Q.  B.  D.  646,  p.  662 ;  of.,  Capell  v.  Great  Jvestem  RaUtPO^ 
Company,  9  Q.  B.  D.  469. 
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(kenlly  as  to  aettling  tke  amoxxnt  of  compenBation  by  jury,  see  the  o^m  aq 
Bottt  to  KctaoBs  38-57.  Heci^W, 

"By  Actiou.*'— ^Vlien  a  claim  is  made  against  promoters  they  are 
bouna  to  proceed  Tmder  this  aection.,  otherwise  an  action  will  lie  against 
themfot  the  fall  amoimt  cLaimed.  Under  the  old  system  of  plead- 
ing it  vas  held  that  to  aach.  an.  action  they  may  not  plead  that  *'  the 
dajm  was  not  a  bond  fidt  claiin  within  the  statute,  but  in  fraud  of  the 
defeadants,  and  without  reasonable  cause,"  but  it  would  appear  that 
they  might  have  set  out  the  facts  on.  which  they  relied  to  show  that  it 
was  fraudulent.  Hoofper  v.  The  Bristol  Port  Railioay  and  Pier  Company^ 
35  L  J.  (k.s,)  299,  and  see  note  thereto. 

As  the  ^aessment  merely  determines  the  amount^  all  questions  of  title 
and  right  to  compensation  may  be  raised  by  defence  to  such  an  action. 
See  section  23,  note  ^'  The  same  shall  be  so  settled,"  ante^  p.  57. 

Pbikcifles  ot  Compextbatiok  tob  Injurious  Affbction 
OF  Land. 
General  Rules. — ^In  the  notes  to  section  63  are  discussed  the  principles 
lor  determining  the  compensation  for  injuriously  affecting  land  which 
hiH  been  held  with  the  land  taken.  Here,  it  is  proposed  to  discuss  the 
jmnciples  of  compensation  for  injuriously  affecting  lands  in  all  other 
cases.  In  the  absence  of  express  provision  in  the  special  Act  it  is  clear 
that  compensation  can  be  recovered,  although  no  part  of  the  land  has 
been  taken.  Metropolitan  Board  of  Works  v.  AicCarthy,  L.  R.  7  H.  L.  243  ; 
CuUdonrnan  Railway  Company  v.  Walker's  Trustees^  7  A.  C.  259,  and 
ca^es  cited  in  this  note.  That  the  same  principles  apply  whether  land 
has  been  taken  or  not,  provided  the  land  taken  be  not  neld  with  the  land 
not  taken,  is  also  clear.  Caledonian  Railway  Company  v,  Ogilvy,  2  Macq. 
229  ;  City  of  Glasgow  Union  Railway  Company  v.  Hunter^  L.  R.  2 
H.  Li.  (Sc)  78,  and  see  per  Lord  Chelmsford  in  Buccleuch  v.  Metro* 
p^itan  Board  of  Works,  L.  R  5  H.  L  418,  p.  458,  and  per  Lord 
W  ATfios  in  Cowper  Efsex  v.  Acton  Local  Boards  14  A.  C.  153,  p,  166- 

The  principles  herein  stated  apply  equally  to  cases  of  compensation 
under  sections  6  and  16  of  the  Baiiways  Clauses  Act^  1845,  post  (Ricket  v. 
MetTMfoUtan  Railway  Company,  L.  R.  2  H.  L.  175  ;  Hammersmith  Rail- 
icojr  Company  v.  Brandy  L  R.  4  H.  L.  171),  to  cases  under  sections  6  and 
12  of  the  Waterworks  Clauses  Act,  1847  {posty  New  River  Company  v. 
Joku&m,  !£.&£.  435,  and  see  per  Blackburn,  J.,  p.  446X  and  also  to 
cases  under  section  308  of  the  Public  Health  Act,  1875.  Cf.,  HaU  v. 
Jloyar  of  Bristol,  L.  R.  2  C.P.  322  ;  Brierley  Hill  Local  Board  v.  PearsaU, 
9  A.  C.  595.  The  same  principles  will  be  found  to  appl^  to  neaiiy  all 
nndatakings  carried  out  under  public  statutes.  Modifications  will, 
however,  be  found  under  the  mining  sections  of  the  Waterworks  Clauses 
Act,  1847,  posty  more  particularly  section  27,  and  see  also  the  Housing  of 
the  Working  Classes  Act»  1890,  s.  21,  post. 

There  are  four  propositions  which  have  been  laid  down  by  the 
House  of  Lords  for  determining  whether  a  right  of  compensation 
exirts under  these  statutes: — 

L  The  damage  caused  must  be  by  reason  of  what  has  been  authorised  by 
Ou  Legislature  and  not  from  other  Acts, 

If  there  ia  wron^  done  which  is  not  authorised  by  the  powers  oon- 
Bired  by  the  Legislature,  the  common  law  right  of  action  remains. 


iBRcd 

The  St „ 

of  what  the  promote 


The  Btatntes  only  give  compensation  for  losses  sustained  in  consequence 
aters  of  an  undertaking  may  do  lawfully  under  their 
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Sect.  68.  •tatutoxy  powen,  and,  that  for  anvthing  done   in  excees  'of  these 

— -     *  powers  or  contrary  to  what' the  Li^gislature,  in  conferring  these  powers, 

nas  commanded,  the  proper  remedy  is  by  action.    Caledonian  RaU- 

wty  Company  y.   CoUy  3  Macq.  833  ;   Imperial    Gas   Ligkt  and  Coke 

Company  y,  Broadbent,  7  H.  L  Caa.  600. 

II.  The  damage  mud  arirn  from  that  which  wouH  if  done  without  the 
authority  of  the  Legislature^  have  given  rise  to  a  cause  of  action. 

This  proposition  was  first  clearly  enunciated  by  Keating,  J.,  as 
counsel  in  Glover  v.  North  Staffordshire'fiaU'way  Company^  16  Q.  B.  912, 
923,  and  adopted  by  Lord  Campbell  in  that  case  and  in  Re  Penny  and 
South  Eastern  Railway  Company  7  E.  &  B.  660.  It  was  discussed 
in  the  House  of  Lords  in  Riacet  v.  Metropolitan  Railway  Company^ 
L.  R.  2  H.  L.  175,  where  it  was  disputed  by  Lord  Westburt,  but 
was  affirmed  by  the  majority,  and  has  been  followed  by  the  House 
of  Lords  in  subsequent  cases.  Metropolitan  Board  of  Works  v.  McCarthy^ 
L.  IL  7  H.  L.  243  ;  Caledonian  Railway  Company  v.  fValker*s  Trustees^ 
7  A.  C.  269 ;  Fleming  v.  Newport  Railway  Company,  8  A.  C.  265. 

The  mere  fear  of  injury  which,  if  it  happpened  would  give  a  cause 
of  action,  gives  no  rignt  to  compensation.  The  statute  gives  no  claim 
Quia  timet  in  respect  of  injuiy  to  be  sustained  in  the  future.  Reg.  v, 
Poulter,  20  Q.  B.  D.  132. 

It  follows,  therefore,  that  the  general  law  of  tort  is  applicable  up 
to  the  limits  imposed  by  propositions  III.  and  IV.,  but  from  these 
it  will  be  seen  that  it  is  not  every  Act  which  would  have  given,  a 
right  of  action  at  common  law  that  will  give  a  ground  for  compen- 
aation.  The  rule  as  to  remoteness  of  damage  is  also  applicable. 
S.  0.  and  Clarke  y.  Wandsworth  Local  Board,  17  L.  T.  (n.s.)  549. 

III.  The  damage  must  arise  from  a  physical  intetference  with  some  righty 
public  or  private^  which  the  owners  or  occupiers  of  property  are  by  law  entitled 
to  make  uu  of  in  connection  with  sv^Ji  property,  and  which  gives  an  addi- 
tional market  value  to  such  property  apart  from  the  uses  to  which  any 
particular  owner  or  occupier  might  put  it. 

This  principle  has  been  evolved  as  the  result  of  a  number  of  deci- 
sions. It  was  SQ^^ested  by  Thssiger,  L.J.,  acting  as  counsel  in  the 
Metropolitan  Board  of  Works  v.  McCarthy,  and  was  approved  by  Lord 
Caibns  in  his  jud^ent,  L.  R.  7  H.  L.  243,  p.  253.  Loixl  Chelmsford 
also  accepted  it  with  the  qualification  that  where  the  right  whicli  the 
owner  of^  the  house  is  entitled  to  exercise  is  one  which  he  possesses  in 
common  with  the  public,  there  must  be  something  peculiar  to  the  right 
in  its  connection  with  the  house  to  distinguish  it  from  that  which  is 
enjoyed  by  the  rest  of  the  world  (p.  256).  Lord  Selborne  in  Caledonian 
Railway  Company  v.  Walker's  Trustees,  7  A..C.  259,  p.  276,  stated  the 
law  on  this  point  in  the  following  propositions  : — 

1.  When  a  right  of  action,  which  would  have  existed  if  the  work  in 

respect  of  which  compensation  is  claimed  had  not  been  antho- 
rised  by  parliament,  would  have  been  merely  personal  wiUiout 
reference  to  land  or  its  incidents,  compensation  is  not  due  under 
the  acts. 

2.  Loss  of  trade  or  custom  bv  reason  of  a  work  not  otherwise  directly 

affecting  the  house  or  land  in  or  upon  which  a  trade  has  been 
carried  on,  or  any  right  properly  incident  thereto  is  not  by  itself 
a  proper  subject  for  compensation. 
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I  The  obstmctioii  by  the  execiitioxi   of  the  work  of  a  zuan's  direct  Sect.  68. 
aoKS  to  Tiia  "house  or  land.,  "wlietlier  such  access  be  by  a  public       — 
w»i  OT  by  a  piWate  way  is  a  proper  subject  for  compensatioiL 

See  CaWoRton  Railtoav  Company  v.  Oqilvy,  2  Macq.  229 ;  Rieket  v. 
Miiwpoiaoii  Board  of  TTorfc*,  1».  R.  2  H.  L.  176  ;  Metropolitan  Board  of 
^eth  T.  McCorUiv,  L.  R.  7  H.  Lu  2-43  ;  and  see  per  Willss,  J.,  in 
Btddi  V.  Midland  Railtoay  Company ,  Li.  R.  3  0.  P.  82,  p.  94. 

IV.  Th&  darmgt  must  arise  frorra  the  execution  of  the  works  and  not 

TkU  pTopoeitioii  ^a&  finally  eatablished  in  the  House  of  Lords  in  the 
c»  of  77k  EammermiUi  Railvoay  Company  v.  Brand,  L.  R.  4  H.  L.  171, 
after  inucb  Yariance  of  judicial  opinion-  It  affirmed  R.  v.  PeoKj  4 
E  k  Ad.  30,  and  Vavghan  v.  Taff  Vale  Railway  Company,  5  H.  &  N. 
67^  and  has  been  Tecogmsed  as  settled  law  in  several  subsequent  judg- 
loentB  in  the  House  of  Lords.  Caledonian  Railway  Company  y.  Wallurs 
Tnutees^  7  A.  C.  259  ;  London  and  Brighton  Railtoay  Company  v.  Trumanj 
11  A.  C.  45 ;  Gowper  Estez  v.  AcUm  Local  Board,  14  A.  C.  153.  It 
foikiws,  therefore,  that  in  order  to  determine  whether  or  not  compensa- 
taon  can  be  awarded,  that  the  queBtion  to  be  considered  is  whether  there 
would  have  been  any  injury  if  the  works  had  been  executed  and  then 
left  aniised. 

The  general  result  of  these  propoeitionfi  is,  that  under  the  Lands  Clauses 
Acts  axMi  the  special  Acts  incorporating  them  compensation  will  be  given 
when  land  or  any  right  properly  incident  thereto  has  been  injur^  by 
the  proper  execution  of  works  authorised  by  the  Legislature  and  not 
otherwise.  If  injury  is  caused  otherwise  than  to  land,  or  to  land  but 
only  by  the  use  of  the  works,  there  is  no  remedy ;  if  it  ia  caused  by 
Kts  not  authorised  or  by  negligence  or  other  improper  conduct  of  the 
promccers  either  in  the  construction  of  the  works  or  in  their  use  the 
ren»dy  is  by  action. 

Tht^  principles  are  illustrated  in  the  cases  cited,  infra,  which  have 
been  decided  on  questions  of  compensation. 

Cases  where  Compensation  not  Rbgovebabjle. 

I.  lemedy  by  Action. — In  accordance  with  the  first  proposition,  it 
vns  held  in  the  following  cases  that  no  compensation  coula  be  recovered 
because  the  act  causing  the  injury  was  not  authorised,  but  that  the  remedy 
was  by  action : — 

Improper  ConMruciion  of  Works,— U  the  promoters  construct  their 
works  in  such  a  negligent  or  improper  manner  that  damage  results  to 
adjoining  landowners,  the  remedy  is  by  action  and  not  for  injurious 
alfectinff.  Thus,  if  a  railway  company  construct  an  embankment  so 
carele^Tr  and  without  proper  dramaj^e,  so  that  adjoining  lands  are 
llocied,  the  remedy  is  by  action.  Srine  v.  Great  Western  Railway 
Company,  31  L.  J.  Q.  B.  101  ;  Lawrence  v.  Great  Northern  Railtoay 
Company,  20  L.  J.  Q.  B.  293. 

Smiilarly,  if  in  the  course  of  making  a  sewer  an  adjoining  owner  is 
injured  an(i  the  jury  find  that  it  was  aue  to  negligence,  the  remedy  is 
by  attion.    Clothier  v.  Webster,  31  L.  J.  C.  P.  317. 

Promoters  of  public  undertakings  are  bound  to  exercise  the  powers 
flToi  to  them  in  derogation  of  individual  rights  with  moderation  and 
diKKlion  and  not  negligently ;  thus  where  a  railway  company  in 
esecQtinff  authoriaed  works  took  insufficient  precautions  to  secure  the 

k2 
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Sect.  68.  safety  of  an  adjoining  house,  the  Court  granted  an  injunction  to  Testiain 
the  negligent  exercise  of  their  powers  and  damages.  Biseoe  v.  Great 
Eastern  Railway  Company,  16  Eq.  636.  No  action  will  lie  if  in  carrying 
out  the  works  m  a  proper  manner  they  cause  a  nuisance.  HarrUon  v. 
Sovthwark  and  VavakoXl  Waterworks  Company  (1891),  2  Ch.  409. 

Where  a  railway  company  are  by  their  act  required  to  make  a  branch 
railway,  in  place  of  one  disturbed  by  the  execution  of  their  works,  the 

g roper  remedy  in  case  of  neglect  is  by  action.    Caledonian  Railway 
ompany  y.  Colt,  3  Macq.  833. 

Improper  Carrying  on  of  the  fForhf, — Nuisance, — A  nuisance  caused 
by  the  improper  "or  negligent  carrying  on  of  the  works  gives  a  cause  of 
action.  Thus,  where  a  waterworks  company  were  empowered  to  make 
a  reservoir  for  storage  of  water  during  noods  to  compensate  miUowneis 
for  other  water  taken,  aud  such  reservoir  was  mad^  but  was  used  in 
such  a  way  as  to  foul  the  stream,  it  was  held  that  this  was  not  authorised, 
and,  therefore,  that  no  compensation  would  be  claimed,  but  that  the 
company  might  be  restrained  by  injunction,  Clotoes  v.  Staffordthirt 
Potteries  Waterworks  Company^  8  Ch.  125  ;  Geddis  v.  Proprietors  of  Bann 
Reservoir^  3  A.  C.  430  ;  Freemantle  v.  London  and  North  Western  Rail- 
way Company,  10  C.  B.  (n.8.)  89.  For  a  case  of  fouling  of  stream  by 
drainage  under  the  Metropolitan  Local  Management  Act  (18  &  19 
Vict.  c.  120),  where  it  was  held  that  there  was  no  right  to  compensation. 
See  Cator  v.  Lewisham,  Board  of  Works,  34  L.  J.  Q.  B.  74  ;  and  for 
other  cases  of  fouling  streams,  see  Young  v.  Bankier  IHstiUery  (1^3X 
A.  C.  191 ;  Mclntyre  v.  Gavin  (1893),  A.  C.  268  ;  for  blocking  a  drain, 
Blagrave  v.  Bristol  Waterworks  Company,  1  H.  &  N.  369  ;  and  for  a 
case  of  nuisance  from  a  gas  retort.  Imperial  Gas  Light  and  Coke  Company 
v.  Broadbent,  7  H.  L.  Cas.  600,  and  see  Attorney-General  v.  Gas  Light 
atid  Coke  Company,  7  Ch.  D.  217.  If  a  water  main  burst  negligence 
must  be  shown  in  onler  to  recover  damages.  Green  v.  C^^ 
Waterworks  Company,  70  L.  T.  547. 

Where  a  local  board  subtract  from  a  river  a  large  quantity  of  water 
for  the  purpose  of  flushing  a  sewer  so  that  a  mill  below  has  not  enough 
water  to  continue  working,  this  was  held  to  be  beyond  their  powers, 
and  that  the  millowner  was  not  injuriously  affected  so  as  to  recover 
compensation,  but  his  remedy  was  by  action.  Reg,  v.  Darlington  Local 
Board,  35  L.  J.  Q.  B.  46,  and  see  note  "  Other  Nuisances,"  p.  136. 

II.  Damage  must  be  actionable.— In  the  following  cases  it  has  been 
held  that  no  compensation  could  be  recovered,  because  no  action  would 
have  lain  according  to  the  second  proposition,  supra : — 

Damage  by  Natural  Use  of  Land  taken.~It  is  a  general  rule 
of  law  that  the  owner  of  one  piece  of  land  has  a  right  to  use  it  in  the 
natural  course  of  user,  unless  in  so  doing  he  interferes  with  some  right 
created  either  by  law  or  contract.  See  Wilson  v.  Waddell,  2  A.  C.  95, 
99.  Promoters  of  undertakings  have  similarly  the  right  to  use  the 
land  according  to  the  natuial  course  of  user,  and  any  los^s  dauiagf,  or 
incoiiVf  nii-nce  caused  by  such  user,  even  during  the  construction  of  the 
work,  yives  no  gioiind  for  compensation. 

Pulling  down  Houses,  —Thus,  tliey  may  pull  down  the  houses  thereon, 
and  no  person  having  business  premises  in  the  neighbourhood  will  be 
entitled  to  compensation  for  loss  of  profits  caused  thereby.  Reg,  v. 
Vaughan,  L.  R.  4  Q.  B.  190  ;  and  see  also  R.  v.  London  Dock  Company, 
6  A.  &  E.  163,  under  a  private  Act.  Promoters  who  have  purchased  a 
house  may  also  take  it  down  and  rebuild  it,  and  may  make  use  of  the 
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nitrwallgof  ad\oiiuxig  honeee  wnd^er  local  building  Acts  and  will  not  Sect.  68. 
^liaWetopay  compensation  fox  loss  of    trade  or  inconvenience  can  »d       — 
Aotly.  fi,  V.  Hungerford  Market  Company  ;  Ex  parte  YeaUSy  1  A^  &  £. 
668,  aid  Ez  parte  Eyre,  1  A.  &  E.  676. 

i&fsnm  RiokU. — Siniilaxly,  as  a  riparian  owner  may  remove  shoals 
OBt  oi  tlie  bed  of  a  river  and  other  casual  obstructions  so  also  may 
pnaQ&kT&,«Tid  no  groand  of  compensation  will  exist  if  by  reason  thereof 
tjuson'a  kids  are  more  easily  flooded.  Rhodes  v.  Airedale  Drainage 
Cnwittioners,  1  C.  P.  B.  380,  402. 

IJdA  and  Prospect — So  promoters  may  raise  an  embankment  from 

vVuiui&ljninincowner'B  premi-^es  may  be  overlooked, and  his  privacy 

^atroyed.    KvTrefiny  and  South  Easteni  Railway  Company^  7  E.  &  B. 

^.  It  ^onLd  appear  that  the  vibiation  caused  by  balljist  trains  during 

tke  contraction  of  tbe  works  is  a  ground  of  compensation.    S.  C.  672. 

PiooKaeis  may  put  up  bnildinjis  which  will  interfere  with  an  adjoining 

OTnei'a  view,  and  if  the  adjoining  owner  has  not  acquired  an  easement 

d  light  by  law  or  contract  no   compensation  can  Sje  recovered.     See 

Arft  V.  Imperial  Gas  Connpany^  2  Ch.  158  ;  Eagle  v.  Charing  Croea  Rail- 

«9  Companyj  L.  R.  2  C.   P.   638.     If,  however,  part  of  an  owner's 

ftsiat^iient  of  light  has  been  destroyed,  it  has  been  held  that  compensation 

iBav  be  given  for  injury  to  other  lights,  not  ancient  lights,  which  were 

ob^racted  by  the  same  building.    One  of  the  grounds  of  this  decision 

was  that  this  would  be  the  natural  consequence  of  the  tort ;  the  other 

gronmd  was  that  the  principle  laid  down  in  Bvedeuch  v.  Metropolitan 

Board  of  Worlcs,  L.  R.  5  EL.  L.  418,  and  Cowper  Essex  v.  Acton  Local  Boardj 

14  A.  C.  153,  was  applicable,  which  would  appear  to  be  at  least  do  btf  ul,  as 

to  which pnnciple  see  note  to  section  63.  Re  London,  Tilbury  and  Southend 

BaiUay  Company ,  and  the  Trustees  of  GoiDer's  Walk  Schools,  24  Q.  B.  D.  326. 

8tippwL — On  the  same  principle  persons  cannot  claim  compensation 
for  loBB  d  aipport  adjacent  or  subjacent  to  lands  upon  which  buildings 
hare  been  erected  unless  the  right  nas  been  acquired  by  statute,  gnmt  or 
by  twaty  years^  user,  although  every  landowner  1ms  a  n^ht  to  the 
htUral  mpport  of  his  neighbour's  land,  so  far  as  it  is  necessary  to  sustain 
the  aoU  in  its  natural  state.  For  the  genersl  law,  see  Bonomi  v.  Back- 
house,  9  fl.  L.  Cas.  503  ;  ValUm  v.  AnguSy  6  A.  C.  740. 

Hios,  where  a  railway  company  dug  into  land  not  contiguous  but 
near  to  a  sewer,  so  that  the  sewer  lost  its  lateral  support  and  Burst,  and 
the  eewer  not  having  been  made  for  twenty  years,  it  was  held  that  the 
eompany  w«:re  not  bound  to  pay  compensation  as  no  right  to  lateral 
BBppofft  had  been  acquired  for  the  sewer,  either  by  use  or  by  the  Acts 
enpowering  the  local  authority  to  make  it  Metropolitan  Board  of 
fP'oris  V.  Mdropolitan  Railtpay  Company,  L.  R.  3  C.  P.  612  ;  L.  R.  4 
C  P.  192  ;  and  see  as  to  this  case,  Roderick  v.  Aston  Local  Board,  5 
Ch.  D.  328,  332.  Of  course,  if  such  a  right  hns  been  acquired  com- 
pOBation  must  be  awarde^l.  See  infra,  p.  140,  and  as  to  support  from 
Mines,  See  notes  to  sections  77 — 85  of  the  Railways  Clauses  Act,  1845,  post. 

ImUreofiing  Water. — A  person  who  owns  land  may  dig  therein  and 
ap>ly  all  that  is  there  found  to  his  own  purposes,  and  if  in  the  exercise 
ot  a^h  right  he  intercepts  or  drains  oflf  the  water  which  has  collected, 
or  which  might  collect  from  underground  springs  in  his  neighbour's 
veD,  this  inconvenience  to  his  neignbour  cannot  oe  a  ground  K)r  com- 
pe&sation  as  it  would  not  form  a  cause  of  action.  New  River  Company  v. 
Johtwm^  29  L.  J.  M.  C.  93,  and  as  to  the  general  law,  see  Chasemore  v. 
SvAardSy  7  H.  L.  Cas,  282,  and  Acton  v.  BlundeU,  12  M.  &  W.  324. 
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Beet.  68.  Where  the  effect  was  to  cut  off  water  which  accumulated  from  springs 
—  in  a  pond  which  overflowed  and  made  a  rivulet  and  supplied  other 
ponds,  it  was  held  that  there  was  no  ground  for  compensatiou  even  for 
the  water  after  it  had  risen.  Reg.  v.  Metropolitan  Board  of  Worh,  32 
L.  J.  Q.  B.  106.  On  this  principle  an  owner  may  drain  away  water 
Buppl ving  water  to  a  public  waterworks.  Bradford  CorporaHffn  v.  Pwifef 
(1885),  1  Ch.  145. 

Gases  of  Alleged  Riyht.— Ferry.— Wheit^  a  ferry  was  alleged  to  be 
interfered  with  by  the  biuldinc  of  a  bridge  half  a  mile  off,  it  was  held 
that  the  right  of  ferry  was  to  nave  the  exclusive  ferrying  of  goods  and 
pajssengers  from  the  one  side  to  the  other  in  the  locality  of  tbe  ferry, 
and  that  the  creation  of  new  highways  and  the  taking  of  persomi 
and  goods  across  from  one  side  of  tne  river  to  these  highways,  whether 
by  boat  or  bridge,  was  no  infringement.  Hopkins  v.  Great  KorOun 
Bailtcay  Company,  2  Q.  B.  D.  224. 

Right  of  Way. — ^Where  a  person  acquired  a  house  by  feu  contract  in 
a  building  estate  with  right  to  use  such  streets  as  might  be  laid  down 
and  opened,  according  to  a  building  i)lan,  which  the  superior  landlord 
had  tne  option  and  ix>wer  to  vary,  and  a  railway  compmv  took  part  of 
the  land  of  the  8Ui)ei  ior  landlord,  on  which  no  streets  hacl  been  opened, 
but  by  their  works  blocked  up  a  proposed  street,  it  was  held  that  as  the 
superior  landlord  was  under  no  obligation  to  continue  the  building  pla^ 
and  as  the  roads  had  not  been  opened,  the  owner  of  the  house  wonld 
have  had  no  right  of  action  against  the  landlord  or  the  railway  as  his 
successors,  and,  therefore,  he  had  no  right  to  compensation.  Fleming  v. 
Newport  Railway  Company,  8  A.  C.  265. 

When  a  public  right  is  invaded,  no  individual  has  a  cause  of  action 
unless  he  can  show  he  has  suffered  particular  damage  more  than  that 
of  his  fellow-citizens,  see  tn/rot,  cai^es  on  "  Access  to  Premises,"  p.  137. 

Where  a  local  board  raised  the  level  of  a  highway  which  had  subsided, 
owin^  to  minerals  below  having  been  removed,  tlTe  o^Tiers  of  houses  on 
the  highway  were  held  to  ha\  e  no  right  of  compensation  as  they  had 
no  right  to  have  the  road  maintained  at  the  level  to  which  it  had  sunk. 
Burgess  v.  Northicich  Local  Board,  6  Q.  B.  D.  264. 

Temporary  Obstnution  of  PMic  Palkxcay. — If  a  local  board  for  the 
purposes  of  carrying  out  public  woi'ks  construct  a  hoarding  and  obstruct 
temporarily  the  traffic,  but  not  for  an  unreasonable  time,  no  action  will 
lie,  and,  therefore,  such  acts  form  no  ground  for  compensation.  Herring 
V.  Metropolitan  Board  of  WorkSj  19  C.  B.  (n.s.)  510. 

But  a  temporaiy  obstruction  may  in  certain  cases  give  rise  to  a  cause 
of  action,  and,  if  the  land  or  premises  are  affected,  to  compensation. 
Per  WiLLES,  J.,  in  Beckett  v.  Midland  Raihcay  Company,  L.  K.  3  C.  P. 
82,p.97;  i^nf::v.fro6<on,  14  Ch.D.  542.  The  rfirrMm  of  Chelmsford,  LC., 
in  Ricket  v.  Metropolitan  Board  of  JVcrrb^,  L.  R.  2  H.  L.  175, 189,  to  the 
contrary  has  not  oeen  accepted.  See  Ford  v.  Metropolitan  Railway  CotUr 
pany,  17  Q  B.  D.  12,  pp.  20,  24  and  28. 

Access  to  Sewer, — Where  a  local  authority  had  laid  a  sewer  throuffh 
land  purchased  by  a  railway  company,  lt)ut  not  then  used,  and  the 
railway  company  afterwards  made  an  embankment  thereon  and  made 
the  access  to  the  sewer  more  diflBcult,  it  was  held  that  the  only  right 
that  the  local  authority  had  was  such  access  as  was  reasonably  neoo- 
sary  to  repair  the  sewer,  and,  as  that  had  not  been  prevented,  but  only 
made  less  easy  and  convenient,  the  local  authority  were  not  entitled  to 
compensation.  Mayor  of  Birkenhead  v.  London  and  North  Wetta% 
Railway  Company,  15  Q.  B.  D.  572. 
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m.  bimy  mU8t  be  to  land. — In  the  following  cases  it  was  held  Bed  68. 
tlut  no  coiapenaataon  could  \*e  recovered  according  to  the  third  propooi-       — 
tuHL,lKcanBe  the  injury  was  not  d\Le  to  a  physical  interference  with  land 
or  lome  incident  thereto  : — 

Lad  Crossing. — Personal  inconvenience  caused  hy  a  level  crossing  near 
ahoDae  gives  no  right  of  conix>ensation  if  the  property  itself  is  not 
depredated  in  value.  Caledonian  Ra Uway  Company  v.  UgUvy^  2  Macq.  228, 
discuKed  ia  Meircfpolitan  Board  of  Works  v.  McCarthy^  L.  R  7  H.  L.  243, 
tnd  Caledonian  RaUwtiy  Company  v.  Walker' $  Trustees^  7  A.  C.  256,  and 
Mowed  in  TFood  v.  Stourbrvdge  Eailvxiy  Company,  16  C.  B.  (n.b.)  222. 

Lwi  of  Profits. — Wliere  a  publichouse  was  situated  by  the  side  of  a 

public  footway,  and   a   railway  company  in  exercise  of  their  powers 

ultalnicted  streets  lea  ling  to  this  footway  so  as  to  make  the  access  to 

tlie  pfohliclionse  inconvenient,  and  the  occupier  complained  that  he  had 

safftred  loss  of  business  in  consequence,  it  was  held  that  he  was  not 

entitled  to  compen&ation.     Ricket  v.  Metropolitan  Railway  Company, 

L.  BL  2  H.  L.  175  ;  R.  v.  London  Dock  Company,  5  Ad.  &  E.  103,  over- 

TOling  Senior  v.   Mtiropolitan  Railway  Company,  2  H.  &  C.  258.     The 

grounds  upon  which  Ricket' s  case  was  decided  were  various  and  have  not 

been  altogether  accepted,  but  as  explained  in  Metropolitan  Railtoay  C<m^ 

/My  V.  McGoiriky,  Ij.  K.  7  H.  L.  243,  p.  256,  and  Caledonian  Railway 

Cm^any  v.  WaJiket's  Trustees,  7  A.  C.  269,  the  accepted  ground  of  the 

decision  was  that  there  was  no  injury  to  the  house  itself.     Where  a 

ceHar  of  a  house  had  been  interfered  with  and  lo^s  of  profit  had  also 

been  caused  by  diversion  of  traffic,  the  latter  loss  was  held  to  afford  no 

gnmnd  for  compen'^ation.     Bigg  v.  Corporation  of  London,  15  Eq.  376. 

As  to  a  ca^e  where  the  access  has  been  obstructed,  so  as  to  affect  the 

bouee  and  thereby  diminish  the  trade,  see   Wadham  v.  Aorth  Eastern 

Railwy  Company,  14  Q.  B.  D.  747  ;  16  ib.  227.    For  a  case  under  the 

Metropolis  liocal  Management  Act  (18  &  19  Vict  c.  120X  see  JTerrtn^  v. 

Me^ropoHiBni  Board  of  Works,  19  C.  B.  (n.8.)  510. 

Where  the  occupier  of  premises  near  tne  Thames  had  been  in  the 
Kahit  of  usin^  public  ri^ts  of  drawing  water  and  bringing  baiiges  to  a 
draw  dock,  in  connection  with  his  business,  and  he  was  obstructed  in 
the  enjoyment  of  these  rights  by  the  works  of  an  embankment  and  in 
eonaeqaence  his  business  suffered,  it  was  held  that  as  there  was  no  right 
or  easement  appurtenant  to  the  claimant's  premises  in  respect  thereof 
and  the  injury  being  personal,  there  w^as  no  groimd  for  compensation. 
Beg.  V.  Metropolitan  Board  of  Works,  L.  R  4  Q.  B.  358.  In  an  old  case 
under  a  private  Act  it  was  held  that  no  compensation  was  due  to  the 
owners  of  a  brewery  for  a  loss  arising  to  them  in  their  business  from  the 
deterioration  of  the  water  of  a  public  river  from  which  the  brewery  had 
Veen  sapplied  bv  pipes,  as  the  use  of  the  water  was  a  right  common  to 
all  the  King's  subjects.    R  v.  Bristol  Dock  Company,  12  East  429. 

See  infrOf  note  *' Access  to  Premises." 

IV.  Damage  must  be  caused  by  the  eonstrnction.— In  accordance 
with  ihe  fourth  proposition,  it  has  been  held  in  the  following  cases  that 
no  compensation  could  be  recovered  because  the  act  causing  the  injury 
was  caused  by  the  user  of  the  works  and  not  by  the  construction : — 

Vibraiion. — Smoke,—U  a  house  adjoining  a  railway  is  injured  by 
Tibntion,  noise  and  smoke  caused  by  passing  trains,  after  the  construc- 
tion of  the  works,  there  is  no  compensation  due,  but  for  vibration 
during  the  construction  of  the  works  urom  the  same  cause  compensation 
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Sect.  68.  would  appear  to  be  due.  Hammanmith  Railway  Company  v.  Brandy 
—       L.  R  4  H.  L.  171 ;  J2tf  Penny,  7  E.  &  R  660. 

The  caise  of  London  and  North  WesUm  Railway  Company  v.  Bradley, 
3  Mac  &  G.  336,  aa  to  this  point  is  overruled,  and  if  l)eer  in  vaults 
adjoining  a  railway  turn  sour  in  consequence  of  the  x-ibration  of  passing 
bains  there  is  no  right  to  compensation.  See  per  Blackburn,  J., 
in  Hammersmith  Rauxcay  Company  v.  Brandy  L,  R.  4  H.  L.,  p.  197. 
Annoyance  by  noise  and  smoke  by  passing  traios,  if  not  due  to  improper 
working,  gives  no  ground  for  compensation.  Ci(y  of  Gla^nw  Union 
Railway  Company  v.  Hunter,  L.  R.  2  H.  L.  (Sc.)  78. 

Where  a  railway  company  were  authorised  to  construct  an  under- 
ground  railway,  and  in  so  doing  purchased  some  land  at  the  back  of 
a  dwelling  house  and  made  a  tunnel  through  such  ground  and  an 
aperture  in  such  ground  for  the  purpose  of  veutilatine  the  tunnel,  and 
some  Years  later  enlai^ged  tbe  aperture,  the  etfect  of  wnich  was  that  the 
quantity  of  smoke,  steam  and  foul  air  coming  from  the  railway  was 
largely  increased  and  the  house  depreciated  in  value,  the  lessee  of  the 
houf<e,  who  became  lessee  after  the  original  construction,  but  before  the 
alteration,  was  held  not  to  be  entitled  to  compensation  as  the  damage 
was  caused  by  the  use  of  the  works  and  not  by  their  construction. 
Attorney-General  v.  Metropolitan  Railway  Comptiny  [1894],  1  Q.  B.  384. 

Other  Nuieancett, — Annoyance  caused  by  trains  passing  a  level  cross- 
ing by  reason  of  frightening  horses  and  causing  dt^lay  gives  no  ground 
for  compensation.  Caledonian  Railway  Company  v.  Ogilvy,  2  Macq.  229, 
and  see  this  case  discussed  in  Caledo^iian  Raihcay  Company  v.  WcUker't 
Trueteeiy  7  A.  C.  259. 

Where  a  railway  company  were  indicted  for  a  nuisance  by  frightening 
horses  by  use  of  locomotives  on  a  railway  which  ran  close  to  a  highway, 
it  was  held  that  the  company  were  authorised  to  do  so  by  statute. 
R.  y.  Pease,  4  B.  &  Ad.  30. 

A  railway  company  may  also  purchase  land  and  turn  the  same  into  a 
cattle  yard  for  the  purposes  of  their  business,  and  no  action  will  lie 

r'nst  them  if  a  nuisance  is  caused  to  adjoining  ownei*s  by  reason  of 
noise  of  the  cattle  and  drovers,  if  tbe  business  is  not  carried  on 
negligently,  as  such  yards  are  necessary  and  incidental  to  the  authorised 
use  of  the  railway  for  cattle  traffic.  London  and  Brighton  Railway  Cam- 
pany  v.  Truman,  11  A.  C.  45. 

A  railway  company  authorised  to  use  locomotive  engines  is  not 
responsible  for  damage  from  fire  occasioned  by  sparks  emitted  from  an 
engine  running  on  their  railway  if  they  have  taken  every  precaution  in 
their  power,  and  adopted  every  means  science  can  sug;.{est,  to  prevent 
iiyury  from  fire  and  are  guilty  of  no  negligence.  Vaughan  v.  Taff 
Railway  Company,  5  H.  &  N.  679. 

Injury  to  a  Ferry, — A  railway  company,  authorised  to  do  so,  con- 
structed across  a  river,  half  a  mile  above  a  ferry,  a  railway  bridge  and  a 
foot  bridge,  the  latter  being  used  by  persons  going  to  the  railway  station 
and  also  to  other  places.  The  traffic  across  the  ferry  in  consequence  fell 
off,  and  the  ferry  was  given  up.  It  was  held  that  compensation  could 
not  be  recovered  on  the  ground  that  the  ini'ury  to  the  ferry  was 
occasioned  not  by  the  construction,  but  by  the  use  of  the  works. 
Hopkim  y.  Great  JNorthem  Railway  Company,  2  Q.  B.  D.  224,  overruling 
Reg,  y«  Cambrian  Railway  Company,  L.  R.  6  Q.  B.  422.  In  the  aboye  case 
it  was  also  discussed  whether  the  erection  of  a  bridge  was  a  disturbance 
of  the  ri^ht  of  ferry,  and  in  this  case  it  was  held  that  as  it  connected 
different  nighways  it  was  not  such  a  disturbance. 
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Cases  wheke  Compk^batxok  Riscovebable.  Beet.  68. 

IceeBStO  Premiaea. — ThA  obstTnction  by  the  execution  oj  the 
itj^of  amaH^s  direct  access  to  \na  liouse  or  land,  whether  such  access 
be  by  a  public  rdad  or  by  a  private  ^way,  is  a  proper  subject  for  compen- 
atioii,iftlieTalne  of  tbe  bouse  or  land  bas  been  depreciated. 

Bjf  ?^k  EigKxcay. — If  a  public  xij^bt  is  invaded,  an  individual  must 
^  dftt  ^e  has  saSered  damage  more  than  or  beyond  that  of  his 
fdjoT  dtizeifi  by  Teaaon  oi  the  interference  with  the  public  right, 
othfTwisehe  will  have  no  cause  of  action.  Dobson  v.  BUukmore^  9  Q.  B. 
8^1;  Ifoon  v.  Moore,  1  Salk.  15  ;  and  see  per  Lord  Penzance  in  Metro- 
peitfa*  Board  of  Wwhi  v.  McCarthy^  L.  R.  7  H.  L  243,  p.  263  ;  Cook  v. 
M(x^  of  Bath,  L.  K,  6  E51.  177  ;  Fritz  v.  Hoh$(m,  14  Cli.  D.  542.  In 
order  that  an  action  may  lie  for  damage  for  right  of  access  by  a  public 
nod,  the  damage  must  be  proximate,  and  not  remote  or  indefinite. 
Ciid'maii  Ravtimy  Com-pany  v.  Walker^s  TrusteeSy  7  A.  C,  259. 

Thus,  where  the  lessee  of  a  boxu«  in  close  proximity  to  a  draw  dock 
»hich  opened  into  tbe  Thames,  was  in  the  habit  of  constantly  using  the 
dock,  biot  his  li'^ht  was  only  as^  one  of  the  public,  and  the  dock  was 
entifely  destroy^  by  the  making  of  the  Thames  Embankment,  and  his 
ftvai&es  in  consequence  were  permanently  damaged  and  diminished  in 
Taloe  in  their  then  condition  and  with  reference  to  the  uses  to  which 
any  owner  might  put  them,  it  was  held  that  he  was  entitled  to  compen- 
^G&.  MetTopolitan  Board  of  Works  v.  McCarthy,  L.  R.  7  H.  L.  243 ; 
approving  Chandferlain  v.  West  London  Railvxiy  Comvany,  2  B.  &  S.  605  ; 
and  B^jAi  v.  Midland  RaUtcay  Company,  L.  R  3  C.  P.  82,  infra,  and  dis- 
tingoidiing  Reg.  v.  Metropolitan  Board  of  Works,  L.  R  4  Q.  B.  368, 
Mjpra,  p.  135. 

A  spuming  null  stood  90  vards  from  and  parallel  to  an  important  main 
tborcmg^ifare  in  Glasgow.  Wblic  hichways,  which  were  level,  afforded 
direct  and  easy  access  from  both  siaes  of  the  premises  to  the  main 
*boroa^iikre.  A  railway  company  cut  off  entirely  one  access  and 
Babmtaied  for  it  a  circuitous  road  with  steep  gradients  ;  the  other  access 
was  also  oiade  less  convenient.  The  mill-owner  was  held  to  be  entitled 
to  eorapenation.  Caledonian  Railway  Company  v.  Walker's  Trusteu, 
7  A.  u.  259;  and  see  Wood  v.  Stowrhridge  Railway  Company,  16 
C.  B.  (y,8.)  222. 

Tbe  leseee  of  four  hoases  standing  on  a  highway,  and  of  eight  others 
in  conise  of  erection  for  the  purpose  of  dwellmg-houses,  on  a  new  road 
as  right  angles  to  the  highway,  was  held  entitled  to  compensation  from  a 
lailwav  com^ejij  who  had  obstructed  the  highway  and  rendered  the 
aeecds  less  convenient  and  made  the  houses  less  valuable.  Chav\berlain 
▼-  West  End  and  Crystal  Palace  Railway  Company,  2  B.  &  S.  605,  617. 

Where  a  house  fronting  on  a  public  highway  is  depreciated  in  value 
by  a  railway  company  erecting  an  embankment  on  a  portion  of  the 
^^way  opposite  thereto,  and  thereby  narrowing  the  road  from  50  to 
33  fact,  and  impeding  the  approach  and  access  of  light  and  air,  the 
owmer  was  held  entitled  to  compensation.  Beckett  v.  Midland  Railivay 
Com^ny,  L.  R  3  C.  P.  82. 

Where  a  local  board  raised  the  level  of  a  street  so  as  to  obstruct  the 
entrance  to  a  house  abutting  thereon  and  to  render  the  access  to  the 
doonray  dangerous  and  inconvenient,  the  owner  was  held  entitled  to 
CQznpeDaatioiL  under  the  Public  Health  Act,  1848,  s.  144.  Reg.  v. 
WatUuey  Local  Board,  L.  R  4  Q.  B.  351. 

And  tiie  same  principle  was  applied  to  a  similar  state  of  facts  under 
tile  Lcmda  Claiues  Acts  where  the  level  of  a  footway  in  a  street  had 
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Sect  68.  been  lowered.  Reg,  v.  Vestry  of  St  Lvk^s,  Chelsea,  L.  B.  7  Q.  R  146 ; 
—       and  see  also  Reg.  v.  Eastern  CowUies  Railway  Company,  2  Q.  B.  347. 

Where  a  railway  company  lowered  the  level  of  a  highway  leaving  a 
cottage  and  land  belonging  to  an  owner  on  the  edge  of  a  precipice 
7  feet  high,  so  that  access  could  only  be  got  by  a  ladder,  the  owner  was 
held  to  be  entitled  to  compensation.  Moore  v.  Greiu  Southern  and 
Western  Railway  Company,  10  Jr.  C.  L.  46 ;  and  for  another  similar 
case  where  the  road  was  raised,  see  Tuoliey  v.  Great  Southern  and  Western 
Railway  Company,  10  Jr.  C.  L.  98 ;  and  see  Re  McMtdlen  and  Ulster  Rail- 
way Company,  Ir.  Reserved  Cas.  36. 

Where  the  Metropolitan  Board  of  Works  built  a  new  bridge  across  a 
river  and  made  a  new  highway  to  the  brid^,  and  closed  the  old  bridge 
so  that  the  old  highway  ended  at  the  river  side,  and  shops  in  that 
street  became,  in  consequence,  less  valuable,  it  was  held  that  the  premises 
were  made  less  valuable,  having  regard  to  all  the  purposes  for  whidi 
such  a  house  might  be  used,  and  that  there  was  a  rignt  to  compensation. 
Metropolitan  Board  of  Works  v.  Howard,  2  "Times"  L.  R.  732 (H.  L.). 

Access  to  the  Sea. — Tliis  also  is  a  subject  of  compensation  when  a  rail- 
way company  erect  an  embankment  along  the  foreshore  and  cut  off  the 
access  to  the  sea  from  a  house.  Reg,  v.  Rynd,  16  Ir.  C.  L.  29  ;  Attcmsy- 
Oeneral  of  the  Strait  Settlements  v.  Wemyss,  13  A.  C.  192,  p.  196. 

Access  to  River. — In  a  ca^e  under  a  different  Act  it  was  held  that  ihe 
right  of  navigating  a  public  river,  connected  with  an  exclusive  access  to 
and  from  a  particidar  wharf,  constitutes  a  form  of  enjoyment  of  the  land 
and  of  the  river  in  connection  with  the  land,  the  disturbance  of  which 
may  be  vindicated  in  damages  by  an  action.  Lyon  v.  Fishmonger^ 
Company,  1  A.  C.  662 ;  North  Shore  Railway  Company  v.  Pion,  14  A-  C. 
612,  applying  same  principle  in  Canadian  law. 

Such  a  right  of  access  from  a  river  would  give,  if  obstructed,  a  claim 
for  compensation.  Macey  v.  Metropolitan  Board  of  Works,  33  L.  J.  CL 
377  ;  Buccleuch  v.  Metropolitan  Board  of  Works,  L.  R  5  H.  L.  410. 

Private  Way, — Private  rights  of  way  and  easements  of  way  appur- 
tenant to  property,  and  such  rights  as  would  pass  on  a  demise  as  con- 
tinuous and  apparent  easements,  are  all  subjects  of  compensation. 

Thus,  where  the  owner  of  a  farm  had  a  right  of  way  from  the  fann 
over  various  closes  to  the  high  road,  and  a  railway  company  constructed 
a  level  crossing  over  this  way  and  erected  gates,  the  owner  was  held  to 
be  entitled  to  compensation.  Glover  v.  North  Staffordshire  Railvxiy  Com- 
pany, 16  Q.  B.  912. 

The  lessees  of  three  rooms  in  a  back  block  of  a  house  had  acc^s 
thereto  through  a  hall  or  vestibule.  A  railway  company  took  down  the 
front  block  and  removed  the  hall.  By  reason  of  the  injury  to  the  access 
the  v«due  of  the  rooms  was  lessened,  but  there  was  no  demise  of  the 
right  of  way  through  the  hall,  nor  was  it  a  way  of  necessity,  but  was  in 
the  nature  of  a  continuous  and  apparent  easement,  and  the  Cburt  held 
that  it  was  a  subject  for  compensation.  Ford  y.  Metropolitan  Railway 
Companies,  17  Q.  B.  D.  12. 

A  vendor  of  property  granted  a  plot  of  land,  together  with  all  streets, 
ways,  easements,  and  advanta^^es,  and  delineated  on  the  conveyance  a 
pl£Ui  showing  the  piece  of  land  at  the  comer  of  two  intersecting  streets. 
These  streets  had  not  been  made,  butthe  soil  thereof  belonged  to  the 
vendor,  and  was  on  the  same  level  as  the  plot  He  was  held  to  be  liable 
to  the  purchaser  to  lay  out  these  streets,  and  a  railway  company  who 
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took  part  o!  tlie  land  and  blocked  the  access  to  one  of  these  streets  was  Sect.  68. 
yd  bound  to  compensate  tlie  purchaser  for  injuriously  affecting  — 
his  land  by  blocking  this  right  of  way.  Fumess  Railway  Uompany  v. 
CKjaferiawfl  Co-operative  Building  Society,  52  Li  T.  144 ;  of.  Fleming  v. 
«Vfiqrar(  Railway  Company ,  8  App.  Cas.  265,  where  no  such  right  was 
kid  to  exist,  supra,  p.  134  ;  see  also  fVood  v.  Stourbridge  Railway 
Craqjonj,  16  C.  B.  (h.b!)  222. 

Eoimmis  of  LighL — These  easements,  if  shown  to  exist  either  by 
pitecri^on  or  grant,  are  clearly  a  subject  of  compensation.  Thus, 
witt*'  premise:;  were  rendered  less  convenient  ana  suitable  for  the 
reiuirements  of  the  trail  e  carried  on  in  them  by  reason  of  the  diminu- 
tkm  of  light,  the  lessee  ^vras  held  entitled  to  compensation.  The 
ivfon  does  not  say  that  the  lessee  had  an  easement,  but  Bovill,  C.J., 
sayg  that  upon  the  fsLct&  it  is  clear  that  an  action  might  have  been 
naintained.  Eagle  v.  Charing  Cross  Railway  Company,  L.  R  2  Q.  K 
63a,  W4. 

Under  the  Elementary  Education  Act,  1870  (33  &  34  Vict  c.  75),  it 
«a§  held  that  a  school  l>oaTd  interfering  with  ancient  lights  must  pay 
compensation.     Clark  y.  London  School  Board,  L.  R  9  Ch.  120. 

C«>mpensation  was  also  granted  for  obstruction  of  light  in  Reg.  v. 
P&HlUa-,  20  Q.  B.  D.  132,  and  Re  London,  Tilbury,  and  Southend  Railway 
Company  y.  Gower's  Walk  SchooU,  24  Q.  B.  D.  326. 

Ak  to  light,  air,  and  proepect  where  a  foreshore  is  taken,  see  Reg,  ▼. 
BfnjdL,  16^.  C.  L.  29. 

For  a  caae  under  a  street  improvement  act^  Wigram  y.  Fryer,  36 
CauB.  87. 

Ferry, — A  ferry  appurtenant  to  land  is  a  proper  subject  for  com- 
pensation, and  if  the  works  of  a  railway  block  up  the  access  to  the  river 
at  ooe  aide  of  the  ferry  the  land  is  injuriously  affected.     Reg,  v.  Cheat 

I^artkem  Railway  Ccmpany,  14  Q.  B.  25  ;  Cf.  Hopkins  y.  Great  Northern 

Bailway  Om^^ny^  2  Q.  B.  D.  224,  cited  p.  136,  supra. 

Flow  of  Water, — ^This  right  of  riparian  owners  is  a  subject  of  com- 
pensation  if  the    flow   is  internipted.      Thus,  where  the  flow  was 
mzoiniahed,  the  lands  were  held  to  oe  injuriously  affected.    Mortimer  v. 
South  Wales  Railway  Company,  1  E.  &  E.  375.     Under  a  private  Act 
"where  a  company,  by  altering  a  weir  in  a  river,  raised  the  level  of  the 
wTater  so  that  the  working  of  the  mill  was  obstructed,  the  millowner 
was  held  entitled  to  compensation.    R,  v.  Nottinglmm  Old  IVaterworks 
Company,  6  A.  &  K  355.    Where  the  owner  was  deprived  of  the  flow 
altogether  by  being  cut  off  from  it,  see  Dvke  of  Buccleuch  v.  Metro- 
poiitan  Board  of  Tvorks,  L.  R.  5  H.  L.  410.     For  the  taking  and  using 
a   ?tr(am   under  the  Waterworks  Clauses  Act,   1847    (see  post),  the 
pfoceduxe  is  the  same  as  for  taking  lands.    Ferrand  v.  Corporation  of 
Bradford,  21  Beav.  412,  and  see  notes  to  that  statute,  post.    Where  only 
part  of  the  water  is  diverted,  the  owner  is  injuriously  affected,  the 
procedure  is  under  section  68.    Bush  v.  Trowbridge  Waterworks  Company, 
10  Ch.  459 ;  Stone  v.  Mayor  of  Yeovil,  2  C.  P.  D.  99.    And  if  part 
of  the  water  is  taken  but  the  bulk  of  it  returned,  riparian  owners 
below  where  it  is  returned  can  only  claim  for  the  actmu  diminution. 
Pogt  V.  Kettering  Watencorks  Company,  8  " Times"  L.  R  228. 

fhoriing  Bights. — It  Ib  not  particularly  clear  as  to  whether  the  right 
to  fiboot  game  upon  land  ib  merely  a  license  or  an  interest  in  land    If 
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Sect.  68.  ^®  ^ig^t  is  coupled  with  a  right  to  take  awav  the  whole  or  part  of  the 
—  f(ame  shot,  then  it  is  an  interest  in  land,  being  a  profit  d  prendre, 
WMer  V.  X^^  9  Q.  R  D.  315  ;  JVickkam  v.  Hawker,  7  M.  &  W.  63.  It 
should  in  such  a  case  be  created  bv  deed  {Bird  v.  Higginsan,  6  A.  &  £. 
824),  but  if  by  parol,  cou[)led  witt  exercise  of  the  right,  et^uity  would 
enforce  it     Pattison  v.  Gitfard^  18  Eq.  259. 

It  has,  however,  been  held  that  a  person  who  had  a  right  of  shooting 
over  land  by  an  a;;reement  not  un<ler  seal  had  not  such  an  interest  in 
land  as  to  entitle  him  to  compensation  for  injuriously  affecting  his  right 
from  a  railway  company  wno  had  constructed  a  railway  across  it. 
Bird  V.  Great  ^Eastern  Aailwav  Company,  34  L.  J.  C.  P.  .366.  This 
decision  was  mainly  based  on  the  ground  that  the  claimant  showed  no 
more  than  a  license. 

Support. — If  an  Act  of  Parliament  imposes  an  easement  upon  a  land- 
owner this  is  j^und  for  compensation.  Thus,  the  Public  Healtn  Act,  1875, 
has  been  helil  to  impose  upon  landowners  thiou^h  whose  land  a  eewer 
runs  a  duty  to  preser>'e  to  such  sewer  adjacent  support,  and,  therefore, 
^ives  them  a  right  to  immediate  com^iensation.  In  re  Corpcratxim  of 
Dudley,  8  Q.  B.  D.  86 ;  see  North  London  Railway  Company  v.  Metro- 
politan Board  of  Works,  28  L.  J.  Ch.  909.  As  to  suppoit  from  mines, 
see  the  Railways  Clauses  Act,  1845,  s.  79,  potftt,  and  note  "Support,"  and 
see  the  Waterworks  Clauses  Act,  1847,  ss.  18—27,  which,  as  reside 
sewer-s  are  incorporated  in  the  Public  Health  Act,  1676,  by  the  Public 
Health  Act,  1875,  Amendment  Act,  1883. 

Flooding. — If  by  the  proper  execution  of  the  works  an  owner's  land 
is  occasionally  flooded,  his  remedy  is  for  injurious  affection  under  section 
68.  Ware  v.  Reaenfs  Canal  Company^  per  Lord  ChelmrfobDv  S 
Dc  G.  &  J.  212,  227. 

Tithes  consisted  of  the  tenth  part  of  the  produce,  animal  and 
vegetable,  of  land.  By  the  Tithe  Act,  1836  (6  &  7  WilL  4,  c.  71),  which 
has  been  amended  by  numerous  statutes,  provision  was  made  for  oom- 
muting  all  tithes  into  tithe  rentxrharges.  In  an  old  case  before  this 
Commutation  Act,  it  was  held  that  a  titheowner  was  not  entitled  to 
compensation  where  titheable  land  was  taken  for  purposes  of  naviga- 
tion and  covered  i*'ith  water  on  the  ground  that  the  titne  owner  has  no 
interest  in  the  land,  but  his  interest  accrues  when  the  tithe  arises,  and 
the  owner  of  the  soil  may,  if  he  please,  use  the  land  in  such  a  manner 
that  no  tithe  may  arise,  R,  v.  Commisdonere  of  the  Nene  OutfalL  9 
B.  &  C.  875(1829). 

The  Commutation  Act,  however,  does  not  alter  the  nature  of  the 
tithe,  and  although  it  f)rovides  for  a  ceitain  sum  being  made  payable 
instead  of  the  tithes,  which  sum  is  to  be  *'  in  the  nature  of  a  rentcbax^e 
issuing  out  of  the  lands  charged  therewith,"  this  does  not  create  a 
rentcharge  on  the  inheritance,  out  merely  gives  tithe  owners  the  right 
to  take  out  of  the  produce  of  the  land  the  pxt)portion  mentioned  in 
the  Act.  Bailey  v.  Badham,  30  Ch.  D.  84.  It  mi^ht,  on  that  reasoning, 
appear  doubtful  whether  sections  115 — 118  of  this  Act,  which  provide 
for  the  compensation  of  rentcharges  are  applicable  to  the  case  of  tithe 
rentcharges.  By  41  &  42  Vict,  c  42,  it  is  provided  that  "  in  all  cases 
where  land  charged  with  rentcharge  in  lieu  of  tithes  is  taken "  for  tlie 
purpose  of  building  or  extending  churches,  schools  under  the  Elemen- 
tary Education  Act,  cemeteries,  public  builaings  or  artizans'  dwellixiffs^ 
the  tithe  shall  be  r^eemed  for  a  sum  of  money  twenty-five  times  tKe 
amount  of  the  rentcharge.     Section  1,  post. 
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Titk  imposed  on  the    mhabitants    of   the  city  of  London  tinder  Sect.  68. 
3IBciL8,cli,  were  held  to  be  aiuxuities  or  periodical  sums  of  monej       — 
cliaiged  upon  land.    Payn«  v.  £MLaxle^  13  A.  C.  613 ;  and  see  EidaiU  v. 
IiAia«,MLT.637. 

For  esses  oi  compensation  under  37  H^en.  8,  c.  12,  where  the  special 
Act  mtde  provision  that  they  elioiild  indemnify  the  owner  ot  the 
tit]i£i  See  Eadatie  v.  Metropol%ta,n  and  Diatrict  Railway  Company^ 
^J.  P.  103;  Lcradfm  arid  BlcLckvoall  Railway  Company  v.  Letts,  3 
H.LCas.470. 

T^  Ve&sure  of  Gompenaation. — The  general  rules  as  regards  the 
raeasQKot  damages  in  tort  are  applicable  to  determine  the  amount  of 
compaBation  ior  injurious  affection-  The  damage  must  be  the  natural 
md  probable  consequence  oi  tlie  act  :  it  must  be  the  proximate  and  not 
remote.  Caledonian  Railioai/  Company  v.  Walker's  Trustees^  7  A.  C.  259  ; 
£«irt  V.  Metrcpolitaii  RaUxoay  Company ^  L.  R  2  H.  L.  175. 

Thta,  a  local  hoard,  for  the  purpose  of  makinff  a  drain,  entered  upon 

gK«nd  where  a  seedsman  had   an  experimental  garden,  in  which  he 

sowed  small  quantities  of  the  seeds  he  sold  by  way  of  sample  from  each 

lot  of  seed  he  had  in  stock,  and,  according  to  the  results,  was  able  to 

wartanl  each  parcel  sold,  and,  in  consequence,  get  a  higher  price.    The 

jiants  in  the  garden  were  grubbed  up  and  so  treated  that  they  could  not 

«  identified  with  the    seed  in  bmk,  which  could   not,  therefore,  be 

warranted  and  sold  at  the  higher  price.    The  court  with  hesitation,  held 

that  the  damage  was  too    remote  to  be 'a  subject  for  compensation. 

Be  Oaiki  and  Waiid^uxyrih  Board  of  Works,  17  L.  T.  549. 

Btama^es  more  remote  than  in  the  cases  of  tort  may  be  the  subject  of 

«wnpeusation  if  there  is  special  provision  in  the  special  Act;  thus,  in 

ooe  case\mder  a  special  Act,  where  a  towing  path  was  rendered  useless 

\is  a  new  channel  being  cut,  the  owner  of  the  path,  who  also  let  out  horses 

to  he  Baed  on  it,  was  given  compensation,  R.  v.  Commissioners  of  Thames 

and  LuNttwgotion,  5  A.&  K  804. 

-EaiCTMirtiL— There  are,  however,  one  or  two  points  as  to  the  measure 
of  opmpcDiation  which  are  not  quite  clear.  Thus,  when  an  easement 
or  i^t  appendant  or  appurtenant  to  land,  as  distinguished  from  a 
publie  highway,  is  destroyed,  compensation  has,  whether  rightly  or 
"•Toa^y,  been  asBeased  on  the  same  principle  as  where  lands  have  been 
taken  (aee  note  to  section  63)  ana  consequential  damages  allowed. 
Thos^  where  ancient  lights  were  obscured,  compensation  was  allowed 
hoth  for  the  loss  of  light  caused  thei-eb^r  and  also  for  the  loss  caused 
hj  ofaec^ihn^  lights  which  were  not  ancient  by  the  same  works,  the 
O^rt  followmg  the  principle  laid  down  in  Essex  v.  Acton  Local  Board, 
14  A.  C.  153,  and  ^uccleuch  v.  Metropolitan  Board  of  Works,  L.  R.  5 
H.  L,  418,  for  ascertaining  the  damage  to  lands  held  with  the  land 
taken.  In  re  Lomdon,  Tiilmry,  and  Railway  Company  v.  Govoei's  Walk 
iStkmiU,  24  Q.  B.  D.  326. 

In  an  older  case.  Glover  v.  North  Staffordshire  Railway  Company  (1851), 
16Q.B.  912,  where  a  private  road  was  obstructed  bv  a  level  crossing, 
Campbell,  C.J.,  and  Erle,  J.,  thoucbt  that  the  passing  of  trains  was 
aUio  ground  for  compensation.  In  Buccleuch  v.  Metropolitan  Board  of 
Wofis,  L.  R.  5  H.  Lu  418,  the  rights  destroyed  were  incorporeal,  but  it 
cannot  be  taken  as  laying  down  this  proposition  owing  to  the  particular 
pnmaons  ot  the  special  Act 

In  a  case  where  there  was  structural  damage  to  a  house,  the 
arbitrator  was  held  rightly  to  have  allowed  compensation  not  only  for 
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gaet.  68.  ^^  1<:^  ui  the   value  of  the  house,  but  alBo   for  Iosb   occasioned 
—       to  ffoodfi  in   the  house.     Knock  v.   Metropolitan  Bailtoay    Company^ 
L.  R.  4  C.  P.  131. 

Public  H%ghway$.--The  rule  for  determining  whether  a  right  of  com- 
penaation  exista  in  the  case  of  public  highways  apparently  indicates 
the  rule  by  which  the  compensation  is  to  be  measured.  The  damage 
must  be  one  which  is  sustained  in  respect  of  the  propeity  itself,  and  not 
in  respect  of  any  particular  use  to  wnich  it  may  from  time  to  time  be 
put  It  must  lie  le.<d  valuable  for  all  purposes.  Willes,  J.,  in  Beckett 
V.  Midland  Raihcay  Company,  L.  R.  3  C.  P.  82,  p.  95,  considered  that 
this  meaut  that  the  property  is  '^  to  be  taken  in  statu  quo,  and  to  be 
considered  with  reference  to  the  use  to  which  any  owner  might  put  it  in 
its  then  condition " — if  a  house,  then  as  a  house.  The  owner,  he 
thought,  is  not  to  be  expected  to  pull  it  down  in  order  to  use  the  land 
for  agricultural  purposes.  The  point  was  to  some  extent  raised  In  re 
JVaflham  and  North  Eastern  Railway  Company,  14  Q.  B.  D.  747  ;  16 
Q.  B.  D.  227.  In  that  case  the  property  in  dispute  was  an  hotel  and 
publicliouse,  and  the  arbitrator  held  that  of  all  purposes  to  which  the 
property  might  be  put,  the  purpose  of  an  hotel  was  the  most  valuable, 
and  the  Court  allowed  the  compensation  to  be  assessed  on  its  depre- 
ciation in  value  as  such.  Lord  Herschell,  in  a  short  report  of  Metro- 
politan Board  of  JVorks  v.  Howard,  6  "  Times  "  L.  R.  732,  speaking  of 
the  compensation  to  l)e  given  to  the  owner  of  a  publichouse,  where  the 
highway  had  been  altered,  said  :  "If  a  house  were  rendered  less 
accessible  to  customers,  that  might  diminish  the  value  of  the  house  for 
all  purposes,  although  the  evidence  which  was  given  with  reference  to 
the  actual  loss  of  trade  and  the  decreased  number  of  years  purchase  it 
would  fetch  on  sale,  ought  not  to  have  been  admitted." 

It  would  appear,  therefore,  that  if  owing  to  alterations  in  a  highway 
a  building  is  decreased  in  ^'alue  for  the  purpose  for  which  it  Is  used,  bat 
that  its  market  value  is  not  decreased  by  reason  of  the  obstruction  if 
used  for  some  other  purpose,  then  that  possibility  of  use  for  that  other 
purpose  is  to  be  taken  into  account  in  assessing  the  compensation.  It 
does  not  appear,  however,  that  if  by  reason  of  the  obstruction  the  value 
is  lowered,  but  by  reason  of  the  improvement  of  the  neighbourhood  due 
to  the  works  the  value  is  raised  for  some  other  purpose^  that  the 
enhanced  value  is  to  be  taken  into  account  Of.  Senior  v.  MetropoHtan 
RaihtxLy  Company,  32  L.  J.  Ex.  226 ;  EagU  v.  Charing  Cross  Bailtoay 
Company,  L.  R.  2  C.  P.  638 ;  and  see  section  63,  note,  <*  Betterment,^ 
ante,  p.  120. 

Future  Damages, — As  regards  all  dr-  mages  that  can  be  foreseen,  they 
ought  to  be  included  in  the  assessment  of  the  compensation.  It  seems 
clear  that,  as  far  as  foreseen  damages  go,  the  enquiry  and  compensation 
are  to  be  made  once  for  all,  and  if  any  damage  afterwards  occurs  which 
might  have  been  foreseen  no  compensation  in  respect  thereof  can  be 
recovered  either  under  the  Lands  Clauses  Act  or  W  action.  Croft  v, 
London  and  North  Western  Railway  Company,  32  L.  J.  Q.  B.  113.  The 
claimant  must  bring  forward  his  claim  in  unity,  as  far  as  he  can  foresee 
the  damages,  estimating  them  as  having  as  much  permanency  as  the 
undertaking.  See  per  Erle,  C.  J.,  Chamberlain  v.  West  End  of  London  and 
Ci^stal  Palace  Railway  Company,  2  B.  &  S.  617,  639.  Contingent 
damages  may  apparently  also  be  taken  into  consideration,  although  Uiey 
may  never  arise,  In  re  Brogden  and  Llynvi  Railway  Company^  90  L  J 
C.  P.  61.  '    * 
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WheieproiDoten  have  power  to  di^vert  tlie  whole  of  a  Btieftm  but  onlj  Sad  68» 
difrnptftikt  giTe  notice  of  tlieli'  intention  to  take  the  whole,  thej       — 
Qi^t  to  pay  compeosation.  for  tlie  whole  ^vidne  of  the  stream^  and  not 
nodjooiQi^uate  them  from  time  to  time  for  injurioiifily  affectiiig  the 
popertyoi  ibenpailan  owners.      Stcne  v.  Carporaiicn  of  Yeovil^  2  C.  P.  D. 

In  Lmmnice  y.  Great  Northern  Railway  Company^  14  Q.  B.  643» 
PiTosos,  ].,  in  delivering  the  jndgmeiit  of  the  Court,  expreseed  a 
stioDg  opimon  that  ^e  compeiusation  did  not  embrace  damages  which 
eonllnotkerbe  foreseen  nor  guesaed  at  by  the  arbitnitor,  but  judgment 
^aftdToimthat  case  on  the  gronnd  that  the  company  had  not  carried 
cat  tbanrorks  with  proper  caution. 

Tbcre  is  no  provision  in  the  Liandd  Clauses  Act  permitting  a  second 
aBWBffleiit,  and  there  is  no  provision  to  the  contrary.  There  has  been 
so  dfidaon  as  to  whether  a  second  asaesament  can  be  made  or  not  for  a 
wkolly  unicfreaeen  damage,  although  the  subject  has  been  discnssed  in 
aereiil  caaa.  Croft  v.  Lcmdon  and  North  IVestem  Railway  Company,  32 
L  J.  Q.  B.  113 ;  Regenft  Canal  Company  v.  ff^are,  23  L.  J.  Ex.  145 ; 
iawaAtrg  and  Yorhihire  Railvray  Company  v.  Evans,  15  Beav.  322. 

If  after  one  SKessment  farther  damage  is  caused  by  new  works  not 
cpned  ont  at  the  time  of  the  assessment,  but  at  some  future  or  subsequent 
tinfee,  compensation  would  no  doubt  be  allowed  in  rejq)ect  of  such  further 
^aai^e.  LancaJiire  and  YorJahire  Railway  Company  r.  Evans,  15  Beav. 
» ;  StoM  V.  Corporation  of  Yeovil,  1  C.  P.  D.  691  ;  2  C.  P.  D.  99 ; 
Attomey-Gtnend  v.  Metropolitan  Railway  Company  [18941  1  Q.  R  384. 

And  with  respect  to  the  purchase  money  or  compensation 
coming  to  parties  having  limited  interests,  or  prevented  from 
treating,  or  not  making  title,  be  it  enacted  as  follows  :(a) 

69.  If  the  purchase  money  or  compensation  which  shall  be  Purchase 
payaMe  in  respect  of  any  lands  or  any  interest  therein,  pnr-  payable  to 
chased  or  taken  by  the  promoters  of  the  andertaking  from  J^** 
any  corporation,  tenant  for  life  or  in  tail,  married  woman  disability 
seia^  in  her  own  right  or  entitled  to  dower,  guardian,  com-  J^20o/ 1? 
mittee  of  lunatic  or  idiot,  trustee,  executor  or  administrator,  be  dcpo- 
or  person  having  a  partial  or  qualified  interest  only  in  such  i\^  \^^ 
lands,  and  not  entitled  to  sell  or  convey  the  same  except  under 
tbe  provisions  of  this  or  the  special  Act,  or  the  compensation 
to  be  paid  for  any  permanent  damage  to  any  such  lands, 
30M)mit  to  or  exceed  the  sum  of  two  hundred  pounds,  the 
aasoe  diall  be  paid  into  the  bank,  in  the  name  and  with  the 
privity  of  the  Accountant  General  of  the  Court  of  Chancery 
in  [^England  if  the  tame  relate  to  landt  in  England  or  WaleSy 
or  the  Aecountant  General  of  the  Court  of  Exchequer  in  Ireland 
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Beet  69.  if  the  same  relate  to  lands  in  Ireland']^{}>)  to  be  placed  to  the 
account  there  of  such  Accountant  General,  ex  parte  the  pro- 
moters of  the  undertaking  (describing  them  by  their  proper 
name),  in  the  matter  of  the  special  Act  (citing  it),  pursuant 
to  the  method  prescribed  by  any  Act  for  the  time  being  in 
force  for  regulating  moneys  paid  into  the  said  courts ;  and 
such  moneys  shall  remain  so  deposited  until  the  same  be 
applied  to  some  one  or  more  of  the  following  purposes  j  (that 
is  to  say,) 

Applica-  In  the  purchase  or  redemption  of  the  land  tax,  or  the  dis- 
monejB  charge  of  any  debt  or  incumbrance  affecting  the  land  in 

deposited.  respect  of  which  such  money  shall  have  been  paid,  or 

affecting  other  lands  settled  therewith  to  the  same  or  the 

like  uses,  trusts,  or  purposes  ;  or 

In  the  purchase  of  other  lands  to  be  conveyed,  limited,  and 
sottled  upon  the  like  uses,  trusts,  and  purposes,  and  in 
the  same  manner,  as  the  lands  in  respect  of  which  such 
money  shall  have  been  paid  stood  settled  ;  or 

If  such  money  shall  be  paid  in  respect  of  any  buildings 
taken  under  the  authority  of  this  or  the  special  Act,  or 
injured  by  the  proximity  of  the  works,  in  removing  or 
rei)lacing  such  buildings  or  substituting  others  in  their 
stead,  in  such  manner  as  the  Court  of  Chancery  shaU 
direct ;  or 

In  payment  to  any  party  becoming  absolutely  entitled  to 
such  money. 

(a)  As  to  the  effect  of  the  headings,  see  notes  to  section  6.  The 
sections  under  this  heading  are  sections  69 — 80. 

(6)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1892. 

"And  not 'entitled  to  sell,"  Ac— Section  7  confers  power  on 
persona  under*  disability  to  sell  and  convey.  Many  of  the  daases  of 
persons  mentioned  in  that  section  have  now  power  to  sell  under  other 
Acts.  This  section  only  applies  to  the  classes  of  persons  named  if  they 
are  not  entitled  to  sell  and  convey  except  under  the  provisions  of  this  or 
the  special  Act  (see  notes  to  section  7). 

Corporation, — Thus,  under  the  similar  provisions  in  the  Scotch  Act» 
the  word  "  corporation  "  was  held  not  to  extend  to  a  railway  company. 
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istliey  were  not  coiisideT«d  to  \)e  a  corpoT&tion  within  the  meaning  of  SecL  69. 

tke  iJitate  (Coledowian  Eailiratf   Comp€M,ny    v.    Cxiy  of  Glasgow  Union       — 

Mmi  Omipm'^  (1869),  3rd  ser.  7   Maepli.  1072,  1074,  but  with  thia 

Kit,  J^didoDl  agree  in  Be  CTieUea  IV'atervxjnrks  Company,  66  L.  T.  421). 

AstomamdpalcorpoTationa^  see  aectioTi  1&  of  thlR  Act,  supra. 

hmidy,  Ful/ord,  6  CK  I>.  491,  p.  494,  Jebsel,  M.R,  in  1877,  in 

mdaing  to  what  caaee  this  Bection  applied,  said  : — ''It  applies  to 

pcckae  money  or  oompensatioii  iiL  respect  of  lands  taken  from,  first, 

I  oorpotadoa  which,  not  being  "beneficially  entitled,  has  no  power  of 

a^  w^khfheing  nnder  aome  statutory  disabQity,  canrot  sell ;  then 

itiSBBlloThfe  OT  in  tail,  that  is,  a  tenant  in  tail  incapable  of  selling, 

ASlgruB^tance,  where  estates  are  settled  and  made  inalienable  by  Act 

of  Pu^mfint  and  a  tenant  in  tail  ^who  is  prevented  by  law  from  selling, 

^  for  iosUoee,  a  tenant  in  special  tail  after  possibility  of  issue  extinct, 

who  for  all  purposes  of  alienation  considered  merely  as  a  tenant  for  life. 

Thai,  agiun,  a  married  woman  seised  in  her  own  right  or  entitled  to 

dower,  who  cannot  sell  except  with  the  concurrence  of  her  husband, 

tfcey  being  together  owners  in  fee  ;    then  a  guardian  or  committee, 

either  oC  whom  can  sell  for   himself  ;   then  a  trustee,  executor,  or 

^^^nhiistrator,  who  may  have  the  entire  fee  simple  like  a  corporation, 

aad  yet  may  not  he  able  to  selL" 

*  TmaitUs  for  Life^  Sc, — Tenants  for  life  are  now  by  sections  3  and  4 
<tf  t^  SatUd  Land  Act,  1882,  empowered  to  sell  the  settled  land  ;  and 
as  to  selling  the  mansion,  house,  and  park,  see  section  10  of  the  Settled 
Wl  A(i,  1890.  By  section  58  of  the  1882  Act,  a  tenant  in  tail  after 
poaribHity  of  issue  extinct,  and  also  a  tenant  in  tail  restrained  by  Act 
d  Pariiament  from  having  the  reversion,  have  the  powei-s  of  a  tenant 
ii^life. 

Section  22  of  the  Act  provides  that  capital  money  arising  under  that 
Art  shall  in  order  to  its  being  invested  or  applied  as  provided  in  the 
Act,  he  paid  either  to  the  trustees  of  the  settlement  or  into  court,  at  the 
^^fln  of  the  tenant  for  life.  In  onler,  however,  that  he  can  exercise 
™at  Qf^ka,  there  must  be  trustees  of  the  settlement  in  existence.  If 
tbey  do  not  exist,  they  should  be  appointed.  HatUn  v.  Russell,  38  Ch.  D. 
S^  345.  When  money  is  paid  into  court  under  the  Lands  Clauses  Act, 
in  Tegped  of  land  which  Ib  the  subject  of  a  settlement,  it  may  be  applied 
»  pcovided  by  the  Settled  Land  Acts,  1882—1890.    See  infra,  p.  155. 

EjDeaUon. — ^Where  a  landowner  agreed  to  sell  land  to  a  company  and 
died  before  the  conveyance  was  completed,  the  company  were  held  not 
entitled  to  pay  the  money  into  court  inasmuch  as  the  contract  was 
Blade  with  the  landowner  and  not  with  the  executors,  and  that  the 
aertkm  applied  when  the  company  were  dealing  with  executors  having  a 
gkrtial  intend  only.  Newton  v.  Metropolitan  KaUioay  Company,  7  Jur. 
<38.  If  paid  into  court,  it  would  go  to  the  executors  as  personal  estate. 
JSxfarU  Mawidns,  13  Sim.  569. 

**AeeoiUltailt  General." — ^The  ofBce  of  Accountant  General  to  the 
Ccmn  of  Chancery  in  England  and  Wales  was  abolished  by  the  Court 
of  Qiaoeexy  (Funds)  Act,  1872  (35  &  36  Vict,  c  44,  a  4^  aud  monevs  to 
^  paid  in  his  name  and  privity  were  to  be  paid  with  the  privity  of  the 
Parmaster-General  on  benalf  of  the  Court  of  Chancery  (section  6).  By 
the  Judicature  Act  of  1873  (36  &  37  Vict.  c.  66,  ss.  3,  31)  the  High 
Ccmrt  of  Chancery  became  the  Chancery  Division  of  the  High  Ck)urc  uf 
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86ei  09.  Justice,  retaining  the  exclusive  jurisdiction  of  the  Court  of  Chancery 
—  under  Acts  of  Parliament  (section  84),  By  the  Supreme  Court  of 
Judicature  (Funds,  &c.)  Act>  1883  (46  &  47  Vict  c  29^  one  accounting 
department  was  made  for  the  Supreme  Court,  and  moneys  will  now  be 
paid  in  with  the  privity  of  Her  Majesty's  Paymaster-General  for  and  on 
Dehalf  of  the  Supreme  Court  of  Judicature. 

^' Shall  be  paid  Into  the  Bank.'*— The  hank  means  the  Bank  of 
England  when  the  lands  are  situated  in  England.  Definition,  Mo- 
tion 3,  ante,  p.  6. 

If  the  promoters  do  not  pay  the  amount  into  the  hank,  a  mandamui 
will  lie  to  compel  them ;  and  the  vnandamus  could  he  ohtained  in  an 
action  tmder  section  68  of  the  Common  Law  Procedure  Act»  1854. 
Bamett  v.  Great  Eastern  Railvxiy  C&nipany,  18  L.  T.  (n.s.)  408,  Order  53 
of  the  Bules  of  the  Supreme  Court  is  of  similar  effect  As  to  Tnandamtu^ 
see  note  to  section  21,  ante,  p.  53,  and  Appendix. 

Where  promoters  paid  the  money  to  a  corporation  directlj,  under 
pressure  and  upon  protest,  the  corporation  were  ordered  to  pajr  euch 
money  as  there  remained  in  their  nands  into  the  Court  The  order 
was  made  upon  motion  hy  the  promoters  in  a  suit  against  the  corpora- 
tion. London  and  North  Western  Railway  Company  v.  Corporatum  of 
Lancash/ire,  16  Beav.  22. 

In  some  cases  where  the  parties  have  apparently  conaented,  the 
Court  has  aUowed  the  money  to  he  invested  without  heing  paid  into  Court. 

Thus  in  a  case  where  the  purchase  money,  which  ought  to  have  been 
paid  into  Court  was  paid  to  the  tenant  in  tail  of  the  land,  the  Court 
allowed  it  to  he  laid  out  in  the  purchase  of  land  dispensing  with  tiie 
payment  into  Court  In  re  London,  Brighton,  and  South  Coctst  Mailioay 
Qmipany;  Ex  narte  Earl  of  Aberyavenny,  4  W.  R.  315. 

Similarly,  wnere  land  belonging  to  a  lunatic  had  been  purchased  by 
a  railway  company  under  their  Act,  an  order  was  made  for  payment  of 
the  purchase  money  tu  the  credit  of  the  lunacy  and  for  its  inveatment 
in  the  joint  account  of  the  lunatic  and  the  company,  without  ita  beins 
paid  into  Court,  subject  to  the  company  declanng  themselves  satisfied 
with  the  title  to  the  land.  In  re  Milnesjj.  Ch.  D.  28.  The  application 
in  such  a  case  must  be  instituted  in  the  Chancery  Division  as  well  as  in 
Lunacy.    S.  C. 

In  that  case,  James.  L.J.,  expressed  the  opinion  that  this  section  was 
only  a  direction  for  the  safe  custody  of  the  purchase  money  and  that 
compliance  with  its  provisions  was  not  necessary  to  make  a  good  title 
to  the  promoters  (p.  29). 

"Prescribed  by  any  Act  for  the  time  being  in  force." — The 

Acts  at  present  in  force  are  the  Court  of  Chancery  (Funds)  Act,  1878, 
as  amended  by  the  Supreme  Court  of  Judicature  (Funds)  Act,  1883. 

Procedurb  on  Patment  in. 

When  the  office  of  the  Paymaster-General  is  closed,  see  as  to  procedure 
section  88,  infra. 

The  procedure  in  the  Paymaster-General's  office  is  regulated  by  the 
Suoreme  Court  Fund  Rules,  1886,  as  amended  by  various  subsequent 
orders.    The  procedure  for  applications  for  investment  and  payment  out 
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vl  be  loimd  in  the  notes  to  section  70,  pott.    The  roles  as  to  lodgment  Sect.  69. 
or  papoent  in  which  are  material  are  as  follows : —  — 

30.  ...  A  lodgment  of  funds  in  court  not  directed  by 
ttoitemayhe  made  upon  a  direction  to  the  bank  or  other 
eompany  to  be  issued  by  the  paymaster  on  a  request  signed  by 
or  on  behalf  of  the  person  desiring  to  make  such  lodgment : 
Provided  that  no  snch  lodgment  shall  be  placed  in  the  pay 
offioe  bookB  to  a  separate  account  in  a  cause  or  matter  ^except 
to  4  fBCcniy  for  costs  account)  unless  an  order  has  directed 
wA  separate  account  to  be  opened.  The  request  for  a 
'ii^ec&n  under  this  role  shall  state  the  name  of  the  person 
\^ar  on  whose  behalf  the  funds  are  to  be  lodged,  the  ledger 
QBdit  m  the  pay  office  books  to  which  the  funds  are  to  be 

fhoed,  uid  the  date  of  the  authority  or  certificate  (if  any) 

a  panoance  of  which  the  funds  are  to  be  lodged. 
In  cases  of  funds  to  be  lodged  in  pursuance  of  the  Lands 

Oana^  Consolidation  Act,  1845    ...    the  further  par- 

ttcDkrs  required  under  rule  39  should  be   stated   in   the 

lequest  .   .    . 

Sx^  in  cases  next  mentioned,  the  requests  under  this  rule 
■l»tt  be  in  the  Form  No.  8  (for  money)  and  No.  9  (for  seouri- 
*i»)»  in  the  Appendix  to  ttiese  rules. 

FoBM  No.  8. 
[pqu^fdir  Lodgment  of  Money  in  Chancery  DiriHen  referred  to  in 

High  Court  of  Jnstioe,  Chancety  Division. 

L-Rbqubbt  pob  Dirbction  of  LonoMEKT. 
^"^^wornmttcr  v.  18      ,A.No.      . 

^hiai    \  [If  same  as  title  of  came,  state  as  above.  J 

l^art^  paitiailaxB  Of  any)  required  to  be  stated. 

^P^yiDiite  it  hereby  requested  to  issue  a  direetion  to  the  bank  to  reeelTe 
T^  the  sum  of  A  for  the  ledger  credit  iu  the 

wboffte  pay  office  above  specified. 

(Signature.) 

n.— Patmastbb'b  Dibection  for  Lodomknt. 
fo  die  Agent  of  the  Bank  of  England  (Law  ConrtB  Branch). 

,J^  reoeire  the  above-stated  sum  and  place  it  to  the  account  of  the 
j^[Mer-6eneral  for  the  time  being  for  and  on  behalf  of  the  Supreme 

(Signature) 

(Date)  18      . 

L  2 
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®*5iL®^'  III.— Bank  Cbbtificatk  op  Receipt. 

To  the  Amistant  Fftjmaster-General,  Bank  of  England,  18 

The  above-stated  Bnm  has  been  this  daj  received. 
(Signature.) 

By  rule  3  of  the  Supreme  Court  Funds  Rules,  "funds"  or  "funds 
in  court "  means  any  money,  government  stock  or  annuities,  or  other 
securities  or  any  part  thereof  standing  or  to  be  placed  to  the  Pay  Office 
Account  in  the  l)ooks  of  the  Bank  of  England  or  any  other  company, 
and  includes  boxes  and  other  effects. 

"  Lodgment  in  court "  means  payment  or  transfer  into  court  or  deposit 
in  court. 

35.  A  request  or  authority  for  the  issue  by  the  paymaster  of 
a  direction  for  the  lodgment  of  the  funds  in  court  may  be  sent 
to  the  paymaster  by  post,  and,  if  so  desired  by  the  person 
sending  the  same,  the  paymaster  shall  send  such  direction  by 
post  to  the  address  specified  by  such  person. 

39.  Money  lodged  in  court  in  the  Chancery  Division  pur- 
suant to  the  69th  section  of  the  Lands  Glauses  Consolidation 
Act,  1845,  in  respect  of  the  lands  in  England  and  Wales, 
shall  be  placed  in  the  books  at  the  pay  office  to  the  credit  of 
Ex  parte  the  ,  promoters  of  the  undertaking,  in  the 

matter  of  the  special  Act  Tciting  it),  and  some  words  shall  be 
added  in  each  case  brieny  expressive  of  the  nature  of  the 
disability  to  sell  and  convey,  by  reason  of  which  the  money 
shall  be  so  paid  in,  which  particulars  shall  be  stated  in  the 
request  for  the  direction  for  the  lodgment. 

Money  may  be  lodged  in  Court  under  the  Lands  Clauses  Conscilidation 
Act  under  sections  69,  71,  76,  76,  85,  86,  97,  107,  109,  III,  113.  On 
applying  for  a  direction  for  lodgment,  the  section  should  be  staled 
under  which  the  money  is  to  be  lodged,  and  there  should  be  a  short 
statement  of  the  reason  for  such  payment  in,  and,  where  nece-'sary,  the 
request  should  state  how  the  amount  has  been  determined.     A  Queen's 

Bnnter's  copy  of  the  special  Act  should  also  be  sent  or  produced, 
►aniel's  "  Chancery  Practice,"  2137,  1748. 

Moneys  shall  remain  so  deposited  until  applied.— As  to  its 

investment  until  applied,  see  section  70,  post,  pp.  165,  167,  and  notes 
thereto. 

Money  paid  into  Court  under  this  section  is  for  purpoees  of  descent 
constructively  reconverted  into  realty  until  some  person  becomes 
absolutely  entitled,  when  he  can  stop  the  reconversion.  Until  that 
event  happens,  the  money  is  to  be  laid  out  in  lands  or  buildings  to 
stand  limited  to  the  same  uses  as  the  lands  sold  stood  limited,  and, 
therefore,  must  be  considered  as  land.  Thus  purchase  money  pidd  into 
Court  for  land,  of  which  an  infant  was  absolutely  seised  in  fee,  remains 
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^ORAviihtlki^te&i^tST  of  Teal  estate,   and  on  the  death  of  the  Sect  69. 
'^Vtoid»to\ii8\iOT-aXAaLV,     Kellcmd  v.  Fulford,  6  Ch.  D.  491.  — 

J^  speeial  A(l^  nmiW  decisions  liave  been  given.  As  to  a 
y<^pwpat|  xmdei  &  special  A^ct,  aee  Midland  Counties  EaUtoay 
2J«J1I^0wmi,\Co\\.SO.  But  under  tliis  Act,  Lord  Cbanwobth 
■liteiMaey  piidinto  Court  under  ejection.  78  by  a  railwajr  company 
«iiadtakafTom&ipeTwni  vYio  was  in  a  state  of  mental  imbecility 
g.«Ptmviedm  Ikt  slatft  tai  bia  deatb,  but  wbo  had  not  been  the 
•V^rf  ^oominis&ioiiof  Vunacy,  was  not  to  be  treated  as  realty  but 
fcPjJittity  and  \)e ^id  to  tbe  executors.  In  re  East  Lincolnshire 
S^M  i  Sim.  (N.8.)  2fi0,  and  aee  Be  Harroj^s  Estate,  3  Drew, 

Wff  a  special  Act,  vdtb  nections  substantially  the  same  as  the  lAnds 
(Ssssfn  Act»  it  was  held  that  the  money  paid  into  Court  under  a  section 
■■ilar  to  wction  69  was  to  be  consiaered  as  realty.  The  money 
tt&rtbe  piuchase  of  r&sH  estate  to  a  share  of  which  an  infant  was 
■^cd  as  a  yessted  remainder.  Before  the  estate  came  into  possession 
«JM  wnvicted  of  felony.  The  money  being  treated  as  realty  was 
«Jrt  to  1»  forfeited  to  the  Crown.  Re  Harris  Estate,  3  Drew,  726. 
^•ocrc  tiic  fund  had  been  overlooked  for  some  years,  it  was  held  that 
wifiBdpal  fond  passed  as  real  estate  and  the  accumulations  as  personal 
•"«.   Ifngfct  v.Dm«,  32  Beav.ecya. 

Amamed  woman  would  apparently  be  entitled  to  dower  out  of  the 
5*^-  See  £e  Wilts;  Somerset  and  Weymouth  Eailvay  Company,  2 

A»  to  cases  where  the  land  taken  was  under  a  settlement  and  was 
J^  <^verted  into  personalty  under  special  Acts,  see  He  Taylor^s 


■«fi»««,9HaTe,  596 ;  Re  Robertson,  26  L.  J.  Ch.  349  ;  i2e  ^ceggs,  2 
««.J.4S.533;  BeStewaH;  EzparU  Cramer,  1  Sm.  &  Giff.  32. 

Application  of  Monits  Deposited. 

^Mewwedore,  see  section  70,  post,  p.  165,  and  notes, 
j^^  ^ods  of  application  have  heen  considerably  extended  in 
■'ffectw  money  pgi^  into  Court,  in  respect  of  lands  which  are  the 
|J2^«  a  settlement  by  the  Settled  Land  Acts,  1882—1890.  As  the 
JJ7  ?*J  1«  allied  in  the  same  way  as  capital  money  under  these 
.-.  ^^  ^  iwjpoeea  to  deal  with  the  application  of  the  moneys  first  under 
2*?^  and  then  under  the  Settled  Land  Acts,  post,  p.  165,  and 
^w  tht  payment  out  to  persons  absolutely  entitled. 

L  Application  under  this  Section. 

W****  tax.— In  the  case  of  In  re  Lee  and  Heminmoay,  24  Ch.  D.  669, 
jr/^^  paid  in  under  a  special  Act,  was  ordered  to  be  paid  to 
J2*^  01  a  wiU,  they  undertaking  to  apply  it  in  the  redemption  of 
^*3f  affecting  other  property  vested  in  them  as  such  trustees. 
uJ^Y-*®"*!^  provision  in  a  special  Act,  a  tenant  for  life  who  had 
J?« lufown  moneys  redeemed  the  land  tax  on  parts  of  the  settled 
^"* prior  to  the  passing  of  the  special  Act  was  allowed  to  reimburse 
^*M<mt  of  the  proceeds  of  the  lands  purchased  by  the  company. 
^J^^vrthmeh,  1  Y.  &  C.  Ex.  166. 

^iJ^Jand  tax  on  lands  purchased  under  this  section  may  also  be 
■■**»ei   Re  Oie  Viear  cf  Queen's  Camel,  8  L.  T.  (n.s.)  233. 
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B60t69.     ^^DiBoharge  of  anv  Debt  or  Incumbrance."— The  ezpreencm 

—  "  debt  or  incumbrance,''  has  been  construed  widely,  but  it  mast  affect 
the  land  or  land  settled  therewith,  and  muBt  be  in  the  nature  of  a 
debt  affectinf^  the  inheritance. 

Thus  it  nas  not  been  allowed  to  be  applied  to  the  following 
purposes : — 

Purchase  money  for  a  portion  of  a  glebe  maj  not  be  applied  for  the 
restoration  of  the  chancel  of  the  church,  or  in  paying  off  the  money 
borrowed  from  the  governors  of  Queen  Anne's  Bounty.  In  re  Loutk  and 
E<ut  Cocut  Bailioay  Company  '  Ex  parte  Rector  of  Grimoldhy^  2  Ch.  D.  225. 

Nor  in  the  payment  off  of  a  rent  charge  on  the  glebe  lands  payable 
by  instalments,  which  probably  did  not  affect  the  ixmeritance,  but  only 
the  interest  of  the  rector  for  the  time  being.  Ex  parie  Rector  if 
KirhffMoXon^  20  Ch.  D.  203.  Nor  in  paying  off  advances  under  the 
Drainage  Act  (5  &  6  Vict  c.  88X  repayable  by  instalments  by  the 
tenant  for  life.  The  fund  in  Court  represents  the  corpus  of  the 
property.    In  re  Commiaiionere  qf  Public  Worke,  6  Ir.  Ch.  63. 

As  to  paying  corporation,  debts  under  provisions  of  a  special  Act| 
see  Ex  parte  SyUiCj  4  Y.  ^  C.  55;  and  In  re  Dublin^  4*^,  RaiUoaiif 
Company,  13  L.  K.  ir.  479. 

The  money  has  been  allowed  to  be  applied  to  the  following  putposes, 
as  debts  or  incumbrances  affecting  the  land  or  affecting  other  lands 
settled  therewith. 

Mortgage, — ^Where  land  had  been  taken  from  a  corporation,  the 
purchase  money  was  allowed  to  be  used  to  ^y  off  indentures  of  mortgage 
secured  on  certain  tolls  which  were  ancient  franchises.  It  was  also 
allowed  to  pay  off  bonds  given  for  moncv  borrowed  under  the  Baths 
and  Washhouses  Act  (9  &  10  Vict  c.  74),  toe  interest  on  which  had  been 
paid  out  of  the  borough  fund  which  was  lar^ly  comprised  of  the  rents 
and  profits  of  the  real  estates  of  the  corporation.  In  re  Derby  Municipal 
Efftates,  3  Ch.  D.  289. 

Under  a  special  Act,  with  a  provision  similar  to  section  69,  the  mon^ 
was  allowed  to  be  applied  to  the  payment  of  a  mortgage  on  other  lands 
belonging  to  a  corporation.  Ex  parte  Corporation  of  Oambridge;  ReEaetem 
Counties  Railway  Company,  5  ft.  Ca.  204. 

It  may  be  used  to  nav  off  a  mortgi^  on  other  lands  settled  to  similar 
uses,  ke  Dublin,  Ivicklow,  dbc,  Railway  Company;  Ex  parte  Richards, 
25  L.  K.  Ir.  176.  i-    ^  r  -» 

Leaseholds, — Where  lands  let  on  long  leases  have  improved  in  valoe, 
so  that  the  lands  could  be  let  at  increased  rents,  corporations,  having  the 
reversions  of  such  leases,  will  be  allowed  to  apply  money  deposited  in 
Court  as  the  price  of  other  lands  belonging  to  them,  to  purchasing  the 
surrender  of  these  leases.  Ex  parte  Corporation  of  Sheffield,  25  lTj.  Ch. 
687. 

And,  similarly,  where  the  land  is  wanted  by  the  corporation  for 
improvements,  and  the  reversion  is  in  the  corporation,  money  deposited 
in  respect  of  other  lands  taken  by  public  companies  may  be  applied  to 
purchasing  the  leaseholds.    Ex  parte  Corporation  of  Lonaon,  5  Eq.  418. 

Where  land  belonging  to  an  episcopal  see  had  been  taken,  the  moneys 
were  allowed  to  be  used  to  buy  up  a  lease  of  other  lands  of  the  see. 
Ex  parU  Bishop  of  Loiidon,  2  De  G.  F.  &  J.  14. 

A  tenant  for  life  has  also  been  allowed  to  purchase  a  surrender  of  a 
lease.    Re  TownshendPs  Estates,  W.  N.  (1882),  7. 
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iifl^-Wbere  a  lessor  liad  his  interest  taken  and  at  the  date  of  the  8#0t  69. 
Kvstd,  and  before  the  company   took  possession,  rent   was  due  and 
mud,  and  the  lessor  had  a  right  of  re-entry  in  conaequenoe,  it  was 
iteBtktthe  right  of  re-entry  was  an  incumbrance  on  the  leasehold 
ioieiest  Re  Lmdcn  Streety  Greenwich,  57  L.  T.  673. 

Hie  money  may  be  applied  to  redeeming  an  annual  quit  rent.  Com* 
flwuiuri  ofPMic  WorfcSj  6  Ir.  Ch.  5a 

Itmfaln  be  applied  to  redeeming  tithe  rent-charges  issuing  out  of 
hak  denaed  to  the  same  uses  as  the  land  in  respect  of  which  the  money 
ispiii  Inn  CkimmiitioTiers  of  Church  TemportMiee  in  Ireland;  Ex  parU 
laiLKonfiM,  I.  R.  8  £q^.  558. 

Bit  nwK  a  perpetual  tithe  rentcharge  had  been  ordered  to  be  meiged, 
and  s  3am  in  lieu  thereof,  to  be  paid  for  a  period  of  52  yearB|  the  Ck)urt 
is^oaed  to  allow  the  money  to  be  applied  to  the  redemption  of  this 
c^ge.  Is  re  DMin.  Wickkw.  dc^  B/oUway  Company;  Ex  parte 
T«taift«a,13L.B.lr.479. 

Stjrfvtory  Char9C8.^A  tenant  for  life  was  allowed  to  apply  the  money 
to  mustaling  structures  as  required  by  the  Metropolitan  Building  Act 
(IS  &  Id  Vict.  c.  122) ;  for  if  not  reinstated,  they  were  liable  to  be 
•a.    I»TeDtWM'i£jtete,3DeG.  &J.  144. 

Tbe  money  may  be  applied  to  paying  off  expenses  charged  on 
uktBieiita  under  £Qclo6ure  Acts.  EzparU  Qmen'i  CoUne,  Cambridge^ 
16B«ay.l69,note. 

So,  also,  it  may  be  applied  to  fencing  such  allotments  when  the  Act 
sDowi  pait  of  the  allotment  to  be  sold  K>r  the  purpose  of  raising  money 
to  i«ice.    Ei  parte  Lockwood,  16  Beay.  158. 

Aid  where  under  the  General  Enclosure  Act  (8  &  9  Vict  c  118, 
■^^^^•"^^  1^)»  a  tenant  for  life  had  power  to  mortgage  the  enclosure 
fcwthe  purpow  of  meeting  the  expenses  connected  tnerewith,  but  had 

*«j™wjutliaTing  done  so,  it  was  held  that  the  sums  expended  were 

^  ™^  ^  tte  allotments,  and  the  deposited  money  might  be  applied 
w^i5*®  to  W  those  expenses.    Vernon  v.  Earl  Mawven^  11 

T*  noDey  may  also  be  applied  in  paying  off  charges  for  improyements 
™»  «»  Settled  Land  Act.    Ex  parU  Vicar  of  Bytham  (1895),  1  Ch. 

^bk  ike  Puehase  of  other  Landi."— CopyAoWt^It  was  doubted 
^■^WftHT  Bbuci,  y.O.,  whether  this  section  authorised  the  purchase 
■jBty  triang  from  fr^hold  land  to  be  invested  in  copyhold,  but  he 
H^i^fcd  it  to  oe  80  applied  on  the  master  having  reported  that  it  would 
*«»  the  benefit  of  aU  persons  interested.  In  re  Coutmimonen  EitaUt 
^LuJ.Cai.376.  ^ 

In  a  lata  case  where  the  lands  taken  were  both  copyhold  and  freehold, 
^^^  J^the  purduwe  money  was  allowed  to  be  spent  in  purchasing  other 
•■^hold  land  in  the  same  manor.  Be  Browne  and  ihfordj  d&c,  BaU' 
•^^^  6  R  C.  733. 

^^  ^yhold  lands  are  taken  the  money  may  be  laid  out  in  the  purchase 
^.otaer  copyhokla.  Be  Eastern  Counties  BaiU'way  Company;  Ex  parte 
^"^ofSa^aim,  27  L.  J.  Ch.  755. 

"^^^re  copyholds  and  freeholds  are  settled  on  the  same  trusts  the 
212^5  ^a  in  for  the  purchase  of  the  freeholds,  may  be  applied  to  tbe 
*"^cli]8ement  of  the  copyhold.    An  enfranchisement  of  copyholds  is 
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Sect.  69.  equivalent  to  reinyestment  in  other  lands.    In  re  C^uskatU  College^ 
—       3  W.  R.  638  ;  Dixxm  v.  /ocikwm,  26  L.  J.  Ch.  688. 

Under  the  Liverpool  Dock  Acts,  money  paid  into  Ck>urt8  for  the 
pnrchase  of  leaseholds  was  allowed  to  lie  laid  out  in  copyholds  of 
inheritance.    In  re  CoyU'e  Estate^  1  Sim.  (n.s.)  202. 

Leaeeholds. — The  purchase  money  of  freehold  land  cannoti  as  a 
seneral  rule,  be  invested  in  leasehold  property.  Ex  parte  Macauliy  ;  jBe 
Lancaekire  and  Yorkshire  Batltoay  Company^  23  L.  J.  Ch.  816. 

Such  an  investment  was  allowed  where  the  land  taken  belonged  to 
a  college,  and  the  leasehold  to  be  purchased  had  977  years  to  run, 
and  was  a  brickfield  adjoining  a  vicarage  and  causing  a  nuisance,  the 
living  belonging  to  the  college.  Ex  parte  Trinity  Goliege,  Gambridgey  18 
L.  T.  849. 

Where  the  land  taken  was  a  freehold  site  of  a  chapel,  and  there  was 
great  diflOiculty  in  obtaining  a  suitable  freehold  site  Tor  a  new  chapel, 
the  mone^  was  allowed  to  be  applied  in  purchasing  a  leasehold  chapel 
on  beneficial  terms.      In  re  Rehoooth  Chapel,  44  L.  J.  Ch.  375. 

As  to  the  investment  of  money  arising  from  the  purchase  of  lease- 
holds, see  section  74,  and  notes  thereto,  post. 

Equity  of  Redemption,— The  fund  cannot  be  applied  to  the  purchase 
of  an  equity  of  redemption,  and,  therefore,  may  not  be  applied  in 
part  payment  of  an  estate  which  was  to  be  mortgaged  as  a  seciiri^ 
for  the  remainder  of  the  purchase  money.  Ezpa/rte  Graven;  Be  PortO" 
doiony  dsc^Railvfay  Company ,  L.  R.  10  Jr.  £q.  368. 

Land  outside  England,— The  money  has  been  allowed  to  be  invested 
in  the  purchase  of  land  in  the  Isle  of  Man.  In  re  Taylor's  Estate^  40 
L.  J.  Ch.  464. 

Buildings  and  Other  Works.— The  fund  in  Court  may,  under 
this  section,  be  applied  in  erecting  new  buildings  and  works — 

I.  As  an  investment  in  land. 

II.  As  replacing  buildings  taken  or  injured. 

I.  Buildings  as  an  Investment  in  Land.— When  money  is 
paid  into  Court  representing  the  price  of  land  taken  it  will  not 
generally  be  allowed  to  be  laid  out  in  the  erection  of  buildings  unless 
special  circumstances  are  shown.  Ex  parte  Corporation  of  Liverpool^  1 
Ch.  696. 

The  Courts  have,  however,  on  several  occasions,  allowed  the  fund  to 
be  so  applied,  and  the  cases  on  the  subject  are  somewhat  conflicting. 
From  such  of  them  as  have  gone  to  the  Court  of  Appeal  it  wouM 
appear  that  the  following  conaitions  must  be  complied  with  : — 

1.  It  must  be  shown  that  the  building  is  for  the  benefit  of  the  estate 

or  of  the  cestwique  trust 
S.  New  buildings  must  be  put  in  the  ground  either  quite  new  or  in 

place  of  old  ones  which  require  to  be  pulled  down. 

3.  In  the  case  of  settled  lands  prior  to  the  Settled  Land  Acts  the 
remaindermen  must  consent. 
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llieftnileB  wiU^  found  in  Kx  parte  CcrpcraHon  of  Liverpool^  1  Ck  Beet.  69. 

896;  hnhadCi  EtbaJUy  6  Cb.  B87  ;  nrake  v.  TrefiuU,  10  CL  364.  

TlMBe  mlea  have  been  applied  to  the  f  oUowiiur  facts : — 

Mopey  in  Court  as  ibe  price  of  oorpofrate  lanos  maj  not  be  laid  oat 

inboiUiBg  of&oea  for  the  corporation,  nnleas  shown  to  be  beneficud  to 

t^estitiqiietroBL    Ex 'parU  Carparatiov^  of  lAverpool,  I  Ch.  09^. 
It  nay  be  applied  to  making    an    addition  to  a  boose  which  will 

obfitt  itsTalue  for  letting  pnrpoees.    In  re  Spieer's  Trtut^  3  Ch.  D.  262. 

Orwkeie  a  portion  of  an  estate  is  taken  it  may  be  spent  in  eiectiiig 

ksBS  or  eoUages  wbich  will  develop   the  remainder  of  the  estate. 

BePflrtw^eon'/Tnut,  7  K  T-  (K-8-)  522  ;  Be  Drummer,  2  De  O.  J.  &  S. 

lo;  &  tnr(e  Shaio,  4  Y.  &   C.  506  ;    Be  Wigkfe  Deviaed  Estatee,  5 

W.R.718. 
F<7  eases  under  the  Settled  liand  Acts^  see  tnfir^  p.  160. 
Bdlding  a  bouse  on  a  vacant  piece  of  ground  is,  in  substance,  the 

BBBie  thing  as  buying  a  bouse.     Similarly,  a  ruinous  house  which  must 

be  taken  down  may  be  rebuilt  if  beneficial  to  the  estate.    Drake  v. 

Tnftuu,  10  Cb.  364;  and  see  In  rs  Davie^n  Estates,  27  L.  J.  Ch.  712. 

For  cas^  under  similar  provisions  in  wiUs,  &c.,  to  those  in  In  re 

Lord  ifotfcam'*  Trusts,  12  Eq.  76  ;   BruiiskiU  v.  Caird,  16   Eq.  493  ; 

/a  rf  Newman's  SetiUd  Estates,  9  Ch.  681 ;  Donaldson  y.  Donaldson, 

aCh.D.743. 
The  money  paid  for  lands  held  in  trust  for  a  chapel  has  also  been 

applied  to  the  purchase  of  buildings,  and  for  their  conversion  into  a 

dwellmg-house  for  the  pastor  or  the  keeper  of  a  chapel.    In  re  LtpniTig^ 

ton  BapHst  Chapd,  W.  K.  (1877%  226. 
Mosey  in  Court  for  payment  of  part  of  a  glebe  has  been  allowed  to 

be  expended  in  building  a  new  rectory.    In  re  Incwnbent  of  Whitfield, 

I  J.  &  H.  610  ;  £x  farU  Bradfield  St.  Claire  {Bector%  32  L.  T.  248.    And 
in  boiUini;  new  farm  buildings  on  the  rest  of  the  land.    Ex  parts 
Bedor  ef  SkipUmrundtr-JFychwood,  19  W.  R.  549 ;  Ex  parU  Bectar  of 
Gomstsn,  33  L  T.  (n.8.)  803. 

VcBer  paid  for  a  disused  burial  ground,  taken  under  what  is  commonly 
caDed  Miekael  Angelo  TayUn's  Act  (57  Geo.  3,  c.  29X  may  be  applied  in 
poRliasing  a  suitable  house  for  a  vicarage,  and  doing  the  alterations 
and  repairs  necessary  to  adapt  it  for  that  purpose.  Ex  parte  Vicar  of 
SL  Botdjks,  AldgaU  [1894],  3  Ch.  544. 

If on^  received  for  purchase  of  the  glebe  has  also  been  allowed  to 
be  applied  to  completing  the  building  of  a  new  rectory,  the  rest  of 
tim  money  being  found  otherwise.  Ex  parte  Hartvngion,  11  W.  R, 
4M ;  cL  WiUiamM  v.  AyUebury  and  Buckingham  Bailtoay  Company,  9 
CL684. 
The  money  paid  into  Court  in  respect  of  a  glebe,  if  to  be  laid  out  in 

boildingH,  will  be  payable  to  the  secretary  or  nominee  of  the  bishop, 

Vkder  1  &  2  Yict.  c.  106.    Be  Incumbent  of  Whitfidd,  1  J.  &  H.  610  ; 
ExparU  Bedor  of  ClaypoU,  16  Eq.  574. 

Rmirs  and  other  Works, — Fom  the  conditions  above  laid  down  it 
vmud  follow  that  money  cannot  be  expended  in  repairs,  and  it  has 
been  refused  in  certain  cases.  Thus,  it  has  been  refused  to  a  tenant  for 
^  to  repair  the  mansion  house.  In  re  LeigWs  Edate,  6  Ch.  887  ;  and 
to  rgtaying  to  a  rector  money  paid  by  him  to  complete  the  rebuilding 
<i  a  leetory  house  which  had  been  in  a  ruinous  condition.  WiUiame  v. 
AfleAunf  and  Buckingham  BaUtoay  Company,  43  L.  J.  Ch.  825. 


164  THE  LANDS  CLAUSES  ACT,  1845. 

Sect.  60.  I^  1^^  ^0^  ^^i^  allowed  to  be  ezj)ended  on  making  new  loads  and 
—  drains.  In  re  Belfast  Water  Commissioners^  I.  R.  6  Eq.  63 ;  cf .  £e 
Venour,  2  Ch.  D.  522  ;  and  Be  Vicar  of  Quern's  Camdy  11  W.  R.  603. 

There  are,  however,  several  cases  where  the  Court  has  allowed  the 
money  to  be  laid  out  in  repairs,  but  it  is  doubtful  how  £ar  these  maj 
be  regarded  as  authorities. 

In  one  case,  it  was  held  applicable  to  the  repairs  of  a  copyhold 
house  when  the  expenditure  proposed  was  necessary  to  the  preservation 
of  the  trust,  and  there  were  no  other  funds  for  the  purpose.  In  re 
Aldred!s  Estate^  21  Ch.  D.  228. 

In  two  cases  money  paid  for  a  glebe  has  been  allowed  to  be  spent 
on  the  repair  of  the  rectory  house,  although  not  on  the  church,  in  re 
Louth  ana  East  Coast  Bailway  Company  ;  Ex  parte  Rector  of  GrimcldJby^ 
2  Ch.  D.  226 ;  Ex  parte  Rector  of  Claypole,  16  Eq.  674 ;  but  see  In  re 
Nether  8tov>ey  Vicarage^  17  Eq.  156. 

Olher  ^arfc«.— Prior  to  the  Settled  Land  Acts,  the  fund  has  been 
applied  to  improving  the  supply  of  water  to  the  town  where  the 
property  whicn  belonged  to  a  charity  was  situated  (In  re  lAUhropp^s 
Uharityy  1  Eq.  467),  and  also  to  supplying  water  to  a  portion  of  a 
settled  estate  which  had  been  built  over  where  there  was  a  difficulty  in 
getting  a  proper  supply.  In  re  Croker^s  Estate^  W.  N.  (1877),  38  ;  ci.  /n 
re  Leslie,  2  Ch.  D.  185  ;  and  In  re  Verumr,  2  Ch.  D.  622. 

It  has  also  been  allowed  for  the  making  of  drains  (Vicar  of  Queen's 
Camelf  11 W.  R.  603) ;  and  in  altering  rooms  in  almshouses.  Re  Bucking^ 
karnshire  Railway  Company,  14  Jur.  1066,  p.  169. 

For  cases  under  settlements,  see  now  the  Settled  Land  Acts,  infra. 

When  land  belon^g  to  a  university  or  college  is  taken  it  may  be 
applied  to  the  buildmg  of  houses  or  colleges  or  other  buildings  under 
tne  Universities  and  College  Estates  Acts,  21  &  22  Vict.  c.  44,  ss.  27, 
28,  and  43  &  44  Vict  c.  46,  s.  24.  Ex  parte  Kinds  College,  CoflMdge 
(1891),  1  Ck  677.  ^  ^ 

Repaying  rrumey  expended. — In  the  case  of  In  re  Leigh's  Estate^ 
6  Ch.  887,  it  was  laid  down  that  the  money  could  not  be  expended  in 
I'epaying  what  has  already  been  expended  unless  the  expenoiture  was 
properly  a  charge  upon  the  inheritance ;  and  see  Williams  v.  AyUdtury 
a/nd  Buckingham  Railway  Company,  9  Ch.  684 ;  In  re  Stod^s  Demsed 
Estates,  42  L.  T.  (n.b.)  46,  to  the  same  effect.  If  the  Court  would  have 
sanctioned  the  apolication  if  made  prior  to  the  payment,  although  not 
a  charge  on  the  inheritance,  and  if  the  remaindermen  have  pre yiousIy 
consented,  possibly  the  repayment  may  be  allowed.  Re  Partingtows 
Trust,  11  W.  R.  160  ;  and  see  Ex  paHe  Rector  of  Gamston,  1  Ch.  D.  477  ; 
Ex  parte  Rector  of  Holywell-cum-Needingworth,  27  W.  R.  707. 

For  cases  under  settlements,  where  repayment  will  be  allowed,  see 
now  section  16  of  the  Settled  Land  Act,  1890  (63  &  64  Vict.  c.  69),  past, 
p.  162. 

II.  Beplaoing  Buildinfi^s  taken  or  Injnred..— Where  a  railway 
passed  through  a  farm  and  divided  it  so  that  the  buildings  could  not  m 
conveniently  used  for  one  part  of  the  farm,  it  was  held  that  this  was  an 
injury  which  required  the  substitution  of  other  buildings,  and  that  the 
compensation  paid  might  be  applied  in  the  erection  of  new  farm 
buildings  on  that  part  which  reqiured  them.    Re  (kford,  Worcester,  dx,. 
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Mny  Companif ;  Ex  pcurU  MUtoard^  29  L.  J.  Ch.  245  ;  and  see  alao  BwL  69. 

fowUDeaft  of  (JaiUerbury^  lO  W.  R.  505.  

Where  tVie  effect  of  the  construction  of  a  line  of  railway  had  been  to 
^Ten  \nisaLe»  iiom.  oeitain  trade  buildings  and  to  render  them  useless 
nsQfih^&nd  \iad  also  rendered  a  stackyard  and  farm  buildings  liable  to 
&e  and  Tminsuxable,  they  were  consiaered  sufficiently  special  circum- 
^lacei  to  a^ow  money  paid  for  land  taken  to  be  laid  out  in  taking 
domi  the  trade  hmldings  and  erecting  dwelling-houses  instead,  and 
Roioving  the  Btackyard  and  roofing  the  farm  buildings  with  slate 
ia^eadoi  thatch.     £e  Johnson^  8  Eq.  348. 

Where  a  railway  company  had  taken  premises  used  as  a  hospital,  part 
d  the  money  waa  allowed  to  be  applied  in  procuring  and  fitting  up 
iboses  for  the  temporary  accommodation  of  the  patients,  these  being  a 
diffident  substitution  within  this  section.  In  re  St.  Thomeufs  Hotpitalf 
n  W.  R  1018. 

Where  ahnshouBes  were  taken  the  money  was  sanctioned  to  be  laid 
o«t  in  the  construction  of  other  almshouses.  Ex  parU  Thomer's  Charity ^ 
12  L.  T.  (a.8.)  266. 

Under  a  special  Act,  where,  on  the  construction  of  a  new  road,  the 
TieangQ  house  had  been  cut  throagh,  leaving  only  half  the  vicar's 
kitchen  standing,  and  that  half  exposed.  Lord  Eldon  ordered  part 
of  the  money  for  land  taken  to  be  applied  to  restore  the  damage  done 
to  the  vicaia^  house,  although,  apparently,  there  was  no  proviso  as  to 
replacing  buildings  injured.  See  a  case  referred  to  by  Turner,  L.J.,  In 
re  Dame/8  EgtaUy  27  L.  J.  Ch.  712,  713. 

The  coort  will  not,  apparently,  order  the  application  of  the  fund  to 
replacing  buildings  without  a  reference  to  chambera  as  to  whether  they 
dMniM  be  carried  out  Ex  parte  Bicester ;  Be  BwkingharrusKire  Bailvoay 
Gm^any^  5  B.  C.  205. 

IL  Application  of  Moneys  under  the  Settled  Land  Acts. 

IKhai  the  money  paid  in  imder  this  section  is  in  respect  of  lands 
"whsdi  tre  the  subject  of  a  settlement  within  the  meaning  of  the  Settled 
I^od  .A£4a(aee  dennition  of  **  Settlement^"  infra\  the  fuim  in  Ck>art  may 
he  applied  not  only  as  provided  in  the  Lands  Clauses  Acts,  but  in  the 
vajB  provided  in  the  Settled  Land  Acta.  This  is  provided  by  section  32 
td  the  Settled  Land  Act,  1882  (47  &  48  Vict  c.  18),  as  foUows  :^ 

S3.  **  Where  under  an  Act  incorporating  or  applying,  wholly  or  in 
part^  the  I^Jids  Cflauses  Consolidation  Acts,  1845,  1860,  and  1869,  or 
tusder  the  Settled  Estates  Act^  1877,  or  under  any  other  Act,  public, 
local,  personal,  or  private,  money  is  at  the  commencement  of  this  Act 
in  Coort^  or  is  afterwards  paid  into  Court,  and  is  liable  to  be  laid  out  in 
tike  purchase  of  land  to  be  made  subject  to  a  settlement  then  in  addition 
to  anj  mode  of  dealing  therewith  authorised  by  the  Act  under  which 
the  money  is  in  Court,  that  money  may  be  invested  or  applied  as  capital 
money  arising  under  this  Act,  on  the  like  terms,  if  any,  respecting  coats 
ai^  other  things,  as  nearly  as  circumstances  admit^  and  (notwith- 
■**nding  anything  in  this  Act)  according  to  the  same  procedure,  as  if 
the  naoduBs  of  investment  or  application  authorised  by  this  Act  were 
aathoffised  by  the  Act  under  which  the  money  is  in  Court.'' 

The  modes  of  investment  and  application  of  capital  money  and 
ngolaiionB  concerning  the  same  are  contained  in — 

The  Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38X  ss.  21—30. 
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B«Ct  69.     The  Settled  Land  Acte  (Amendment)  Act»  1887  (50  k  51  Vict  c  30), 
—      as.  1  and  2. 

TYie  SetUed  Land  Act,  1890  (53  &  54  Vict  c  69),  as.  13-15. 

The  more  important  of  these  are  given  below. 

IFhen  SettUd  Land  AcU  Apply^^These  Acta  will  apply  wheneTcr  the 
money  is  "  liable  to  be  laid  out  in  the  purchase  of  land  to  be  made 
subject  to  a  settlement."  A  settlement  is  defined  in  the  Settled  Land 
Act^  1882,  thus :-~ 

2.  (1.)  *'  Any  deed,  will,  agreement  for  a  settlement^  covenant  to 
surrender,  copy  of  Court  rolls,  Act  of  Parliament,  or  other 
instrument,  or  any  number  of  instruments,  whether  made  or 
passed  before  or  after  or  partly  before  and  partlv  after,  the 
commencement  of  this  Act,  under  or  by  virtue  of  wnichinstra- 
ment  or  instruments  any  land,  or  any  estate  or  interest  in  land, 
stands  for  the  time  being  limited  to  or  in  trust  for  any  peTsons 
by  way  of  succession,  creates  or  is  for  purposes  of  this  Act  a 
settlement,  and  is  in  this  Act  referred  to  as  a  settlement,  or  as 
the  settlement,  as  the  case  requires." 

Where  the  money  was  paid  into  Court  in  respect  of  land  held  abso- 
lutely by  a  charity,  Frt,  J.,  held  that  the  money  might  be  invested 
under  section  21  of  the  Settled  Land  Act,  1882,  and  that  the  wonl 
'*  settled  "  in  the  69th  section  of  the  Lands  Clauses  Act  was  to  be  read 
with  section  32  of  the  Settled  Land  Act  In  re  Byron's  Charity,  23  Cb.  D. 
171,  followed  apparently  in  In  re  Bethlehem  and  BrideweU  HoepitaU, 
30  Ch.  D.  541  ;  £x  parU  Jesus  College,  Camlridge,  W.  N.  (1884)  37. 

The  word  "  settled "  in  the  69th  section  is  to  be  read  as  if  it  were 
«  stood  limited."    Kelland  v.  FuLford,  6  Ch.  D.  491,  per  Jessel,  M.R 

Where,  by  an  inclosure  award,  land  is  allotted  to  a  vicar  ^  and  bis 
successors,  vicars  of  Castle  Bytham,"  the  vicar  takes  in  his  corporate 
capacity,  and  the  lands  are  not  settled  lands  under  the  definition 
clause  of  the  Settled  Land  Act ;  but  money  in  Court,  under  section  69 
of  the  Lands  Clauses  Consolidation  Act  in  respect  of  such  lands,  may 
neverthelei«  be  laid  out  as  capital  money  under  the  Settled  Land  Acts, 
inasmuch  as  the  word  settlement  in  section  32  of  the  Settled  Land  Act, 
1882,  is  to  be  given  the  ^vide  meaning  that  it  has  under  section  69  of 
the  Lands  Clauses  Act    Ex  parte  Vicar  of  Castle  Bytham  (1895X 1  Ch.  348. 

InvegtiMni  of  Capital  Money, 

21.  Capital  money  arising  under  this  Act,  subject  to  payment  of 
claims  properly  payable  thereout,  and  to  application  thereof  for  any 
special  autnorisea  object  for  which  the  same  was  raised,  shall,  when 
received,  be  invested  or  otherwise  applied  wholly  in  one,  or  partly  in 
one  and  partly  in  another  or  others,  of  the  followmg  modes  (namely) : 

(i.)  In  investment  on  Qovemment  securities,  or  on  other  securities  on 
which  the  trustees  of  the  settlement  are  by  the  settlement  or 
by  law  authorised  to  invest  trust  money  of  the  settlement,  or 
on  the  security  of  the  bonds,  mortgages,  or  debentures,  or  in 
the  purchase  of  the  debenture  stock,  of  any  railway  company 
in  Ureat  Britain  or  Ireland  incorporated  by  special  Act  of 
Parliament,  and  having  for  ten  years  next  before  the  date  ol 
investment  paid  a  dividend  on  its  ordinary  stock  or  shares, 
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with  power  to  vary  the  inYeatment  into  or  for  any  other  sach  S6Ct.  69. 
seconties:  — 

(il)  In  diflchaige,  purchase,  or  redemption  of  incnmbranoes  affecting 
the  inheritance  of  the  settled  land,  or  other  the  whole  eBtate 
the  subject  of  the  settlement,  or  of  kmd  tax,  rentchar^  in  lien 
of  tithe,  Crown  rent^  chief  rent,  or  quit  rent,  charged  on  or 
payable  out  of  the  settled  land  : 

fiii.)  In  payment  for  any  improirement  authorised  by  this  Act : 

(ir.)  In  payment  for  equality  of  exchange  or  partition  of  settled 

land: 

(t.)  In  purchase  of  the  seignoiy  of  any  part  of  the  settled  land,  being 
freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  c» 
the  settled  land,  being  copyhold  or  customary  land : 

(tL)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of  the 
settled  land,  being  leasehold  land  held  for  years,  or  life,  or 
years  determinable  on  life  : 

(Til)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land,  or  of  leasehold  land  held  for  sixty  years  or  more  unex- 
pired at  the  time  of  purchase,  subject  or  not  to  any  exception 
or  reservation  of  or  in  re-^pect  of  mines  or  minerals  therein,  or 
of  or  in  respect  of  righta  or  powers  relative  to  the  working  of 
mines  or  minerals  therein,  or  in  other  land  : 

(nil)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty  years 
or  more,  of  mines  and  mineraJa,  convenient  to  be  held  or 
worked  with  the  settled  land,  or  if  of  any  easement,  right,  or 
privilege  convenient  to  be  held  with  Uie  settled  land  for 
mining  or  other  purposes  : 

^)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge : 

(^}  In  payment  of  costs,  charces,  and  expenses  of  and  incidental  to 
tne  exercise  of  any  of  tne  powers,  or  the  execution  of  any  of 
the  provisions  of  this  Act : 

(xl)  In  any  other  mode  in  which  money  produced  by  the  exercise  of 
a  power  of  sale  in  the  settlement  is  applicable  thereunder. 

To  Uiese  modes  of  application  must  be  added  the  following  from  the 
&«1«1  Land  Acts  (Amendment)  Act,  1887  :- 

1.  Where  any  improvement  of  a  kind  authorised  by  the  Act  of  1882 
«8  been  or  may  be  made  either  before  or  after  the  passing  of  this  Act, 
^  a  renteharge,  whether  temporary  or  perpetual,  has  been  or  may  be 
ousted  in  pursuance  of  any  Act  of  Parliament,  with  the  object  of 
lapng  off  any  moneys  advanced  for  the  purpose  of  defraying  the 
^'^f^^a  of  such  improvement,  any  capital  money  expended  in  redeeming 
jveh  Kntchaxge,  or  otherwise  providmg  for  the  payment  thereof,  shaU 
l>^  deemed  to  be  applied  in  payment  for  an  improvement  authorised  by 
tteActofl882. 

See,  for  example,  the  Agricultural  Holdings  Act,  1883,  sections  31 
aid  41 

The  fund  may  also  be  applied  to  the  erection  of  cottages  and  houses 
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Sect.  M.  for  the  working  claaeea.    Honsinff  of  Working  Claases  Act,  1800,  &  (74), 
—       Bub-sect  (1)  (60,  and  eee  the  Settled  Land  Act,  1890,  s.  18. 

Sub-fiection  (i.)  The  money  cannot  be  applied  in  tbe  purchase  of  land 
out  of  England  unless  the  settlement  expressly  authorises  it  Section  22 
of  the  Settled  Land  Act,  1882. 

The  law  authorising  the  investment  of  trust  moneys  is  contained  in 
the  Trustee  Act,  1893  (56  &  57  Vict  c  53),  Part  L  Section  5  enacts  that 
trustees  empowered  to  invest  in  real  securities  may  invest  in  mortgage  of 
j)roperty  held  for  an  unexpired  term  of  not  less  than  200  years,  ana  not 
subject  to  any  reservation  of  rent  greater  than  one  shilling  a  year,  or  to 
any  right  of  redemption  or  re-entr}'  except  for  non-payment  of  rent  and 
u{K>n  any  charge,  or  upon  mortgage  of  any  chaige  made  under  the 
Iniprovement  of  Land  Act,  1864. 

Sub-section  (ii.).  Incumbraneea, — Under  these  are  included  a  debt 
secured  by  a  mortgage  of  a  long  term  (In  re  Frewen^  38  Ch.  D.  383  ; 
In  re  MarlborougWe  SettUrMnty  32  Ch.  D.  IX  also  an  annuitr  under  a 
marriage  settlement  chai^ged  upon  tithes  for  a  long  period.  Me  Esdaile^ 
54  L.  T.  637.  It  is  not  necessary  that  the  mort|;^ige  should  be  one 
affecting^ the  whole  of  the  settled  land  (In  re  Cfiayta?8  Settled  Estate  Act^ 
25  Ch.  D.  651X  and  where  there  are  several  estates  held  under  the  same 
trust,  money  arising  from  one  estate  may  be  used  to  discharge  incum- 
brances on  the  other  if  for  the  benefit  of  all  parties  {In  re  StamforcTs 
Settled  EstaU,  43  Ch.  D.  84,  95  ;  In  re  Freme,  Freme  v.  Logan  (1894X 
1  Ch.  1),  and  the  same  principle  is  applied  to  estates  held  on  l^e  same 
trusts  undei  different  iustruments.  in  re  Mackemi^s  Trusts,  23  Ch.  r>. 
750  ;  In  re  Mundy's  Settled  Estates  [1891],  1  Ch.  399  ;  in  fv  Bvn^s 
Settled  Estates  (1892),  2  Ch.  219. 

Prior  to  the  provision  in  section  1  of  the  Settled  Land  Act,  1887 
{supra\  moneys  m  court  could  not  be  applied  to  pa^ng  off  rentchanes 
or  instalments  of  a  temporary  nature  created  prior  to  the  Settled 
Land  Act,  1862.  for  drainage  and  otlier  improvements  under  the  Land 
Improvement  Act,  1864.  In  re  KnatchbuUs  Settled  Estate,  27  Ch.  I>. 
349  ;  29  Ch.  D.  58a  But  the  fund  in  Court  may  now  be  applied  in 
paying  off  such  instalments  or  terminable  rentcharges,  and  also  to  paying 
a  reasonable  and  proper  sum  by  way  of  bonus  to  compensate  the  lender 
for  loss  of  interest  by  reason  of  the  redemption.  In  re  Lord  Egmani^M 
Settled  Estates,  45  Ch.  D.  395,  not  approving  as  to  interest  In  re  LardL 
Sudeley's  Settled  Estates,  37  Ch.  D.  12a 

The  tenant  for  life  is  not,  however,  entitled  to  be  recouped  out  of 
capital  money  the  instalments  of  the  rentcharges  paid  before  iJie  Act  o£ 
1887  came  into  operation,  but  he  may  be  paid  those  after  the  Act  hj^^ 
passed,  and  after  he  has  raised  the  ouestion,  notwithstanding  that  tlie 
improved  portions  of  the  estate  have  oeen  sold.  In  re  Howies  Settlctl 
Estates  [1892],  2  Ch.  133,  and  see  to  same  effect  In  re  Dalison  [18921. 
3  Ch.  522  ;  In  re  BristoVs  Settled  Estates  [1893],  3  Ch.  161.  -*" 

But,  in  order  that  these  incumbrances  may  be  paid  off  out  of  capital 
money,  it  must  be  shown  that  the  works  done  with  the  money  fio 
received  from  the  Commissioners  must  be  within  the  improvemex^ta 
mentioned  in  section  25,  and  not  work  for  which  the  tenant  for  life  ^ve^^ 
liable.  Money  borrowed  for  land  drainage  may  be  paid  off.  Be  ^etetov^'^ 
Settled  Estates,  61  L.  T.  787. 

The  Court  has  a  discretion  in  allowing  there  incumbrances^  and 
refused  to  allow  money  to  be  applied  to  pay  off  a  lentcha^  on  a  glelj^^ 
on  the  application  of  the  vicar,  as  tlie  patrons  objected.  Ex  parts  V%^^. 
of  Castle  Bytham  (1895),  1  Ch.  348.  ^^ 
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SiiW)a(Ri(m.).  Improvemenix. — Tbeae  are  dealt  with  in  Mction  25  Beot.  69. 

SalKEtttioii  (\i.\    See  in/iu,  nota    **  Xn   x^yment  to  any  person 
ham%  abatAuUtly  enutled,"  p.  163. 
SaV^tttum  {^\  Gocts. — ^Aa  to    Uiis    see   section  80  of  the  Lands 


Inacase  ofufipto^ements  nnder  the  Settled  Land  Act,  1882,  it  was 
Md  that  the  costs  as  \)etween  solicitor  and  client  of  the  solicitor  and 
Sineror  of  the  tenant  for  life  lor  preparinp  and  carrying  out  the  neces- 
saiTEdttmea  for  imptovements  were  coets  incidental  to  tne  application, 
ad  VCR  payable  out  ot  the  capital  moneys.  Be  Lord  Stamford! s  Settled 
liaiia,43Ch.D.84. 

ImprowiaeM<  wUh  CapUal  Trust  Money. 

25.  ImprovementB  authoiised  by  this  Act  are  the  making  or  execution 
Qfi,  or  in  connection  with,  and  for  the  benefit  of  settled  land,  of  any  of 
the  foUowing  worka,  or  of  any  works  for  any  of  the  following  purpoees, 
aod  any  operation  incident  to  or  neceasary  or  proper  in  the  execution  of 
any  of 'those  works,  or  necessary  or  proper  for  carrying  into  effect  any 
of  those  purposes,  or  for  secaring  the  full  henefit  of  any  of  those 
Wifks  or  pnxpoaes  (namely)  : 

(i)  Drainage,  indading  the  straightening,  widening,  or  deepening  of 
drains,  streams,  and  watercourses  : 

QL)  Irrigation  ;  warping : 

Oii-)  Drains,  pipes,  and  machinery  for  supply  and  distribution  of 
sewage  as  manure : 

&▼.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea,  or 
a  ddal  water  : 

(t.)  Groynes ;  sea-walls  ;  defences  against  water : 

(n.)  Indoeing  ;  straightening  of  fences  ;  re-division  of  fields  : 

(m,)  Beclamation  ;  dry  warping  : 

(viiL)  Farm  mads ;  private  roads ;  roads  or  streets  in  villages  or 
towns : 

(ix.)  Clearing ;  trenching  ;  planting  : 

(x.)  Cottages  for  labourers,  farm-servants,  and  artisans,  employed  on 
the  settled  land  or  not : 

(xi.)  Farmhouses,  offices,  and  out-buildings,  and  other  buildings  for 
farm  purposes  : 

(xiL)  Saw  mlUa,  scutch-mills,  and  other  mills,  water-wheels,  engine- 
houses,  and  kilns,  which  will  increase  the  value  of  the  settled 
land  for  agricultural  puiposes  or  as  woodland  or  otherwise  : 

(xiii)  Reservoirs,  tanks,  conduits,  watercourses,  pipes,  wells,  ponds, 
shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery  for 
sappl^  and  distribution  of  water  for  agricultural,  manu- 
facturing, or  other  purposes,  or  for  domestic  or  other 
consumption : 
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Sect.  69.     (xiv.)  Tiamwajs  ;  railways  ;  canals  ;  docks  : 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  for  facilitating  transport  of  persons  and  of 
agricultural  stock  and  produce,  and  of  manure  and  other 
tnin^^  required  for  agricultural  purposes,  and  of  minerals,  and 
of  things  required  for  mining  purposes  : 

(xvi.)  Markets  and  market  places  : 

(xvii.)  Streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces  for 
the  use,  gratuitously  or  on  payment,  of  the  public  or  of 
individuals,  or  for  dedication  to  the  public,  the  same  being 
necessary  or  proper  in  connection  with  the  conversiou  of  land 
into  building  land : 

(xviiL)  Sewers,  drains,  watercourses,  pipe-making,  fencing,  paving 
brick-making,  tile-making,  and  other  works  necessary  or  proper 
in  connexion  w^ith  any  of  the  objects  aforesaid  : 

(xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessary  or 
proper  in  connexion  with  development  of  mines  : 

(xx.)  Beconstruction,  enlargement,  or  improvement  of  any  of  those 
works. 

These  improvements  have  been  extended  by  the  Settled  Lands  Act, 
1890,  as  follows  :— 

13.  Improvements  authorised  by  the  Act  of  1882  shall  include  the 
following ;  namely, 

(i.)  Bridges ; 

(ii.)  Making  any  additions  to  or  alterations  in  buildings  reasonably 
necessary  or  proper  to  enable  the  same  to  be  let ; 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
urban  sanitary  district  taken  by  a  local  or  other  public  autho- 
rity, or  for  buildings  taken  under  compulsory  powers,  but  so 
that  no  more  money  be  expended  than  the  amount  received 
for  the  buildings  taken  and  the  site  thereof ; 

(iv.)  The  re-building  of  the  principal  mansion  house  on  the  settled 
land  :  Provided  that  the  sum  to  be  applied  under  this  sub- 
section shall  not  exceed  one-half  of  the  annual  rental  of  the 
settled  land. 

It  has  been  laid  down  that,  in  determining  whether  any  particular 
application  of  capital  money  under  the  Settled  Land  Acts  should  be 
sanctioned  by  the  Court,  the  code  of  rules  in  these  Acts  is  to  be  regarded 
solely,  and  that  the  decisions  under  the  Lands  Clauses  Acts  are  not 
applicable.  In  re  Lord  GerarcPs  Settled  Estate  [1893],  3  Ch.  252.  But 
in  determining  questions  under  the  Lands  Clauses  Acts,  the  decisions 
under  both  sets  of  Acts  will  no  doubt  apply.  See  the  cases  under  the 
Lands  Clauses  Act,  cited  supra^  note  "  Buildings." 

In  the  last-mentioned  case  the  Court  refused  to  sanction  the  foUovring 
improvements  : — (1^  Building  additions  to  the  mansion  house,  and 
improving   its   arcnitectural  appearance ;  (2)  Building  a  chapel  for 
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fiiHsan  Catbolic  service  ;  (3)  Building  new  {^tables,  the  then  exiBting  860L  89. 
^fe  l«Dg  mconveiileiit  and   insnfficient ;  (4)  Building  a  hooae  for       *"" 
'k  nadence  of  an  estate  agent,  diaappTOving  In  re  Houghton'i*Eitat4, 
V)  Gk.  D.  102,  vrlieTe  eimilaT  improTcroents  were   sanctioned  as  an 
na&yfor  capitil  nioney. 

Ai  applicatiou  to  lay  out  capital  moneys  to  come  to  the  hands  of 
^i^t«H  m  the  construction  of  roada  and  sewers  ao  as  to  enable  them 
in  B^  la  estate  in  building  lots  was  refused,  aa  a  prospective  order  of 
fit*  Hnd  wonid  be  contrary  to  tbe  provisions  of  section  26,  infra.  In 
nrJfOZarift  Settled  Estates  ri893L  3  Ch.  116;  In  re  BristoTs  Settled 
£<Gfat[18S3l  ^  ^^'  ^^^  ;  J«  ''«  Hotckhin^s  Settled  Estates,  35  Ch.  D.  31, 
le  to  this  may  be  conaidered  ove^-ruled. 

Ordinaiy  repaiia  cannot  be  paid  out  of  capital  moneys,  they  must 
asm  oat  of  income  ;  only  auch  improvements  aa  are  mentioned  in  the 
Act  mU,  be  allowed.  Clarhe  v.  TLynUan,  35  Ch.  D.  307.  Drainage 
Wfgka  fe^uired  to  be  done  under  the  Public  Health  Act  are  apparently 
act  repairs^  and  are  payable  out  of  capital  money.  In  re  namey; 
Hsrriaon  v.  Banuy  (1894),  3  Ch.  662. 

Tlie  following  improvements  have  been  authorised  : — 
The  erection  of  sea  walls  in  order  to  improve  the  land  for  building 
p^srpoees.     In  re  BeMehem  and  Bridewell  Hospitals^  30  Ch.  D.  541. 

llie  erection  of  new  farm  buildings  and  houses,  draining,  recon- 
i*r3stion  of  existing  buQdinga,  the  matter  being  referred  to  charaliers 
to  determine  what  were  improvements,  and  what  ordinary  repairs. 
CliiTtc  V.  Thomtffn,  30  Ch.  D.  307.  As  to  the  distinction  between  a  trust  for 
istnroving  and  for  purchasing  land,  see  Vine  v.  RdUiah  (1891),  2  Ch.  13. 
in  erecting  a  new  pumping  engine  and  pumps  for  draining  mines. 
In  re  Mnnd/s  Settled  Estates  (1891),  1  Ch.  399. 

In  enpplvixig  water  to  a  building  estate.  In  re  Bulwer  Ltflton's  Will^ 
38  Ch.  I).  20.    /»  re  OrweU  Park  EstaU  (1894X  W.  N.  135. 

The  ereetion  of  a  silo  was  refused  as  being  at  the  time  in  the  nature 
of  an  experiment.     Re  the  Broadwater  Estate,  53  L.  T.  745. 

Tltt  bfcttled  Land  Act,  1890,  s.  13,  tuprOy  p.  160,  has  enlarged  the 
power  of  the  Court 

ThuA,  under  sab-section  (ii.)  of  that  section,  capital  money  has  been 
allowed  to  be  laid  out  in  placing  a  new  roof  on  a  nouse  not  necessarily 
the  nMnsion  house,  in  lieu  of  an  old  and  rotten  one,  and  in  makiuK  an 
alteration  in  the  main  entrance  by  which  a  billiard  room  could  be  provided 
aad  which  would  render  the  house  less  cold  and  draughty,  in  order  that 
it  might  be  let  The  providing  of  a  heating  apparatus  and  pipes,  though 
pr-mirring  the  house  more  comfortable  ana  convenient^  was  hold  not  to 
he  an  improvement,  or  an  alteration  within  the  above  aectiona.  In  re 
G^JTm  Settled  Estates  {1894],  1  Ch.  485. 

Uikier  sub-section  (iv.)  of  the  same  section,  the  tenant  for  life  was 
alkiwed  out  of  the  fund  money  expended  by  him  in  reconstructing  the 
EsiL«ion  house,  when  a  large  portion  was  taken  down,  although  part  was 
^ft  unaltered,  the  house  as  a  whole  being  enlarged  and  made  more  con- 
■**a3siit-  !Each  case  niu?t  be  decided  on  its  own  facts,  but  there  must  be  a 
eafetential  rebuildinff.    In  re  Walker's  Settled  EstaU  [1894],  1  Ch.  189. 

The  rebuilding  under  this  sub-section  (iv.)  will  not  include  stnictural 
•^aira,  however  extensive,  such  as  putting  on  a  new  roof,  or  rearranging 
m  diainage.  Kor  will  these  be  allowed  under  sub-section  (ii.)  umesa 
»efe  is  a  present  intention  to  let,  if  not  an  immediate  prospect  of  letting. 
I^rvDe  Teiesier's  Settled  Estates  [1893],  1  Ch.  153. 

M 
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86Ct.  69.  The  words  <^  one-half  of  the  annual  rental  of  the  settled  land,"  refer 
to  the  whole  of  the  land  subject  to  the  settlement,  and  not  to  the 
particular  estate  on  which  the  house  is  situate  {In  re  Lord  Gtrardts 
Settled  Estate  [18931  3  Ch.  262),  and  they  include  the  income  of  money  in 
Court  in  respect  of  the  settled  hmd  (In  re  I>e  Teisder's  Settled  Estates  [1893], 
1  Ch.  153),  but  not  anything  in  respect  of  land  in  the  occupation  of 
the  tenant  for  life,  but  they  may  include  the  amount  of  rent  usually 
paid  for  a  farm  temporarily  vacant  In  re  JValker's  Settled  Estate 
[1894],  1  Ch.  189. 


26.  (1*)  Where  the  tenant  for  life  is  desirous  that  capital  money 
arising  under  this  Act  shall  be  applied  in  or  towards  payment  for  an 
improvement  authorised  by  this  Act,  he  may  submit  for  approval  to  the 
trustees  of  the  settlement,  or  to  the  Court,  as  the  case  may  require,  a 
scheme  for  the  execution  of  the  improvement,  showing  the  proposed 
expenditure  thereon. 

(2.)  Where  the  capital  money  to  be  expended  is  in  the  hands  of 
trustees,  then,  after  a  scheme  is  approved  oy  them,  the  trustees  may 
apply  that  money  in  or  towards  payment  for  the  whole  or  part  of  any 
work  or  operation  comprised  in  the  improvement,  on — 

(L)  A  certificate  of  the  Land  Commissioners  certifying  that  the  work 
or  operation,  or  some  specified  part  thereof,  has  been  properly 
executed,  and  what  amount  is  properly  payable  by  the  trustees 
in  respect  thereof,  which  certificate  snail  be  conclusive  in 
favour  of  the  trustees  as  an  authority,  and  discharge  for  any 
payment  made  by  them  in  pursuance  thereof  ;  or  on 

(ii)  A  like  certificate  of  a  competent  engineer,  or  able  practical 
surveyor  nominated  by  the  trustees  and  approved  by  the  Com- 
missioners, or  by  the  dourt,  which  certificate  shall  be  conclusive 
as  aforesaid  ;  or  on 

(iiL)  An  order  of  the  Court  directing  or  authorizing  the  trustees  to  so 
apply  a  specified  portion  of  the  capital  money. 

(3.)  Where  the  capital  money  to  be  expended  is  in  Court,  then,  after 
a  scheme  is  approved  by  the  Court,  the  Court  may,  if  it  thinks  fit*  on  a 
report  or  certificate  of  the  Commissioners,  or  of  a  competent  engineer 
or  able  practical  surveyor,  approved  by  the  Court,  or  on  such  other 
evidence  as  the  Court  thinks  sufficient,  make  such  order,  and  give  such 
directions  as  it  thinks  fit  for  the  application  of  that  money,  or  any  part 
thereof,  in  or  towards  payment  for  the  whole  or  part  of  any  work  or 
operation  comprised  in  the  improvement 

For  the  Land  Commissioners  are  now  substituted  the  Board  of 
Agriculture  (52  &  53  Vict.  c.  30). 

The  Settled  Land  Act,  1890,  has  amended  this  as  follows :~ 

16.  The  Court  may,  in  any  case  where  it  appears  proper,  make  an 
order  directing  or  authorising  capital  money  to  be  applied  in  or  towards 
payment  for  any  improvement  authorised  by  the  Settled  Land  Ada, 
1882  to  1890,  notwithstanding  that  a  scheme  was  not,  before  the  executicm 
of  the  improvement,  submitted  for  approval,  as  required  by  the  Act  of 
1882,  to  the  trustees  of  the  settlement  or  to  the  Court 
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This  Ketiou  o!  the  1B90  Act  is  retroepecti ve   as  regards  CMts  of  Sect  69. 
apwaaentgiaauted  since  the  Settled   L^&nd.   A.ct,  1882,  but  qnctre  as       — 
iotlM»eprioTtothat  ksL    In  re  OrmrocT*  EsUUe  (1892),  2  Ch.  3ia 

Foreiatspnortot^iis&niendmexit,  see  Xvir  re  Hoichkin^  Settled  Ettatee^ 
»C1lD.41.  Be  tlujBroadvjoter  .Estate,  53  X*.  T.  745. 

J'la  payment  to  m  party  beeomixig*  absolutely  entitled."— 

ito  means  "enUlled  to  his  or  her  o^ro  use/'  as,  for  instance,  where  an 
fflbt  atluna  twenty-one,  ot  a  married,  vroman  becomes  discovert. 
&epa  Jbs8!:l,M.^.,  in  KtUand  v.  Ful/iyrd^  6  Ch.  D.  491,  p.  495. 

iwiamrki  compaTO(,paxt  of  -wliose  land  -was  taken,  was  held  to  be 
aklittdy  entitled.  The  land  taken  was  ixaed  by  them  under  statutory 
pwas,  and  they  had  no  power  of  Bale.  The  money  was  held  to  have 
WM  i^tlv  paid  in,  hut  was  ordered  to  be  paid  out  to  them.  Re  Chelsea 
*Wwiifc  Compa*v,  ^  ^-  T.  421. 

A  ^mms8  is  a  person  ahsolutely  entitled  and  may  have  the  value  of 
MX  dowet  as  detenmned  hv  the  valuers  paid  to  her  out  of  the  fund  in 
Cc^Tt    1%  Tt  Hair*  KdoAe,  9  Bq.  179- 

A  person  who  under  a  will  was  to  be  entitled  to  the  testator's  land  on 
Vsying  a  specified  price,  was  held  entitled  to  the  money  paid  into 
y*^s  representing  the  land  on  paying  such  price,  although  the  amount 
a  Qtmn  was  niore  than  twice  the  specified  sum.  Ee  Canfs  Estate,  4 
Bea&J.SCO. 

Owyholders  and  fieeholders  with  right  of  common  are  absolutely 
«tiikd  to  their  share  of  the  money  paid  into  Court  in  respect  of 

•"oaasHi  land  taken  compulaorily.     It  was  ordered  that  the  sum  be 
^  ■jPJoitionfid  between  them  and  paid  out  to  them.    Foz  v.  ATohurst,  20 

I  *  ^anta  of  gnch  copyholders  have  no  such  right  Austin  v.  Amhurst, 
I  *  ^  ^-  689.  In  the  case  of  freemen  of  a  borough,  see  Nash  v.  Coombs, 
\    ^u^hl.  Pot  provisions  as  to  copyhold  lands  and  common?,  see  post, 

«■  95—107. 

^^t9»5«in  possession  are  entitled  to  be  paid  out  of  the  price  of  the 
I'^JSttiaduding  the  sum  assessed  for  loss  of  goodwill  {Pile  v.  Pile, 
Ir  5:  ,  ^  ^^  ^^len  not  in  possession,  see  Cooper  v.  Metropolitan  Board 
^'^«i,SCh.D.472. 

A  ^eatfif  Hfe  without  impeachment  of  waste  is  not  entitled  to  any 
frt  <a  the  compensation  paid  by  a  railway  company  in  respect  of 
J^^^iafe  under  the  settled  estate,  although  a  portion  of  them  would  have 
*^  "T^rked  oat  during  the  interval  which  elapsed  between  the  notice 
w^mteojon  to  work  and  the  actual  sale,  inasmuch  as  section  69  provides 
*  iM  apportionment  In  re  Robinson's  SeUUmsnt  TrusU  (1 891),  3  Ch.  129. 

j'^**?'^.— A  transfer  of  a  fund  from  one  account  to  another  is  a 

^B^t  out  of  Coort,  when  the  name  of  the  account  no  longer  includes 

of  the  promoters.    Melling  v.  Bird,  22  L.  J.  Ch.  699.    Re  Bristol 

I-,    **w5bfoot47L.J.  Ch.  317;  Inre  Buckingham,  2  Ch.  J).  ^90 ;  of. 

^Mimkr,  Greaves,  33  Ch.  D.  609. 

^r«^!0a(_Trustees  under  settlements,  whether  with  power  of  sale  or 
^»  lie  not  persons  absolutely  entitled  under  section  69.    The  Settled 
i.Aet;  1882,  8.  21,  sub-sect  9,  see  supra,  p.  157,  provides  that  the 
may  be  paid  out  to  persons  empowered  to  give  an  absolute 
"ge,  and,  reading  these  sections  together,  the  Court  has  ordered 
►  to  be  paid  out  to  trustees  of  settlements.    In  re  Wright's  Tnuts, 
*  (i  D.  662.     In  re  Harrop's  Trusts,  24  Ch.  D.  717.    In  re  BuUand's 

h2 


164  THE  LANDS  CLAUSES  ACT,  1845. 

Seot.  do.  SeUlmmts,  31  W.  R.  947.    In  re  Rcuhmines,  15  Ir.  L.  R.  676 ;  cf., 
—       Oook^i  V.  Gook^i  34  Ch.  D.  498. 

Although  the  Oourt  has  jurisdiction  to  order  the  payment  of  the 
money  to  trustees,  it  is  not  bound  to  do  so,  but  has  a  discretion,  and 
may  refuse.  In  re  Smith,  40  Ch.  D.  386,  not  following ;  In  re  Hohton'i 
Trmts,  7  Ch.  D.  708. 

To  clear  up  any  doubt  on  this  question,  the  Settled  Land  Act,  1890, 
enacts  as  follows : — 

14.  AH  or  any  part  of  any  capital  money  paid  into  Court  may,  if  the 
Court  thinks  fit,  be  at  any  time  paid  out  to  tne  trustees  of  the  settlement 
for  the  purposes  of  the  Settled  Land  Acts,  1882  to  1890. 

Trustees  of  Charities. — There  was  some  conflict  among  the  cases  as  to 
whether  the  fund  in  Court  could  or  could  not  be  paid  out  to  trustees  of 
a  charity.  The  decisions  turned  partly  upon  the  question  whether  or 
not  they  had  a  power  of  sale,  ana  whether  the  consent  of  the  Charity 
Commissioners  was  required.  Since  the  decision  of  In  re  Smitk,  40 
Ch.  D.  386,  cited  «?(pro,  and  the  Settled  Land  Act,  1890,  the  Court 
has  power  to  pay  the  money  out  where  it  sees  fit,  and  probably  in 
cases  where  the  Charity  Commissioners  have  jurisdiction  the  Court  will 
require  their  consent,  especially  where  the  trustees  have  no  power  of 
sale.  See  the  cases  prior  to  In  re  SrrUthy  supra;  Ex  parte  Trustees  of 
Tid  St.  GUetf  Charity,  17  W.  R  768 ;  In  re  Spurtowe's  Charily,  18  Eti. 
279  ;  In  re  St,  Alphage,  56  L.  T.  314  ;  Ee  Fcwersham  Charities,  10  W.  R. 
291  ;  Ex  parte  Governors  of  Norfolk  Clergy,  W.  N.  (1882^  53. 

If  the  Charity  Commissioners  have  no  jurisdiction  the  money  will  he 
paid  out  to  the  trustees.  Thus,  a  charitable  corporation,  partly  supported 
D)r  voluntary  subscriptions,  had  purchased  land  with  part  of  sucn  con- 
tributions and  sold  it  to  a  railway  company,  who  paid  the  price  into 
Court.  The  Charity  Commissioners  oj)posed  the  payment  out  to  the 
trustees  without  their  consent,  but  an  order  was  made  that  the  money 
be  paid  out,  as  the  Commissioners  had  no  jurisdiction.  In  re  Clergy 
Orphan  Corporation  (1894^  3  Ch.  145. 

The  Court  will,  however,  order  the  fund  to  be  transferred  to  the 
account  of  the  official  trustees  of  charitable  funds  in  trust  for  the 
charity,  and  this  will  be  equivalent  to  a  payment  out.  Re  Bristol,  The 
Grammar  School,  47  L.  J.  Ch.  317 ;  Ex  parte  BisJim)  Marhf  Horfield 
Trust,  29  W.  R.  462  ;  Re  Rector  of  St,  AU)an\  Wood  ^reet,  66  L.  T.  51. 

Possessory  Title, — As  to  the  right  of  persons  having  -posaoasotj  titl® 
to  have  the  fund  in  Court,  see  note  to  section  79,  post,  p.  192. 

Tenants  in  tail. — ^When  the  money  is  paid  out  to  a  person  who  would 
have  been  tenant  in  tail  of  the  land  taken,  there  appears  to  have  Ijeen 
some  diversity  of  opinion  as  to  whether  a  disentailing  deed  ought  to  be 
executed  or  not,  but  it  would  appear  now  to  be  settled  that  such  a  deed 
is  necessary,  although  the  practice  formerly  was  not  to  require  it.  In 
re  Butler's  Will,  16  Eq.  479,  per  Lord  Selborne,  under  the  Landa 
Clauses  Act,  and  followed  as  regards  private  settlements  by  JesssLi 
M.R.,  in  In  re  Broadwood^s  Settled  Estates,  1  Ch.  D.  438  ;  and  the  Lords 
Justices  in  In  re  Reynolds,  3  Ch.  D.  61,  and  in  Limerick  and  Ennis  Railway 
Company;  Ex  parte  Smyth,  I.  R.  10  Eq.  66.  For  cases  to  the  contraiy, 
see  Re  Rou?^  17  Eq.  300 ;  In  re  Wood's  Settkments,  20  Eq.  215  ;  60 
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M»,\  H.  &  M.  445  ;  NoUey  v.    rtamer,    1   £q.  341 ;  12^  Holden's  gact.  60. 
a^  10  Jur.  (H.8.)  SOB ;  E€   South    JEatUm  BaUway  Company,  30       — 

Aa  to  ikther  a  disentailing  deed  is  necesBarj  when  the  fond  ia  small. 
S«  i  v.  r^ideis  11  W.  R.  869  ;  £«  ^Fatw*,  10  Jup.  (h.8.)  1011  ; 
&»nf  V.  Sowery,  8  W.  R.  338. 

Wlere  tenanta  had  executed  a  diaeiktailing  deed,  and  had  aasigned 
tk  BMrney  in  Conrt  to  trusteea  to  sucli  uses  as  they  should  appoint,  they 
T^  kid  entitled  to  be  paid  the  amount  without  executing  the 
>FpwLtmeiit    fie  WimianlnfB  Settled  Eetateey  64  L.  T.  640. 

Mmiti  ITomtn.— "When  money  is  paid  into  Court  in  respect  of  land 
t3  whkh  a  married  woman  is  entitled  absolutelr,  otherwise  than  by  the 
Ifanied  Women's  Property  Act,  it  will  be  paid  out  to  her  on  her  own 
""apt,  provided  the  amount  does  not  exceed  500i.,  and  her  husband 
WBeata.  Re  Morton's  Estots,  W.  N.  (1874),  181 ;  Andrtwu  v.  TyrdL 
»8oLJ.6t2;  Scton77. 

It  may  be  paid  out  to  her  husband,  whatever  the  amount,  but  in  this 
Cte:  the  most  consent  by  deed  acknowledged,  or  in  exceptional  circum- 
^laes,  as  when  the  married  woman  is  abroad,  the  Court  may  allow 
the  consent  to  be  given  upon  examination.  In  re  Hayes,  9  W.  R.  769  j 
hrtTi^t  EdaU,  8  W.  R  540  ;  In  re  BcbM  Estate,  27  W.  R.  706  ; 
/a  re  Ekfs  Settled  Eeiaies,  25  W.  R.  901.  When  the  amount  has  been 
wall  the  Court  has  dispensed  with  these.  Be  CUries  Estate,  13  W.  R. 
401 ;  Qwtd  V.  Neamee,  W.  N.  (1884),  227  ;  but  pee  White  v.  Herrick,  4 
Ch.  345 ;  and  see  under  the  Partition  Acts  JVaUace  v,  Cheenwood,  16 
Ch.D.  362. 
Sec  also  notes  to  section  70,  post,  p.  175. 

70.  Such  money  may  be  so  applied  as  aforesaid  upon  an  Order  for 
otder  of  the  Court  of  Chancery  in  England  or  the  CouH  o/l^^^^ 
Ezfhequer  in  Ireland,{a)  made  on  the  petition  of  the  party  who  invost- 
wonld  bsiTe  been  entitled  to  the  rents  and  profits  of  the  lands  mean- 
in  respect  of  which  such  money  shall  have  been  deposited  ;  ^^»*®- 
md  until  the  money  can  be   so  applied  it  may,  upon  the 
Hke  order,  be  invested  by  the  said  Accountant-General  in  the 
porchase  of  three  per   centum  consolidated   or  three  per 
centom  reduced  bank  annuities,  or  in  Government  or  real 
securities,  and  the  interest,  dividends,  and  annual  proceeds 
thereof  paid  to  the  party  who  would  for  the  time  being  have 
Wn  entitled  to  the  rents  and  profits  of  the  lands. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Revision 
^  18d2.  The  Comt  of  Chancery  is  now  the  Chancery  Division  of 
^  High  Court  of  Justice  (Judicature  Act,  1873). 

^  As  aforesaid.'' — Le.,  according  to  section  69,  and  ste  notes  thereto  as 
fo  investing  under  the  Settled  Land  Acts. 
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Beet.  70.     *^  Of  the  Party  who  wonid  have  been  entitled  to  the  rente  and 

—  profits.'* — In  cases  under  settlements  the  proper  person  to  apply  is  tbe 
tenant  for  life ;  the  remaindermen  need  not  be  before  the  Court  In.  re 
Browne,  6  Ry.  Cas.  733 ;  ExparU  Staples,  1  De  Q.  M.  &  G.  294 ;  JR« 
Finch,  14  L.  T.  394.  But  in  cases  where  ihe  consent  of  the  remainder- 
man is  necessary,  as  in  cases  of  improvements,  the  remainderman  should 
be  before  the  Court  Re  Leigh*8  Estate,  6  Ch.  D.  887,  890,  note  ;  and  see 
notes  to  section  69,  ante,  p.  152.  As  to  service  generally,  see  notes  to 
section  80. 

A  remainderman  has  no  right  to  apply  to  the  Court  that  the  money 
may  be  invested  or  transferred  to  the  account  of  an  action  between  the 
tenant  for  life  and  himself.  Nash  v.  Nash,  37  L.  J.  Ch.  927.  An 
annuitant  was,  under  similar  provisions  in  a  private  Act,  held  to  be 
unable  to  petition  for  the  application  of  the  purchase  money,  although 
the  annuity  was  charged  on  the  land  with  power  of  entiy  and  distress, 
the  annuitant  beinj^  considered  merely  an  incumbrancer.  Ex  parte  Back, 
2  Y.  &  G.  386.  The  dividends  have  also  been  ordered  to  oe  paid  to 
the  owner  on  his  netition,  although  the  lands  were  subject  to  an 
annuity  (Ex  parte  Vofield,  11  Jur.  1071),  and  have  been  ordered  to  be 

Eiid  to  him  on  the  application  of  the  owner  and  his  annuitants,  the 
tter  agreeing  not  to  aistrain  on  the  land  taken.  In  re  Pedhfs  Estate^ 
1  Jur.  (N.8.)  654.  And  if  the  income  of  the  fund  is  not  sufficient  to 
pay  the  annuity,  the  arrears  and  the  annuity  being  required  to  be  paid 
in  full  before  the  persons  entitled,  subject  to  the  annuity,  could  claim 
anything,  the  annuitant  was  held  to  be  entitled  to  have  the  deficiency 
made  g(x>d  out  of  the  corpus  by  periodical  sales.  Ex  parte  WiUdnsony  3 
DeG.&Sm.  633. 

When  a  tenant  for  life  dies  and  another  person  becomes  entitled  to 
the  rents  and  profits,  a  new  application  and  a  new  order  is  necessary. 
In  re  Joliffe^s  Estate,  9  Eq.  668. 

Prior  to  the  Apportionment  Act,  1870,  the  income  arising  from 
invested  funds  was  not  apportionable.  In  re  LaictwCs  Estates,  3  £q. 
469.  That  Act,  however,  makes  it  so,  and  on  the  death  of  any  nerson 
who  was,  by  an  order  of  Court,  directed  to  be  paid  such  dividenan,  the 
personal  representatives  may  have  payment  made  to  them  on  proof  of 
the  death  of  the  person  by  application  at  the  Pay  Ofldce  (Supreme 
Court  Fund  Rules,  r.  62) ;  and  see  Chapman  v.  Chapman^  17  Eq.  360. 

Burial  Grounds,— -When  the  freehold  of  a  burial  ground  is  vested  in 
a  rector,  and  he  has  enjoyed  the  right  to  the  burial  fees,  he  is  the 
person  entitled  under  this  section  to  apply  for  the  investment  and  to 
receive  the  dividends,  whatever  may  te  the  ultimate  destination  of 
the  corpus,  although  the  burial  ground  may  have  been  closed  for  burials 
under  an  Order  in  Council,  and  at  the  time  when  it  was  taken  may  have 
been  entirely  unproductive.  Ex  parte  Rector  of  Liverpool,  11  Eq.  15  ;  Ex 
parte  Rector  of  St  Martinis,  Birmingham,  11  Eq.  23.  As  to  the 
ultimate  destination,  see  Ex  parte  Vicar  of  St,  Botolph's,  Aldgate  [1894], 

Where  the  ground  was  vested  in  the  vicar  and  churchwardens,  but  ^ 
the  fees  had  been  pavable  to  certain  church  trustees  by  the  church- 
wardens who  receivea  them  in  the  first  instance,  an  application  for 
investment  by  the  church  trustees  and  payment  of  the  dividends  to 
them  was  refused  ;  but  on  presentation  of  a  second  petition  by  the 
Attorney-General  praying  for  a  scheme,  an  order  was  made  directing 
the  dividends  to  be  paid  to  the  trustees,  the  Court  holding  that  it  haa 
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rsmdutaon  npcm  tlie  two  petitioii&    InreSL  Panenu  Burial  Ground^  Seot.  70, 

SEq-na  

A5  to  compensation  for  disiued  burial  grounds,  see  now  StMing  t. 
MOnpeHian  BailvDay  Company,  L.  R.  6  Q.  B.  37,  and  note  to  sectioa 
63,a3i^pL  112. 

"Until  the  Money  ean  be  so  applied  it  may  ...  be 
imetel*'— By  23  &  24  Vict  c.  38,  the  Lord  Chancellor,  with  the 
aihke  of  certain  judges,  was  empowered  to  make  general  orders  as  to 
tk  mTBStment  of  caym  under  the  control  of  the  Court.  That  power  is, 
V  ^  Jndicatutnre  Acts,  transferred  to  the  judges  of  the  Supreme 
Cbmt  of  Judicatnre,  and  the  investment  of  cash  under  control  of  or 
nbj«t  to  tbe  order  of  the  Court  isgovemed  by  Order  22,  Rule  17  of 
tk  ftiles  of  the  Supreme  Court.  The  present  rule  came  into  operation 
ofi  the  SOth  Norember,  1888,  and  it  provides  as  follows : — 

Order  22,  r.  17  :  "  Gash  under  the  control  of,  or  subject  to, 
ifae  order  of  the  Court  may  be  invested  in  the  following  stocks, 
fttzids,  or  securities,  namely — 

Two  and  Three-quarters  per  cent.  Consolidated  Stock  (to  be 
^Ded  after  the  5th  of  April,  1903,  Two  and  a-Half  per  cent. 
Ccmsolidated  Stock) : 

Consolidated  Three  Pounds  per  cent.  Annuities : 

Beduced  Three  Pounds  per  cent.  Annuities : 

Two  Pounds  Fifteen  Shillings  per  cent.  Annuities  : 

Two  Pounds  Ten  Shillings  per  cent.  Annuities: 

Local   Loans  Stock  under  the  National  Debt  and   Local 
liMOis  Act,  1887 : 
Exchequer  Bills : 
Bank  Stock: 

India  Three  and  a-Half  per  cent.  Stock : 
India  Three  per  cent.  Stock : 

Indian  guaranteed  railway  stocks  or  shares,  provided  in  each 
ease  that  such  stocks  or  shares  shall  not  oe  Uable  to  be 
led^med  within  a  period  of  fifteen  years  from  the  date  of 
iinestment: 

Stocks  of  Colonial  GoYemments  guaranteed  by  the  Imperial 
Goveziunent : 

Horteage  of  freehold  and  copyhold  estates  respectively  in 
Sog^aiid  and  Wales. 

Metropolitan  Consolidated  Stock,  Three  Pounds  Ten  Shillings 
percent. : 

Three  per  cent.  Metropolitan  Consolidated  Stock : 

Debenture,  preference,  guaranteed,  or  rentcharge  stocks  dF 
laalways  in  Great  Britain  or  Ireland  having  for  ten  years  next 
beicnB  the  date  of  investment  paid  a  dividend  on  otiij^s^  stock 
orshates: 

Nominal  debentures  or  xu>nunal  debenture  stock  under  the 
Local  Loans  Act,  1875,  provided  in  each  case  that  such  deben- 
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Seot.  70.  tiire  or  stock  ehall  not  be  liable  to  be  redeemed  within  a  period 
of  fifteen  years  from  the  date  of  investment : 

Bule  18 :  Evenr  application  for  the  purpose  of  the  conversioc  of 
any  stocks,  funds,  or  securities  into  any  other  stocks,  funds,  or 
securities  authorised  by  the  last  preceding  rule,  shall  be  served 
upon  the  trustees  thereof  (if  any),  and  upon  such  other  persons 
(if  any)  as  the  oourt  or  judge  may  think  fit. 

There  existed  for  some  time  a  doubt  as  to  whether  money  paid  into 
Court  under  the  Lands  Clauses  Act  was  **  cash  under  the  control  of  the 
Court"  within  the  meaning  of  23  &  24  Vict  c.  38,  and,  consequently,  it 
was  doubtful  whether  the  money  would  be  invested  in  the  securities 
mentioned  in  the  orders  made  pursuant  thereto.  It  is  now  settled  that 
such  money  is  cash  under  the  control  of  the  Court  Ex  parte  SL  John  the 
Baptist  College,  Oxford^  22  Ch.  D.  93,  where  the  previous  authorities  are 
cited  and  discussed.  This  case  has  been  followed  in  the  case  of  Se 
Brotorif  59  L.  J.  Ch.  530,  where  the  investment  was  altered  into  preference 
stock  of  a  railway  company  under  the  above  order.  For  a  case  imder 
a  private  Act,  see  Jackson  v.  TyaSy  52  L.  J.  Ch.  830. 

When  the  money  is  paid  in,  in  respect  of  settled  land,  it  may  be 
invested  by  sections  32  and  21  (1)  of  the  Settled  Land  Act,  1882,  ants^ 
p.  155,  in  securities  which  the  trustees  of  the  settlement  are  by  the 
settlement  or  by  law  authorised  to  invest  trust  money.  See  In  r# 
Banbury's  Trust,  W.  N.  (1883)  110. 

^  Accountant-Oenaral  *'  is  now  the  Paymaster-QeneraL  Bee  note  to 
section  69,  ante,  p.  145. 

The  Pa3'master-Qeneral's  authority  for  carry  ins  out  the  order  is  the 
schedule  to  the  order,  a  copy  of  which  is  directed  to  be  sent  to  him  by 
the  recistrar,  who  draws  up  and  enters  the  order.  Supreme  Court 
Fund  Kules  (1886X  23 — 25.  The  paymaster,  on  receipt  of  the  copy 
schedules,  forthwith  draws  up  the  necessary  directions  for  payment 
out  of  the  money  or  for  investment.  Sales  of  securities  in  pursuance 
of  an  or«ler,  of  which  a  copy  has  been  received  in  the  pay  office,  shall 
be  made  by  the  paymaster  upon  application  by  or  on  behalf  of  the 
persons  interested  therein,  and  such  application  may  be  sent  by  post 
(Rule  47).    The  official  broker  must  be  employed. 

Formerly  it  was  necessary  to  take  the  original  order  to  the  pay  office, 
and  to  request  that  each  particular  direction  should  be  carried  out 
when  required,  and  the  solicitor  might  be  made  personally  liable  if  he 
neglected  to  do  so.  See  Battef^  v.  Wedgtoood  Coal  and  Iron  Company, 
31  Ch.  D.  346.  The  Consolidated  Fund  of  the  United  Kingdom  M 
liable  to  make  good  the  default  of  the  Paymaster-General  Chancery 
Funds  Act,  1872, section  5  ;  and  see  Slater  v.  SlaUr,  58  L.  T.  149. 

Applications  for  Investments. 

Petition  or  Bummons.— The  procedure  is  now  regulated  by 
Order  LV.,  rule  2,  sub-sections  (1),  (2),  (3),  and  (7),  which  are  set  out 
hereunder. 

From  these  it  appears  that  applications  for  interim  and  permanent 
investments  should  now  be  made  in  chambers  by  summons,  except  in 
difficult  ctu**es  or  where  for  other  reasons  procedure  by  petition  is  cheaper. 
Applications  for  payment  out  or  transfer  should  also  be  made  by 
summons  if  the  amount  Ib  under  1,000/.,  or  where  there  has  been  a 
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jodgment  or  oider  dedaiing  the  rights  or  where  the  title  depends  only  Seoti  70* 
upon  proof  of  the  identity,  or  the  birth,  marriage,  or  death  of  any       — 
pefsoiL    In  other  cases  the  procedure  will  still  be  by  petition. 

Bules  of  Supreme  (kmrt.  Order  L7, 

B.  3.  The  buBiness  to  be  disposed  of  in  chambers  by  judges 
of  the  Qiancery  Division,  shall  consist  of  the  following  matters, 
in  addition  to  the  matters  which  under  any  other  rule  or  by 
statate  may  be  disposed  of  in  chambers : 

(1.)  Applications  for  payment  or  transfer  to  any  person  of 
any  cash  or  securities  standing  to  the  credit  of  any 
eause  or  matter  where  there  has  been  a  judgment 
or  order  declaring  the  rights  or  where  the  title  de- 
pends only  upon  proof  of  the  identity  or  the  birth, 
marriage,  or  death  of  any  person : 

This  sub-section  is  not  restricted  or  qualified  in  its  operation  by  any 
^  the  following  restrictions,  so  that  when  money  has  been  paid  into 
(W  under  the  Lands  Clauses  Act  and  the  rights  of  the  parties  have 
l*eii  declared  by  previous  orders  of  the  Court,  the  application  for  pay- 
i&e&t  out  or  transKr  should  be  made  by  summons,  although  the  amount 
tta«d  1,0001  In  re  Brandram,  25  Ch.  D.  366 ;  -Be  Broadwoad^  55 
L.  J.  Ch.  646  ;  cf.  Re  Barker,  W.  N.  (1884)  237. 
.  ^ere  the  amount  exceeds  1,000/.  and  there  is  no  real  difficulty,  the 
title  depending  only  upon  proof  of  identity  and  birth  of  applicant,  the 
spplicttion  should  apparently  be  made  by  summons.  BcUei  y.  Moore^ 
^CLD.  881 ;  ReBroadwood,  56  L.  J.  Ch.  646  ;  but  see  to  the  contrary 
«  Bhodet,  31  Ch.  D.  499.  But  if  there  has  been  no  order  declaring  the 
n^ta  of  the  parties,  and  the  title  does  not  depend  only  on  the  proof  of 
^  death  of  anv  person,  the  application  should  be  made  by  petition. 

If  the  title  involves  also  a  question  of  construction  of  a  will  or  other 
p^froment,  it  would  appear  to  be  doubtful  whether  appHcation  should 
te  made  under  this  rule  or  not.  Kekewich,  J.,  in  lU  Hicks,  70  L.  T. 
^)  dedded  it  could  not,  but  also  stated  that  tnere  was  a  diversity  of 
^pmn  as  to  this  among  the  judges  of  the  Chancery  Division. 

Where  the  apphcation  has  been  made  by  summons  but  the  proper 
F^ors  was  bv  petition,  the  costs  of  the  summons  may  be  allowed  on 
^  petition  if  the  application  by  summons  was  made  reasonably.  In 
f'-JdlancPs  TrustSj  W.  N.  (1888)  42. 

(2.)  Applications  for  payment  or  transfer  to  any  person  of 
any  cash  or  securities  standing  to  the  cre^t  of  any 
cause  or  matter  where  the  cash  does  not  exceed 
1,0002.  or  the  securities  do  not  exceed  1,000Z.  nominal 
value  : 

Applications  for  payment  or  transfer  of  sums  paid  into  Court  under 
«e  Lands  Clauses  Act  when  under  1,000/.  should  now  be  made  by 
^^u&mona.    Ex  paHe  Maidstone,  <kc*,  Railway  Company,  25  Ch.  D.  168) 
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Sect,  70.  in  which  caae  the  money  was  paid  in  nnder  section  85  of  the  Lands 
—  Clauses  Act  In  re  Madgwick,  26  Ch.  D.  371  ;  In  re  CaUon't  WHl,  25 
Ch.  D.  240. 

Where  several  sums  were  in  Court,  paid  in  bj  several  public  bodies 
in  respect  of  charity  lands  and  application  was  made  for  transfer  of  the 
whole  amount  into  the  names  of  the  official  trustees  of  charitable  funds^ 
the  application  was  held  rightly  to  have  been  made  by  petition,  although 
9ome  of  the  funds  paid  in  were  under  1,0002.  Re  the  Rector  of  St.  A  IbanSj 
Wood  Street,  66  L.  T.  51.  The  costs  payable  by  thote  bodies  who  have 
paid  in  sums  under  1,0002.  would  probably  be  limited  to  the  amount  of 
the  costs  or  summons.  Attomey-GenercU  v.  St  JoktCe  UotpiUd^  Bath 
(1893X  3  Ch.  D.  151 ;  and  see  section  80,  posL 

Where  the  fund  in  Court  exceeds  1,0002.,  but  the  share  of  the  appli- 
cant is  less  than  1,0002.,  it  would  appear  that  the  application  should  be 
by  petition.    Afav  v.  Downey  W.  N.  (1884)  122  ;  Re  Evans,  54  L.  T.  527. 

Where  the  cash  in  Court  and  the  nominal  value  of  the  securities 
t^ether  exceed  1,0002.,  the  proper  procedure  is  by  petition.  Re  Hateorth, 
W.  N.  (1885)  48. 

Where  the  cash  paid  in  does  not  exceed  1,0002.,  but  when  the  interest 
accrued  is  added  thereto  the  amount  exceeded  1,0002.,  a  petition  would 
appenr  to  be  proper.  Ex  parte  Trustees  of  Finsbury  Savings^  BaTik, 
W.  N.  (1886)  150. 

Where  the  costs  of  a  petition  are  not  more  than  would  have  been 
incurred  on  a  summons,  they  will  be  allowed  {In  re  Arnold,  W.  N.  (1887) 
122  ;  In  re  Earl  de  Grey's  Estate,  W.  N.  (1887)  241),  and  if  procedure  by 
summons  be  the  proper  course,  the  applicant  who  proceeds  by  petition 
will  be  at  least  allowed  thereon  costs  equal  to  that  which  he  would  have 
incurred  on  summons.     Re  Broadtcood,  57  L.  J.  Ch.  646. 

(3.)  Applications  for  payment  to  any  person  of  the  dividend 
or  interest  on  any  securities  standing  to  the  credit 
of  any  cause  or  matter,  whether  to  a  separate  account 
or  otherwise : 

As  to  the  parties  entitled  to  dividends  or  interest,  see  this  note, 
*'  Of  the  imi-ty  who  would  have  been  entitled  to  the  rents  and  profits^'' 
p.  166,  supra, 

(7.)  Applications  for  interim  and  permanent  investment  and 
for  payment  of  dividends  under  the  Lands  Clauses 
Consolidation  Act,  1845,  and  any  other  Act  whereby 
the  purchase  money  of  any  property  sold  is  directea 
to  be  paid  into  Court : 

Although  the  Lands  Clauses  Act  provides  that  such  anplications 
shall  be  made  by  petition,  that  proviso  is,  nevertheless,  repealed  by  the 
above  rule.    Ex  parte  Mayor  of  London,  25  Ch.  D.  384. 

Where  funds  paid  into  Court  by  a  railway  company  for  land  belonging 
to  a  college  are  applied  for  to  be  faid  out  in  college  buildings,  the  appli- 
cation should  be  by  petition,  as  it  is  practically  a  payment  out  to  a 
body  Tvho  undertake  to  apply  it  in  a  certain  way.  Ex  parte  Jems 
OoUeqe,  CawJbridge,  50  L.  T.  583. 

Wlxere  applications  are  made  that  the  money  paid  in  under  the  Lands 
Clauses  Act  may  be  applied  in  improvements  under  the  Settled  Land 
Acts,  the  proper  proceaure  would  appear  to  be  by  summons^  but  if  it  is 
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diBi^  ox  more  expeditious  to  proceed  by  petition,  the  applicant  may  Sect.  70. 
proceed  in  that  way,  and  will  be  allowed  the  costs  of  a  petition.    His       — 
dbottt,  howevery  rests  with  himself  and  he  makes  it  at  his  own  peril.    In 
nBetiUdUm  and  Bridewell  HospUaUydO  Ch.  D.  541  ;  and  see  Chittt,  J., 
ia  Sa  Bnadvsoodj  55  Lu  J.  Ch.  64^  on  the  cases  where  petitions  are 
pfcferable  to  sammoiises. 

Applications  for  investment  may  be  made  by  petition  if  the  matter  is 
oaipUcated  {Re  Stafford's  Charity,  57  L.  T.  846  ;  Ae  Jack9(m,  W.  N.  (1894) 
50),  or  if  it  is  not  more  expensive  {Be  de  Grey's  Estate^W.  N.  (1887)  241  ; 
&  Hargreaw^s  Truslj  58  L.  T.  367> 

Where  on  petition  a  sum  is  ordered  to  be  paid  out  to  be  applied  in 
the  construction  of  a  sewer,  and  it  is  found  that  a  further  sum  under 
1,0002.  is  necessary,  the  proper  procedure  is  to  apply  by  supplemental 
petition,  and  the  body  paying  in  will  be  ordered  to  pay  the  costs  of  both. 
Bs  Smden,  70  L.  T.  755. 

Praetioe  Generally. — DecUh  of  Party  applying. — After  an  order  had 
hten  made  for  enquiries,  on  a  petition  for  payment  out,  the  sole 
petitioner  died,  but  leave  was  given  to  the  executors  to  carry  on  the 
petition.  In  re  Atkin's  Estate,  1  Ch.  D.  82 ;  Re  Y(ml,  16  E^.  107. 
Similarly,  where  a  rector  died,  the  proceedings  were  carried  on  with  the 
cxasent  of  the  new  rector.  Ex  parte  Rector  of  Lea,  21  L.  J.  Ch.  226 ; 
9ai9^IUStagQoU,  15  W.  R.  974. 

Before  the  Judicature  Acts  a  petitioner  was  substituted  in  a  case 
where  the  petitioner  died  after  a  petition  under  the  Leases  and  Sale  of 
Settled  Estates  Act  had  been  served  and  advertised.  In  re  WiUcinson^s 
SMled  Estates,  9  Eq.  71. 

By  Order  17,  r.  4,  of  the  Rules  of  the  Supreme  Court,  the  order  for  a 
flew* party  is  obtained  ex  parte  in  the  Chancery  Division  by  petition  '*of 
ecnise  "  at  the  registrar'^  chambers,  or  motion  handed  to  tne  registrar 
in  Court. 

Consent  of  Charity  Commissioners. — The  sanction  of  the  Charity  Com- 
Biisioners  is  not  required  for  a  re-invcstment  of  a  fund  belonging  to  a 
chanty.  Re  Listef^s  Hospital,  6  D.  M.  &  G.  184,  as  to  which  see  Braund 
V.  Earl  of  Devon,  3  Ch.  800,  p.  806  ;  In  re  Cheskunt  College,  1  Jur.  (n.b.) 
S95 ;  cf.  In  re  St,  Ones'  Volunteer  Corps,  25  Beav.  313  ;  Re  fVUliam  of 
Kyngestm's  Charity,  30  W.  R.  78.  As  to  whether  their  sanction  is 
reqnired  when  the  money  is  paid  out  or  applied  under  the  Act,  see  notes 
to  Kcdon  69,  ante,  p.  164. 

As  to  the  consent  of  the  Board  of  Agriculture  in  the  case  of  monev 
in  CooTt  in  respect  of  land  belonging  to  a  college,  see  Ex  parte  Kingfs 
QM^e,  Cambridge  [1891],  1  Ch.  333. 

Dealing  with  other  Funds  on  same  application. — If  there  are  other 
fixi»is  in  Court  besides  that  paid  in  under  the  Lands  Clauses  Act,  they 
oay  be  dealt  with  on  the  same  application.  Re  Southampton  and 
Dordiester  Railtoay  Company  ;  Ex  parte  King's  College,  Cambridge,  5  De 
6.  &  Sm.  621.  Similarly  funds  paid  in  by  different  companies  under  the 
lands  Clauses  Acts  may  be  dealt  with  on  the  same  apphcation  (Ex  parte 
dit^M,  21  Beav.  162X  and  when  two  funds  paid  into  Court  under  the 
Laaidfi  CLauses  Act  have  been  dealt  with  by  different  Judges  of  the 
ObKoaerj  Division,  the  Court  will  give  leave  to  present  onepetition  in 
both  matters  in  one  Court  In  re  Lord  Arden^s  Estates,  10  Ch.  446,  and 
see  Its  Browne,  14  L.  T.  (n.s.)  37.    And  where  both  funds  are  to  be 
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Beet.  70.  invested  together  in  the  purchase  of  land,  the  proper  course  is  to  make 
—  one  application,  and  if  two  are  made  the  costs  of  one  only  may  be 
allowea.    In  re  Gor«  Lanffton's  Estates^  10  Ch.  328. 

Where  an  order  has  been  made  in  one  branch  of  the  division  subse- 
quent applications  should  be  made  to  the  same  branch.  Order  5, 
r.  9  (2),  of  the  Rules  of  the  Supreme  Court. 

The  transfer  from  one  judge  of  the  Chancery  Division  is  made  by  the 
Lord  Chancellor,  under  6rder  49,  r.  1,  and  not  by  the  Lords  Justices  as 
formerly.  B$  Boyd,  1  Ch.  D.  12,  and  see  Memorandum,  1  Ch.  D.  41. 
The  usual  course  is  to  obtain  the  consent  of  the  parties  in  writing  and 
enter  a  petition  to  the  Lord  Chancellor,  which  is  left  with  his  secretarv 
at  the  House  of  Lords.  If  consent  of  the  parties  is  not  obtained, 
application  should  be  made  to  the  Lord  Chancellor  in  Court.  See 
Memorandum,  1  Ch.  D.  41. 

Service. — As  to  the  persons  who  ought  to  be  served,  see  notes  to 
Section  60,  where  the  question  of  costs  is  dealt  with. 

Form  of  Petition  or  Summons.— When  the  company  apply  for  the 
payment  out  on  behalf  of  the  person  entitled,  the  petition  or  summons 
should  be  sealed  with  the  seal  of  the  company.  Ex  parte  Maidstone 
RaxLvxiy  Company^  25  Ch.  D.  168  ;  In  re  Madgwick^  25  Ch.  D.  371. 

The  summons  should  be  an  originating  summons,  unless  there  has 
been  any  previous  dealing  with  the  fund,  then  an  ordinary  summons  is 
required.  See  "  Daniel's  Chancery  Forms,"  2093,  ei  sea.  By  Rule  3  of 
the  Supreme  Court  of  August  18th,  1894,  r.  11  (Order  70,  r.  1,  AX 
"  Originating  summons ''  means  every  summons  other  than  a  summons 
in  a  pending  cause  or  matter.    By  rule  3  of  the  rules  of  August,  1894 

i Order  64,  r.  4,  B),  an  originating  summons  is  required  to  oe  in  the 
brms  No.  1,  A,  B,  G,  or  H,  Appendix  K,  with  sucn  variations  as  cir- 
cumstances require.  It  is  to  be  prepared  by  the  applicant  or  his 
solicitor,  and  sealed  in  the  central  office,  such  sealing  to  be  deemed  the 
issue  ;  the  person  obtaining  the  summons  must  leave  at  the  central 
office  a  copy,  which  shall  be  filed  and  stamped.  The  stamp  is  10s.  The 
name  and  address  of  applicant  must  be  given,  and  a  certificate  is  required 
that  no  previous  application  has  been  made  in  the  matter. 

The  practice  on  originating  summons  is  regulated  by  Rules  of  the 
Supreme  Court,  Order  54  ;  Order  64,  A  ;  Order  54,  B. 

Title  to  Sumvions  or  Petition, — From  the  table  of  titles  given  in  the 
Annual  Practice,  1895,  p.  1,242,  as  adopted  by  the  Practice  Masters,  it  is 
provided  that  in  all  cases  where  a  petition  is  presented,  or  an  originating 
summons  is  issued  under  the  autliorit^r  of  an  Act  of  Parliament,  the 
petition  or  summons  must  be  entitled  in  a  substantial  matter  (as  the 
nrst  title),  and  also  in  the  matter  of  the  particular  Act  as  well  as  any 
general  Act  applicable.  If  it  be  a  railway  or  other  local  Act,  and  under 
its  powers  a  portion  of  any  estate  under  settlement,  or  of  any  estate  of 
any  testator  or  intestate  has  been  taken,  the  petition  or  summons  must 
be  entitled  in  the  matter  of  such  settlement,  or  of  the  estate  of  such 
testator  or  intestate,  and  in  the  matter  of  the  credit  to  which  the  money 
has  under  the  special  Act  been  paid,  and  in  the  matter  of  the  genenil 
Act  or  Acts. 

The  following  examples  are  given  : — 
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gect^7a 

Example  I. 

1886,  W.,  No.     . 

Ii  die  natter  of  the  Estate  of  George  Woollej,  deceased. 

&/*rtf  the  Soath  DeTon  Bailwaj. 

h  tiie  matter  of  the  South  Deron  Railway  Act,  1844,  the  vendoFB,  John 
Sfeith  aod  Robert  Stiles,  trustees  of  the  estate  of  George  Woolley,  deceased^ 
radon  withont  power  of  sale,  and 

Ii  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1845, 1860,  and  1869 
(arafoueskiy  ^). 

EBBample  II. 

1886,  T.,  Na 
la  the  matter  of  the  Estate  of  William  Thomas,  an  infant, 
hfaHB  the  Metropolitan  Board  of  Works, 
latbe  matter  of  the  Metroi>olitan  Street  ImproToment  Act,  1883. 
Tie  Tender,  William  Thomas,  an  infant. 
Ib  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1845, 1860,  and 

EapampU  HI, 

1866, 1.,  No.     . 

b  the  matter  of  ttae  trusts  of  the  settlement  made  on  the  marriage  of  John 
Jarvia  and  Sarah,  hia  wife. 

^J^rt4  the  Metropolitan  Board  of  Works. 

la  file  matter  of  the  Metropolitan  Street  Improyement  Act,  1883. 

T^  Tendora,  John  Smith  and  Robert  Jones,  truAtees  of  settlement  of  John 
Jbtm  aod  Sarah  his  wife,  without  power  of  sale. 

^  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1845,  I860,  and 

ISSl 

K  hod  belonging  to  a  rector,  Ticar,  or  other  corporate  body,  then  it  must  be 
stitW,  «r  parte  the  rector,  vicar,  or  corporate  body,  as  the  case  may  l>e,  and 
■s  ^  matter  of  the  Act  or  Acts,  thus : — 

Example  IV. 

1886,  W.,  No.     . 

Sb  parte  the  Rector  of  Woolwich,  in  the  county  of  Kent. 

Er parte  the  South  Eastern  Railway  Company. 

hthe  matter  of  the  South  Eastern  Railway  Act  (Additional  Powers),  1882. 
Tie  vendor,  Rector  of  Woolwich,  without  power  of  sale. 

la  the  matter  of  the  Lands  Clauses  Consolidation  Acts,  1845,  1860.  and 

urn.  »        »        » 
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Sect.  70.      Evidence. — An  affidavit   of  title  is  required  by  Order  52,  r.  18, 
—       which  is  as  follows  : — 

Bule  18  :  In  the  case  of  applications  under  Acts  of  Parliament 
directing  the  purchase  money  of  any  property  sold  to  be  paid 
into  Court,  any  persons  claiming  to  be  entitled  to  the  money  so 
paid  in  must  make  an  affidavit  not  only  verifying  their  title,  but 
also  stating  that  they  are  not  aware  of  any  right  in  any  other 
person,  or  of  any  claim  made  by  any  other  person,  to  the  sum 
claimed,  or  to  any  part  thereof,  or,  if  the  petitioners  are  aware 
of  any  such  right  or  claim,  they  must  in  such  affidavit  state  or 
refer  to  and  except  the  same. 

A  tenant  for  life  must  state  that  no  other  person  is  entitled.  Re 
MUn^s  Estate^  8  L.  T.  (n.s.)  199.  An  affidavit  is  usually  required,  even 
though  the  application  deals  with  the  income  only  and  is  made  by  a 
large  public  bodv.  Ex  parte  St.  Mary's  College^  Winchester,  14  W.  R. 
788  ;  Me  Byron's  '^Charity,  W.  N.  (1883)  67.  The  affida\dtof  the  clerk  of 
the  trustees  of  a  public  charity  has  been  held  sufficient  {Re  Edward  VL 
Almshouses^  16  W.  R  841),  and  in  one  case  the  affidavit  has  been  dis- 
pensed with.    Re  MagdaUn  College,  Oxford,  42  L.  T.  822. 

The  affidavit  by  the  tenant  for  life  has  been  dispensed  with  -when  the 
tenant  was  very  old  and  infirm,  and  the  executors  of  the  will  under 
which  she  claimed  had  made  an  affidavit.  {Re  Smith's  Leaseholds,  14 
W.  R.  949  ;  but  see  Ex  parU  Hollick,  4  Ry.  Cas.  498.) 

The  affidavit  ought  not  to  be  made  by  the  solicitor  of  the  applicant, 
but  by  the  applicant  himself.  Re  London  and  North  Western  Mailvxty 
Company,  1  W.  R.  60.  But  in  case  of  illness  the  order  has  been  made 
on  the  affidavit  of  the  solicitor.    In  re  Halsey's  EstaU,  W.  N.  (1870)  68. 

The  affidavit  of  one  of  four  joint  mortgagees  has  been  held  sufficient 
{In  re  Vale  of  Neath  Railway  Act,  W.  N.(1866)  78),  and  where  ten  persons 
applied  for  payment  out  of  the  fund,  being  each  entitled  to  a  share  in 
the  fund  under  a  will,  the  affidavit  of  the  surviving  trustee  of  the  will 
was  held  sufficient.    In  re  Batty's  TrusU,  W.  N.  (1877)  212. 

When  a  person  claims  to  be  entitled  to  a  fnnd  on  his  attaining  21, 
the  affidavit  of  an  independent  person  is  usually  required  as  to  his  age, 
but  an  affidavit  by  himself  verifyinghis  certificate  of  baptism  has  been 
accepted.    In  re  BuUe^fs  Settlement,  W.  N.  (1886)  80. 

Proof  of  no  incvmbrance. — ^Where  money  in  court  represents  real 
estate  there  must  be  an  affidavit  that  there  are  no  incumbrances.  In 
applications  for  pavment  out  of  money  under  the  Lands  Clausefi  Acts 
such  affidavit  is  always  required,  and  it  ought  to  be  made  by  the 
applicant.  A  tenant  m  tail,  for  example,  who  executes  a  disentailing 
deed  and  so  becomes  entitled  to  payment  out,  should  make  such  an 
affidavit  WiUiams  v.  Ware,  67  L.  J.  Ch.  467  ;  Thomhill  v.  MiUbankj 
12  W.  R.  623. 

Married  Woman. — In  cases  prior  to  the  Married  Women's  Property 
Actj  1882,  where  the  fund  belonged  to  a  married  woman  or  widow,  an 
affidavit  of  no  settlement  was  required.    Elrington  v.  Elringtouy  4  Drew. 
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545.  The  affidavit  was  required  to  state  either  that  there  was  no  settle-  S6Ct.  70. 
ment  at  all,  or  that  there  was  a  settlement  (which  had  to  be  produced),  — 
and  that  it  did  not  affect  the  fund.  It  was  not  sufficient  to  say  that  the 
fund  was  not  settled.  Britten  v.  Britten^  9  Beav.  143,  see  note  thereto 
for  form  of  affidavit.  The  affidavit  of  no  settlement  in  the  case  of 
married  women,  was  required  to  be  made  by  the  husband  and  wife,  but 
when  the  husband  was  abroad  the  Court  has  acted  on  the  affidavit  of 
the  wife  only.  Elliot  v.  BemmtTigfon,  9  Sim.  502  ;  JVilkinson  v.  Schneider, 
9  £q.  323 ;  Ewart  v.  Chubb,  20  Eq.  454.  When  both  husband  and 
wife  were  abroad  the  affidavit  of  their  solicitor  was  accepted.  Wood- 
ward V.  Pratt,  16  Eq.  127.  In  case  of  veiy  small  amounts  the  affidavit 
has  been  dispensed  with.  Veal  v.  Veal,  4  Eq.  115  ;  Guest  v.  Neames, 
W.  N.  (1884)  227. 

As  the  Married  Women's  Property  Act,  1882  (section  19),  expressly 
excepts  settlements,  the  old  practice  is  still  continued,  and  an  affidavit 
of  no  settlement  is  re^iuired  to  be  made  by  the  husband  and  wife. 

In  case  of  a  woman  marrying  or  becoming  a  widow  after  the  order 
has  been  made,  Rule  61  of  Uie  Supreme  Court  Fund  Rules,  1886, 
provides  as  follows : — 

Bule  61 :  When  funds  in  Court  are  by  an  order  directed  to  be 
paid,  transferred,  or  delivered,  to  a  woman  in  her  own  right  who 
is  not  married  at  the  date  of  the  order,  or  who,  being  married  at 
that  date,  shall  become  a  widow,  and  such  woman  shall  marry 
before  payment,  transfer  or  delivery  of  such  funds,  upon  an 
affidavit  of  such  woman  and  her  husband  that  no  settlement 
whatsoever  has  been  made  or  entered  into,  before,  upon,  or 
since  their  marriage,  or  in  case  any  such  settlement  or  agree- 
ment for  a  settlement  has  been  made  or  entered  into,  then  upon 
an  affidavit  of  such  woman  and  her  husband  identifying  such 
settlement  or  agreement  for  a  settlement,  and  stating  that  no 
other  settlement  or  agreement  for  a  settlement  has  been  made 
or  entered  into  as  aforesaid,  and  an  affidavit  of  the  solicitor  of 
such  woman  and  her  husband  that  such  solicitor  has  carefully 
perused  such  settlement  or  agreement  for  a  settlement,  and 
that,  according  to  the  best  of  his  judgment,  such  funds  are 
not,  nor  is  any  part  thereof,  subject  to  the  trusts  of  such 
settlement  or  agreement  for  a  settlement,  or  in  any  manner 
comprised  therein  or  affected  thereby,  such  funds  shall  be 
paid,  transferred,  or  delivered  to  such  woman  without  the 
intervention  or  concurrence  of  her  husband  in  the  same  manner 
as  if  she  had  remained  unmarried. 

Time  for  Application. —:  The  tenant  for  life  is  entitled  to  the 
dividends  of  the  purchase  money,  if  the  promoters  of  the  undertaking 
have  taken  possession.  He  is,  therefore,  entitled  to  apply  for  investment 
of  the  fnnd^in  Court,  although  the  conveyance  has  not  been  executed, 
unless  he  has  behaved  in  a  manner  to  disentitle  him  to  such  dividends. 
Be  fVrej/s  SeUlement,  13  W.  R.  543,  and  see  Be  Hunaerford,  1  K.  &  J. 
423.    llie  dividends  have  also  been  ordered  to  be  paid  to  the  tenant  for 
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Sect  70.  li'©!  although  there  was  a  dispute  as  to  the  parties  to  the  conveyance. 
—       Ex  parte  GojUld,  11  Jur.  1071. 

Forms  of  Order. — For  forms,  see  3  Beton,  5th  edit,  SOU,  tl  seq. 

1.  Orders  to  pay  dwidendi. 

Private  Trtutees, — The  Court  may  direct  the  payment  of  the  dividends 
to  the  trustees  or  either  of  them.  This  is  not  an  unusual  form.  In  re 
Clinton,  6  Jur.  (n.s.)  601 ;  In  re  Caulson,  W.  N.  (1867)  233  ;  In  re  Pryor'e 
Settlement,  W.  N.  (1876)  141  ;  In  re  F(nf6  Trusts,  23  W.  R.  744.  It  would 
appear,  however,  that  if  new  trustees  are  substituted  for  the  old  ones 
that  a  new  application  would  be  necessary  under  such  an  order,  and 
it  would  be  better  that  the  order  should  direct  payment  to  the  trustees 
or  to  the  survivors  or  survivor,  and  after  the  death  or  retirement  or 
discharge  of  these  trustees  then  to  the  trustees  for  the  time  being  of 
the  settlement  See  In  re  Metropolitan  Railioay  Gmpany  and  Miire, 
W.  N.  (1876)  246  ;  In  re  Oo^s  EstaU,  3  W.  R.  119 ;  In  re  Pryor^  W,  N. 
(1876)  141. 

Go^rtners, — When  money  is  ordered  to  be  paid  to  any  persons  as  <»- 
partners,  such  money  may  be  paid  to  any  one  or  more  of  such 
co-partners,  or  to  the  survivor  of  them.  Supreme  Court  Fund  Rules, 
1886,  r.  63. 

Legal  Representatives, — When  money  in  Court  is  ordered  to  be  paid 
to  any  persons  as  legal  representatives,  it  may  be  paid  to  the  survivors 
or  survivor  on  proof  of  the  death  of  any  of  such  representatives.  Supreme 
Court  Fimd  Rides,  1886,  r.  64. 

Sxiccessive  Life  Tenants, — On  the  petition  of  a  man  and  his  wife  who 
had  successive  life  interests  an  order  was  made  for  payment  to  the  wife 
for  life,  and  after  her  death  to  the  husband  for  his  life.  In  re  How's 
Trust,  15  Jur.  266.  A  similar  order  was  made  in  the  case  of  a  mother 
and  daughter,  but  the  Court  refused  in  the  same  order  to  direct  the 
transfer  of  the  fund  on  the  death  of  the  survivor.  In  re  Lownde^ 
Trust,  21  L.  J.  Ch.  422,  and  see  to  the  same  effect  In  re  Brenfs  Trust, 
8  W.  R.  270.  If  the  order  is  not  so  made  a  fresh  application  will  be 
necessary.    In  re  Jolifft's  Estate,  9  Eq.  668. 

Charities, — The  order  may  be  made  for  payment  of  the  dividends  to 
any  two  of  the  present  trustees  or  to  any  two  of  the  trustees  for  the 
time  bein^.    In  re  Collins  Charity,  20  L.  J.  Ch.  168. 

The  dividends  have  also  been  ordered  to  be  paid  to  the  secretary,  and 
to  his  successors,  the  secretaries  for  the  time  being  of  the  trustees  of  the 
charity,  there  being  no  treasurer.    Re  Codrington's  Charity,  18  Eq.  658. 

Ecclesiastical  Property, — Where  church  land  had  been  taken  the 
dividends  were  ordered  to  be  paid  to  the  then  vicar  of  the  parish,  and 
the  churchwardens  and  overseers  of  the  poor  for  the  time  being  or  either 
of  them.    Ex  parte  Churchvxirdens  of  Bicester,  5  R.  C.  702. 

Where  money  was  in  Court  in  respect  of  the  purcliase  of  land  belong- 
ing to  the  Archbishopric  of  Canterbury,  an  order  was  made  directing 
the  dividends  to  be  paid  to  the  present  Archbishop,  so  long  as  he  shafl 
continue  Archbishop  of  Canterbury,  and  afterwaras  to  the  Archbishop 
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g(  Guiterbury  for  the  time  being.    Ex  parte  ArMidiop  of  CatUeHmry^  Sect  70. 

5  K  C.  692.  """ 
Incase  of  lands  held  bv  corporations  solely  for  charitable  purposes  the 

edcf  Qsnallj  directs  tte  payment  of  the  dividends  to  tne  rector  or 
TOT  for  the  time  being.  See  Be  Davenanty  2  W.  R  344 ;  In  re  Pearce, 
24  Bear.  491  ;  Re  St.  Benees,  12  L.  T.  (n.8.)  762  ;  Attamey-General  v. 
BmdTdh,  1  Y.  &  C.  C.  200 ;  Order,  p.  202. 

2.  Form  of  Order  for  Application  of  Moneys, 

For  formjs  of  order  directing  the  application  of  the  moneys  in  Court 
m  discliai)^  of  incumbrances,  in  investment  in  land,  erection  of  build- 
iigs  or  other  improvements,  and  for  payment  out  to  persons  absolutely 
««itkd,  see  Seton,  5th  edit,  pp.  2017—2029. 

la  cases  of  re-investment  in  land  the  usual  form  is  to  approve  the 
bfcsooent,  and  direct  an  enquiiyas  to  whether  a  food  title  can  be 
Aide,  and,  if  so,  to  direct  a  conveyance,  to  be  settled  Dy  the  judge,  and 

06  die  execution  thereof  direct  the  fund  in  Court  to  be  dealt  with  as 
cirected  in  the  schedule.  See  Ex  parte  Franklyn^  I  De  Q.  &  Sm.  528  ; 
Erfsrie  MetherM,  20  L.  J.  Ch.  629. 

hi  3ome  cases  where  the  amounts  are  small  or  for  other  reasons  the 
iaqoiiT  has  been  dispensed  with.  Seton,  p.  2020,  and  cases  there  cited 
wfcsh'are  not  reported.    Re  Blomfield,  20  W.  R  37. 

A  proTi«<ioiiaI  contract  is  usually  made  prior  to  application,  and 
eridenee  of  fitness  stating  the  nature  of  and  facts  relating  to  the  land 
>s  produced  at  the  time  of  application.  Rs  Kineey,  1  N.  R.  303  ;  In  re 
CMdkf  9  Hare  A  pp.  4.  Tne  enquiry  as  to  title  is  a  general  one,  and 
^i  merely  as  to  wnether  it  is  good  according  to  the  conditions  of  sale. 
VuperUm  v.  NickoUon,  6  Ch.  436  ;  Lawrie  v.  LeeSy  14  Ch.  D.  249,  256  ; 
Ja«yivi  V.  Laws,  34  Beav.  58.  As  to  what  title  will  be  acceptea.  Re 
Sk^M  and  Rotherham  RaUway  Company ^  1  Sm.  &  Q.  App.  4  ;  Ex  parte 
Vicar  cf  East  Dereham^  21  L.  J.  Ch.  677.  As  to  the  procedure  in 
iDT«sdgating  the  title,  see  Daniel's  "Chancery  Practice,"  6th  edit, 
ppt  1039— 1042  ;  2  Seton,  5th  edit.,  1453. 


7L  If  such  purchase  money  or  compensation  shall  not  So™  from 
unoxmt  to  the  sum  of  two  hundred  pounds,  and  shall  exceed  2odz.  to  be 
tlie  sum  of  twenty  pounds,  the  same  shall  either  be  paid  into  ^^'^i®^ 
tbe  hank,  and  applied  in  the  manner  hereinbefore  directed  trustees, 
vith  respect  to  sums  amounting  or  to  exceeding  two  hundred 
poands,  or  the  same  may  lawfully  be  paid  to  two  trustees,  to 
l«  Dominated  by  the  parties  entitled  to  the  rents  or  profits  of 
&  knds  in  respect  whereof  the  same  shall  be  payable,  such 
KMnination  to  be  signified  by  writing  under  the  hands  of  the 
Fvty  80  entitled  ;  and  in  case   of  the   coTcrture,  infancy, 
hoacy,  or  other  incapacity  of  the  parties  entitled  to  such 
BMmeys,  such  nomination  may  lawfully  be  made   by  their 
lespectiye  husbands,  guardians,  committees,  or  trustees  ;  but 

K 


178  THB  LANDS  CLAUSES  ACT,  1845. 

Beet*  71.  gtich  lEst-mentioned  application  of  the  moneys  shall  not  he 
made  unless  the  promoters  of  the  undertaking  approve  thereof 
and  of  the  trustees  named  for  the  purpose  ;  and  the  money  so 
paid  to  such  trustees,  and  the  produce  arising  therefrom,  shall 
be  by  such  trustees  applied  in  the  manner  hereinbefore 
directed  with  respect  to  money  paid  into  the  bank,  but  it 
shall  not  be  necessary  to  obtain  any  order  of  the  Court  for 
that  purpose. 
"  Such  purchoM  Money  "  means  the  money  referred  to  in  section  69. 

"  In  the  Manner  hereinbefore  directed,"  t.«.,  pursuant  to  sections  69 
and  70.  As  to  sums  paid  under  contract  with  persons  not  absolutely 
entitled,  see  section  73. 

*'  Shall  not  amount  to  Two  hundred  pounds."— When  the  money 

does  amount  to  200/.,  sections  69  and  70  apply.  Where  the  amount 
paid  into  Court  exceeded  200/.,  but  after  an  investment  in  the  purchase 
of  land,  a  sum  of  70/.  only  remained,  that  sum  was  paid  out  to  two 
trustees  nominated  under  this  section  by  the  tenant  for  life.  Re  Kinseyy 
1  N.  R.  303. 

In  one  case  where  the  residue  was  30/.,  the  Court  allowed  it  to  be  paid 
out  to  the  tenant  for  life  on  his  undertaking  to  lay  it  out  in  permanent 
improvements.  Ex  parte  Barrett,  19  L.  J.  Ch.  415.  But,  generally,  the 
Court  will  not  allow  the  amount  to  be  paid  out  to  the  tenant  for  life, 
when  it  exceeds  20/.  In  re  Bateman,  21  L.  J.  Ch.  691.  As  to  cases 
where  the  residue  is  20/.,  or  under,  see  next  section. 

fi^^n*  72.  If  such  money  shall  not  exceed  the  sum  of  twenty 
20/.  to  be  pounds,  the  same  shall  be  paid  to  the  parties  entitled  to  the 
pj^^^  rents  and  profits  of  the  lands  in  respect  whereof  the  same 
shall  be  payable,  for  their  own  use  and  benefit,  or  in  case  of 
the  coverture,  infancy,  idiotcy,  lunacy,  or  other  incapacity,  of 
any  such  parties,  then  such  money  shall  be  paid,  for  their 
use,  to  the  respective  husbands,  guardians,  committees,  or 
trustees  of  such  persons. 

'« The  same  shall  be  paid  to  the  parties  entitled,"  ftc—As  to 

who  are  the  parties,  see  note  to  section  70,  ante,  p.  166.  Where  the 
residue  of  the  fund  in  Court,  after  an  investment  in  land,  does  not 
exceed  20/.,  it  will  be  paid  out  to  the  party  entitled  to  the  rents  and  profita. 
Be  Lord  Egremontf  12  Jur.  618.  Ex  parte  Rector  of  Lonakton,  5  R.  C.  691, 
Re  HUchin*8  Estate,  1  W.  R.  605  ;  cf.  Vicar  of  Bredicot,  5  R.  C.  209. 

Coverture, — Since  the  Married  Women's  Property  Act^  1882,  this 
section  will  not  be  applicable  to  such  property  as  a  married  woman  has 
power  of  disposing  of  under  that  Act.    Section  1,  sub-section  (1). 
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78.  All  sums  of  money   exceeding  twenty  ponnds,  which  Beet.  73. 
nay  he  payable  hj  the  promoters  of  the  undertaking  in  respect  All  gnmi 
of  the  taHng,  nsmg,  or  interfering  with  any  knds  under  a  J^Jer  con- 
wtiact  or  agTeement  vritt    any   person   who  shall  not  be  *'*<^*  ^^ 
entitled  to  dispose  of  sucb  lands,  or  of  the  interest  therein  not  abco- 
comracfced  to  be  sold  by  him  absolutely  for  his  own  benefit,  Jjjjj'jgj  j^^ 
shall  be  paid  into  the  bank   or   to  trustees  in  manner  afore- be  paid' 
aii;  and  ii  shall  not  be  lawful  for  any  contracting  party  not  ^       "  ' 
«sfis\fc4  as  aforesaid  to  retain  to  his  own  use  any  portion  of 
file  soms  so  agreed  or  contracted  to  he  paid  for  or  in  respect 
of  the  taking,  nsing,  or  interfering  with  any  such  lands,  or 
in  Een  of  bridges,  tunnels,  or  other  accommodation  works,  or 
for  assenting   to  or  not   opposing  the  passing  of  the   Bill 
aothorising  the  taking  of  such  lands  ;  but  all  such  moneys 
iball  be  deemed  to  have  been  contracted  to  be  paid  for  and 
OB  account  of  the  several  parties  interested  in  such  lands,  as 
veil  in  possession  as  in  remainder,  reversion,  or  expectancy  : 
Provided  always,  that  it  shall  be  in  the   discretion   of  the 
Court  of  Chancery  [in  England  (W  the  Court  of  Excliequer  in 
Irelandl,(a)  or  the  said  trustees,  as  the  case  may  be,  to  allot 
to  any  tenant  for  life,  or  for  any  other  partial  or  qualified 
estate,  for  his  own  use,  a  portion  of  the  sum  so  paid  into  the 
bfluik,  or  to  such  trustees  as  aforesaid,  as  compensation  for 
any  injury,  inconvenience,  or  annoyance  which  he  may  be 
considered  to  sustain,  independently  of  the  actual  value  of  the 
lands  to  be  taken  and  of  the  damage  occasioned  to  the  lands 
held  therewith,  by  reason  of  the  taking  of  such  lands  and  the 
tttddng  of  the  works. 

(a)  Theae  words  were  repealed  by  the  Statute  Law  Revision  Act, 
1S92. 

^  All  BumB  of  Money  exceeding  20C' :  cf.  this  with  sectioiu  70 
lad  71,  Ante,  pp.  165, 177. 

**  Under  a  Contract." — See  section  7,  and  notes  thereto,  ante,  p.  19. 
This  section  in  no  way  affects  the  right  of  persons  under  disability  to 
«cbact  with  promoters  of  an  undertaking.  A  tenant  for  life  ma^  enter 
noo  any  agreement  that  so  much  money  shall  be  paid  to  him  for 
campeneation  by  severance  or  otherwise.  The  mere  fact  that  the  agree - 
M^exLt  makes  it  payable  to  him  will  not  vitiate  the  contract.  The  section 
oalj  applies  as  between  him  and  the  parties  entitled  to  the  inheritance. 

n2 
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Sect.  73.  If  he  receive  it,  he  holds  it  in  trust  for  them  according  to  the  pro- 
—  visions  of  the  statute.  The  promoters  however,  should  jmy  the  money 
into  Court,  and.  this  will  be  a  fulfilment  of  the  agreement  to  pay  to  him  ; 
the  Court  having  power  to  allot  to  liim  such  portion  of  the  sum  as 
compensation  for  such  injury  as  he  may  sustain.  Taykr  v.  Cliichegter 
and  Midhurst  Railway  Company,  L.  R.  4  H.  L.  628. 

"  To  retain  to  his  own  use." — A  tenant  for  life  who  retained  for  his 
own  use  the  sum  of  3,000^.,  paid  to  him  in  consideration  of  not  opposing 
a  line  of  railway  was  ordered  to  pay  it  into  Court.  Pole  v.  PoU,  2  Dr. 
&  Sm.  420,  and  see  cited  in  note,  supra. 

Where  the  promoters  agreed  to  pay  the  tenant  for  life  interest  at 

5  per  cent,  on  the  purchase  money  from  the  date  of  the  agreement  until 

a  conveyance  should  be  executed,  the  tenant  for  life  was  allowed  to 

retain  it  in  the  absence  of  any  fraud.    In  re  Hungetford^  1  Jur.  (N.a.) 

.  846. 

"  To  allot  • . .  a  portion ...  for  any  iiyury,"  Ac— Where  part  of  a 
manor  was  taken,  the  lord  of  the  manor  who  was  tenant  for  life  claimed  a 
portion  of  the  monev  paid  into  Court  as  representing  the  fines  for 
enfranchising,  as  copvhold  lands  when  taken  under  this  Act  are  required 
to  be  enfranchised  by  section  96  (see  post^  and  note  thereon).  But  as 
no  fees  are  paid  for  enfranchisement  under  that  section,  it  was  held  that 
he  was  entitled  to  no  portion  of  the  fund  in  Court  The  tenant  for  life 
gets  instead  the  interest  on  the  money  paid  in  for  compounding  all  fines, 
rents,  and  other  services.  Be  Sir  T.  if.  JFUson's  Estates,  32  L.  J.  Ch. 
191. 

A  claim  by  a  tenant  for  life  without  impeachment  of  waste  in  respect 
of  minerals  under  the  estate,  which  might  have  been  worked  out  in  his 
life,  was  also  refused,  and  the  income  only  ordered  to  be  paid  to  him. 
In  re  Robinson's  SeUlement  Trusts  [1891],  3  Ch.  129. 

Where  a  company,  in  order  to  obtain  the  withdrawal  of  opposition  to 
a  bill,  aereed  to  pay  a  sum  of  money  for  the  construction  of  a  new  road, 
and  paid  the  same  into  Court,  a  claim  to  have  this  sum  paid  to  tiie 
t<Hiant  tor  life  was  refused,  but  an  enquiry  directed  as  to  w*hat  part  of 
that  sum  ought  to  be  paid  to  him  for  his  expenses  in  making  the  new 
Towl,  and  the  rest  wass  ordered  to  be  invested.  Re  Duke  of  MarWcrou^'s 
Estates,  13  Jur.  738. 

Small  sums  have  been  paid  to  the  tenant  for  injury,  inconvenience, 
and  annoyance.  Ex  parte  Rector  of  Little  Steeping,  5  K  C.  207.  Be 
Collins  Estate,  14  L.  T.  (n.s.)  352,  where  the  jury  had  assessed  Uie  amount 
for  such  inconvenience. 

In  respect  of  Costs  arising  under  the  Act — The  Lands  Clauses  Act 
constitutes  the  tenant  for  life  an  agent,  and  imposes  upon  him  the  du^ 
of  doing  the  best  he  can  for  the  estate  ;  he  is,  therefore,  entitled  to  be 
repaid  all  costs  and  chai^ges  properly  incurred  by  him  in  so  doing. 

Thus,  if  he  has  to  pay  the  costs  of  an  arbitration  for  ascertaining  the 
price  of  land  taken,  owing  to  the  company  having  offered  more  than  the 
amount  awarded,  he  will  be  allowed  these  costs  out  of  the  fund  in  Court 
if  he  was  justitied  in  requiring  an  arbitratioiL  In  re  Earl  of  Berkde^s 
WiU,  10  Cn.  66.  In  re  Aubrey's  EstaU,  17  Jur.  874.  Such  costs  have 
also  been  allowed  to  a  perpetual  curate.  Ex  parte  Whittocrth,  24  L.  T. 
(N.&)  126. 
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Coits  of  pTeliminary  negotaations  will  also  be  allowed.  In  re  StnUhmore  Sect.  73, 
iteitt,  18  Eq.  339.     In  re  Oldham's  EOaU,  W.  N.  (1871)  190.  — 

Where  tibe  company  after  paying  the  purchase  money  of  glebe  lands 
QtoCWt,  were  ordered  to  pay  the  costs  of  investment,  but  became 
t&at^vciLt  before  doing  so,  an  order  was  made  for  sale  of  some  of  the  fund 
aCovit  for  the  purpose  of  paying  the  rector's  costs.  In  re  Glebe  Landi 
^IdSum,  9  £q.  68. 

A  moitgagee  will  probably  be  allowed  out  of  the  fund  the  costs  of  an 
iB^viij  as  to  the  value  of  the  land  beyond  those  allowed  on  taxation 
nmi  the  public  body  and  himself,  but  the  Courts  do  not  make  a 
?edil  order  in  respect  thereof,  but  the  ordinary  enquiry  will  be  ordered 
ni  would  appear  sufficient  if  the  extra  costs  nave  been  properly 
iieoned.  See  Bee»  v.  Metropolitan  Board  of  Wmrksy  14  Ck  D.  373. 
&d^ffrd  V.  DaviSy  4  Ch.  304. 

In  retptet  of  Costs  of  Opposing  a  Bill — The  costs  of  opposing  a  bill  in 
IWhament  cannot  be  allowed  out  of  the  fund  in  Court  under  the  Lands 
ClsQfles  Act,  because  no  duty  to  do  so  is  imposed  by  that  Act  upon  him. 
h  rs  Earl  of  Berkeley's  WiUy  10  Ch.  56,  but  see  In  re  Nicholfs  Estate, 
V.  N.  (1877)  154. 

The  Settled  Land  Act,  1882,  section  36,  however,  enacts  as  follows  : — 

36.  The  Court  may,  if  it  thinks  fit,  approve  of  any  action,  defence, 
petttion  to  Parliament,  parliamentary  opposition,  or  other  proceeding 
Iskea.  or  proposed  to  be  taken  for  protection  of  settled  land,  or  of  any 
action  or  proceeding  taken  or  proposed  to  be  taken  for  recovery  of  land 
bsBg  or  alJ^ed  to  be  subject  to  a  settlement,  and  may  direct  that  any 
eoeUi,  charges,  or  expenses  incurred  or  to  be  incurred  in  relation  thereto, 
or  any  part  thereof,  be  paid  out  of  property  subject  to  the  settlement. 

It  has  also  been  held  that  the  Court,  under  its  ^eral  jurisdiction, 
had  power  to  direct  the  payment  of  costs  of  opposing  a  bill  out  of  the 
cspttd  money,  and  has  so  ordered  when  the  costa  were  incurred  prior 
to  1883.     In  re  OrmrocPs  Settled  EstaU  (1892),  2  Ch.  318. 

In  the  case  of  a  municipal  corporation,  see  Attorney-General  v.  Mayor 
^Bream^  10  Ch.  D.  204. 

Practice. — The  practice  will  be  governed  by  the  same  rules  as  in  the 
OK  of  proceedings  under  section  70 ;  see  note  "Applications  for  Invest- 
aait,*a»fe,  p.  16a 

In  cases  where  the  tenant  for  life  claims  a  portion  of  the  fund  under 
t^s  section,  the  remainderman  should  be  either  made  a  co-petitioner  or 
abooH  be  served.  In  re  Strathmore  Estates,  18  £([.  339 ;  Re  CoUi^s 
^jftKc,  14  L.  T.  (N.S.)  352. 

74.  Wtere  any  purchase  money  or  compensation  paid  Court  of 
into  the  bank  under  tiie  provisions  of  this  or  the  Special  Act  may°d?rect 
Aall  have  been  paid  in  respect  of  any  lease  for  a  life  or  lives  ^^^^' 
«■  years,  or  for  a  life  or  lives  and  years,  or  any  estate  in  money  in 
hods  less  than  the  whole  fee  simple  thereof,  or  of  any  rever-  J^^^r 
fkai  dependent  on  any  such  lease  or  estate,  it  shall  be  lawful  reversions 
far  the    Court  of  Chancery  (in  England  or  the  Court  ofuiJjmsik 
Exchequer  in  Ireland),(a)  on  the  petition  of  any  party  inte-  V^ 
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Sect,  74.  rested  in  such  money,  to  order  that  the  same  shall  be  laid 
out,  invested,  accumulated,  and  paid  in  such  manner  as  the 
said  Court  may  consider  will  give  to  the  parties  interested  in 
such  money  the  same  benefit  therefrom  as  they  might  law* 
fully  have  had  from  the  lease,  estate,  or  reversion  in  respect 
of  which  such  money  shall  have  been  paid,  or  as  near  thereto 
as  may  be. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
189S. 

This  section  is  substantially  the  same  as  section  34  of  the  Settled 
Land  Act,  1882 ;  the  latter  bein^  apparently  copied  from  section  74. 
Decisions  on  the  effect  of  one  of  tnose  sections  wilL  therefore,  be  autho- 
rities in  respect  of  the  other.    See  Gottrell  v.  Cottrell,  28  Ch.  D.  62a 

"  Under  the  Provisions  of  this  or  the  Bpedal  Act  J* — This  refers  to 
sections  69,  arUty  p.  143,  and  76,  fost^  p.  186. 

'^Laid  Out,  Invested.'*— As  to  investments,  see  notes  to  sections  69 
and  70. 

Where  certain  leasehold  houses  were  bequeathed  to  a  person  for  life, 
and  on  death  to  certain  other  persons,  the  purchase  money  was  allowed 
to  be  laid  out  in  the  purchase  of  copyhold  lands  to  be  held  by  two 
trustees  upon  trust  for  the  leaseholder  for  life,  and  on  her  death  upon 
trust  to  sell  and  hold  the  moneys  for  the  persons  entitled.  In  re  Coyt^s 
Estate^  1  Sim.  (n.s.)  202. 

Similarly,  the  purchase  money  of  leaseholds  has  been  allowed  to  be 
laid  out  in  purchase  of  the  absolute  reversion  in  fee  of  other  leaseholds, 
the  land  being  conveyed  to  a  trustee  for  the  persons  interested  (iMdng 
infants^  their  executors  and  administrators,  until  they  should  attain  21, 
and  afterwards  to  them  and  their  heirs.  In  re  Brasher^s  Trusty  6  W.  R. 
406. 

The  Court  will  sanction  the  money  being  laid  out  in  the  purchase  of 
freeholds  if  the  proposed  investment  is  substantially  a  settlement  to 
like  uses.    In  re  Parker's  Estate,  13  Eq.  495. 

*^In  Respect  of  any  Lease.'* — The  construction  of  this  section 
appears  to  have  been  discussed  in  the  Court  of  Appeal  for  the  first  time 
in  Askew  v.  TFoodhead,  14  Ch.  D.  27.  Taking  the  simple  caae  of  a 
leasehold  settled  upon  a  person  for  life,  with  a  limitation  over  on  his 
death,  and  another  person  absolutely,  the  parties  interested  would  get 
the  same  benefit  as  nearly  as  may  be,  said  Jessel,  M.R.,  "  by  investing 
the  money  in  the  purchase  of  an  annuity  having  as  many  years  to  run 
as  there  were  years  remaining  in  the  term,  ana  by  paying  it  to  the 
tenant  for  life,  and  after  his  death,  if  the  tenant  for  life  dies  within  the 
term,  then  to  the  remainderman.  Generally  an  annuity  cannot  thus  be 
purchased  which  will  bring  in  as  large  an  mcom^as  the  leasehold,  but 
sometimes  it  can.  The  same  principle  must  appl^*  whether  it  is  more 
or  less.  If  an  annuity  is  not  actually  bought  it  must  be  referred  to  an 
actuary  to  calculate  what  yearly  sum,  if  raised  out  of  the  dividends  and 
corpus  of  the  fund,  will  exhaust  the  fund  in  the  number  of  years  which 
the  lease  had  to  nm"  (p.  34).    This  yearly  sum  will  be  ordered  to  be 
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Wdtotlie  tenant  for  life  till  tlie  end  of  the  term  or  till  his  death.  8«et74. 
ibm  is  Mthing  in  the  Act  'w'hich  says  that  the  tenant  for  life  is  onlyto       "~ 
aaTetheame  income  as  Toefoxe.    'The  case  of  "/n  «  Pfleger/'  6Eq. 
^  There  the  order  directing  an  annuity  equal  to  the  previous  income 
tekjHffcbased,  was  not  approved.     In  re  PhUUjfi  Trutty  6  Eq.  f50,  was 
if^oitA  (p.  36).      NotwitMtanding  that  a  previous  order  had  heen 
ace,  Kat,  J.,  made  an  order  In  re  Hun^s  Estate,  W.  N.  (1884)  181, 
'ii'iiag  the  fund  accordin^to  the  principle  laid  down  in  the  ahove 
oftd  iiltmc  V.  Woodkecid.    This  case  has  also  heen  followed  in  Ireland, 
1^  ^teicst  \stAn%  taken  at  3  x^r  cent.,  and  the  sums  calculated  for 
laK-yoiW  pavmenta.    Iin,  re  WaUi's  Trusts,  7  L.  R  Ir.  654 ;  In  re  Sauih 
CitaMwU  Cimpanv,  13  lu  R.  Ir.  245. 
!««&  Older  tramed  on  this  principle,  see  3  Seton,  5th  edit.,  p.  2030. 
Oilier  methods  of  distribution  will  not  now  be  allowed  save  by  con- 
Kst    For  methods  of  division  prior  to  Askew  v.   Woodheadj  see  Be 
Tnadia>t  SeiOementy  18  lu  T.  (n.s.)  810 ;  lAttlewood  v.  Pattison,  10  Jur. 
fy^)  87.*^ ;  Jeffrey  v.  Conor,  28  Beav.  328  ;  Re  Birch,  10  Jur.  (N.fi.)  673 ; 
&  .VofA,  W.  N.  (1868)  148. 

Where  the  tenant  for  life  had  only  received  the  dividends  and  the 
t«fm  ended  in  her  lifetime,  she  was  held  entitled  to  the  corpus.  In  re 
Ssivfay^  1  8m.  &  G.  20  ;  and  see  Phillips  v.  Sargent,  7  Hare  33. 

Aid  if  a  tenant  for  life  has  only  received  the  dividends  and  dies 
te^He  the  term  ends,  his  personal  representatives  wiU,  no  doubt,  be 
atitled  to  a  share  of  the  coipus,  calculated  on  the  principle  laid  down 
is  AAeie  v  Woodhead,    See  In  re  Money's  Trusts,  2  Dr.  &  8m.  94. 

Where  the  lease  w  renewable,  so  that  practically  the  property  is  held 
in  perpetuity  and  it  is  taken  compulsoriiy,  the  tenant  for  fife  wiU  only 
W  entitled  to  the  dividends  and  not  to  the  corpus,  although  his  income 
■■y  be  thereby  diminished.  In  re  WooSs  Estate,  10  Eq.  572,  and  see 
Mmidy  v.  HaU,  3  Ch.  D.  327,  and  In  re  Barker's  Settled  Estates,  18 
Ck.  D.  624. 

Where  the  sons  of  a  testator  were  entitled  to  hold  leasehold  premises 
U  a  r^uced  rent  as  long  as  they  or  either  or  the  survivor  might  carry 
«  bosLness  therein,  they  were  held  entitled  to  the  value  of  this  interest 
y»  a  reduction  for  the  possibility  of  their  ceasing  to  carry  on  businesa 
Paiay  v.  Penny,  5  Eq.  227. 

The  word  "lease,"  by  the  definition  (section  3.  ante,  p.  5),  includes  an 
igreement  for  a  lease,  and  see  In  re  Kin^s  Leasekold  Estates,  16  Eq.  521 

"Beversion  Dependent  on  any  gnoh  Lease."— When  the  pur- 
^bsae  money  is  paid  in,  in  respect  of  a  reversion,  the  principle  of 
divifum  as  between  the  tenant  for  life  and  the  remainderman  is  different. 

If  a  tenant  for  life  is  receiving  rent  as  lessor,  he  is  not  entitled  when 
^  land  is  taken  to  any  more  than  such  rent  unless  he  outlive  the 
{«nod  of  the  term.  It  follows,  therefore,  that  if  land  has  been  let  at 
iss  than  a  rack  rent  the  interest  arising  from  the  parchase  money 
^ai  pobably  exceed  the  former  rent.  To  this  excess  the  tenant  for  life 
ii  Bot  entitled  as  it  is  in  fact  part  of  the  reversion.  The  usual  order  is 
to  direct  payment  to  the  tenant  for  life  of  the  income  he  had  before  and 
OTJer  the  rest  to  be  accumulated.  By  this  method  the  full  value  of  the 
fee  will  be  in  Court  by  the  end  of  the  term.  In  re  fVooton*s  Estate,  1 
E^  569,  bat  see  In  re  Stewards  Estate,  1  Dr.  636,  which  has  not,  how- 

tr,  been  followed. 

When  the  date  arrives  at  which  the  lease  would  have  fallen  in,  the 
for  life  will  then  be  entitled  to  the  full  income  arising  from  the 
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Beet.  74.  fund  in  Court.  In  re  WHket^  EstaU,  16  Ch.  D.  597.  See  form  of  order 
"—       to  this  case,  p.  602. 

The  same  principle  is  applied  if  the  lease  have  been  oiiginally  granted 
at  a  rack  rent,  but  the  property  has  increased  in  value.  In  re  MetUi 
EstatCy  7  Eq^.  72  ;  CoUrell  v.  Cottrell,  28  Ch.  D.  628. 

Where  minerals  which  had  been  let  on  lease  were  devised  to  a  pNerson 
for  life  without  impeachment  for  wast«,  and  the  lessee  gave  notice  of 
his  intention  to  work  them  to  "a  railway  company,  who  required  them 
for  support,  and  whereupon  the  lessor's  interest  was  assessed  and  paid 
into  Court,  it  was  held  tnat  the  money  might  be  paid  out  to  the  tenant 
for  life  as  they  were  not  of  such  an  extent  that  they  could  not  be  got 
during  his  life.  In  re  Barrington ;  Gamlen  v.  Lyon^  33  Ch.  D.  623  ;  but 
of.  In  re  Bobinson  SettleTnent  TnuU  [1891],  3  Ch.  129,  under  section  69. 

Chvrth  Lands  let  on  Lease, — The  same  principle  is  applied  in  the  case 
of  lands  leased  by  a  corporation  sole.  If  they  are  taken  by  a  railway 
company,  the  lessor  will  only  receive  the  dividends  equal  to  the  amount 
of  the  rent,  and  the  rest  will  be  accumulated  until  the  date  when 
the  lease  would  have  expired,  and  then  the  lessor  will  be  entitled  to 
the  whole  dividends.  Ex  parte  Dean  and  Chapter  of  Gloucester,  19 
L.  J.  Ch.  400  ;  Ex  parU  Dean  and  Chapter  of  Christchurchy  23  L.  J.  Ch. 
140  ;  Ex  parte  Archbishop  of  Canterhuryj  23  L.  T.  ^CB.)  219. 

Where  the  property  is  let  at  a  nominal  rent  tne  whole  income  ^-ill 
be  accumulated  until  the  lease  would  have  expired.  Ex  parte  Rector  of 
Lambeth,  4  R.  C.  232  ;  Ex  parte  Bishop  of  Winchester,  10  Hare.  137. 

If  leaseholds  were  according  to  custom  renewable  at  certain  intervals 
upon  payment  of  fines,  the  Court  on  the  recurrence  of  every  period  at 
wnich  if  the  land  had  not  been  taken  the  lease  mi^ht  have  been 
renewed  will  authorise  the  payment  out  of  the  fund  arising  from  the 
purchase  money  and  its  accumulations,  a  sum  equivalent  to  such  fine 
{Ex  parte  Precentor  of  St  PaxiCs,  1  K.  &  J.  ^39^  or  to  the  difference  in 
the  amount  of  the  fine  caused  by  part  of  the  land  being  taken.  Ex 
parte  Bishop  of  Winchester,  10  Hare.  137.  But  where  renewable  lease- 
holds, being  imder  notice  to  treat  by  a  company,  were  not  renewed  and 
the  company  proved  abortive  but  the  land  was  taken  by  another 
company,  the  vendors  were  held  not  to  be  entitled  to  any  part  of  the 
money  by  way  of  compensation  for  the  fine  they  omitt^  to  take  in 
consequence  of  the  first  notice.  Ex  parte  Dean  of  Westminster,  18  Jur. 
1113.  In  cases  of  church  lands  let  on  lease  the  Court  will  probably 
allow  the  money  paid  in  respect  thereof  to  be  laid  out  for  the  benefit  of 
the  living  or  see.    Ex  parte  Hector  of  Lambeth,  4  E.  C.  231. 

Wliere  the  land  was  available  for  building  purposes  and  the  corpora- 
tion were  in  the  habit  of  accepting  surrenders  of  leases  and  re-granting 
them  at  larger  rents  for  builaing  purposes,  the  Court  orderea  all  the 
dividends  to  be  paid  to  the  corporation.  Re  Dean  of  Westminster,  26 
Beav.  214. 

Where  a  lessee  and  a  dean  and  chanter  together  agreed  for  a  certain 
sum  to  sell  the  land  held  in  lease,  and  the  monev  was  paid  into  Court, 
the  Court  refused  to  apportion  the  lessee's  share,  but  by  consent  ordered 
the  money  to  be  invested  and  the  dividends  paid  to  the  lessee  until  the 
expiration  of  the  lease,  he  undertaking  to  pay  the  rent  reserved  by  the 
lease.  Ex  parte  Ward,  2  De  G.  &  Sm.  4.  An  inouiry  would  now  be 
probably  made  as  to  their  respective  interests,  and  tne  fund  apportioned 
accordingly.  See  section  78,  and  note  '^  May  order  distribution,"  ^msf,  p.  190. 

Where  no  object  would  be  attained  l)y  accumulating,  the  Court  has 
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adotd  the  whole  dividends  to  he  paid,  as,  for  example,  where  land  Sect.  74. 
ibkli  liai  been  let  ou  It-ase  waa  vested  in  trustees  m  tniat  for  the       — 
icpir  of  a  church.  Ex  parte  Trustee*  of  St  Hkomcu^s  Church  Landsj  Bristol^ 
aadiz  parte  Trustees  of  TempU  Church  LandSy  Brutoly  23  L.  T.  (n.8.)  135. 

Praetia.—FoT  procedure  under  this  section,  see  the  notes  to  section 
79, Bcte  '^Applications  for  Investments,"  antey  p.  168. 

Tbe  remainderman  ought  probably  to  be  served  with  the  sumnions  or 
Bade  a  respondent  to  a  petition  under  this  section,  at  least  if  there  is  any 
fsmim  between  him  and  the  tenant  for  life.  See  In  re  Cranes  Estate, 
i%  322,  where  the  company  were  ordered  to  pay  the  costs  occasioned 
teeby. 

76.  Upon   deposit  in  the  bank  in  manner  hereinbefore  Upon 

proTided(a)  of  the  purchase  money  or  compensation  agreed  J^^* 

or  awarded  to  be  paid  in  respect  of  any  lands  purchased  or  n»dc,  the 

taken  by  the  promoters  of  the  undertaking,  under  the  pro-  ^  the 

TiaoQs  of  this  or  the  special  Act  or  any  Act  incorporated  ^^  ^ 

therewith,  the  owner  of  sach  lands,  including  in  such  term  in  deunlt 

all  parties  by  this  Act  enabled  to  sell  or  convey  knds,  shall,  ^\^% 

whai  required  so  to  do  by  the  promoters  of  the  undertaking,  ^^  pn>- 

dnly  coiivey(&)   such  lands  to  the  promoters  of  the  under-  the  under- 

taking,  or  as  they  shall  direct ;  and  in  default  thereof,  or  if  **^'*8 
"  npon  a 

he  fail  to  adduce  a  good  title  to  such  lands  to  their  satisfac-  deed  poll 

tion,  it  shall  be  lawful  for  the  promoters  of  the  undertaking,  ^^ted 
if  they  think  fit,  to  execute  a  deed  poll  under  their  common 
seal  if  they  be  a  corporation,  or  if  they  be  not  a  corporation 
under  the  hands  and  seals  of  the  promoters,  or  any  two  of 
them,  containing  a  description  of  the  lands  in  respect  of 
which  such  default  shall  be  made,  and  reciting  the  purchase 
or  taking  thereof  by  the  promoters  of  the  undertaking,  and 
4e  names  of  the  parties  from  whom  the  same  were  purchased 
or  taken,  and  the  deposit  made  in  respect  thereof,  and  declar- 
ing the  fact  of  such  default  having  been  made,  and  such  deed 
poU  shall  be  stamped  with  the  stamp  duty  which  would  have 
been  payable  upon  a  conveyance  to  the  promoters  of  the 
undertaking  of  the  lands  described  therein  ;  and  thereupon 
all  the  estate  and  interest  in  such  lands  of  or  capable  of  being 
sold  and  conveyed  by  the  party  between  whom  and  the  pro- 
molers  of  the  undertaking  such  agreement  shall  have  been 
eiHne  to,  or  as  between  whom  and  the  promoters  of  the  under- 


186  THE  LANDS  CLAUSES  ACT,  1845. 

Sect  75.  taking  such  purchase  money  or  compensation  shall  have  been 
determined  by  a  jury,  or  by  arbitrators,  or  by  a  surveyor 
appointed  by  two  justices  as  herein  provided,  and  shall  have 
been  deposited  as  aforesaid,  shall  vest  absolutely  in  the  pro- 
moters of  the  undertaking,  and  as  against  such  parties, 
and  all  parties  on  behalf  of  whom  they  are  hereinbefore 
enabled  to  sell  and  convey,  the  promoters  of  the  undertaking 
shall  be  entitled  to  immediate  possession  of  such  lands. 

(a)  See  pectiona  69,  71 — 73,  and  section  76. 

(6)  See  section  7.    As  to  conveyances,  see  sections  81 — 83. 

"By  Jury."  Ac. — For  the  different  methods  of  apsessment,  see 
section  21,  ana  note  "  Shall  be  settled  in  manner  hereinafter  provided," 
ante,  p.  52. 

The  case  where  the  amount  of  compensation  claimed  is  under  50/.  is 
omitted  from  the  list.  Section  22,  anU,  p.  55.  The  case  where  the 
interest  is  that  of  a  yearly  tenant  is  also  omitted,  but  conveyance  in 
such  a  case  would  appear  to  be  unnecessary.  See  section  121,  ind  notes 
thereto,  post. 

Whew  ^Q^  Xf  the  owner  of  any  such  lands  purchased  or  taken 

refiuteto     by  the  promoters  of  the   undertaking,  or  of  any  interest 

do°nof  *  °'  therein,  on  tender  of  the  purchase  money  or  compensation 

show  title,  either  agreed  or  awarded  to  be  paid  in  respect  thereof,  refuse 

be  Sand,    *^  accept  the  same,  or  neglect  or  fail  to  make  out  a  title  to 

the  pur-      guch  lands,  or  to  the  interest  therein  claimed  by  him,  to  the 
ch&so  •'  ' 

money  to    satisfaction  of  the  promoters  of  the  undertaking,  or  if  he 

^  ^ttd  refuse  to  convey  or  release  such  lands  as  directed  by  the  pro- 
moters of  the  undertaking,  or  if  any  such  owner  be  absent 
from  the  kingdom  or  cannot  after  diligent  inquiry  be  found, 
or  fail  to  appear  on  the  inquiry  before  a  jury,  as  herein  pro- 
vided for,  it  shall  be  lawful  for  the  promoters  of  the  under- 
taking to  deposit  the  purchase  money  or  compensation  payable 
in  respect  of  such  lands,  or  any  interest  therein,  in  the  bank, 
in  the  name  and  with  the  privity  of  the  Accountant-General 
of  the  Court  of  Chancery  (m  England  or  the  Court  of 
Exchequer  in  lrelaml),(a)  to  be  placed,  except  in  the  cases 
herein  otherwise  provided  for,  to  his  account  there,  to  the 
credit  of  the  parties  interested  in  such  lands  (describing  them 
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so  (kr  as  the  promoters  of  the  undertaking  can  do),  subject  Beet.  76. 
to  the  control  and  disposition  of  the  said  Court. 
fa)  Th&ae  words  Lave  been  repealed  by  the  Statute  Law  Revision  Act, 

^'If  owner  .  .  .  fail  to  make  out  a  title."— The  meaning 
cf  tkis  part  of  the  section  was  fully  discussed  by  Lord  Hatherlet, 
whoL  Vice-Chanoellor,  in  the  case  of  DcugloM  v.  London  and  North 
Wviem  BaiXway  Company,  3  K.  &  J.  173.  In  that  case  he  expressed 
^  o|H]iion  that  the  term  '*  owner  "  must  mean  a  person  having  some 
ttl«f  and  that  the  failnre  to  make  out  a  title  must  arise  from  an  inde- 
podoit  estate  or  interest  outstanding  in  a  third  party — such  as  a  right 
rf  dower,  or  rentcharge  by  way  of  jointure — ^where  such  party  is  under 
s)  kgil  or  equitable  obligation  to  concur  in  the  sale,  but  whicn  does  not 
^«i£e  the  owner's  title.  The  owner  being  seised  of  the  lands  would 
1%  ecmpetent  to  contract,  but  might  fail  to  make  out  a  title  to  the  satisfac- 
tan  of  the  promoters  by  reason  of  the  outstanding  estate  or  interest, 
b  this  particular  case  it  was  held  that  a  surviving  partner  selling 
pertnership  lands  in  discharge  of  his  duty,  as  survivor  in  order  to  wind 
ip  the  partnerahip,  is  an  owner  within  the  meaning  of  the  76th  section. 
Eiit  wltere  such  partner  agrees  to  show  a  sixty  years'  title,  and  fails  to 
Hike  out  more  tnan  a  thirty-six  vears'  title,  the  Court  cannot  compel 
tbe  cQcnpany  to  deposit  the  purclase  money  in  the  bank  under  tnifl 
Ketio&,  but  may  compel  the  company  to  abandon  the  possession  taken 
Bsder  the  contract  (p.  184). 

The  above  construction  was  followed  with  approval  by  Fry,  J.  He 
kid  that  where  owners  of  land  agreed  to  sell  land  to  promoters,  but 
fiikd  to  make  ont  any  title  to  a  small  portion,  that  the  promoters 
o^ld  not  acquire  the  strip  by  procedure  under  sections  76  and  77,  as 
ihsj  were  not  in  any  respect  owners  of  the  strip.  Specific  performance 
of  the  agreement  was  enforced  against  the  promoters  as  to  the  rest  of 
the  laoo^  as  they  had  proceeded  with  the  contract  after  knowledge  of 
vi&t  of  title  to  the  strip.     Wells  v.  Ghdmsford  Local  Boards  10  Oh.  D. 

i<ja 

la  an  old  case  nnder  a  special  Act,  it  was  held  that  promoters  after 
the  price  had  been  agreed  or  awarded  could  not  at  once  pay  the  money 
bito  Court  and  obtain  a  good  title  under  this  section.  They  must  first 
qU  iipon  the  owner  to  make  out  a  good  title.  Doe  d,  Hutdiiruon  v. 
MoKke^ar^  dsc^  BaUtDay  Company^  16  L.  J.  £x.  208. 

CSM<t  of  proving  title.  See  notes  to  section  80,  pod. 
If  the  party  in  possession  has  shown  no  title,  the  proper  course  would 
a^»ar  to  be,  if  the  owner  cannot  be  found,  to  proceed  under  section  68 
aad  pay  the  money  into  Court  under  this  section.  Re  Winder,  6  Ch.  D 
M,  p/70&,  and  see  notes  to  next  section.  As  to  the  rights  of  persons 
i&posession,  see  section  79,  post,  p.  191. 

If  the  ownership  is  in  dispute,  section  68  does  not  apply,  and  resort 
^vmldbe  had  to  tne  jury  clauses  or  entry  may  be  made  by  agreement 
^th  the  rival  claimants  and  payment  of  the  amount  into  court.  Ez 
parte  L(mdon  and  South  Western  Railway  Company,  38  L.  J.  Ch.  527  ; 
/«  re  Manor  of  Lowestoft,  24  Ch  D.  263  ;  and  see  Douglass  v.  London  and 
N9rtk  WetUm  Railwa/y  Company,  3  K.  &  J.  173,  p.  180. 
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Beot.  76.  ^*  To  deposit  in  the  Bank." — As  to  procedure  for  lodgment  in  tfa 
—  bank,  see  notes  to  section  69,  note  **  Prescribed  bv  any  Act  for  the  tdin 
being  in  force,**  antej  p.  146,  and  Supreme  Court  f  und"^  Rules,  1886,  thex 
citea.  Section  39  of  these  rules  is  only  applicable  to  payments  i 
under  section  69,  and  does  not  affect  payments  under  this  sectioi 
Under  this  section  money  may  be  paid  in  on  request,  giving  a  referenc 
to  this  Act,  producing  a  copy  of  the  special  Act  and  giving  a  propc 
description  of  the  land,  and  stating  the  reason  for  payment  in.  Tfa 
name  of  the  promoters  may  be  left  out  of  the  heading  of  the  accooiil 
Cf .,  section  69.  '  • 

As  to  investment,  application,  and  payment  out  of  the  fund  in  Ooui 
under  this  section,  see  section  78,  and  for  practice  generally,  see  notes  t 
section  70,  antCy  p.  168,  et  ieq. 

**  Accountant-General/^ — Now  the  Paymaster-GJeneral  of  the  Suprem 
Ck>urt  of  Judicature,  see  section  69,  same  note,  ante,  p.  145. 

Uponde-        77.  Upon  any  such  deposit  of  money  as  last  aforesaid 

SSe^''^  being  made,  the  cashier  of  the  bank  shall  give  to  the  pro 

receipt  to    moters  of  the  undertaking,  or  to  the  party  paying  in  sue 

an^the"*    money  by  their  direction,  a  receipt  for  such  money,  specifyin; 

lands  to      therein  for  what  and  for  whose  use  (described  as  aforesaid 

a  deed  poU  the  same  shall  have  been  received,  and  in  respect  of  wha 

^wuted.    P^chase  the  same  shall  have  been  paid  in  ;(a)  and  it  shall  hi 

lawful  for  the  promoters  of  the  undertaking,  if  they  think  fit 

to  execute  a  deed  poll  under  their  common  seal  if  thev  be  i 

corporation,  or  if  they  be  not  a  corporation,  under  the  hand 

and  seals  of  the  said  promoters,  or  any  two  of  them,  contain 

ing  a  description  of  the  lands  in  respect  whereof  such  deposi 

shall  have  been  made,  and  declaring  the  circumstances  unde 

which  and  the  names  of  the  parties  to  whose  credit  sucl 

deposit  shall  have  been  made,  and  such  deed  poll   shall  b 

stamped  with  the  stamp  duty  which  would  have  been  payabl 

upon  a  conveyance  to  the  promoters  of  the  undertaking  o 

the  lands  described  therein  ;  and  thereupon  all  the  estate  am 

interest  in  such  lands  of  the  parties  for  whose  use  and  ii 

respect  whereof  such  purchase  money  or  compensation  shal 

have  been  deposited  shall  vest  absolutely  in  the  promoters  o 

the  undertaking,  and  as  against  such  parties  they  shall  b< 

entitled  to  immediate  possession  of  such  lands. 

(a)  As  to  deposit  in  Court,  see  Supreme  Court  Fund  Rules,  1886 
set  out  in  note  to  section  69,  ante^  p.  146,  et  eeq. 
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'AU&eestateiiiBiicli  lands  of  tlie  Parties  .  .  .  shall  vest'*  Sect  77. 

-rwBitiiecoLgiroctioii  put  upon  tlie  vrord.  '* owner"  in  section  76 (vee       — 

^  "J/rie  onmer  lail  to  make  oiit  a  title,"  ante^  d.  187),  it  follows  that 

^diepiounjibsTs  of  an  undeTtaking  agree  to  purciiase  a  larger  estate  or 

t^ikresl  bom  a  person  than  lie  potsaeaaes,  there  does  not  vest  in  them 

iiik  l^U  section  a  greater  estate   tlian.   that  person  can  give  them. 

't^\ia]M:i8onin  po^seesdioix,  but  not  otherwise  having  a  good  title, 

^t%  to  sal  the  iee  simple  for  a  certain  sum  to  promoters,  and  they, 

wWmg  atiafeed  with  his  title,  pay  tbe  money  into  Court  and  execute 

i^polWndCT  sections  76  and  77,  tliey  will  only  acquire  that  person's 

atensl  in  tlie  land,  and  tlie  true    owner  will  be  at  liberty  to  take 

gjji^cdiiigs,  by  ejectment  or  otherwise,  against  the  promoters.     Re 

JTiarfsr,  6  C%.  D.  (596  ;  WdU  v.  Chelmsford  Local  Board,  15  Ch.  D.  108. 

Tht  promoters  must  protect    themselves  hy  proceeding  under  the 

•ykraectiona  of  the  Act.    Cf.,  Gedye  v.  Commtsgionars  of  JVorks  [1891  ^ 

2  Ol  630,  and  see  notes  to  section  76. 

The  promoters  cannot  he  compelled  to  proceed  under  sections  76  and 
TT,  ana  if  an  acUon  is  brought  by  the  landowner  for  the  amount  of  the 
oapensation  awarded  it  is  a  good  answer  that  the  conveyance  has  not 
^wa  executed.  Guardians  of  EaM  London  Union  v.  Metropolitan 
Saihaty  Com^uy,  L.  IL  4  Ex.  309  ;  Douglass  v.  London  and  North 
Watem  Bailway  Company,  3  K.  &  J.  173. 
As  to  enforcing  awards  generally,  see  section  36,  ante,  p.  78. 

78.  Upon  the  application  by  petition  of  any  party  making  Applica- 
ctdm  to  the  money  so  deposited  as  last  aforesaid,  or  anyn^n^^ 
part  thereof,  or  to  the  lands  in  respect  whereof  the  same  shall  depaiited. 
kave  been  so  deposited,  or  any  part  of  snch  lands,  or  any 
intend  in  the  same,  the  said  Court  of  Chancery  (m  England 
er  the  Court  of  Exchequer  in  Ireland),(a)  may,  in  a  summary 
I    vay,  as  to  snch  court  shall  seem  fit,  order  such  money  to  be 
^d  ont  or  inyested  in  the  public  funds,  or  may  order  distri- 
hition  thereof,  or  payment  of  the  dividends  thereof,  according 
to  the  respective  estates,  titles,  or  interests  of  the  parties 
making  claim  to  such  money  or  lands,  or  any  part  thereof, 
[    and  maj  make  such  other  order  in  the  premises  as  to  such 
osQii  sJaaH  seem  fit. 

(a)  These  words  are  repealed  by  the  Statute  Law  Revision  Act, 
1^2. 

^Application  by  Petition."— The  application  in  most  cases  will 
mswy  under  Order  55,  r.  2,  be  by  originating  summons.  See  the  practice 
and  rules  in  the  notes  to  section  70,  note  "Applications  for  Investment," 
o^p.  16& 

^  Of  any  partv  making:  claim  to  the  Mone7."~An  incumbrancer 
ii  entitled  to  apply  under  tills  section,  and  a  mortgagee  of  land  taken  is 
«ititlH  to  payment  out  of  the  amount  of  hia  mortgage,  and  if  the 
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B6Ct.  78.  company  who  made  the  deposit  take  an  assignment  of  the  mortgage, 
—  the  money  will  be  paid  out  to  them.  Es  Mamag$f  9  W.  R.  843,  and 
see  KiNDBRSLET,  V.C.,  p.  777. 

An  equitable  mortgagee  is  also  entitled  to  be  paid  out  the  principal 
sum  and  interest,  but  if  interest  has  not  been  paid  for  several  years 
prior  to  the  land  being  taken,  only  six  years'  arrears  of  interest  wUl  be 
allowed.    In  re  SUatTs  Mortgaged  Estates)  2  Ch.  D.  713. 

Mortgagees  in  possession  where  the  debt  was  in  excess  of  the  amount 
paid  in  were  ordered  to  be  paid  all  the  money  in  Court,  including  a  sum 
which  the  arbitrator  certified  in  respect  of  loss  of  profits.  Ptfe  v.  Pile; 
Ex  parte  Lambton,  3  Ch.  D.  36. 

As  to  lauds  subject  to  mortgages,  see  sections  108 — 114,  post. 

When  tprongfuUy  paid  in. — When  the  promoters  have  wrongfully 
paid  the  sum  into  Court,  the  person  entitled  apparently  may  either 
obtain  the  payment  of  it  out  of  Court  or  sue  the  promoters  for  specific 
performance  of  their  agreement. 

Thus,  where  lands  had  been  taken  by  a  company  who  had  taken 
possession  after  the  value  had  been  awarded  and  the  abstract  fumishel, 
no  objection  beinff  taken  to  it,  but  did  not  pay  the  purchase  money,  the 
vendors  sued  and  obtained  a  decree  for  the  amoimt  to  be  paid  on  a 
certain  day.  Before  the  day  arrived,  the  company  alleged  that  the 
abstract  only  showed  a  title  to  a  moiety  of  the  lands  and  paid  the 
money  into  Court.  It  was  held  that  the  title  had  already  been  found 
satisfactory  under  the  decree  and  the  money  was  ordered  to  be  paid 
out  to  the  vendors.  GaUiers  v.  Metropolitan  Bailioay  Company^  11 
Eq.  410. 

A  lessee  of  a  house  which  he  had  mortgaged,  who  had  agreed  to  sell 
his  leasehold  interest  in  it  to  promoters  for  400i.,  of  which  1601.  was 
apportioned  to  the  leasehold  and  2502.  for  trade  damages  and  personal 
expenses,  brought  an  action  for  specific  performance  of  the  agreement. 
The  promoters  paid  the  money  into  Court  and  executed  a  deed  poll 
under  sections  76  and  77,  but  they  were  ordered  to  pay  250i.  to  the 
tenant,  the  Court  holding  that  the  agreement  to  pay  that  sum  was 
independent  of  the  title.  After  paying  it  they  w*ould  be  entitled  to 
receive  that  sum  out  of  Court.  As  to  the  balance  an  inquiry  was 
ordered  as  to  what  persons  were  entitled  to  the  purchase  money  mr  the 
leasehold  interest.   Cooper  v.  Metropolitan  Board  of  Works^  25  Ch.  D.  472. 

*'  To  be  laid  out  or  invested  in  the  public  fundB."— This  money 
being  cash  under  the  control  of  the  Court,  it  may  be  invested  in  any  of 
the  securities  sanctioned  by  the  Court.  Ex  parte  St,  John  Baptist  College^ 
Oxford,  22  Ch.  D.  93,  and  see  section  70,  note  »*  Until  the  money  can  be 
so  applied  it  may  be  invested,"  ante,  p.  167,  for  a  list  of  these  securities. 

"May  order  Distribution."— If  an  occupier  or  owner  of  land 
claim  a  greater  interest  than  that  to  which  ne  can  make  title,  and 
the  money  is  paid  into  Court,  there  is  no  provision  in  the  Act  for 
determining  his  interest,  but  the  Court  will  use  its  own  machinery  and 
will  order  an  inquiry  £is  to  the  extent  of  the  claimant's  interest  and  will 
order  an  amount  equivalent  thereto  to  be  paid  out  to  him,  and  the 
remainderpaid  to  the  company  who  paid  it  in.  Brandon  v.  Brandon^ 
34  L.  J.  Ch.  333 ;  Ex  parte  Coopar^  34  L.  J.  Ch.  373  ;  Be  Bayne,  13 
W.  R.  392. 
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litkie  are  different  claimants  of  tlie  amount,  the  Court  will  order  Boct.  78. 
a  iapn  as  to  their  respective  interests,  as,  for  example,  l^etween  a       — 
•srlagot  and  &  mortg^igee.     Cooper  v.  Metropolitan  Board  of  IForki,  25 
CLD.471 

Tka,  where  a  tenant  liolding  under  a  void  lease  claimed  the  value 
ii Please  and  dama^  for  expulsion  and  loss  of  trade,  and  the  money 
r«s  paid  into  Court,  Sie  CJonrt  allowed  the  amount  found  due  for  the 
<iffiigfe  aftd  ordered  an  inquiry  as  to  what  portion  of  the  value  of  the 
itfchrAd  should  he  paid  to  liim  for  moneys  expended  in  improvements 
01  tk  faith  that  the  lease  was  valid.  Ex  parte  Cooper,  34  L.  J.  Ch. 
IT3^  aod  see  a  similar  order  in  Re  Hayne,  13  W.  R.  392. 

WTieie  money  had  heen  x^ikid  into  Court  in  respect  of  a  foreshore,  and 
t^  claimants  admitted  that  a  small  portion  thereof  did  not  helong  to 
tfcffi,  the  Coiut  did  not  order  the  value  of  the  land  possessed  by  the 
dcaante  to  be  assessed  by  a  jurv,  hut  apportioned  the  amount  in  court 
ladtr  this  section.    Re  Alston's  lEstate,  6  W.  R.  189. 

Where  money  had  been  paid  into  Court  in  respect  of  freehold  and 
(afryhAd  lands^  which  a  tenant  for  life  had  agreed  to  sell  to  a  railway 
acpaiiy,  but  he  was  unable  to  make  a  good  title  to  parts  of  the  copyhold 
lsii£  the  Court  apportioned  the  sum  in  Court  and  ordered  an  amount 
ffpesenting  the  h^nd  to  which  a  good  title  was  made,  to  be  carried 
^stt  to  a  difiierent  account,  and  the  dii-idends  paid  to  the  tenant  for  life. 
&  Perils  Estate^  1  Sm.  &  G.  545. 

^Hiere  land  of  an  infant  has  been  taken,  the  infant's  mother  is 
etitled  to  have  the  value  of  her  dower  paid  out  of  the  fund,  and  not 
aerelT  one-third  of  the  dividends.    In  re  Hairs  Estate,  9  Eq.  179. 

When  a  claim  to  the  land  is  made  by  someone  else,  the  money  will 
^3t  be  dealt  with  till  the  claim  is  settled.  It  ma}'  in  some  cases  be 
settled  by  serving  the  other  parties  claiming ;  but  in  the  case  of  a  claim 
by  the  Crown,  the  matter  cannot  be  bo  settled,  as  the  Crown  cannot  be 
Wocght  before  the  Court  in  this  way.  In  re  Manor  of  Lowestoft;  Ex 
fmiiReece,  24  Ch.  D.  253 ;  and  cf.  In  re  St.  Pancras  Burial  Ground,  3 
Bq-  173,  where  the  Court  refused  to  act  until  a  second  petition  was 
Wo^t  by  the  Attorney-General.  Prior  to  the  Judicature  Acts  the 
Onrt  erf  Cftiancery  directed  an  issue  to  be  tried  in  the  Common  Law 
CooTtg  when  there  were  rival  claimants.  Ex  parte  Freemen  of  Sunder- 
J"*^  1  Dr.  184.  For  the  provision  guiding  the  Court  when  a  possessory 
tiife  is  shown,  see  next  section. 

The  Court  has  jurisdiction  to  determine  questions  of  title  in  respect 
^  kods  taken,  when  actions  are  brought  against  the  promoters  in  respect 
Iterwrf.  See  Bogg  v.  Midland  Railway  Company,  4  Eq.  646  ;  Birmingkam 
Und  Company  v.  London  and  North  Western  Ravlway  Company,  40 
tL  D.  268. 

C:>9remon. — Money  paid  in  under  section  76  is  converted  and  payable 
Ic  the  personal  representatives  of  the  owner.  In  re  East  LincolnsJiire 
Bstheay  Ca^npany;  Ex  parte  Flammatik,  1  Sim.  (n.s.)  260 ;  and  under 
fi&ikr  provisions  in  a  special  Act ;  Ex  parte  Hawkins,  13  Sim.  669  ;  cf. 
&  Harrop,  3  Dr.  726,  p.  733. 

Uiuier  section  69  the  rule  is  otherwise.  See  section  69,  note  ^^  Moneys 
A^  remain  so  deposited  imtil  applied/'  ante,  p.  148 ;  and  sec  In  re 
W'aasa'M  EstaU,  22  L.  J.  Ch.  888. 

79.  If  any  question  arise  respecting  the  title  to  the  lands  S^^^^ 
in  respect  whereof  such  moneys  shall  have  been  so  paid  or  to  be 
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Sect.  79.  deposited  as  aforesaid,  the  parties  respectively  in  possession 
deemed  of  such  lands,  as  being  the  owners  thereof,  or  in  receipt  of  the 
the  owner,  r^n^  q{  qjjq]^  lands,  as  being  entitled  thereto  at  the  time  of 
such  lands  being  purchased  or  taken,  shall  be  deemed  to  have 
been  lawfully  entitled  to  such  lands,  until  the  contrary  be 
shown  to  the  satisfaction  of  the  Court ;  and  unless  the  con- 
trary be  shown  as  aforesaid,  the  parties  so  in  possession,  and 
all  parties  claiming  under  them,  or  consistently  with  their 
possession,  shall  be  deemed  entitled  to  the  money  so  deposited, 
and  to  the  dividends  or  interest  of  the  annuities  or  securities 
purchased  therewith,  and  the  same  shall  be  paid  and  applied 
accordingly. 

^'The  Parties  respectively  in  poBsession  of  such  Lands."— 

This  section  enables  the  Court  to  order  the  money  to  be  paid  out  to 
persons  who  claim  as  owners,  but  whose  title  is  merely  poesesaory,  and 
there  is  no  other  claimant  to  the  fund. 

Thus,  the  Court  will  order  the  money  to  be  paid  out  to  a  person  who 
has  taken  possession  of  vacant  land  and  been  in  undisturbed  possession 
for  a  number  of  years  (29).    Ex  parte  Webster,  W,  N.  (1866)  246. 

So  where  a  woman  had  been  in  possession  of  land  since  the  death  of 
her  husband  (eighteen  years),  and  the  heirs  of  her  husband  consented, 
and  no  claim  nad  been  made  in  respect  thereof  for  some  ten  years  pie- 
viously,  and  it  appeared  that  if  the  railway  company  had  not  taken  it 
she  would  have  remained  in  possession  for  more  than  twenty  years,  the 
Court,  under  all  the  circumstances  of  the  case,  ordered  the  fund  to  be 
paid  to  such  occupant.    Re  Evans,  42  L.  J.  Ch.  357. 

Where  the  parties  in  possession  were  mortgagees  who  had  been  in 
receipt  of  the  rents  and  profits  for  forty-five  years,  the  Court  ordered 
the  dividends  of  the  full  amount  to  be  paid  to  them  until  further  order, 
without  prejudice  to  any  question  of  their  liability  to  any  other  partieSb 
Ee  Gooies  Estate,  8  L.  T.  (n.s.)  769. 

In  cases  also  where  a  person  has  been  in  possession  for  years  and  part 
of  his  land  is  taken,  the  Court  has  power  under  this  section  to  pay  out 
the  money  to  him  without  calling  upon  him  to  prove  his  title,  if  it  be 
shown  that  it  can  be  supported.  Because  a  company  take  part  of  his 
land,  his  title  to  the  whole  of  it  ought  not  to  be  jeopardised. 

The  principle  in  these  cases  is  that  the  Coiu-t  shall  not,  upon  occasion, 
of  these  applications  for  payment  of  purchase  money,  deal  with  the 
property  in  any  way  whatever  which  can  affect  the  title  unless  it  be 
shown  80  clearly  as  to  be  beyond  question  that  there  must  be  litigation 
upon  the  question  of  title.  Per  Page  Wood,  V.C,  In  re  St,  Fancnu 
Burial  Ground,  3  Eq.  173,  p.  183. 

Thus,  where  part  of  t^e  lands  of  a  tenant  for  life  were  taken,  of 
which  he  had  been  in  possession  for  some  years,  but  there  was  some 
doubt  as  to  his  title  owing  to  the  different  constructions  which  might 
be  put  upon  an  old  will  unaer  which  he  claimed,  the  Court  ordered  the 
dividends  to  be  paid  to  him,  being  satisfied  that  t^e  construction 
according  to  which  he  claimed  was  arguable,  and  that  he  was  in  peases- 
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■ca.  In  sucli  a  case  the  duty  of  the  company  is  merely  to  suggest  any  86Gt.  79. 
tebteasto  the  title  to  the  Courts  but  not  to  argue  them.  Re  SUrnfs       — 
&We,  3  W.  R.  561 ;  S.  C.  sub.  nom.  Re  Perry's  EMate,  1  Jur.  (n.s.^  917. 

"flitt  section  is  abo  intended  as  a  direction  to  the  Court  as  to  now  it 
aaald  act  in  any  case  in  which,  upon  an  application  for  the  money  paid 
m  or  deposited,  it  should  he  unable  to  arrive  at  a  gatisfactory  con- 
^m  as  to  which  party  was  lawfully  entitled  to  the  land.  Per 
Kbdibsliy,  V.C,  £x|>art«  Freemen  of  Sunderland,  1  Dr.  184,  p.  l69. 

Tbos,  where  petitioners  were  in  possession  of  a  foreshore  and  had 
oaosed  rights  of  ownership  over  it  for  more  than  twenty  years,  all  of 
«^  weit  consistent  with  the  documentary  evidence,  they  were 
JjMto  be  entitled  to  the  purchase  money  although  no  grant  from  the 
Gwn  could  he  produced.    Re  Alston's  Estate,  6  W .  R.  189. 

is  to  iDqmri&  as  to  title,  see  noU  to  section  78,  anU,  p.  190. 

-^toDossesgion  by  trustees  of  a  disused  burial  ground.  In  re  St. 
rsacng  Burial  Ground,  3  Eq.  173 ;  Campbell  v.  Mayor  of  Liverpool^  9 
H579L 

Al  being  the  Owners  thereof."— In  order  that  this  section  may 
fffiy,  the  person  must  either  be  in  possession  aa  owner,  or  he  must  Ije 
^Tu^^  of  the  rents  as  being  entitled  thereto. 

Tha,  where  land  was  taken  from  a  lessee  shortly  before  the  expira- 

JJ^of  a  long  lease  for  300  years,  no  rent  having  been  paid  by  the 

^ee  for  many  years  and  the  reversioner  being  unfnown,  the  value  of 

p    lease  was  paid  to  the  lessee  and  the  value  of  the  reversion  into 

^J^f^After  twelve  yeare  from  the  date  of  such  payment  into  CourL 

Mt  feseet  applied  for  the  fund  in  Court  on  the  ground  that  he  would 

1^°"^  by  that  time  a  title  to  the  reversion  in  fee  if  the  land  had 

^^^  taken.    The  Court,  however,  refused  the  application  on  the 

p^^ffld  that  he  was  not  in  occupation  as  an  occupier  claiming  the  fee, 

■Jt  as  owner  of  an  unexpired  term  of  years.     Geaye  v.  Commissioners  of 

''^'^Ii891],2Ch.6.m 

I  ^^  ^  <^8^  the  Court  of  Appeal  expressed  considerable  doubt 
w  638, 639)  of  the  correctness  of  a  decision  by  Bacon,  V.C,  in  Ex 
^^^fmherlmn,  14  Ch.  D.  323.  In  that  case  a  person  had  been  in 
P^^Jsion  for  twenty-six  years  after  the  expiration  of  a  term  of  192 
J^  of  land  which  was  taken  by  a  railway  company,  and  as  there  was 
10  ckim  hj  or  evidence  of  the  reversioner,  the  money  was  ordered  to 
•*  I«id  to  the  occupier,  but  it  is  doubtful  if  he  was  in  occupation  as 
*P»  within  the  meaning  of  the  statute.  Cf.  Ex  parte  Winder,  6  Ch.  D. 
«5,  ad  £x  carte  HoUingstcorth,  19  W.  R.  581,  an  application  in  regard 
*^«K8ame  fond,  and  see  In  re  Forde  (1894),  1  Ir.  R  166. 

80.  In  all  cases  of  moneys  deposited  in  the  bank  under  Costs  in 
1  ^  prorisions  of  this  or  the  special  Act,  or  an  Act  incorpo-  money 
I  ^  therewith,  except  where  such  moneys  shall  have  been  deposited. 
J  ^  deposited  by  reason  of  the  wilful  refusal  of  any  party 
f  •titled  thereto  to  receive  the  same,  or  to  convey  or  release 
fc  lands  in  respect  whereof  the  same  shall  be  payable,  or  by 
ittson  of  the  wilful  neglect  of  any  party  to  make  out  a  good 
tftle  to  the  land  required,  it  shall  be  lawful  for  the  Court  of 
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Sect.  80.  Chancery  (in  England  or  the  Court  of  Exchequer  in 
Ireland)  {a)  to  order  the  costs  of  the  following  matters, 
including  therein  all  reasonable  charges  and  expenses  incident 
thereto,  to  be  piiid  by  the  promoters  of  the  undertaking ; 
(that  is  to  say,)  the  costs  of  the  purchase  or  taking  of  the 
lanUs,  or  which  shall  have  been  incurred  in  consequence 
thereof,  other  than  such  costs  as  are  herein  otherwise  provided 
for,  and  the  costs  of  the  investment  of  such  moneys  in 
Government  or  real  securities,  and  of  the  reinvestment  thereof 
in  the  purchase  of  other  lands,  and  also  the  costs  of  obtaining 
the  proper  orders  for  any  of  the  purposes  aforesaid,  and  of 
the  orders  for  the  payment  of  the  dividends  and  interest  of 
the  securities  upon  which  such  moneys  shall  be  invested,  and 
for  the  payment  out  of  court  of  the  principal  of  such  moneys, 
or  of  the  securities  whereon  the  same  shall  be  invested,  and 
of  all  proceedings  relating  thereto,  except  such  as  are 
occasioned  by  litigation  between  adverse  claimants :  Pro- 
vided always,  that  the  costs  of  one  application  only  for  rein- 
vestment in  land  shall  be  allowed,  unless  it  shall  appear  to  the 
Court  of  Chancery  (m  England  or  the  Court  of  Exchequer  in 
Ireland)(a)  that  it  is  for  the  benefit  of  the  parties  interested 
in  the  said  moneys  that  the  same  should  be  invested  in  the 
purchase  of  lands,  in  different  sums  and  at  different  times,  in 
which  case  it  shall  be  lawful  for  the  Court,  if  it  think  fit,  to 
order  the  costs  of  any  such  investments  to  be  paid  by  the 
promoters  of  the  undertaking. 

(a)  These  words  have  been  repealed  by  the  SUtute  Law  Re\'iidon 
Act,  1892. 

^^In  all  oases  of  moneys  deposited."— This  section  is  not  confined 
to  cases  where  moneys  are  deposited  in  the  bank  under  sections  prior  to 
it,  but  extends  to  cases  wht^i-c  money  is  deposited  under  subsequeut 
sections.  It  thus  extends  to  cases  where  money  is  ptdd  in  under 
section  86.  In  re  London^  Brighton^  and  South  Coast  Rauway  Company; 
Ex  parte  Flower,  1  Ch.  599  ;  Ex  parte  Morris^  12  Eci.  418  :  Charlton  v. 
EoUeston,  28  Ch.  D.  237. 

Where  money  has  been  paid  into  a  bank  other  than  the  Bank  of 
England  by  agreement  l)etween  the  parties,  this  section  is  not  applicable. 
Ee  Eastern  Counties  Railway  Company,  26  L.  T.  (o.s.)  176. 

This  section  is  not  affected  by  Order  66  of  the  Rules  of  the  Supreme 
Court,  which  makes  the  costs  of  and  incident  to  all  proceedings  m  the 
Supreme  Court  in  the  discretion  of  the  court  or  a  judge,  aa  the  Rules  of 
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4ft  ^Tipreme  Ck>UTt  do  not  over-rule  the  provision;9  of  special  statutes  Sect.  80. 
^iraiS  sp^ial  costa  in  particular  cases.    Reeve  v.  Gibsoa  [18911  1  Q.  B.       — 
6i,6e0 ;  Hosfcer  v.  Wood^  54  L.  J.  Q.  B.  419. 
IiWl  also  been  beld  that  the  above  onler  did  not  extend  the  juris- 
oktion  of  the  Court  to  give  costs  under  a  statute  which  was  silent  as  to 
c-'ists,  no  codts  in  sucli   a  case  being  given  under  the  old  practice  in 
Cbncery  (Re  MilTs  Estate,  34  Ch.  D.  241  but  the  juristliction  of  the 
Coort  has  since  been  extended  by  the  Jmlicature  Act,  1890,  s.  5.    The 
opreas  provisions  of    any  statute,  it  will  be  seen,  remain,  however, 
lii^eeted  by  it. 
The  section  is  as  follows  : — 

5.  **  Subject  to  the  Supreme  Court  of  Judicature  Acts  and  the  Rules 
of  the  Court  niade  thereunder,  and  to  the  express  provisions  of  any 
statute,  whether  pa:««^ed  before  or  after  the  conmiencetiient  of  this  Act, 
tk  costs  of  and  incident  to  all  proceedings  in  the  Supreme  Court,  in- 
doding  the  arlministration  of  estates  and  trusts  shall  be  in  the  dis- 
aedsra  of  the  court  or  judge,  and  the  couit  or  judge  shall  have  full 
p^'frer  to  determine  by  whom  and  to  what  extent  such  costs  are  to  be 
pakL" 

This  section  was  jiassed  to  enable  the  court  to  give  costs  in  ca^es 
There  they  could  not  be  given  in  consequence  of  the  decision  in  Re 
MUU,  mipra,  that  costs  could  not  be  given  when  the  Act  was  silent. 
The  Court  has  now  jurisdiction  to  give  costs  in  these  cases,  and  will 
aj^rently  follow  in  thb  respect  the  decisions  under  the  Lands  Clauses 
AeL 

Thus  if  land  were  taken  by  a  public  body  under  57  Geo.  3,  c  xxiz. 
iMichad  Angela  Taylor's  Aet\  ana  money  paid  into  court,  on  a  petition 
to  get  that  money  out,  there  being  no  provision  in  that  Act  as  to  pay- 
ment of  the  costs  by  the  public  body,  the  Court  had  no  jurisdiction  to 
c*der  the  jjayment  of  such  Costs.  The  Court  now  has  jurisdiction  to 
c^Jer  the  public  Ixxly  taking  the  land  topay  the  costs  of  and  incidental 
to  such  petition,  and  will  do  so.     In  re  Fuiher  [18941,  1  Ch.  450. 

"  Or  an  Act  incorporated  therewith."— As  to  incorporation,  see 

BoCes  to  sections  1  and  5. 

Since  power  has  been  given  to  the  courts  to  award  costs  in  every  case 
csder  statutes,  subject  to  the  express  provisions  in  the  particular  statute 
(Jadicature  Act,  1890,  s.  6,  mpra\  the  cases  as  to  whether  the  Lands 
CUus^  Consolidation  Act  is  incorporated  or  not  are  of  much  less 
importanoe. 

In  the  case  of  statutes  passetl  after  the  Lands  Clauses  Act,  1845, 
eiialjling  public  bodies  to  take  land,  that  Act  will  be  incorporated 
whether  expressly  mentione<l  or  not,  and  questions  of  costs  not  provided 
for  l»y  the  special  Act  will  be  decided  according  to  the  provisions  of  the 
Lands  Clauses  Acts,  and  this  is  so  whether  the  Act  subsequent  to  the 
Lands  Clauses  Act  incorporates  part  of  a  previous  Act.  Ex  parte  Vicar 
c/  SL  Sepulchres,  4  D.  J.  &  S.  232  ;  In  re  Wooden  EstaU,  31  Ch.  D.  607  ; 
Ez  jurte  Eton  College,  20  L.  J.  Ch.  1  ;  In  re  Ellison's  Trusts,  8  D.  M.  &  G. 
62  ;  Lancaskire  and  Yorkshire  Railway  Company  v.  Evans,  15  Beav.  322  ; 
aad  ate  Mayor  of  Hudddersfield  v.  Shaw,  54  J.  P.  524 ;  and  as  to  reading 
the  Lands  ClausiiS  Act  together  with  the  special  Act,  see  SJiarpe  v. 
Metropolitan  District  Railway  Company,  5  App.  Cas.  425. 

There  has  been  some  difference  cif  opiniosi  as  to  whether  or  not  the 
lands  Clauf«8  Act  was  incorporated  in  certain  subsequent  Acts.  If  not, 
HO  coets  under  section  80  could,  of  course,  be  allowed.    In  re  CJierry's 
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Sect.  80.  EHaU^  31  L.  J.  Cb.  351 ;  In  re  MilVi  EsiaU,  34  Ch.  D.  24 ;  In  re  Charily 

—       Schools  of  St.  Dunstan-in-the-JFeat,  12  Eq.  537  ;  and  cf.  In  rt  Spitalfields 

SchooUy  10  Ea.  671 ;  In  re  Wood,  31  Ch.  D.  607,  per  Eshkr,  M.R.,  p.  618. 

The  special  Act  while  incorporating  the  Lands  Clauses  Act  may  con- 
tain express  provisions  as  to  costs,  in  which  case,  of  course,  the  costs 
will  be  governed  by  such  provisions.  See  Re  The  St,  Katherine*8  Dock 
Comwiny,  14  W.  R.  978. 

Where  a  charitable  body  is  authorised  by  a  private  Act  to  buy  certain 
land,  and  there  is  a  provision  that  the  money  shall  be  paid  into  Court  as 
l)rovided  by  the  Lands  Clauses  Act,  this  does  not  thereby  incorporate 
the  above  section,  and  as  the  charitable  body  is  not  a  public  undertaking, 
it  will  not  be  ordered  to  pay  the  costs  of  applications  in  resjiect  of  the 
fund  in  Court.    Re  Sion  College,  55  L.  T.  (n.s.)  589. 

"The  wilful  refUBal." — This  section  is  construed  strictly  i^^nst 
the  company,  and  a  wilful  refusal  must  be  one  made  merely  capriciously 
and  without  any  reason.  If  there  has  been  a  fair  objection,  a  party  is 
not  to  he  treated  as  having  wilfully  refused,  because  the  reason  for  his 
refusal  happens  afterwards  to  turn  out  untenable.  In  re  Windi^or,  <frc.. 
Railway  Act,  12  Beav.  522  ;  and  see  the  same  principle.  Ex  parte 
IhoiUiaw,  16  Sim.  174. 

Thus  a  landowner  will  not  be  deprived  of  his  costs  if  he  refused 
to  accept  the  purchase  money  because  he  Ijelieved  the  award  invalid, 
and  there  was  a  substantial  question  as  to  its  validity  {Ex  parte 
BradehaWy  16  Sim.  174),  or  because  on  counsel's  opinion  there  was  a 
question  as  to  the  ri^ht  of  the  promoters  to  take  nis  land  {Ex  parte 
Dashwood,  26  L.  J.  Ch.  299),  or  because  he  believed  on  substantial 
grounds  that  the  notice  to  treat  had  been  improperly  served.  Ex  parte 
RaiUton,  15  Jur.  1028.  And  even  in  a  case  where  the  petition  omitted 
to  state  the  ground  for  refusal,  the  Court  took  judicial  notice  from  its 
own  recollection,  of  the  petitioner  having  instituted  a  suit  to  contest  the 
validity  of  the  award,  which  suit  was  not  frivolous,  although  unsuc- 
cessful and  allowed  his  costs.  Ex  parte  Lawson,  17  \V.  R.  186.  It  is  not 
a  wilful  refusal  or  neglect  to  convey  that  the  lando^vner  has  not  paid  oflf 
his  incumbrancers  or  procured  them  to  join  in  the  conveyance.  Re  Divers, 
I  Jut.  (n.s.)  995  ;  Re  Nash,  1  Jur.  (n.s.)  1082. 

It,  however,  amounts  to  a  wilful  refusal  of  the  purchase  money  if  the 
promoters  tender  the  amount  ascertained  by  arbitration,  and  the  land- 
owner refuses  it  unless  his  costs  are  also  paid  to  him  at  the  same  time, 
as  there  are  other  methods  provided  for  obtaining  the  costs.  Tlie  land- 
owner was  also  ordered  to  pav  the  costs  incurred  by  the  company  in 
willing  in  the  sheriff  to  give  formal  and  legal  possession.  Re  Turnei^i 
Estate,  5  L.  T.  (n.s.)  524. 

"Wilful  neg^lect    ...    to  make  out  a  good  title."— Where  a 

landowner  fails  to  deliver  a  statement  of  title  within  the  time  prescribed 
by  published  statutory  notices,  he  will  be  regarded  as  ha\ing  wilfully 
neglected  to  make  a  good  title,  and  will  have  to  bear  his  own  costs  of 
getting  the  money  out  of  Court.  In  re  Corporation  of  Dublin  ;  Ex  parte 
Dowling,  7  L.  R.  Ir.  173. 

If  the  landowner  refuses  to  make  out  a  good  title  to  the  satisfaction 
of  the  promoters  by  refusing  to  stamp  certain  deeds  of  title,  the  company 
will,  of  course,  be  ordered  to  pay  the  costs,  if  such  staniping  is  con- 
sidered by  the  Court  to  be  unnecessary.  Ex  parte  Birkbeck  ^eehold  Land 
Society,  24  Ch.  D.  119. 
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"To  ordeT  the  eOBta.^*— This  does  not  authorifie  the  Court  to  order  Seot  80. 
iepmient  oi  coeU  out  of  any  particular  fund,  it  merely  means  that 
ie  Coart  may  make  an  order  \ipon.  the  promoters  to  pay  them.  Thus, 
if  awnev  is  paid  in  under  section  85,  it  may  be  paid  out  to  the  pro- 
asew  upon  tulftUing  the  conditions  of  the  bond,  and  the  Court  cannot 
wWr  payment  o!  ccst*  out  of  it.  There  i8  no  lien  upon  it.  In  r$ 
S«4  aiid  Brecon  ItaUw(iy  Company,  9  Ch.  263  ;  Ex  parU  The  Great 
i»V,Wii  Railvxiij  Company,  5  R.  C.  269.     See  note  to  section  85,  poeL 

l^ftinatUxs  In  respect  of  which  the  Court  may  order  the  costs  to  be 
Jtt&V>y  the  promoters  are  according  to  this  section  as  follows :— 

I  Tbe  purchase  and  taking  of  the  lands. 

IL  The  investment  of  the  moneys  in  Government  or  real  securities. 

III.  The  reinv^tment  in  other  lands. 

IV.  Obtaining  the  proper  orders  for  the  above  purposes. 

V.  Obtaining  orders  for  payment  of  dividends. 

TI.  Obtaining  orders  for  payment  out  of  the  moneys, 
ni.  All  proceedings  relating    to    the    above    except  such  as  are 
toaaoned  by  adverse  litigation. 

It  wiU  1^  noticed  that  this  section  does  not  enable  the  Court  to  order 
pwaoters  to  pay  the  costs  in  connection  with  all  the  applications  of  the 
lumtT  allow^  by  section  69,  such  as  the  redemption  of  the  land  tax, 
t^  dkchiujze  of  incumbrances  and  the  erection  of  substituted  buildings, 
la  certain  of  these  cases  the  Court  has  ordered  the  costs  to  be  paid  by 
t^  promoters.  See  this  discussed  in  note  "Re-investment  in  other 
Unds,"  infra,  p.  200. 

L  '^me  Costs  of  the  Purchase  or  takinr  of  the  IiandB."-'The 
power  given  to  the  Court  to  order  costs  under  this  heading  is  limited  by 
the  other  provisions  as  to  costs  in  the  Act.  Thus  the  costs  of  assessing 
&e  amount  of  com^nsation  to  be  paid  are  regulated,  if  by  justices,  by 
section  24  ;  if  hy  arbitrators,  by  section  34  ;  if  by  a  jury,  by  section  51  ;  and 
in  the  case  of  persons  abroad,  by  section  67.  Sections  82  and  83  contain 
pnnifeions  as  to  the  costs  of  deducing  title  and  of  the  conveyance. 
Ac^ie  of  these  costs  can,  therefore,  l^  included  in  an  order  under 
Section  80.     Ex  parte  Great  Northern  Raihcay  Company,  6  R.  C.  269. 

But  where  lands  were  taken  under  a  special  Act,  which  enabled  the 
aibitrators  to  decide  as  to  the  costs  of  arbitration  and  incorporated  sec- 
tioiis  69 — 80  of  the  Lands  Clauses  Act,  but  not  section  34,  the  Couit 
hM  that  it  had  jurisdiction,  upon  an  application  under  section  80,  to 
c^er  the  promoters  to  pav  costs  of  the  arbitration  on  the  arbitrators 
Laving  omitted  to  do  so.    In  re  Pardo^e  Aaxmnt,  W.  N.  (1882)  33. 

Nor  can  the  costs  of  an  action  to  enforce  the  Act  be  included  in  such 
xa  order ;  such  costs  should  be  applied  for  in  the  action.  Ex  parte 
Greai  Northern  Railway  Company,  5  R.  C.  269 ;  Haynee  v.  Barton,  9 
W.  R.  777. 

Costs  have  heen  given  under  this  heading  in  the  case  of  persons  under 
iiiability  when  an  application  to  the  Court  has  been  necessary,  as  it  is 
the  rule'  of  the  Courts  that  the  CBtates  of  buch  persons  are  not  to  be 
burdened  with  costs  directly  or  indiiectly  by  reason  of  their  land  being 
takexu  Thus  promoters  taking  land  MloDging  to  a  lunatic  will  be 
otdffTed  to  pay  the  costs  occasioned  by  a  reference  to  a  Master  as  to  the 
pfoprieiy  of  the  sale,  and  also  the  costs  of  a  petition  by  the  committee  of 
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Sect.  80.  the  lunatic  for  confirmation  of  the  contract  {In  re  Taylor,  1  M.  &  G. 
—  210),  including  the  costs  of  the  attendance  if  required  before  the 
Master  of  the  heirat-law  (Re  Walker,  7  R.  C.  129),  or  of  the  next  of 
kin.  Re  Briscoe,  2  D.  J.  &  S.  249.  As  to  the  attendance  of  the  heir 
and  next  of  kin  on  enquiries  before  the  Master,  see  rules  38  and  39  of 
the  Rules  in  Lunacy,  1890. 

In  the  case  of  infants,  pee  In  re  Manchester  and  SoiUhport  Raihcay 
Company,  19  Beav.  365,  and  cases,  infra. 

Similarly  if  the  land  to  be  purcha^  is  the  subject  of  an  administra- 
tion  suit,  the  costs  of  any  application  in  the  suit  necessary  in  order  to 
carry  out  the  purchase  must  be  naid  by  the  promoters. 

Thus  they  nave  been  orderea  to  pay  the  costs  of  an  application  to 
obtain  the  direction  of  the  Court  as  to  the  coui-se  to  be  taken  with 
reference  to  the  notice  to  treat  {Haynes  v.  Barton,  30  L.  J.  Ch.  804,  808), 
and  of  an  application  to  obtain  the  subsequent  confirmation  of  the  sale 
(S.  C.  1  Eq.  422).  In  a  suit  where  women  and  children  were  interested, 
the  costs  of  a  reference  and  of  the  petition  in  the  cause  to  ascertain 
what  course  was  most  beneficial  tor  the  parties  under  disability 
was  ordered  to  be  paid  by  thepromoters.  Picard  v.  MitcheU,  12  Beav. 
486,  followed  in  HenniJcer  v.  Chafy,  28  Beav.  126. 

As  to  the  parties  to  be  sensed  in  these  cas&«,  see  note  ^  Service  and 
Appearance,'^/>(wf,  p.  205. 

Land  taken  under  Section  86. — Where  land  has  been  taken  under  sec- 
tion 85,  and  the  money  paid  into  Court,  and,  as  a  result  of  subsequent 
negotiations,  the  landowner  does  not  become  entitled  under  the  other 
sections  of  the  Act  to  the  costs  he  has  incurred,  the  Court  will  allow 
them  under  this  section  on  application  to  get  the  money  out  of  Court. 

Thus  where  a  company  took  land  subject  to  leases,  and  the  purchase 
money  of  the  whole  estate,  including  that  for  the  leases,  was  ascertained 
by  arbitration  but  was  not  paid  into  Court,  inasmuch  as  the  landoTiiier 
arranged  with  the  various  lessees  as  to  the  apportionment,  the  Court 
ordered  the  company  to  pay  his  costs  ofobtaining  such  apportionment  on 
an  application  for  payment  out  of  the  sum  deposited  under  section  85. 
Ex  parte  Flower,  1  Ch.  599. 

Sir^  where  the  land  had  been  taken  and  a  jury  summoned  to  assess  l^e 
amount,  but  the  parties  then  came  to  an  agreement  as  to  the  compensa- 
tion, the  vendor's  coj^ts  occasioned  by  the  abortive  summoning  of  the 
jury  w^ere  ordered  to  be  paid  by  the  promoters  on  a  petition  being 
presented  to  the  Court  by  the  vendor  praying  for  such  an  order.  Ex 
.   parte  Morris,  12  Eq.  418. 

In  a  case  where  a  company  had  entered  under  section  85,  but  were 
afterwards  under  a  new  Act  allowed  to  abandon,  subject  to  the  land- 
owner's rights  to  compensation  for  daniHge  done  by  entry  and  occupa- 
tion, to  be  determined  according  to  the  I^nds  Clauses  Act,  the  company 
were  onlered  to  pay  the  costs  of  ascertaining  the  amount  of  such  com- 
pensation and  of  the  preparation  of  an  agreement  with  the  landowner 
in  respect  thereof,  the  Court  being  of  opinion  that  this  was  a  taking 
within  the  meaning  of  this  section  and  of  section  85.  Charlton  v. 
Rolleston,  28  Ch.  D.  237. 

II.  Of  Investment  in  aovemment  or  Beal  Secnrities.— This 
refers  to  the  interim  investment  provided  for  in  section  70  pending  the 
application  of  the  money  according  to  section  69.  As  money  in  Court 
under  section  70  is  ca^^h  under  the  control  of  the  Court,  and  may  be 
invested  as  such,  the  costs  of  investment  in  securities  other  than  those 
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Bcntioned  in  the  section,  iwdll   "be  allowed.     Ex  parte  St.  John  Baptist  Sect  80. 
(%,  Otfoi^  22   Ch.    1>-    »3 ;     -K«   Brawn,  63  L.  T.  (n.s.)  131  ;  Ks 
Wjinf'i  Trud^  W.  N.  (I^i3>  116. 
Tbwe  was  aome  doubt   as   to   'wlietber  an  investment  on  mortgage 
US  an  interim  or  ^nal  investment,   and  the  order  allowing  the  same 
^  eimmonly  made  on  condition  that  it  was  to  be  treated  as  a  per- 
loaaent  investment,  and  the  comx>any  was  not  to  be  liable  for  the  costs 
(^  a  future  mvestment.      It  may   now  be  taken  that  such  an  in  vest- 
Bat,  is  to  be  treated  a^  an  interim  and  not  as  a  final  investment,  and 
M  lach  condition  will  be  required.     In  re  Blyth's  Trusts,  16  Eq.  468  ; 
J»«Sewirf«  E^aU,  18  Eu-  278  ;  In  re  W.  SmUh's  Estate,  9  Eq.  178 ; 
im^  V.  Haiailton,  6   L..   T.    (N.s.)  628 ;  to  the  contrary  see  In  re 
l«aax,a4Beav.  294  ;  Re  WWcinson,  27  L.  J.  Ch.  384 ;  /a  re  Flernon's 
rnat,10E((\.6i2. 

Wbetc  such  a  condition  bas  been  inserted  the  company  will  not  be 
Wa  !ot  tbe  costs  of  any  future  application  in  respect  of  the  purchase- 
wa&Y.    In  re  Gtdlin^  Rectory,  63  L.  T.  244. 

Alikon«di  a  contract  for  the  purchase  of  land  as  a  permanent  mvest- 
■»nt  may  have  been  entered  into,  the  costs  of  an  interim  investment 
wl  the  purchase  is  completed  must  be  paid  by  the  promoters.  In  re 
iMtrpool,  Ac,  RoLUxoay  Company,  17  Beav.  392. 

UiKLer  this  head  are  included  the  broker's  commission  on  the  purchase 

rf  5tock  which  ULUst  be  paid  by  the  promoters.    Ex  parte  Trinity  House, 

i  Ha.  95  ;  Ex  parte  Braithioatte,  1  S.  &  Q.  App.  XV.     In  such  a  case 

the  whole  of  the  money  ought  to  be  investea  without  deducting  the 

broker's  charge  and  the  Paymaster-Qeneral  should  be  recouped.      Ex 

parte  Braiihicaite,  1  S.  &  G..App.  XV.,  but  see  Ex  parte  Harborough, 

17Jur.  1045.  ,  .       .      ^  „r 

In  these  cases  the  official  broker  must  be  employed.  In  re  West 
Riding  and  Lancashire  Railways  BiU,  W.  N.  (1876)  80. 

InUrim  Re-invest  meJit. — If  an  application  be  made  for  a  re- investment 
of  tbe  fund  other  than  permanently,  the  costs  of  such  interim  re- invest- 
ment will  be  payable  by  the  promoters,  if  the  change  of  investment  is 
not  capricious. 

Tbn'4  where  the  committee  of  a  lunatic  refused  to  accept  the  conver- 
Bon  of  the  lunatic's  consols  which  represented  a  fund  in  Court  under 
this  Act,  as  not  being  beneficial  to  the  lunatic's  estate,  and  the  Crown 
paid  the  money  into  Court,  the  Court  ordered  the  promoters  to  pay  the 
eoste  of  the  le-investment  in  preference  shares  of  a  railway  company, 
except  so  far  as  the  costs  of  investment  might  have  been  increased  by 
reaaoa  of  the  redemption  monoy  exceeding  the  amount  of  the  original 
pnicha-ie-money.  Re  Brown,  63  L.  T.  (n.s.)  131,  following  as  to  costs 
the  fonn  of  order  in  Attorney-General  v.  Mayor  of  Rochester,  16  L.  T.  (n.s.) 
4f«. 

Where  the  fund  has  been  invested  in  con.^ols,  the  Court  has  ordered 
tiie  promoters  to  pay  the  costs  of  an  investment  on  mortgage  security, 
without  prejudice  to  the  applicant's  claim  for  costs  of  a  siibsequent  per- 
manent mvestment  in  lana.  In  re  BlyiKs  Trusts,  16  Eq.  468,  a  decision 
^  Lord  Sblborne,  and  Bee  In  re  SeioarVs  Estate,  18  Eq.  278.  In  an 
Irish  case  the  costs  were  refused  of  the  final  application,  which  was  to 
^»e  the  money  to  pay  off  incumbrances,  not  on  the  ground  of  want  of 
jarisdiction  in  respect  of  incumbrances,  but  because  previous  orders  for 
intenm  investment  and  payment  of  dividends  had  been  made.  In  re 
DubUnj  4*Cy  RMway  Company  ;  Exports  Richards,  25  L.  R.  Ir.  175. 
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Sect  80.     III.  Re-investment  in  other  Lands. 

—  Persons  absolutely  entitled. --Where  the  fund  is  in  Court,  and  belonf;a 

to  several  persons  who  have  become  absolutely  entitled  among  them  to 
the  whole  of  it,  the  Court  will,  nevertheless,  order  the  promoters  to  pay 
the  costs  of  a  re-investment  of  the  fund  in  land  on  the  petition  of  all 
parties.  Re  Jmui^  Trust  Estate,  39  L.  J.  Ch.  190 ;  Be  Parker's  Estate^ 
13  Eq.  496  ;  Re  Dodd's  Estate,  19  W.  R.  74(). 

Where  laud  was  taken  which  was  subject  to  certain  use^s  and  the 
money  paid  into  Court,  but  by  a  will  made  before  the  land  was  taken, 
but  which  did  not  operate  until  after,  the  uses  were  changed,  it  was 
held  that  the  promoters  must  pay  the  costs  of  investment  of  tne  land  to 
the  new  uses,  although  had  there  been  no  will  the  estate  would  have 
vested  absolutely  in  the  heir.  In  re  de  Beauvait^s  Trusts,  29  L.  J.  Ch. 
667.  In  that  case  Turner,  L.J.,  expressed  the  opinion  that  an  owner 
in  fee  could  claim  to  have  a  re-investment  (p.  670). 

Before  the  Court  will  allow  the  money  to  oe  invested  in  land  it  must 
be  satistied  (1)  that  it  is  a  fit  and  proper  purchase,  and  (2)  that  a  ^;ood 
title  can  be  made  to  it.  A  provisional  contract  is  usually  entered  into, 
and  evidence  of  the  fitness  of  the  purchase  is  produced  at  the  time  of 
application.  If  the  evidence  is  satisfactory  an  order  for  an  enquiry 
into  the  title  will  be  made,  and  that,  if  satisfactory,  a  conveyance  to  be 
settled  by  the  judge  may  be  executed,  and  the  money  paid.  If  the 
evidence  as  to  the  fitness  is  not  sufficient  the  Court  may  order  an 
enquiry  as  to  the  fitness,  and  if  shown  to  be  fit  a  further  enquiry  as 
to  title.  See  Daniel's  "  Chancery  Practice,"  p.  1039 ;  Seton  on 
"Decrees,"  2019,  et  seq. 

As  to  the  duties  of  a  solicitor  on  the  purchase  of  land  under  the 
direction  of  the  Court,  see  a  report  of  the  Taxing  ^faster  in  In  r$ 
Merchant  Taylors^  C<mipany,  30  Ch.  D.  78,  and  see  Daniel's  "  Chancery 
Practice,"  1040 — 1042,  on  the  procedure  at  the  enquiry.  Anon^  18 
Jur.  742. 

If  trustees  of  a  settlement  purchase  lands,  pay  the  money  and  have 
the  conveyances  executed,  before  applying  to  have  the  purchase 
approved  as  a  fit  and  proper  one,  they  will  not  be  allowed  the  costs  of 
the  purchase,  although  it  may  be  sanctioned.  Ex  parte  Bouverie,  5  R.  C. 
431  ;  Ex  parte  Horjleld  Trust,  29  W.  R.  462. 

If  the  money  is  transferred  or  paid  to  the  petitioner  for  the  purpose 
of  investment  in  land,  the  costs  of  investment  are  not  payable  by  the 
promoters.    Ex  parte  Horfield  Trust,  29  W.  R.  462. 

If  the  fund  is  very  small  the  investigation  of  the  title  in  whole  or  in 
part  maybe  dispensed  with  (In  re  BloraefieWs  Estate,  W.  N.  (1876)  242  ; 
25  W.  S.  57),  and  also  the  reference  to  the  conveyancing  counscd.  In 
re  Lapworth  Cliai-Uy,  W.  N.  (1879)  37. 

The  promoters  are  required  to  pay  all  the  costs  of  the  application, 
the  enquiry,  and  the  conveyance,  if  the  purchase  is  carried  out,  but 
generally  they  will  only  be  required  to  pay  such  costs  as  are  ordinarily 
payable  on  an  open  contract  by  the  purchaser.  They  will  not,  there- 
fore, be  required  to  pay  the  vendor's  costs  even  thoiigh  the  purchaser 
agree  to  pay  them.  In  re  Temple  Church  Lands,  47  C  J.  Ch.  160  ;  JS!r 
parte  Christ's  Hospital,  20  Eq.  605. 

If  the  purchaser  employ  his  own  counsel  as  well  as  the  conveyancing 
counsel  ot  the  Court,  he  will  be  allowed  costs  of  consultations  between 
the  two  counsel  on  difficult  points,  but  not  those  of  his  private  counsel 
for  advising  on  the  whole  title.    Re  Jones's  Settled  Estates,  6  W.  R.  762. 

So  also  if  by  reason  of  changes  in  the  surroundings,  funds  in  Conrt  in 
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^MpeetoE  cbarlty  landa  Tenmre  to  be  adminicrtered  according  to  a  new  Sect.  SO. 
vJume,  tlie  pTomotcTs  ^wili  not  be  ordered  to  pa^  the  cofitB  of  a  new       ~~* 
Kksne  OT  of  the  coeta  incuTTed  by  the  petition  being  entitled  in  Sir  S. 
Itonixf  s  A.ct.     In  re  St.  PatMj^M  SehooU,  Fintbury,  52  L.  J.  Ch.  454. 
Wbm  \>y  reason  of  the  o^wners  of  the  land  taken  being  trustees  of  a 
M7,  the  conveyance  of  the  land  purchased  requires  to  be  registered 
ittkr  the  Mortmain  Acts^  the  promoters  will  be  required  to  pay  the 
OQ«fto{ &e  enrolment.     Be  Gavemors  of  Chrut^s  Hasmtal^  12  W.  R.  669. 
li  the  lan<la  belong  to  a  vicarage,  and  the  attenaance  of  the  bishop 
avdl  as  the  vicar  is  required  at  the  enquixy  he  will  be  entitled  to  his 
ooas  of  attendance  from  the  promoters.    Ex  parU  Vicar  0/  Oreech  St. 
ifidi«i,21L.J.  Clu677. 
If  copThold  landa  are  purchased  the  promoters  will  onl^  be  required 
t»piT  tie  fees  of  admission,  hut  not  the  fines  on  admission  which  are 
lijabk  oat  of  the  fund  in  Ckiurt  as  part  of  the  purchase  money.    Ex 
JvU  VieoT  of  Satcston,  6  W.  R.  492  ;  iitf  Cann's  Estate,  15  Jur.  3. 
fafranchising  copyhold  land  is  equivalent  to  purchasing  freehold, 
asd  sn  inquiry  will  oe  ordered  as  to  whether  a  valid  enf ranchisment 
CBS  be  made,  the  coets  being  payable  by  the  company.    In  r$  CkahutU 
Osk  I  Jur.  (S.8,)  995  ;  Diaon  v.  Jackgon,  25  L.  J.  Ch.  588. 

If  the  laud  to  be  purchased  is  the  subject  of  a  suit,  and  a  petition  in 

tbe  suit  is  necessary  to  enable  a  conveyance  to  be  made,  the  promoter* 

viH  be  ordered  to  pay  the  costs  of  that  petition  {Carpmael  v.  FrofUt,  17 

/iff.  875),  and  the  same  holds  good  if  after  the  agreement  to  purchase 

tb  Tendor  dies  intestate,  lea\dng  an  infant  heir,  and  a  second  petition 

s  thus  rendered  necessary,  but  in  such  a  case  they  will  not  have  to  pay 

the  coets  of  an  action  by  the  purchasers  to  enforce  the  contract  against 

tbe  infant   heir,  these  being  costs  occasioned  by  adverse  litigation. 

Armiiage  v.  Askham,  1  Jur.  (n.b.^  227.    Similiarly,  if  the  fund  in  Court 

'&  m  the  hands  of  trustees,  ana  there  is  a  suit  m  respect  thereof,  the 

tnstees  most  serve  the  parties  thereto,  and  such  additional  expenses 

aie  payable  by  the  promoters.    Re  Bramdon'g  Estate,  2  Dr.  &  S.  162. 

W%en  purdiaee  not  completed, — If  the  Court  does  not  approve  the 
piircbaae  tbe  promoters  will  not  be  ordered  to  pay  the  costs,  and  their 
oo^s  in  such  a  case  have  been  ordered  to  be  paid  out  of  the  fund  in 
eoart.  In  re  Hardy's  Estate,  18  Jur.  370,  and  see  Ex  parte  Rector  of 
Salywdl^  2  Dr.  &  S.  463  ;  ExparU  Stevens,  13  Jur.  243. 

If  the  Court  approve  the  purchase  but  it  is  not  completed  owing  to 
the  vezkdor  being  unable  to  make  a  good  title,  the  promoters  will  be 
ordered  to  pay  the  costs  (Ex  parte  Rector  of  HolywelL  2  Dr.  &  S.  463  ; 
J»  «  WoolU^e  Estate,  17  Jur.  850  ;  Rt  Carney,  20  W.  R.  407),  and  also 
if  the  proposed  purchaser  abandon  the  attempt  on  reasonable  grotmds 
each  as  the  great  expense  entailed  in  making  a  good  title  (In  re  Vaudrey's 
TruOe,  3  Giff.  224),  but  they  will  not  be  so  prdered  if  it  is  abandoned 
oa  iiisufficient  grounds.    Ex  parte  Copley,  4  Jur.  (v.s.)  297. 

Fmnd  re^ncetted  in  portions,  —The  fund  in  Court  need  not  be  invested 
ia  ene  pmchase  of  lamd.  It  may  be  invested  in  several  purchases  and 
«t  different  times,  and  in  email  sums,  provided  Buch  investments  are  not 
opricious,  but  are  bondfde,  and  for  the  benefit  of  the  estate,  in  which 
eve  the  promoters  will  be  ordered  to  pay  the  costs  of  each  application 
and  poxchaae ;  otherwise,  according  to  the  proviso  in  the  section,  the 
Ma  of  only  one  application  shall  be  allowed.    Re  Brandon*$  Ekate, 
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Sect  £0.  2  Dr.  &  S.  162  ;  In  re  Woolltifs  Estate,  17  Jur.  850 ;  Re  Trustees  of  St. 
Bartholomews  Hospital^  4  Dr.  425.  Wood,  V.C,  in  Ex  parte  the  Fuh- 
mongeri^  Company,  1  N.  R.  85,  said  that  the  authorities  established  the 
rule  that  a  case  of  vexatious  and  iinnecessary  expense  must  be  made  out 
against  the  petitioners  to  disentitle  them  to  their  costs.  Cf.  Jones  v. 
Ltwis,  2  Mac.  &  O.  162  ;  Ex  parte  Eton  College^  3  R.  C.  271 ;  Ex  parU 
Waste  Land  of  Boonnoor,  3  R.  (j.  613  ;  Re  St,  Katkerin^s  Dock  Company,  3 
R.  C.  614  ;  Ex  parte  Bo^iverie,  4  R.  C.  229  ;  Re  Merchant  Taylors  Com- 
.  pany,  10  Beav.  485  ;  Ex  parte  Hospital  of  SL  Katherine,  17  Ch.  D.  378, 
all  under  si)ecial  Acts.  In  the  last  case  six  different  purchases  were 
allowed,  the  fund  being  considerable. 

SoliciUn^s  Remuneration. — When  money  in  Court  is  to  be  laid  out  in 
the  purchase  of  land,  the  solicitor  of  the  ijartv  whose  land  was  taken 
is  entitled  to  charge  the  scale  fee  under  tne  Solicitors'  Remuneration 
Act,  1881,  "  for  investigating  title  and  preparing  and  completing  con- 
veyance." The  exception  in  the  11th  rule  to  Sched.  I.,  Part  1  of  the 
General  Order  under  that  Act  that  the  scale  does  not  apply  *'  in  cases  of 
sales  under  the  Lands  Clauses  Consolidation  Act,  or  any  other  private 
or  public  Act  under  which  the  vendor's  charges  are  paid  by  the 
purchaser,"  does  not  include  a  purchase  under  the  Act,  and  it  was  held 
that  the  solicitor  was  entitled  to  nave  the  scale  fee,  although  the  purchase 
was  made  under  the  direction  of  the  Court,  as  he  would  have  to  do  all  the 
things  required  in  a  purchase  not  in  Court,  although  he  did  not  incur 
the  same  responsibility.  In  re  Merchant  Taylors  Company,  30  Ch.  D. 
28  ;  and  see  in  re  Stewart,  41  Ch.  D.  494. 

Fund  invested  with  other  mxmey. — If  the  petitioner  invest  other  money 
with  the  fund  in  Court  the  company  pay  ail  the  costs  except  such  as  are 
incurred  bv  reason  of  the  purchase  money  exceeding  the  amount  of  the 
fund  ;  such  extra  costs  are  payable  by  the  petitioner.  Ex  parte  Hodge, 
10  Sim.  159  ;  Ex  parte  King's  College,  Cambridge,  5  De  O.  &  S.  621 ;  Re 
Branmer's  Estate,  14  Jur.  236  ;  In  re  Loveband^s  Settled  Estate,  30 
L.  J.  Ch.  94 ;  Attorney-General  v.  Mayor  of  Rochester,  15  W.  R.  766  ; 
see  forms  in  "Seton,"  p.  2037. 

In  one  case  where  the  fund  in  Court  was  proposed  to  be  invested  with 
another  fund  in  Court  arising  from  the  granting  of  leases,  and  two  pur- 
chases of  land  had  been  previously  entered  into,  the  costs  ordered  to  be 
paid  by  the  promoters  wei-e—  (1.)  half  the  costs  of  the  petition,  except 
that  those  costs  were  not  to  exceed  the  costs  of  a  summons  adjourned  to 
the  judge  in  chambers,  the  amount  paid  in  by  them  being  under  1,000^  ; 

S2.)a  rateable  proportion  of  the  stamp  on  one  conveyance,  and  (3.)  one- 
ourth  of  the  other  costs  of  reinvestment  under  both  contracts,  the  fund 
representing  the  land  taken  being  about  one-ninth  of  the  whole  sum 
to  be  invested.    Ex  parte  Curate  of  BiUton,  37  W.  R,  460. 

Where,  in  a  suit  in  one  branch  of  the  Court,  it  was  sought  to  lay  out 
a  considerable  sum  in  the  purchase  of  land,  and  an  application  was 
made  in  another  branch  that  the  money  in  Court  for  tne  purchase  of 
land  by  a  railway  company  should  be  applied  to  make  up  the  sum 
required,  the  company  were  only  orderea  to  pay  the  costs  of  the 
application  and  not  of  the  conveyance.  Re  Bagot's  Settled  Estates,  14 
W.  R.  471. 

Where  two  or  more  funds  in  Court  paid  in  by  different  bodies  under 
the  Lands  Clauses  Act  are  invested  together,  see  note,  infra,  "  Appor- 
tionment of  costs  among  several  bodies,"  post,  p.  214. 
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VfA'fnf  Bsdeeminfj  Land  Tax. — ^The  practice  of  the  Court  has  Ijeeii  to  Sect.  80. 
•a'ier  the  promoters  to  \t&y  tbefe  coeta,  the  Court  construing  the  redemp-       *"" 
^  to  be  a  reinvestment  in  other  lands.    Jessel,  M.R.,  seems  to  have 
ateituned  »ome  doubt  as  to  this,  but  decided  acainst  the  company,  as 

S bound  bv  a  Beries  of  authorities.  In  re  BetnUhem  HospUatf  19  En. 
,  t)llowing£z  |wrte  Northwichj  1  Y.  &  C.  Ex.  166  ;  ExvarU  Traffardy 
li.kQ, Ex.  522,  on  similar  provisions  in  special  Acts  ;  Ke  London  and 
fin^toa  Railway  Company^  18  Beav.  608,  611 ;  and  Ex  yarU  Beddoe$^ 
I  SisL  &  Giff.  466,  on  the  L<ands  Clauses  Acts. 
If  tbeie  is  any  doubt  about  this  point,  the  Court  will  now,  under 
seetioii  5  of  the  Judicature  Act,  1894,  probably  consider  they  have 
pnsdiction  to  give  costs.  See  supra^  note,  "  In  all  cases  of  moneys 
^oat^"  p.  194. 

Gaiti  o/  Dwharging  IncumbraneetL—These  costs  were  not  allowed  by 
tbe  courtB  under  this  section,  there  being  a  current  of  authorities  against 
t^,  but  the  costs  of  the  petition  to  obtain  the  sanction  of  the  Court  and 
<rf  tie  consequent  order  were  allowed.  In  re  Marl^i  Trusts^  W.  N.  (1873) 
6;  cf.  DvUin^  <fcc..  Railway  Company;  Ex  parte  Richards^  25  L.  R,  Jr. 
I7'X  The  principal  authorities  are  :  under  the  Lands  Clauses  Act,  Ex 
fall  Corporatum  of  Sh^ffield^  21  Beav.  162 ;  Ex  parU  Shfffieid  Town 
Tt}u^ms^  8  W.  B.  6<)2  ;  and  under  similar  provisions  in  other  Acts,  Ex 
raU  Hardmcke^  17  L.  J.  Ch.  422 ;  In  re  Yeatee,  12  Jur.  279 ;  In  re 
SloRUy  of  AlderUy's  Edate,  14  Eq.  227. 

These  costs  may,  possibly,  be  allowed  now  under  section  6  of  the 
Judicature  Act,  1894,  as  judges  have  expressed  their  regret  at  being 
unable  to  allow  them,  and  this  Act  probably  gives  them  jurisdiction. 
See  note,  «ttpm,  p.  194. 

Purthasing  lease  by  rtfwmon^r.— The  purchase  of  an  outstanding  lease 
\Fr  the  reversioner,  under  the  Episcopal  and  Capitular  Estates  Act 
(14&  15  Yict.  c.  104X  was  regarded  as  an  investment  in  land  and  not  the 
discharge  of  an  incumbrance,  and  the  promoters  were  ordered  to  pay 
the  costs  of  the  purchase.  Ex  parte  Bump  of  London^  1  D.  F.  &  J.  14  ; 
Ex  parU  Dean  of  Manchester,  28  L.  T.  (n.b.)  184.  The  principle  would 
appear  to  be  the  same  as  regards  other  leases,  but  cf.  Ex  parte  Corpora- 
iUm  of  S/uffiM,  21  Beav.  16^  and  Ex  parte  Corporation  of  London^ 
5  Eq.  418.  The  promoters  will  be  ordered  to  pay  the  costs  of  the 
potion.     S.  C. 

Code  of  Investment  in  Buildings. — The  Court  will  sanction  the  lading 
oat  of  the  money  in  permanent  buildings  on  the  ground  that  this  is  an 
iarestment  in  land.     See  section  69,  note,  p.  152. 

The  fees  x>ay&hle  to  the  architect  and  survevor  for  planning  and 
euperintending  the  buildings  are  not  payable  bv  the  promoters,  as 
thrr  are  expenses  of  buHdmg.  Re  The  Butcher/  Company ,  53  L.  T. 
(xi.)  491. 

The  money  in  such  cases  is  usually  paid  out  to  be  applied  in 
hailding,  or  it  is  paid  out  on  a  surveyor's  certificate  that  the  buildings 
are  complete.  In  such  cases  the  costs  of  the  petition  are  ordered  to  be 
paid  by  the  promoters,  as  it  is  either  a  payment  out  of  court,  or  a  re- 
mvestment  m  land  under  section  10.  Re  Incumbent  of  Whitfield,  1 
J-  &  H.  610,  which  has  been  followed  in  Re  Lathropp^s  Charity,  I  Eq. 
<67  ;  Ex  parte  Rector  of  Claypole,  16  Eq.  574  ;  Ex  parte  Rector  of  Shiptonj 
19  W.  R.  549  ;  fe  parU  Rector  of  GamUm,  1  Ch.  D.  477.  Two  earlier 
eases  to  the  contrary :  Ex  parte  MUward,  27  Beav.  571,  and  Re  Bucki 
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Sect  80.  Railway  Company,  14  Jur.  1065,  may  be  r^^rded  as  ovemiled ;  see 

Re  Lathropfis  Charityy  tunra. 

These  co^U  \nVL  include  the  coete  of  an  affidavit  as  to  the  advantage 

to  be  gained  by  the  buildings,  but  will  not  include  those  of  the  sur^ 

veyor*»  certificate  that  the  works  have  been  completed  (Ex  parte  Rector 

'  t^hiptoiiy  19  W.  R.  649),  but  will  include  the  costs  of  a  certificate  of 

e  amount  due.    Re  Arden,  70  L.  T.  506. 

In  that  last  case  the  architect's  fees  and  the  chargws  incurred  in 
relation  to  the  contract  were  ordered  to  be  paid  out  of  the  fund  ;  the 
promoters  appealed,  as  they  feared  that  under  the  usual  order  these  fees 
would  be  payable  by  them,  a  fear  which  Lindley,  L.J.,  considered  not 
to  be  well  founded  (p.  608). 

Of  erecting  Buildings  in  Substitution. — Tlie  erection  of  buildings  in 
substitution  for  those  injured  by  the  execution  of  the  works  is  an 
application  of  the  money  specially  provided  for  by  section  69,  and  as 
section  80  provides  that  the  promoters  shall  pay  the  costs  which  have 
been  incurred  in  consequence  of  the  taking  of  the  lands,  the  costs  of  the 

Eetition  for  sanctioning  the  erecting  or  removing  of  buildings  injured 
y  the  proximity  of  the  works  are  jjayable  by  the  promoters,  but  not 
the  casts  of  the  removing,  replacing,  or  rebuilding.  Ex  parte  Dean  of 
Canterbury,  10  W.  R.  505  ;  Ex  parte  Thorner's  Churity,  12  L.  T.  (cs.) 
266  ;  Ex  parte  St.  John\  Fulhann,  28  L.  T.  (o.s.)  173. 

Where  a  hospital  had  been  taken  and  the  application  was  to  pay 
money  to  the  trustees  to  be  laid  out  in  providing  temporary  accommcxia- 
tion  lor  the  patients,  the  company  were  ordered  to  pay  tlie  costs  of  the 
petition.    In  re  St.  Thoma^a  Hoepitaly  9  W.  R.  1018. 

IV.  Obtaining  the  Proper  Orders.— The  costs  of  obtaining  the 

orders  for  redeeming  land  tax,  discharging  incumbrances,  and  invest- 
ment in  buildinfls,  are  all  payable  by  the  promoters.  See  note 
immediately  preceding. 

It  is  a  general  nde  of  the  Court  that  the  promoters  will  only  he 
called  upon  to  pay  the  costs  necessarily  incurrea  ;  if,  therefore,  persona 
are  8er\'ed  or,  being  served,  appear  unnecessarily,  their  costs  will  not 
be  payable  by  the  promoters.  See  cases,  tn/ra,  note,  "Service  and 
Appearance." 

Similarly,  if  the  proper  procedure  is  by  summons,  the  extra  costs  of 
a  petition  will  not  be  allowed.  In  re  JoHffe's  Estate,  9  Eq.  668 ;  i2« 
Bethlehem  Hospital,  30  Ch.  D.  541 ;  Bates  v.  Moore,  38  Ch.  D.  381 ;  Attorney- 
General  v.  St.  JohWs  Hospital  (1893),  3  Ch.  151,  p.  168  ;  and  see  cases  in 
notes  to  section  70.  But  they  will  be  allowed  if  by  reason  of  the 
matter  being  complicated  a  petition  is  neceasary.  In  re  Jackson,  W.  N. 
(1894)  50 ;  Re  St.  AWan's,  Wood  Street,  66  L.  T.  (N.8.)  61.  Or  if  a 
supplementary  petition  is  necessary.    In  re  Sanders,  70  L.  T.  766. 

It  only  one  aptJication  is  necessary,  the  costs  of  more  than  one  will 
be  disallowed.  Tluis,  if  moneys  belon<:ing  to  the  same  trust  are  paid 
into  Court  by  different  companies,  and  are  dealt  with  by  orders  in 
different  branches  of  the  Court,  ana  it  is  sought  to  obtain  investment  or 

Sijrment  out,  only  one  application  should  be  made.  Ex  parte  Lord 
rake,  11  W.  R.  505  ;  In  re  Pattison's  Estates,  4  Ch.  D.  207 ;  In  re 
Gixre-Langton's  Estates,  10  Ch.  328 ;  In  re  Midland  Great  Wesiem  Bail- 
%oay  Company,  9  L.  R.  Ir.  16  ;  and  see  section  70,  note,  p.  171. 

Where  there  are  several  persons  entitled  to  a  fund  in  Court,  each 
perton  is  entitled  to  make  a  separate  application  in  respect  of  his  share, 
and  he  ie  not  bound  to  employ  tiie  same  solicitor  aa  the  other  appli- 
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tants ;  but  if  ^e  parties  do  employ  the  same  solicitor  he  ought  not  to  SeoL  80. 

iaeor  additional  costs  by  making  two  or  more  applications  where  one 

V(mld  be  sufficient,  and  if  he  does  so,  he  will  not  t>e  allowed  more  than 

«e  set  of  coste.    In  re  NicholW  Trust  Estates,  35  L.  J.  Ch.  616 ;  In  re 

W«  ^>w^  33  L.  J.  Ch.  620  ;  Ex  parU  Bareness  Braye,  11  W.  R.  333  ; 

h  Ti  Spoonet^s  Estate,  1  K.  &  J.  220. 

Form  of  Order  as  to  costs. — Forms  of  orders  for  payment  and  taxation 
ef  eoBts  under  this  section  will  be  found  in  Seton  on  "Decrees,'*  5th 
,  edit,  p.  2036.  The  orders  must  follow  the  words  of  the  section.  Thus 
I  v^re  a  lease  is  taken,  and  under  the  order  it  is  necessary  to  sell  part 
^the  corpus  every  six  months,  no  special  form  of  order  is  requirt^  to 
Boihle  the  Master  to  tax  the  costs  of  these  half-yearly  sales.  In  re 
iimxnd'i,  35  L  J.  Ch.  638. 

It  is  not  usual  to  insert  the  exception  as  to  costs  of  adverse  liti^tion 
'3k&  9(Hne  such  litigation  is  supposed  to  have  taken  place,  see  Seton, 
^^(ie7,  but  of.  Be  Cant,  1  D.  F.  &  J.  159  ;  Be  CourU  of  Justice  Cam- 
ftMn^wri,  W.  N.  (1868)  124. 

In  aimple  cases  where  the  costs  of  the  adverse  litigation  can  be 
iJistiDguialied,  the  order  may  specify  the  particular  costs  which  the 
F«aoters  are  not  required  to  pay.    In  re  Ixmgtporth^s  Estate,  1  K.  &  J.  1. 

As  to  what  may  be  included  under  the  usual  order,  see  Be  Arder, 
n)LT.606. 

Service  and  Appearance.— It  is  provided  by  Order  65,  r.  27  (19) 
^  (23),  of  the  Rules  of  the  Supreme  Court,  as  follows  : — 

(19.)  Where  any  petition  in  a  cause  or  matter  assigned  to  the 
Chancery  Division  is  served,  and  notice  is  given  to  the  party 
served  that  in  case  of  his  appearance  in  Court  his  costs  will  be 
objected  to,  and  accompanied  by  a  tender  of  costs  for  perusing 
the  same,  the  amount  to  be  tendered  shall  be  IL  10«.  The 
P^  making  such  payment  shall  be  aUowed  the  same  in  his 
^te, provided  such  service  was  proper,  but  not  otherwise; 
W  this  order  is  without  prejudice  to  the  rights  of  either  party 
^3  costs,  or  to  object  to  costs  where  no  such  tender  is  made,  or 
^herethe  (Jourt  or  judge  shall  consider  the  party  entitled, 
notwithstanding  such  notice  or  tender,  to  appear  in  Court.  In 
*ny  other  case  in  which  a  solicitor  of  a  party  served  necessarily 
or  properly  peruses  any  such  petition,  without  appearing 
^reon,  he  is  to  be  allowed  a  fee  not  exceeding  the  amount 
foresaid. 

(23.)  Where  any  party  appears  upon  any  application  or 
Foceeding  in  Court  or  at  chambers,  in  which  he  is  not  interested, 
^f  npon  which,  according  to  the  practice  of  the  Court,  he  ought 
^  to  attend,  he  is  not  to  be  allowed  any  costs  of  such 
appearance  unless  the  court  or  judge  shall  expressly  direct  such 
costs  to  be  allowed. 

Kotwithstanding  the  second  of  these  rules,  it  seems  to  be  the  practice 
%t  where  a  petitioner  does  not,  on  serving  the  petition  upon  a  respondent 
^lu)  has  no  interest  in  the  matter,  tender  him  a  stun  suincient  to  consult 
'solicitor  as  to  the  petition,  the  petitioner  must  pay  the  costs  of  the 
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Sect.  80.  respondent's  appearing.     fFood  v.  Boucher,  6  Ch.  77  ;  Clark  v.  Simpson^ 

—       6  Eq.  336 ;  and  see  Urawshay  v.  Thornton,  2   My.  &  Cr.  124  ;  In  re 

Bumetes  Estate,  10  Jur.  (n.s.)  289  ;  Somes  v.  MaHvn,  W.  N.  (1882X  113. 

If  a  sum  is  tendered  as  prescribed  in  rule  19,  the  Court  will  consider 
whether  the  person  served  should  have  appjeared  or  not,  and  if  he  ought 
not  to  have  appeared,  he  will  not  receive  his  costs  of  appearance.  If  nis 
appearance  is  justified,  he  will  have  his  costs.  In  re  Vuggan^s  Trusts,  8 
EV697. 

The  promoters  of  the  undertaking  will  only  be  required  to  pay  such 
costs  oi  service  and  of  appearance  as  are  properly  incurred,  so  that 
petitioners  shoidd  protect  tnemselves  by  tenaering  30«.  under  the  above 
rule.  If  the  party  wi*ongfully  appear,  he  will  not  receive  his  costs  of 
appearance,  while,  if  he  was  properly  served,  the  promoters  will  be 
oraered  to  pay  the  costs  of  service  and  the  amount  tendered.  If,  on  the 
other  hand,  his  appearance  was  justified,  the  promoters  will  be  ordered 
to  pay  all  his  costs.  In  re  GoreLangton's  EsttUes,  10  Ch.  328,  333 ;  /»  re 
Duagan's  TrusU,  8  Eq.  697. 

As  an  affidavit  of  service  may  be  necessary,  the  costs  thereof  will  be 
allowed  against  the  promoter;}.  In  re  Halstmd  United  Charities,  20  Eq. 
48  ;  Kx  parU  Jones,  14  Ch.  D.  624. 

If,  by  oversight  or  for  any  other  reason,  a  fund  in  Court  has  not  been 
dealt  with  for  over  fifteen  years,  and  amounts  to  500/^  no  application  can 
be  made  in  respect  thereoi,  without  serving  the  official  solicitor  with  the 
|)etition  or  summons.  Chancerv  Funds  Ajmended  Ordet«,  1874,  r.  14, 
and  Supreme  Court  Fund  Rules,  1886,  r.  101.  In  such  a  case,  as  the 
fault  lies  with  the  person  entitled,  the  promoters  are  not  required  to  pay 
the  costs  occasioned  by  such  service.  In  re  /.  Clarke's  Estate,  21  Ch.  D.  776. 

It  is  proposed  to  set  out  the  decisions  as  to  service  and  appearance  on 
applications  for  the  various  orders  under  this  section. 

Generally  it  will  be  seen  that  all  persons  who  have  an  interest  in  the 
fimd  which  may  be  affected  ou^ht  to  be  served,  but  that  they  ought  not 
to  appear  merely  to  consent  or  if  their  rights  are  not  in  fact  affected,  and 
where  several  are  served,  those  vnth  similar  interests  should  as  far  an 
possible  appear  by  the  same  counsel,  in  ca.ses  where  there  appearance  is 
necessary. 

(1.)  Service  on  applications  as  to  purchase  of  lands, — Where  applications 
ai-e  necessary  because  a  suit  is  pending  (see  note  I.,  supra),  the  parties  to 
the  suit  must  be  served,  and  the  costs  of  their  appearance,  as  well  as  of 
the  service,  are  payable  by  the  company.  Haynes  v.  Barton,  1  Ecj.  422, 
and  1  Dr.  &  Sm.  483 ;  Picard  v.  Mitchell,  12  Beav.  486  ;  cf.  cases  under 
note  **  SerA'ice  where  money  is  to  be  laid  out  in  the  purchase  of  land.'* 

On  a  sale  of  a  lunatic's  estate  the  costs  of  the  attendance  of  the  heir, 
and  next  of  kin  at  the  enquiry  before  the  Master,  if  required,  vdll  be 
allowed.    Re  Walker,  7  R.  C.  129  ;   Re  Briscoe,  2  D.  J.  &  S.  249. 

(2.)  Service  on  applications  for  interim  investment — Neitlier  the  trustee 
or  remainderman  should  be  ser\'ed  in  such  cases  if  the  investment  is  an 
ordinary  one.  If  the  becurity  is  an  unusual  one,  the  remainderman 
should  be  served,  but  in  such  a  case  the  company  will  not  liave  to  pay 
the  costs  of  the  service,  or  of  his  appearance.  In  re  Doy)ling*s  Trusts, 
45  L.  J.  Ch.  668  ;  and  see  In  re  Leighfs  Estate,  6  CTi.  887. 

Where  land  was  taken  which  was  held  by  a  lessee  for  a  lease  of  99  years, 
if  he  diould  so  long  live,  on  an  application  for  interim  investment, 
costs  were  allowed  to  the  trustees  and  lessee,  the  trustees  being  in  fact 
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the  tenants  of  the  immediate  freeholils,  bat  no  co.>tB  were  allowed  to  the  Ssct.  80. 
itnaindennen.    Be  Finch'*  EUaU,UW.IL  412.  "" 

U  the  tenant  for  life  is  in  poseeaaionY  mortgagees  and  other  incum- 
Wncers  should  not  be  served,  if  the  application  is  merely  for  inimm 
iaT&<tnient  and  payment  of  dividends,  and  the  company  will  not  be 
«*Jered  to  pay  the  costs  of  such  service.  Be  Morris*  Estates^  20  Bj.  470  ; 
Si  WeUter's  Estates,  2  SnL  &  G.  App.  VI. ;  Inre  Lancashire  and  Yorkshire 
Mwaif  Company, Ex parU  Smithy  6  K.  C.  150  ;  Re  Tlwrna^  Trustn,  12  W.  R. 
»46 :  and  see  In  re  HungerforcTs  TrusU,  3  K.  &  J.  455.  Re  Brooke,  10 
W.  R.  35,  may  be  considered  overruled,  and  see  In  re  Smith,  14  W.  R. 
218.  Neither  need  an  annuitant  be  served.  Ex  parte  Cofield,  11  Jur. 
IMl. 

Ifortgagees  in  po68e5«ion  shoald  be  served  {Re  Hungerford^g  Trusts, 

3  K.  &  J.  455,\  and  the  sendee  and  appearance,  if  necessary,  will  be 

p^Mt  by  the  promoters.    In  re  NaJi,  25  L.  J.  C^.  20.    Tender  under 

Tik  19,  supra,   should  be  made,  for,  if  their  interest  is  not  affected, 

'  tkir  cossti  of  appearance  will  not  be  allowed. 

Under  the  olii  practice,  when  the  land  taken  was  vesteil  in  trustees, 
^  ca-ts  of  their  appearance  have  been  allowed.  In  re  Duke  of  Clevelan/Ts 
Bmte  Estate,  9  W.  R.  882 ;  but  cf.,  ReFincli*s  Estate,  14  W.  R.  472. 
Ptolably,  now  they  should  be  serve  1,  und  30s.  tendered  under  rule  19,  as 
^  costs  of  their  appearance  will  not  be  allowed  if  their  interest  is  not 
afEcted. 

Where  the  consent  of  Church  Estates  Ck>mmii«aioner8  was  required  to 
aa  in%ie8tment,  it  was  held  that  the  consent  should  have  l)een  obtained  in 
vntingaiid  that  service  upon  them  was  imneceasary.  Ex  parte  Bishop  of 
Lemdon,  2  D.  F.  &  J.  14.  So,  on  an  application  for  payment  of  dividen(U 
to  a  wife,  the  husband  should  join  in  the  petition,  and  should  not  be 
i^red.  No  costs  of  service  or  appearance  will  be  allowed  to  him.  In  re 
*JiiarnfitEst4xt€,yi.  N.  (1878X  179. 

In  sach  applications  the  company  is  usually  made  a  respondent  and 
Krred  in  tbe  usual  way  ;  the  company  may  be  made  a  co-petitioner,  but 
tliis  is  not  the  best  course.  In  re  King  Edward  VI' %  AlTnshouses,  Saffron 
Valdai,  37  L.  J,  Ch.  664. 

In  some  cases  it  has  been  held  that  the  company  need  not  be  served. 
ExparU  Hordem,  2  I)e  G.  &  S.  263  ;  Ex  parte  Hector  of  Kirkby  Overblow,  10 
L  J.  Ch.  329,  bat  query  as  to  the  effect  of  an  onier  against  them  for 

When  tlie  company  is  served,  one  tender  is  sufficient^  and  it  is  not 
necessary  to  make  tenders  to  the  secretary  or  to  the  solicitor.  See  In  re 
Miidull,  17  Ch.  D.  517. 

As  to  service  on  promoters,  see  section  134,  post. 

{X)  Service  where  money  is  to  he  laid  out  in  the  purchase  of  land. — Wlien 
tbe  money  is  to  be  re-invested  in  the  purchase  of  land,  the  vendor  of 
tliat  land  should  not  be  served.  If  he  is  served,  he  will  be  entitled  to 
^  costs  from  the  petitioner,  but  not  from  the  promoters.  In  re  Dylar^s 
Estate,  1  Jur.  (n.s.)  975. 

If  by  reason  of  the  lands  being  settled  under  a  private  Act,  the  trustees 
and  remainderman  required  to  be  served  on  an  application  by  the 
tenant  for  life,  the  promoters  will  not  be  called  upon  to  pay  these  costs. 
&  Bowes,  10  Jur.  (n.s.)  817. 

Where  the  land  taken  is  in  possession  of  a  tenant  for  life,  and  the 
money  is  to  be  laid  out  in  other  land,  the  remaindermen  need  not  be 
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Sect.  80.  served,  nor  apparently  the  trustees  of  the  settlement,  provided  the 
—  investment  is  an  ordinarv  one.  lie  Brounie  and  Oxford  and  BiiMngham,' 
thire  Railway  Acts,  6  R.  0.  733  ;  S.  C.  «u5  nom,^  Exparte  StapUi,  1  D.  M. 
&  Q.  624  ;  and  see  In  re  Gore  Langton'e  Estate^  10  Ch.  in  judgment  of 
Mauns,  V.C,  p.  331,  note.  If  money  paid  for  freehold  land  is  to  Ije 
invested  in  copyhold  land,  it  would  appear  doubtful  whether  the 
remaindermen  ought  to  be  served  or  not.  Re  Browne^  supra^  and  In  re 
Cann'8  Esiatey  21  L.  J.  Ch.  376. 

If  the  money  is  paid  into  Court  in  respect  of  land  which  is  the 
subject  of  an  administration  action,  the  parties  to  the  suit  ought  to  be 
served,  but  thiey  ou^ht  not  to  appear  and  the  promoters  will  not  be 
ordered  to  pay  their  costs  of  a])pearance.  Th^  niay,  however,  be 
payable  out  of  the  fund.  Wilson  v.  Foster,  28  L.  J.  Ch.*  410.  In  some 
cases  costa  of  appearance  have  been  allowed.  Haynes  v.  Barton^  90 
L.  J.  Ch.  804  ;  Brandm  v.  Brand&n,  32  L.  J.  Ch.  20 ;  In  re  Brandoris 
Estate,  2  Dr.  &  S.  162. 

They  will  probably  be  allowed  only  when  appearance  is  necessary. 

As  regards  incumbrancers  the  rule  as  to  8er\ace  and  appearance  was 
laid  down  by  the  Court  of  Appeal,  in  In  re  Gore  Langton^s  Estate,  10 
Ch.  328  :  "  That  wherever  there  is  a  petition  simply  for  the  re-invest- 
ment of  money  in  land,  and  there  are  mortgagees  or  annuitants  whose 
rights  are  not  otherwise  affected  by  the  petition,  the  proper  course  will 
be  to  serve  such  mortgagees  or  annuitants  with  a  copy  of  the  petition, 
and  to  pay  them  40».  (now  30«.)  for  costs,  giving  them  at  the  same  time 
an  intimation  that,  if  they  appear  upon  the  hearing,  they  will  probably 
have  to  pay  their  own  costs." 

This  rule  will  probably  applv  to  incumbrances  created  since  the 
pavment  into  Court  Re  Olivers  Estate,  44  Ch.  D.  316,  and  note,  infra, 
**  Costs  due  to  subsequent  dealing  with  property,"  p.  212. 

(4.)  To  discharge  incurnbrances  and  for  improvements. — In  cases  where  the 
money  is  to  be  laid  out  in  improvements  or  in  dischaicing  incum- 
brances, the  remaindermen  should  be  served,  and  costs  of  their  appear- 
ance may  be  allowed  against  the  promoters.  Thus,  if  it  is  proposed  to 
apply  the  fund  to  improvements  under  the  Settled  Land  Act,  the 
trustees  and  remaindermen  should  be  sensed  and  have  an  opportimity 
of  objecting.  In  re.Leiah's  Estate,  6  Ch.  887.  So  also  should  tne  patrons 
of  a  li\-ing.  ExparU  Vicar  of  Castle  Bytham,  (1896),  1  Ch.  348.  The 
costs  of  the  appearance  of  the  remaindermen  were  allowed  in  an  appli- 
cation for  applying  to  discharge  an  incumbrance,  although  it  does  not 
appear  that  they  objected  to  the  discharge.  Re  Fumess  Railway  Com- 
pany; Re  Romney,  3  N.  R.  287.  In  Ireland,  it  has  been  hela,  that 
in  applications  for  the  discharge  of  incumbrances  the  remaindermen 
need  not  be  ser\''ed.  Ex  parte  Lord  LeamfM,  I.  R.  8  Eq.  659  ;  Ex  parte 
Studdert,  6  Ir.  CJh.  R.  63 ;  but  cf.  Ex  parte  Vicar  of  Castle  Byikam, 

Where  the  money  is  to  be  paid  out  for  the  purpose  of  being  laid  out 
in  buildings,  promoters  will  not  be  ordered  to  pay  the  coet  of  serving, 
or  of  appearance  of  other  parties  who  are  advancing  money  towards 
the  building,  such  as  the  Governors  of  Queen  Anne*s  Bountv.  Their 
costs  will  be  payable  by  the  petitioner.  Ra  Incumbent  of  )VhitfUid, 
IJ.  &  H.  610. 

(5.)  Service  upon  Applications  for  Payment  out. — On  these  applications 
the  parties  interested  in  the  fund  should  be  served,  but  they  ought  not 
to  appear  unless  their  interest  is  aflected. 


S£BVICB  AND  APPEABANOS.  209 

Thus  incambrancerB  should  be  senred,  ftnd  dO«.  tendered  to  them  under  Beet.  80. 
nde  19,  supra,  p.  205 ;  but  costs  of  their  appearance  will  not  be  allowed  — 
if  iJiej  apj)ear  merely  to  concur  {In  re  Hautetid  United  Charitiet,  20  Eq. 
48),  following  the  rule  laid  down  in  In  re  Gore  Langton's  Estates,  10  Ch. 
3S8,  sapra),  or  if  it  is  to  \ye  paid  out  to  them  in  discharge  of  their  debt. 
hnArtizajis  Dwellings  Act;  Ex  parte  Jones,  14  Ch.  D.  624.  The  same 
principle  applies  in  the  case  of  an  incumbrance  made  subeequently  topay- 
Sfflt  In  re  Olives  Estate,  44  Ch.  D.  316  ;  and  see,  infra,  note  "  Costs 
fe  to  subsequent  dealing  with  property,'*  p.  212.  In  one  case,  where 
JMt  of  the  property  taken  was  subject,  together  with  other  proi)erty 
tfording  by  itself  ample  security  to  two  small  rentcharges,  it  was  held 
4at  senice  on  the  persona  entitled  thereto  was  unnecessary.  Ez  parte 
Mmn^s  Company,  10  Ch.  D.  481. 

llie  earlier  decisions  as  to  serving  incumbrancers  were  somewhat  con- 
feting.  See  Re  HalfieUPs  Estate,  32  Beav.  252 ;  Re  Brooke,  12  W.  R. 
1^;  Re  Estates  of  Banmess  Braye,  32  L.  J.  Ch.  432. 

Where  a  sole  trustee  applied  to  have  the  money  paid  out  to  him  for 
feion  among  the  cestuique  trust,  and  the  ceduique  trust  joined  in 
^  petition  and  appeared  by  counsel  representing  diflferent  classes  of 
^l^iests,  such  appearance  was  considered  neceissary  in  order  to  enable 
. «  Court  to  distribute  the  fund,  and  all  costs  of  appearance  not  wantonly 
isoirTed  were  ordered  to  be  piid  bv  the  promoters.  In  re  Long,  10  Jur. 
N417 ;  and  see  jEa:  parU  Baroness  Braye,  11  W.  R.  333. 
^liere  the  fund  was  in  the  name  of  trustees  to  whom  the  dividends 
^  been  paid,  thev  were  held  entitled  to  appear,  and  to  their  costs  of 
•ppearance  when  the  persons  becoming  absolutely  entitled  applied  for 

gmni  out  Re  BumelVs  Estate,  12  W.  R.  568  ;  Ex  parU  Metropolitan 
^my  Commny,  16  W.  R  996.  But  if  they  merely  appear  to  concur, 
we  costs  of  their  appearance  under  the  present  practice  would  probably 
wtl*  allowed. 

^^^  trustees  apply  for  payment  out  as  persons  entitled  to  sell,  the 
«*»?«<  trust  api>arentlv  need  not  be  8er\'ed.  Re  East,  2  W.  R, 
jn ;  In  re  GoodCs  Estate^  3  Ch.  D.  742  ;  In  re  Hohson's  Trusts,  7  Ch.  D. 
^;  ef.  In  re  Smith,  40  Ch.  D.  386. 

A  person  entitled  to  a  share  of  a  fund  in  Court  may  apply  for  the 
*ne  to  be  paid  out  to  him  without  serving  the  other  parties  interested, 

r^ed  at  least  that  there  is  no  question  as  to  the  manner  in  which 
share  is  to  be  distributed.    Re  Midlartd  Railtuay  Company,  11  Jur. 
lt«5 ;  Be  Clarices  Devisees,  6  W.  R.  812. 

If  the  parties  employ  the  same  solicitor  they  ought  to  join  in  the 
yae  petition,  unless  their  interests  are  hostile.  In  re  NichoWs  Trust 
^kt,  35  L.  J.  Ch.  516. 

.  Parties  whose  names  are  included  in  the  title  to  an  account  should  be 
•E'^'wl,  but  if  they  have  ceased  to  have  any  interest  they  ought  not  to 
^^t.    In  re  Justices  of  Cowntry,  19  Beav.  158. 

(6.)  Service  on  Application  to  Transfer  Fund, — (a)  Transfer  to  Official 
jn«tea  of  CkaritaBle  Funds. — ^When  funds  have  been  paid  into  Court 
*  respect  of  various  charity  lands,  and  a  scheme  in  made  pursuant 
to  statute,  and  thereby  the  various  corporations  and  persons  in  whose 
!*Difi8  the  funds  are  respectively  standing  become  bound  by  such 
Nieme,  service  on  these  various  corporations  and  persons  is  unneces- 
»ry  on  an  application  for  the  transfer  of  the  funds  to  the  account 
cf  the  official  trustees.    Be  the  Rector, of  Albans,  Wood  Strut,  66  L.  T. 
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Beet  80.  (».».)  61,  following  Re  Prebendary  of  St.  MargareeB,  Leicester,  10  L.  T. 
—       (N.8.)  221. 

(6)  Trofufer  to  credit  of  an  action.— If  tlie  money  is  to  be  tranflf  erred 
to  tlie  account  of  an  administration  action,  the  petition  ought  not  to  be 
served  on  all  the  parties  to  the  suit,  but  they  ought  to  join  in  the 
petition,  unless  there  are  special  reasons  why  they  should  not,  the  costs 
of  the  petitioner  and  of  the  trustees  of  the  will  under  which  the  land 
was  devised  only  were  allowed  against  the  promoters  in  such  a  case. 
MeUing  v.  Bird,  22  L.  J.  Ch.  699 ;  i2e  PicUm's  Estate,  W.  R.  237.  It 
would  appear  to  be  sufficient  on  such  applications  that  the  plaintiff 
alone  should  appear.  Eden  v.  Thompson,  1  H.  &  M.  6.  The  trustee  of  the 
estate,  if  defendant,  is  probably  a  necessary  party  to  the  application, 
and  has  been  allowed  his  costs  of  appearance  {In  re  English's  Settle- 
ment, 39  Ch.  D.  556),  and  if  it  is  necessary  to  serve  the  other  parties, 
their  costs  will  be  aUowed  {Dinning  v.  Henderson,  2  De  G.  &  Sm.  485X 
and  if  their  appearance  is  necessary  these  costs  also  will  be  allowed. 
Henniker  v.  Chafy,  28  Beav.  621.  It  would  probably  be  advisable  to 
serve  the  parties  and  object  to  their  appearance  under  rule  19,  suproj 
p.  205,  as  the  above  decisions  are  somewhat  conflicting  as  to  whether 
It  is  necessary  that  the  parties  should  appear  or  not,  and  the  general 
principle  laid  down  in  in  re  Gore  Langton's  Estate,  10  Ch.  328,  supra, 
will  probably  be  followed. 

If  the  fund  is  transferred  to  the  credit  of  an  action,  and  the  names  of 
the  promoters  and  of  the  special  Act  and  Lands  Clauses  Act  are  omitted 
from  the  title  of  the  account,  the  promoters  will  cease  to  have  any 
liability  in  respect  of  costs,  ana  if  they  are  served  and  appear  they  will 
be  entitled  to  their  costs  as  against  the  petitioner.  IfiMer  v.  Fuher, 
17  Eq.  341 ;  Prescott  v.  IVood,  37  L.  J.  Ch.  691 ;  Nock  v.  Nock,  W.  N. 
(1879),  125.  In  Broion  v.  Fenwick,  35  L.  J.  Ch.  241,  the  money  had  been 
paid  in  to  the  credit  of  an  administration  action,  but  with  a  direction 
that  it  was  not  to  be  paid  out  without  notice  to  the  company  who  paid 
it  in ;  by  a  mistake  tne  account  was  not  entitled  in  the  matter  of  the 
special  Act  It  was  held  that  there  was  no  jurisdiction  to  order  the 
companv  to  pay  the  costs  of  an  application  for  re-investment,  but  they 
were  left  to  pay  their  own  costs.  In  that  case  it  does  not  appear  whether 
the  account  was  entitled  in  the  name  of  the  company  or  not ;  but  in  a 
later  case  it  has  been  held  that  the  Court  has  jurisdiction  to  order  the 
promoters  to  pay  the  costs  after  a  transfer  if  the  account  is  entitled,  ex 
pa/rte  the  promoters,  although  it  is  not  entitled  in  the  matter  of  the 
Lands  Claiises  Act,  or  the  special  Act.    Drake  v.  Greaves,  33  Ch.  D.  609. 

V.  OoBtB  of  obtaining  Orders  for  Payment  of  Dividends.— Under 

these  costs  are  included  the  costs  of  preparing  a  power  of  attorney  to 
enable  bankers  to  receive  the  dividends,  and  if  the  order  is  to  nay  to  an 
incumbent  of  a  parish  for  the  time  being,  the  promoters  will  oe  held 
liable  to  pay  the  costs  of  identification  ana  of  a  fresh  power  of  attorney 
when  a  new  incumbent  is  appointed.  Ex  parte  Incumbent  of  GwUden 
Sutton,  8  D.  M.  &  G.  380.  The  costs  incurred  in  obtaining  the  dividends 
on  each  several  occasion  when  they  became  due  have  been  ordered  to  be 
paid  bv  the  promoters.  Ex  parte  The  Ecclesiastical  Commissioners,  39 
L.  J.  Cn.  623.  In  two  earlier  cases  under  similar  provisions  in  special 
Acts,  the  Court  held  the  proper  construction  of  this  proviso  as  to 
costs  to  be  that  the  company  was  bound  to  pay  only  the  costs  of  the 
order  for  pajrment  of  dividends  and  not  the  costs  of  the  payment  of  the 
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^enda.    £x  parte  Atfiorpe,  3  T.  &  C.  Ex.  396 ;  MitcheU  ▼.  i^^ioeU,  Beet  80. 

^Hkii  dividends  are  payable   to   trustees,  the  order  should  be  so 

dnvn  as  to  enable  them  to  be  p&i<i  to  any  new  trustees  that  may  be 

ippointed  without  a  further  application  to  the  Court    See  section  70, 

tfflie**  Forms  of  Order,"  arUej  p.  176.     If  the  order  is  not  so  drawn,  it 

vwld  appesr  to  be  doubtf  vil  ix  the  promoters  will  be  ordered  to  pay  the 

oefii  of  an  apnlication  by  the  new  trustees.    The  Court  refused  to  order 

tikemtopay  the  costs  in  In  re  Pryor's  Settlement,  35  L.  T.  (n.bO  202 ;  Be 

iudfliAaiB'f  fkkool,  1 1?.  IL  255  ;  and  cf.  ExparU  Hodem,  2  De  O.  &  S. 

tt3)  but  ordered  them  to  pay  such  costs  in  Be  Go^s  Estate,  3  W.  R.  119 ; 

AE&Ktfs  TViutees,  16 1*.  T.  (cs.)  279  ;  In  re  JLetropoliian  Bailway  Com- 

?«»▼.  Afetir«,  W.  N.  (1876X  S45.    Where  the  dividends  were  payable 

to  two  persons  as  joint  conmiittees  of  a  lunatic  and  one  died,  the 

promoters  were  ordered  to  pay  the  costs  of  the  application  to  pay  the 

oivideiids   to    the    other  solely,  but    the  Court  ordered  the  future 

jmdeais  to  be  carried  to  the  credit  of  the  matter  of  the  lunacy  so  that 

is  case  of  future  applications  it  would  not  be  necessary  to  serve  the 

promoters.     In  re  Ryder,  37  Ch  D.  595. 

ia  to  costs  of  a  second  application  made  necessary  by  reason  of 
subsequent  dealings,  see  heading  ^  VII.,''  in/ro. 

TL  OofltB  of  obtainiiig  Orders  for  the  payment  ont  of  the 
Pniieipal. — ^These  costs  are  specially  provided  by  section  80,  and  will 
be  ordered  on  an  application  for  pa3anent  out  In  re  GooctCe  Eetate, 
3  Oh.  D.  742.  Under  several  special  Acts,  such  costs  have  been  refused 
in  ^le  abeence  of  special  provision  (see,  for  example.  Ex  parte  Earl  of 
Hardwiek,  17  L.  J.  Ch.  422  ;  Be  Bristol  and  Exeter  Bailway  Company,  11 
Jur.  686),  but  if  the  Lands  Clauses  Act  is  incorporated,  costs  will  be 
awBided.    Be  EU%s(m,  25  L.  J.  Ch  379. 

In  the  case  of  x)er8ons  absolutely  entitled,  part  may  be  paid  out  and 
part  invested,  and  the  costs  of  such  an  application  are  allowed.  Be 
imu^e  Estate,  39  L.  J.  Ch  190. 

These  costs  will  include  the  costs  of  a  disentailing  assurance  if 
required  {Be  Devisees  of  Brooking  v.  South  Devon  Bailway  Company,  2 
Giff.  31  ;  cf.  ExparU  Allen,  7  L.  R  Ir.  124),  and  of  investigating  the 
titk  of  the  person  claiming,  but  not  the  costs  of  affidavits  in  answer  to 
daims  set  up.  In  re  Spooner's  Estate,  1  E.  &  J.  220 ;  In  re  SingUttrn's 
Estate,  9  Jur.  (n.8.)  941. 

If  the  land  taken  is  a  lease  and  part  of  the  corpus  requires  to  be  sold 
every  six  months,  the  promoters  will  be  required  to  pay  the  costs  of 
«ueh  sale.  Be  Long's  Estate,  1  W.  R.  226  ;  In  re  Edmunds,  35  L.  J.  Ch. 
W. 

If  by  reason  of  the  parties  living  in  Jersey  a  power  of  attorney  is 
^^eceasaiy  to  enable  them  to  receive  the  money,  the  promoters  will  be 
ordered  to  pay  the  costs  of  preparing  and  verifying  the  execution  of 
the  power.    In  re  Oodley,  10  Ir.  Eq.  222. 

Where  the  money  is  paid  into  Court  in  respect  of  a  leasehold  and  the 
hsdloid  has  a  right  of  re-entry  if  the  rent  is  unpaid  and  part  is  in 
tnear  and  notice  is  given  to  him  by  the  promoters,  in  consequence  of 
^hich  he  attends  the  hearing  of  the  apphcation,  he  will  be  entitled  to 
his  costs  although  his  claim  be  settled  by  the  lessee.  Be  London  Street, 
Greemmch,  <fcc.  Act,  57  L.  T.  (n.s.)  673. 

Where  there  have  been  two  unsuccessful  applications  for  payment 
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86Ct.  80.  out,  the  promoters  have  not  been  ordered  to  pay  the  costs  of  the  third, 
—       although  successful    Ex  parte  Winder,  6  Ch.  D.  696,  p.  704. 

Where  the  money  has  been  paid  into  Court  by  reason  of  the  vendors 
not  being  able  to  make  a  good  title  owing  to  their  being  no  admin- 
istrator to  certain  parties  who  had  died  having  vested  interests,  and  in 
order  to  get  the  money  out,  such  administrators  became  necessary, 
the  promoters  were  ordered  to  pay  the  costs  of  the  several  letters 
of  administration,  as,  had  it  not  l)een  for  the  land  being  taken,  no  such 
proceeding  would  have  been  necessary.  In  re  Dublin  Junction  Raihcaye  ; 
Ex  parte  KeUy,  31  L.  It  Ir.  137 ;  Ex  parU  Rmrke;  In  re  Midland  Great 
Weetem  Railway  Company  (1894),  1  Ir.  R.  146. 

The  costs  of  unsuccessnil  applications  for  payment  out,  including  the 
costs  of  the  promoters,  may  1^  ordered  to  oe  paid  by  the  petitioner. 
In  re  STrUih,  40  Ch.  D.  386. 

Transfer  to  another  Account — The  transfer  of  the  fimd  in  Court  to 
another  account  from  which  the  name  of  the  promoters  is  omitted,  is 
equivalent  to  a  payment  out.  It  is  a  payment  out  of  Court  from  one 
fund  to  pay  it  m  to  another  fund  ;  the  promoters  will,  therefore,  be 
ordered  to  pay  all  costs  properly  incurred  in  connection  with  the 
application  lor  transfer.  Melhng  v.  Bird,  27  L.  J.  Ch.  599 ;  Be  Bristol 
Free  Grammar  School,  47  L.  J.  Ch.  311 1  Re  Ote  Rector  of  St.  AOane, 
Wood  Street,  66  L.  T.  (n.s.)  51 ;  Attorney-General  v.  St,  J^n's  Hospital, 
£a^^[ld93],  3Ch.l51. 

VII.  Of  all  proceedings  relating  thereto.— Where  remaindermen 
objected  to  the  application  of  mone^^  in  rebuilding,  and  the  petition 
was  heard  a  second  time  at  their  instance,  and  appealed,  the  appeal 
being  in  part  successful,  the  promoters  were  only  ordered  to  pay  the 
costs  of  one  hearing  in  the  Court  below  ;  the  costs  of  the  petitioner,  the 
remaindermen  and  the  trustees  were  ordered  to  be  paid  out  of  the  fund. 
In  re  Leigh's  EstaU,  6  Ch.  887. 

Costs  due  to  suhsequent  dealing  vpith  property. — There  is  some  conflict 
of  decisions  as  to  whether  the  promoters  are  liable  for  the  costs  of 
applications  necessary  by  reason  of  the  owner  of  the  property  in  Court 
dealing  with  it  after  it  has  been  paid  in,  either  by  re-settlinc  it  or 
mortgaging  it.  The  latest  authorities  are  in  favour  of  making  the  pro- 
moters liable  for  the  costs  of  such  applications  rendered  necessary  by 
any  reasonable  dealing  with  the  property. 

in  the  case  of  In  re  BrooshoofVs  Settlement,  42  Ch.  D.  250,  253, 
Kay,  J.,  expressed  the  opinion  that  the  company  must  take  the  land 
subject  to  the  possibility  that  in  ordinary  events  the  owner  may  deal 
witn  it,  or  the  proceeds  of  it  by  way  of  settlement  or  mortgage,  and  if 
that  increases  the  cost  of  payment  out  or  of  any  order  of  the  Court 
concerninff  the  money,  the  company  must  pay  the  increased  costs.  In 
this  case  tne  tenant  for  life  had,  under  power  m  a  settlement,  appointed 
the  purchase  money,  and  on  the  application  for  payment  out  by  the 
appointees,  it  had  been  necessar}'  to  serve  the  trustees  of  the  settlement. 
Such  extra  costs  were  ordered  to  be  paid  by  the  company,  Kay,  J., 
following  the  case  of  Re  Lye's  Estate,  13  L.  T.  (n.s.)  664,  and  see  j^r 
Lord  Hatherley,  Eden  v.  Thompson,  2  H.  &  M.  6,  p.  9,  to  the  contrary. 
In  re  Byrom,  6  Jur.  (n.s.)  361. 

Where  by  a  will  made  before  the  land  was  taken  the  uses,  subject  to 
which  it  was  held  were  afterwards  changed,  the  promoters  were  held 
liable  to  pay  the  costs  of  the  investment  of  the  land  to  the  new  uses. 
In  re  De  Beatmir^s  Trusts,  29  L.  J.  Ch.  567. 
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Wkre  a  person  on  becoming  absolutely  entitled  re-settled  the  pro*  BwL  80. 
pertjand  ajmlied  to  have  the  dividends  paid  to  himself,  the  Court  — 
irfasd  to  order  the  company  to  pay  his  costs.  In  re  Pid^s  SettUmmt^ 
31  L  J.  Ch.  495.  In  the  case  of  In  re  Slutketpeare  Walk  Schooly  18 
CL  D.  178,  Hali^  Y.C,  expressed  the  opinion  that  it  would  be 
Bicagonable  to  order  the  company  to  pay  the  costs  of  an  order 
«aaoned  by  a  tenant  for  life,  who  had  obtained  an  order  for  payment 
to  Mm  of  the  dividends,  and  subsequently  assigned  his  interest ;  but 
Kaatkred  tliat  where  trustees  of  a  charity  were  receiving  the  dividends 
Oder  in  order,  and  by  a  new  scheme  rendered  necessary  by  the  object 
^  the  charity  failing  new  trustees  were  appointed,  the  company  should 
I*Ti4e  606td  of  the  order  for  payment  to  the  new  trustees. 

«it  the  costs  of  the  settlement  of  a  new  scheme  and  of  the  orepara- 
^  and  eiecu^n  of  ^  deed  to  carry  it  into  effect  were  not  oraered  to 
be  paid  by  the  promoters.  Be  St.  FauPs  School^  Fintibury,  48  L.  T. 
(U)418, 

^ere  the  owner,  a  reversioner,  had  mortgaged  his  reversion,  and  on 
w  death  of  the  tenant  for  life,  petitioned  for  payment  out,  North,  J- 
^^Hed  the  promoters  to  pay  the  costs  of  serving  the  mortgagee  and 
uecostg  of  lug  appearance,  limited  as  to  the  latter  to  42j.  In  re  OlMs 
«»^  44  Ch.  D.  316,  following  the  dicta  of  Paqk  Wood,  V.C,  in  Edm 
^•Ii«^wn,  2  H.  &  M.  6,  and  of  Kay,  J.,  in  In  re  Brooehoo/es  BettU- 
■^  42  Ch.  D.  250,  cited  above,  and  dissenting  from  In  re  Gfough's 
^  U  Ch.  D,  669,  and  not  following  i2«  Jonetfe  Trwt  Eetaie,  18 
■5^312,  and  see  Ex  parte  Peyton,  4  W.  JEL  380, 

"^UtijSation  between  Adverse  Claimants.*'— Where  there  are 
«Taae  claims  to  the  land,  and  the  money  is  paid  into  Court  at  the 
*lBest  of  one  of  the  parties,  and  after  the  question  is  settled  an  appli- 
*^  (although  without  litigation)  is  niade  for  payment  out,  the 
J«inoter8  will  not  be  liable  to  pay  any  costs.    Be  Engli^  13  W.  B. 

Bat  if  the  promoters,  knowing  that  there  is  a  dispute  as  to  the  title, 
!*y  the  money  in  under  section  76,  executing  a  deea  poll,  they  will  be 
•T"rtd  to  pay  the  general  costs  of  the  application  for  payment  out 
|p^^^  not  those  of  the  parties  claiming  adversely,  ap^rently,  even 
l*^  parties  are  in  part  successful  nor  of  any  costs  occasioned  thereby. 
fP^  Cooper,  Be  North  London  Bailtoau  Oonvpam^y,  13  W.  B.  364 ; 
^f^PaJlmer,  13  Jur.  781  ;  Eore  v.  &m!uh,  14  Jur.  55 ;  lU  Ihtke  of 
^*/i*i£ktoe«»,2W.  K817. 

Similarly,  if  knowing  that  there  is  a  dispute  they  take  two  convey- 
*^  one  from  each  claimant,  paying  two  sums  into  Court,  and  on  the 
^ication  for  investing  one  sum  the  other  claimant  is  served,  they  will 
^  to  pay  the  costs  of  such  service  as  the  two  claimants  nave  been 
^iBitcd  as  vendors  and  not  as  litigants.    In  re  Butterfield,  0  W.  R.  805. 

W  after  the  fund  is  paid  in  there  are  rival  claimants  in  respect  of  it, 
J^Pwmoters,  although  they  will  have  to  pay  the  costs  of  the  right 
*^t  proving  his  title,  they  will  not  have  to  pay  any  additional 
2^  caused  by  the  conduct  of  tne  rival  claimants.  ITius,  the  costs  of 
■Wavite  by  the  two  claimants  in  answer  to  claims  made  with  respect 
^persons,  who  answered  advertisements  for  heirs  were  not  payable,  but 
J^  ct«t8  of  proving  the  pedigree  of  the  right  claimants  were  payable. 
?'*  Spoimer'e  Estate,  1  K.  &  J.  220.  If  on  an  application  there  are 
ik^  claims  and  a  question  of  title  is  argued,  the  promoters  pay  only 
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Boct.  80.  one  set  of  costs,  apparently  that  of  the  successf al  party.  In  re  JawM 
—  lAmgyotrrQ^  1  K.  &  J.  \\Ex  parU  Yates,  20  L.  T.  (n.8.)  940;  In  re 
Coiling' 8  Estate,  W.  N.  (1890),  75  ;  but  in  one  case  where  tne  promoters 
were  ordered  to  pay  one  set  of  costs,  that  set  was  to  be  the  best  costs  for 
the  parties,  the  balance  to  come  out  of  the  fund.  Be  Mid  Kent  Railway 
Acty  Ex  parte  Styan,  Joh.  387. 

The  unsuccessful  claimants  may  be  ordered  to  pay  the  petitioner's 
costs  occasioned  by  their  adverse  claim  as  well  as  tneir  own  co6t&  Ex 
parte  Great  Western  Railway  Companv,  I.  R  11  Eq.  497. 

If  two  applications  for  payment  of  dividends  are  rendered  necessary 
by  reason  oi  disputes  between  a  tenant  for  life  and  his  incumbrancers, 
the  promoters  will  not  be  required  to  pay  the  costs  of  the  second  appli- 
cation.   In  re  JoUiffe,  3  Jur.  (n.s.)  633. 

If  the  parties  present  before  the  Ck>urt  are  required  to  argue  a  ques- 
tion of  construction,  and  the  costs  are  not  thereby  increased,  the  pro- 
moters will  be  liable  to  pay  all  the  costs.    Tocketfe  Truxte,  16  Jur.  708. 

Where  costs  are  incurred  by  reason  of  the  (jourt  being  required  to 
say  how  a  fund  is  to  be  distributed  under  the  Act,  these  costs  are  not 
costs  of  adverse  litigation  and  are  payable  by  the  promoters.  Thus 
where  the  Court  are  required  to  determine  the  interests  of  a  lessee  and 
a  remainderman  in  the  fund  under  section  74,  the  company  must  pay 
all  costs.  Askew  v.  Woodhead,  14  Ch.  D.  27,  p.  36.  Simikrly,  if  the  fund 
in  Ck>urt  is  deposited  in  respect  of  land  in  the  possession  of  a  mortgagee, 
and  the  mortgagor  petitions  for  an  inquiiy  as  to  what  was  due  on  the 
mortgs^  and  for  payment  to  him  of  the  residue,  the  promoters  will  be 
ordered  to  pay  the  costs  of  the  petition  and  of  the  inquiry  (In  re 
Bareham,  17  Ch.  D.  329 ;  In  re  Olivias  Estate,  44  Ch.  D.  316X  and  also 
of  an  enquiry  to  ascertam  the  different  interests  of  several  persons  in 
land  taken  and  assessed  for  a  lump  sum  (Ex  parte  OrecU  Western 
Railway  Company,  11  I.  R.  £q.  497),  and  of  the  argument  upon  a 
question  of  construction,  so  as  to  ascertain  a  class  among  whom  the 
money  is  divisible.  Re  Qregsmx^s  Trusts,  2  H.  &  M.  504,  reversed  on 
appesd  as  to  another  point.    13  W.  R.  193. 

Apportionment  of  Costs  among  several  Bodies.— If  there  are  two 
or  more  funds  in  Court  paid  in  by  different  corporate  bodies,  the  appli- 
cations in  respect  of  them  should  as  far  as  possible  be  made  on  one  simi- 
mons  or  petition.  See  section  70,  note  "  Practice  Generally,"  ante,  p.  171 . 

The  rule  as  to  how  the  costs  should  be  borne  was  laid  down  by  the 
Lords  Justices  in  Ex  parte  the  Bishcp  of  London,  2  De  G.  F.  &  J.  14^ 
where  a  form  of  order  will  be  found.  According  to  that  rule  tibe  costs 
of  the  petition  and  of  the  purchase  are  payable  m  equal  proportions  by 
the  companies  or  corporations,  but  the  costs  of  the  ad  valorem  stamp  is 
to  be  payable  rateably  by  them  according  to  the  respective  amounts  of 
the  fundis.  It  has  also  been  held  that  the  surveyor's  fee  should  be  paid 
rateably.  Ex  parte  Corporation  of  London,  5  Eq.  418.  Such  fee  is 
usually  a  commission  of  so  much  per  cent,  on  the  amount  of  the 
purchase  money,  and  the  taxing  master  may  allow  a  fee  so  calculated. 
Attomey-Oeneral  v.  Drapers  Company,  9  Eq.  G9. 

There  appears  to  be  some  doubt  as  to  whether  the  above  rule  that 
the  costs  are  to  be  borne  eaually  is  applicable  when  there  is  great 
inequality  in  the  amount  of  tne  funds  to  be  invested.  In  cases  ^ere 
the  sccde  fee  is  adopted  there  is,  since  the  passing  of  the  Solicitors 
Remuneration  Act,  1881,  a  means  of  apportiomng  the  costs  of  purdiaseB 
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tf  knd,  and  Chittt,  J.,  recently  ordered  the  scale  fee  to  be  apportioned  Sect.  80. 
atdblj  according  to  the  amounts.    In  re  BMopsffoU  FowndoUion  (1894),       — 
1CL185. 

PrerioQs  to  thepassing  of  the  above  Act,  Stuart,  V.C,  in  Ex  parte 
Ckrid  (SkiinA  (9  W.  R.  473),  and  Malins,  V.C,  in  Ez  parU  St  Bartho- 
km^tHo^ital  (20  Eq.  3691  had  held  that  in  cases  of  great  inequality 
in  tbe  amounts  contnbutea  from  the  different  sources,  the  cost  of 
isTatment  in  '^t*rn\  ought  to  be  borne  in  proportion  to  the  amount 
coamboted. 

JifiiL^  M.R,  in  Ex  parU  Gmkell  (2  Ch.  D.  360),  appeared  to  hold 
tb  azoe  opinion  in  r^ipird  to  investment  in  land,  but  held  that  where 
tbe  petition  is  merely  for  payment  out  that  the  costs  should  be  borne 
evoall?,  as  the  costs  of  such  a  petition  would  be  the  same  in  the  case  of 
a  laige  som  as  of  a  small  one.  But  now  that  sums  under  1,000^.  may  be 
ftid  OQt  upon  application  by  summons.  North,  J.,  in  a  case  for  transfer 
of  fundi  paid  in  oy  three  companies,  ordered  that  as  the  funds  of  two 
gf  the  companies  were  each  under  IflOOL  that  these  companies  should 
flafy  have  to  pay  the  amount  which  they  would  have  to  pay  if  the 
ifipiieation haabeen  made  by  summons.  Attorney-General  v.  St.  John's 
Ui^Mf  Bath  ;1893),  3  Ch.  151.  Where,  however,  there  were  several 
tfflties,  and  proceeding  by  petition  was  cheaper,  the  costs  of  a  petition 
ivtzaiisfer  was  ordered  to  be  borne  equalfy  although  certain  of  the 
was  were  under  l,000i.  Be  Sector  of  St.  Albans,  Wood  Street,  66  L.  T. 
(«A)51.  See  also  Ex  parte  OwraU  of  BUeton,  37  W.  R.  460  and  note, 
«fra,  "Fond  invested  with  other  money,"  p.  202. 

The  rule  that  the  costs  must  be  borne  equally  was  observed  more 
tetly  m  the  earlier  cases.  Page-Wood,  V.C,  in  Ex  parte  the  Governors 
^C^sHoepital  (2  H.  &  M.  166^  held  that  mere  inequality  was  not 
agroand  for  oeparting  from  the  rule,  and  that  the  rule  applied,  except 
ia  ea«8  of  q)preaaion,  as  when  a  particular  companv  had  been  vexed  by 
aanmber  of  petitions  while  other  companies  were  let  off  with  one  only. 
The  Loids  Justices,  in  In  re  Byron's  EstaU  (1  De  G.  &  S.  368X  held  that 
the  rule  was  not  to  be  disturbed  except  in  cases  of  extreme  hardship, 
fifid  refused  to  disturb  it,  sdthough  only  a  small  part  of  a  remnant  ol  a 
foai  in  Court  was  to  be  taken  to  make  up  the  price  with  other  larger 
■ffls,  BO  that  a  third  application  in  respect  thereof  would  have  to  oe 
lasdcL  In  re  MerUm  ColUge,  1  De  Q.  J.  &  S.  361 ;  ExparU  Trinity  College, 
OsaAHdae,  18  L.  T.  (n.8.)  849. 

Tixt  Court  of  Appeal  in  In  re  Leigh's  Estates,  6  Ch.  887,  followed  the 
ibwe  rale  in  the  case  of  payment  out  of  the  money  to  be  applied  in 
^ings,  although  there  was  considerable  inequality,  and  see  also 
i«wfo»  and  Bjightmi  BaUway  Company  v.  Shropshire  Union  BaUvoay 
Gwpmf,  23  Beav.  605. 

WTka  Companies  have  amatgamated—li  money  has  been  paid  into 
Court  by  sevend  companies  which  afterwards  amalgamate,  the  new 
eanpony  formed  of  the  amalgamated  companies,  for  the  purposes  of 
owts  of  investment  is  to  be  treated  as  one  company,  so  that  if  money  is 
J*id  in  by  four  different  companies  and  three  amalgamate,  the  costs  of 
ttnsting  the  whole  fund  wul  be  borne  equally  by  the  new  company 
«Ki  the  other  company  instead  of  the  amalgamated  company  bearing 
tiree-fonrthB  and  the  other  one-fourth.  Ex  parte  Corpus  Uhristi  College^ 
Ojford,  13  £q.  334 ;  ExparU  GaskeU,  2  Ch.  D.  360,  not  followinc  In  re 
^(sryport  BMway  Act,  32  Beav.  297,  and  see  also  Jn  re  Midland  Great 
f^tttem  Railway  Covnpany,  9  L.  R.  Ir.  16. 
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Sect.  80.  In  an  earlier  case  where  three  railway  eompanies  had  taken  land  and 
—  paid  money  into  Courts  and  afterwards  one  company  leased  its  railway 
to  one  of  the  others  for  999  years,  but  existed  to  receive  the  rental  and 
distribute  it,  the  costs  were  ordered  to  be  paid  in  equal  shares  by  the 
three  companies.  Re  Carlt$U  and  Silloth  AiUway  Company,  33  Beav. 
253. 

And  with  respect  to  the  convejances  of  lands,(a)  be  it 
enacted  as  follows  : — 

Form  of  31.  Conveyances  of  lands  to  be  pnrchased  under  the 
2!cea^'  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  may  be,  according  to  the  forms  in  the  Schedules 
(A.)  and  (B.)  respectively  to  this  Act  annexed,  or  as  near 
thereto  as  the  circumstances  of  the  case  will  admit,  or  by 
deed  in  any  other  form  which  the  promoters  of  the  under- 
taking may  think  fit ;  and  all  conveyances  made  according 
to  the  forms  in  the  said  schedules,  or  as  near  thereto  as  the 
circumstances  of  the  case  will  admit,  shall  be  effectual  to  vest 
the  lands  thereby  conveyed  in  the  promoters  of  the  under- 
taking, and  shall  operate  to  merge  all  terms  of  years  attendant 
by  express  declaration,  or  by  construction  of  law,  on  the 
estate  or  interest  so  thereby  conveyed,  and  to  bar  and  to 
destroy  all  such  estates  tail,  and  all  other  estates,  rights, 
titles,  remainders,  reversions,  limitations,  trusts,  and  interest 
whatsoever,  of  and  in  the  lands  comprised  in  such  con- 
veyances which  shall  have  been  purchased  or  compensated 
for  by  the  consideration  therein  mentioned  ;  but  although 
terms  of  years  be  thereby  merged,  they  shall  in  equity  afford 
the  same  protection  as  if  they  had  been  kept  on  foot,  and 
assigned  to  a  trustee  for  the  promoters  of  the  undertaking  to 
attend  the  reversion  and  inheritance. 

(a)  Sections  81—83. 

xne  forms  in  the  schedule  are  not  in  general  use  as  they  are  difficult 
to  alter  for  the  purpose  of  inserting  recitals,  covenants,  and  other  p^ 
visions,  and  since  tne  Conveyancing  Act,  1881,  their  use  does  not  lew 
to  brevity,  compared  with  the  ordinary  forms. 

Costs  of  32.  The  costs  of  all  such  conveyances  shall  be  borne  by  the 

ancesJ'      promoters  of  the  undertaking,  and  such  costs  shall  incluilo  all 

charges  and  expenses  incurred,  on  the  jiart  as  well  of  the 
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scDcr  as  of  the  purchaser,  of  all  conveyances  and  aasarances  Beet.  82* 
of  any  such  lands,  and  of  any  outstanding  terms  or  interests 
therdn,  and  of  deducing,  evidencing,  and  verifying  the  title 
(o  sach  lands,  terms,  or  interests,  and  of  making  out  and 
fnmishing  such  abstracts  and  attested  copies  as  the  promoters 
of  the  undertaking  may  require,  and  all  other  reasonable 
expenses  incident  to  the  investigation,  deduction,  and  verifica- 
tioQ  of  such  title, 

■^All  Charges  and  Expenses  Incurred.'*— The  llth  mle  in 
Scked.  L,  Pari  1,  of  the  General  Order  nnder  the  Solicitors  Remunera- 
tkn  Act,  1881,  provides  that  '*in  case  of  sales  under  the  Lands  Clauses 
Goinolidation  Act,  or  any  other  private  or  public  Act  under  which 
Teodor's  chuges  are  paid  by  the  purchaser,  the  scale  shall  not  apply." 

The  intention  is  that  the  liberal  allowance  to  vendors  of  costs  under 
sttsoaa  8S  shall  not  be  interfered  with.  The  above  order,  therefore. 
t^hfos  to  sales  only,  that  is  to  say,  to  the  costs  of  the  vendor  ;  but  if 
promotets  employ  a  solicitor  to  negociate  purchases,  his  costs  are 
eovemed  by  the  scale.  In  re  Stewartj  41  Ch.  D.  494  ;  In  re  Merchant 
TtM9  Campamyy  30  Ch.  D.  28. 

In  the  same  case  Kay.  J.,  held  that  the  scale  does  not  apply  to  the 
gzuLt  (^  an  easement)  such  as  the  right  to  lay  and  maintain  water  pipes 
tiiroiigli  the  lands  of  other  persons. 

"  Of  all  eonveyanees." — The  conveyance  begins  when  the  thing  to 
be  conveyed  is  ascertained.  The  promoters  are  not  liable,  therefore,  for 
the  ooets'of  ascertaining  what  is  to  be  conveyed,  and  are  not,  therefore, 
xeaaired  to  pay  the  cost  of  apportioning  the  rents  where  a  part  of  lease- 
hold premises  is  purchased  by  agreement.  The  costs  of  preparing  a  map 
to  be  annexed  to  the  conveyance,  also  of  a  schedule  showing  the  appor- 
tionment, including  the  surveyor's  charges  for  looking  over  it,  are  pay- 
able by  the  promoters.  Ex  'parte  Buck,  1  H.  &  M.  519.  As  to  costs  of 
apportionment,  see  notes  to  section  80,  ante,  p.  198,  and  section  119, 
potfj  p.  S867.  The  costs  of  conveyancing  counsel  are  payable  subject  to 
fiuaticm.    In  re  Spooner^s  Estate,  1  K.  &  J.  220. 

Where  a  railway  company  purchased  lands  from  a  colliery  company, 
and  part  of  the  agreement  was  that  the  railway  company  should  carry 
the  vendor's  coals  at  a  fixed  price,  it  was  held  that  this  agreement  was 
caUateral,  and  that  the  costs  of  the  instrument  embodying  the  agree- 
ment were  not  payable  by  the  company  as  part  of  the  costs  of  the  con- 
reyance.    Be  LeUch  and  Kewney,  15  W.  B.  1055. 

•*0f  deducing,  evidencing,  and  verifying  the  title."— If  the 
pTDmoteiB  of  an  imdertaking  rej^uire  letters  of  administration  to  be 
taken  out  or  some  act  to  be  done  in  order  that  the  vendor  may  be  able 
to  formally  complete  a  title  which  is  in  substance  good,  they  will  have 
to  pay  the  costs  thereof.  Thus,  where  a  testator  had  l)equeathed  lease- 
hold "property  and  the  executor  had  died,  the  promoters,  in  order  to 
aoqaire  a  good  title,  required  that  adminit>tration  de  bonis  non  should  be 
taken  out,  they  were  ordered  to  pay  the  costs  thereby  occasioned.  In  re 
Liverpool  Imprsumnent  Act,  L.  K.  5  £q.  282,  overruling  In  re  South 
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BwsL  82.  Wale$  Railway  Company,  14  Beav.  422,  a  case  where  proceedings  were 
—  required  under  the  Trustee  Acts  to  enable  an  infant  to  convey ;  and 
see  Be  Mandutter  and  Southport  Railway  Company^  19  Beav.  365 ;  In  t€ 
Lowr^s  Willf  15  Eq.  78.  So,  where  land  was  to  be  purchased  from  the 
transferee  of  a  deceased  mortgagee  whose  heir  could  not  be  discovered, 
the  promoters  were  ordered  to  pay  the  costs  of  a  petition  by  the  vendor 
for  the  appointment  of  a  person  to  convey  to  the  company  in  place  of 
the  heir-at-law.  Re  Nadu's  Estaiey  4  W.  R.  Ill ;  i^e  Eaglem  Counties,  dx.. 
Railway  Company;  Ex  parte  Cave,  26  L.  T.  (o.s.)  176. 

In  a  case  where  a  landowner  had  agreed  to  sell  land  to  a  company, 
and  it  appeared  that  a  small  part  thereof  was  mortgaged,  the  company 
were  held  not  to  be  liable  to  pay  the  costs  occasioned  in  getting  the 
mortgage  dischar&ed,  the  Court  apparently  being  of  opinion  that  the 
vendor  nad  agreed  to  sell  the  fee  freed  from  the  mortgage,  and  it  was 
expressly  stated  that  the  case  was  so  decided,  owing  to  ihe  peculiar 
circumstances.    ExparU  Phillips,  32  L.  J.  Ch.  102. 

The  principle  laid  down  in  In  re  Liverpool  Improvement  Act,  supra, 
has  been  adopted  in  two  recent  cases  in  Ireland,  and  it  was  held  that 

I>romoterB  taking  land  from  a  person  who  had  been  in  possession  of 
easehold  premises  for  more  than  twelve  years  were  bouna  to  pay  not 
only  the  costs  of  taking  out  administration  to  the  previous  assignee  of 
the  premises,  but  of  the  conveyance  by  the  administrator  of  such 
assignee  to  the  person  in  possession.  In  re  Dublin  (South)  Oily  Market 
Company,  Ex  pake  Keatley,  25  L.  R.  Ir.  265. 

Tne  promoters  cannot  by  executing  a  deed  poll  under  section  76 
escape  tne  payment  of  these  costs,  for  it  they  are  incurred  in  order  to 
have  the  money  paid  out  of  Court,  ihey  will  be  ordered  to  pay  them. 
In  re  DMin  Junction  Railways,  Ex  parte  Kelly,  31  L.  R  Ir.  137.  And 
if  they  pay  money  in  because  the  vendors  refuse  to  stamp  certain  docu- 
ments, they  will  nave  to  pay  the  costs  of  the  application  to  have  it  paid 
out.  Ex  parU  BirJAeck  Freehold  Land  Society,  24  Ch.  Div.  119.  And  if 
after  a  conveyance  has  been  prepared  the  promoters  pay  the  money  into 
Court,  they  will  be  ordered,  unaer  section  80,  to  pay  the  costs  incurred 
in  and  about  t^e  abstract  and  preparation  of  tne  conveyance.  Inrt 
Crystal  Palace  Railway  Company  and  In  re  Divers,  1  Jur.  (n.8.)  995. 

Costs  of  deducing  title  have  been  allowed  \mder  a  special  Act,  which 
merely  directed  that  the  company  should  pay  the  costs  of  "contract, 
sale,  and  conveyance.*'  Ex  parte  Trustees  of  Addev's  CharHv,  12 
L.  J.  Ch.  513.  But  if  there  is  no  such  provision  in  tne  Act  and  the 
Lands  Clauses  Acts  are  not  incorporated,  the  Court  has  no  jurisdiction 
to  onier  the  costs  either  of  deducing  the  title  or  of  tie  conveyance,  but 
it  woidd  appear  that  such  costs  can  ue  paid  out  of  the  purchase  money 
in  Court,    lie  Strachan's  Estate,  9  Ha.  184. 

Prior  to  the  Conveyancing  Act,  1881,  when  a  person  had  contracted 
to  sell  land  and  died,  and  the  estate  descended  to  an  infant  heir  or 
devisee,  or  if  he  died  intestate  and  without  an  heir,  proceedings  had  to 
be  taken  either  under  the  Trustee  Acts  or  by  action  to  enable  the 
purchaser  to  obtain  the  conveyance.  In  such  cases  questions  frequently 
arose  as  to  whether  or  not  promoters  were  liable  to  pay  the  costs 
thereby  occasioned.  See  cases  collected  in  Browne  and  Theobald's 
"  Law  of  Railways,"  2nd  edit.,  p.  206.  By  section  4  of  the  above  Act^ 
the  personal  representatives  are  empowered  to  convey  "  where  at  the 
deatn  of  any  jxirson  there  is  subsisting  a  contract  enforceable  against 
his  heir  or  devisee  for  the  sale  of  the  fee  simple  or  other  freehold 
interest  descendible  to  his  heirs  in  general  in  any  land.'' 
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83,  It  the  promoters   of  tlie   undertaking  and  the  party  Beet.  8S. 
entitled  to  any  such  costs^CL^  shall  not  agree  as  to  the  amount  Taxation 
fcreof,  sach  costs   shall    be    taxed   by   one  of  the  taxing  ^"^^^ 
^Mfera  of  the  Court  of  Chancery  (or  by  a  Master  in  Chan--  wicw- 
«7  m  Ireland), Q>)  upon  an  order  of  the  same  Conrt,  to  be 
obtained  npon  petition  in   a   snmmary  way  by  either  of  the 
fu&s;  and  the  promoters   of   the   undertaking   shall   pay 
"rioi  &e  said  Master  shall  certify  to  be  due  in  respect  of  such 
costs  to  tlie  party  entitled  thereto,  or  in  default  thereof  the 
Bune  may  be  recovered  in  the  same  way  as  any  other  costs 
faj^lile  under  an  order  of  the  said  Court,  or  the  same  may  be 
i«co\ered  by  distress  in  the  manner  hereinbefore  provided  in 
Q^T  cases  of  costs  ;(c)  and  the  expense  of  taxing  such  costs 
shall  be  borne  by  the  promoters  of  the  undertaking,  unless 
upon  such  taxation  one-sixth  part  of  the  amount  of  such  costs 
AaH  be  disallowed,  in  which  case  the  costs  of  such  taxation 
shall  be  borne  by  the  party  whose  costs  shall  be  so  taxed, 
and  the  amount  thereof  shall  be  ascertained  by  the   said 
Master,  and  deducted  by  him  accordingly  in  his  certificate  of 
soch  taxation. 

(a)  These  are  the  costs  mentioned  in  last  section. 
{h)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1892. 
(c)  Sections  34  and  53,  and  see  notes  thereto,  arUCy  pp.  76, 103. 

''Upon  an  Order."— For  Forms  of  Order,  see  Seton  "On  Decrees," 
dth  edit^  p.  2044. 

Piomoters  who  have  paid  the  costs  of  conveyance  cannot  obtain 
nbseqnently  an  order  as  of  course  to  have  their  costs  taxed  under  this 
mxtkm,  and  such  an  order  will  be  set  aside.  Ex  parte  SamernUey  23 
Ch.  D.  167.  Where  an  inquisition  has  been  abandoned  and  occupation 
has  been  given  on  the  company's  imdertakin^  to  pa^  costs,  it  would 
appear  that  they  cannot  be  taxed  under  tms  section.  Marquis  of 
iJrogkeda  v.  Great  Saulhem  and  Western  Railway  Company^  12  Ir.  £q. 
lOSu 

The  Court  has  jurisdiction  to  review  the  Master's  taxation  tmder  this 
aectioQ.  Owen  v.  Londjon  and  North  Western  Railway  Company^  L.  R  3 
Q.  B.  54,  p.  60;  Sandbach  Charity  Trustees  v.  North  StaffortUhire  Railway 
OompoMfy  3  Q.  B.  1,  p.  5. 

And  with  respect  to  the  entry  upon  lands  by  the  promoters 
of  the  undertaking,  be  it  enacted  as  follows  :(a) 
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Beet,  64,      84,  Th^  promoters  of  the  undertaking  shall  not,  except 
Fftyment    by  consent  of  the  owners  and  occupiers,  enter  npon  any  lands 
bemSo*^  which  shall  be  required  to  be  purchased  or  permanently  used 
preTioiuto  for  the  purposes  and  under  the  powers  of  this  or  the  special 
except  to    'A.ct,  until  they  shall  either  have  paid  to  every  party  having 
«"^«y»  *C'  any  interest  in  such  lands,  or  deposited  in  the  bank,  in  the 
manner  herein  mentioned,  the  purchase  money  or  compensa- 
tion agreed  or  awarded  to  be  paid  to  such  parties  respectively 
for  their  respective  interests  therein  :  Provided  always,  that 
for  the  purpose  merely  of  surveying  and  taking  levels  of  such 
lands,  and  of  probing  or  boring  to  ascertain  the  nature  of  the 
soil  and  of  setting  out  the  line  of  the  works,  it  shall  be  lawful 
for  the  promoters  of  the  undertaking,  after  giving  not  less 
than  three  nor  more  than  fourteen  days'  notice  to  the  owners 
or  occupiers  thereof,  to  enter  upon  such  lands  without  previous 
consent,    making    compensation    for    any  damage    thereby 
occasioned  to  the  owners  or  occupiers  thereof, 
(a)  Sections  84—01. 

"  Shall  not  .  .  .  enter." — The  interference  with  an  easement 
belonging  to  a  neighbouring  owner  over  the  land  taken  is  not  an  entry 
ujwn  the  easement  within  this  section,  and  the  owner's  remedy  is  not  an 
action  for  injunction,  but  for  compensation  under  section  68,  and  this  is 
so  whether  or  not  the  definition  of  lands  in  the  special  Act  includes 
easements  and  rights  over  lands.  Clark  v.  London  School  Board,  10  Ch. 
120 ;  London  School  Board  v.  Smith,  W.  N.  (1895)  37  ;  Duke  of  Bedford  v. 
Dawson,  20  Eti.  253  ;  Wigram  v.  Fryer,  36  Ch.  D.  87  ;  Macey  v.  Mdro- 
politan  Board  of  IVorh,  33  L.  J.  Ch.  377 ;  Temple  Pier  Company  v. 
Metropolitan  Board  of  JVorks,  13  W.  R.  535;  Btuh  v.  Trowbridge  Water- 
works  Company,  19  Eq.  291. 

If  a  company  are  empowered  to  create  an  easement  over  the  lands  of 
another,  then  tney  cannot  proceed  to  create  that  easement  without  the 
consent  of  the  owner  or  by  taking  proceedings  under  the  Act  to  acquire 
such  easement  HUl  v.  Midland  Railway  Company,  21  Ch.  D.  143  ;  and 
see  Oreat  Western  Railway  Company  v.  Sioindon,  dsc,  RaUway  Campanyf 
9  A.  C.  787. 

And  if  they  are  not  empowered  to  create  an  easement  they  cannot,  of 
course,  enter  upon  land  for  that  purpose,  as,  for  example,  to  make  an 
accommodation  pathway.  They  must  purchase  the  land.  Rangely  v. 
Midland  Railway  Company,  3  Ch.  306. 

If  a  company  are  authorised  to  make  a  tunnel  or  to  throw  a  bridge 
over  land,  tliis,  in  the  absence  of  si)ecial  provision,  does  not  enable  them 
to  acquire  only  the  stratum  of  laud  necessary  for  this  pui-])ose  ;  they 
must  take  the  whole  of  the  land  from  the  centre  of  the  earth  usque  ad 
cerium.  If  they  attem])t  to  enter  by  dej)ositing  only  the  value  of  the 
stratum,  or  give  notice  to  treat  only  for  the  stmtum,  they  will  be 
restrained  from  proceeding  with  their  works.  Ramsd4in  v.  Alanchester, 
South  Junction,  and  Altrincham  Railway  Company,  5  R.  C.  352  ;  Pinchin 
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T.  WadmU  Bailway  Company y  1  K.  ft  J.  34.    The  special  Aet  mar,  of  Beet.  M. 

ooane,  empower  tlie  company  to  acquire  an  easement  only.    See  Gnat       

Waiim  Railway  Company  y.  Swindon  Bailway  Company^  9'A.  C.  787. 

It  has  been  the  custom  in  Acts  of  Parliament  and  othemiM  to 
describe  as  e&sements  such  righte  as  tho^  of  making  tunnels  under  land 
witjbout  taking  the  surface,  or  of  throwing  bridges  over  land,  or  of 
dadicatisg  footpaths  to  the  use  of  the  public  To  call  th<f:<e  **  ea^e- 
ZBenU'  is,  however,  inaccurate.  In  Metropolitan  Baiimty  O/z/ty^my  v. 
Folder  [18931  A.  C.  416,  it  was  held  that  a  tunnel  is  an  interest  in  knd 
—a  oorporBai  hereditament,  and  not  merely  an  easement.  The  dedica- 
tion of  a  public  footway  is  also  not  an  easement  See  per  Cjorss,  hJ^ 
Bmdy  V.  Midland  Bailway  Company ^  3  Ch.  306,  p.  310,  and  note  to 
section 3,  "Lands,"  ante,  p.  7. 

The  right  to  make  a  tunnel  without  being  under  the  obli^atioQ  to 
tab  die  surface  is,  therefore,  the  ri^ht  to  take  an  interest  in  knd.  It 
does  not  matter  whether  the  special  Act  authorises  the  company  to 
''apprOT>riate  and  use  the  subsoil,''  as  such  words  are  equivalent  to 
*iake."  See  Metropolitan  Bailway  Company  v.  Fowler,  supra.  A  com- 
pany so  authorised  to  make  a  tunnel  may  be  restrained  by  injunction  if 
thej  proceed  to  extract  the  subsoil  without  proceeding  according  to  this 
Act,  by  purchasing  the  same,  or  apparently  by  deposit  under  section  85. 
fmier  v.  Waterloo  and  City  Bailway  Company  (lS9o\  1  Ch-  627. 

The  placing  of  materials  on  the  land  with  the  consent  of  the  tenant 
■  not  an  entry  on  the  lands  so  as  to  entitle  the  landowner  to  apply  for 
an  injunction.     Standi^  v.  Afayor  of  Liverpool^  1  Dr.  1. 

Besides  the  remedy  by  injunction  the  promoters  are  also  liable  to  a 
penalty  for  wrongfully  entering  upon  land.    See  section  89,  infra. 

^Except  by  Consent." — If  the  landowner  consent  to  the  entry  he 
cannot  treat  the  promoters  as  tenants  at  will,  and  in  the  event  of  a 
diipQte  arising  revoke  the  consent  and  bring  an  action  of  ejectment  or 
tre^iasB.  His  remedy  is  to  recover  compensation  under  the  Act.  Knapp 
V.  London,  Chatham^  and  Dover  Bailway  Company ,  11  W.  R.  890 ;  Doe 
I  Hwdson  V.  Lwds  and  Bradford  Bailway  Company,  16  Q.  B.  796. 

The  landowner  may  by  his  conduct  and  silence  be  considered  to  have 
consented,  and  if  so  an  injunction  will  not  be  granted  at  lus  instance 
[Gnenhaigk  v.  Manehegler  and  Birmingham  Bailway  Company,  3  My.  &  Cr. 
7d4),  but  merely  refraining  from  taking  action  is  not  enough,  as,  for 
example,  if  tbie  owner  did  not  know  that  the  land,  being  a  roadway, 
did  not  belong  to  him.  Marquis  of  Salisbury  v.  Great  NorUiem  Bailway 
Vmpany,  5  C.  B.  (n.8.)  174. 

If  there  is  a  dispute  as  to  whether  a  landowner  has  consented  or  not 
and  a  company  have  entered,  the  Court  will  not  interfere  by  injunction 
to  »top  the  works,  but  will  order  the  proximate  value  to  Vje  depoiiited 
untfl  the  amount  is  determined.  Langford  v.  Brighton,  Leices  and 
Bastings  Bailway  Company,  4  R.  C.  65.  A  similar  order  was  made 
vkere  it  was  shown  that  a  company  had  found  it  necessary  to  enter  in 
Older  to  insure  public  safetv,  and  that  subsequent  to  the  entry  the  land- 
owner had  treated  with  the  company  in  re«jpect  thereof.  Tovxr  v. 
Eastern  Counties  Bailway  Company,  3  B.  C.  374.  As  to  entry  u|)on  land 
to  repair  damage  caused  by  accident  and  ensure  safety,  see  the  Railways 
Kegmation  Act,  1842  (5  &  6  Vict.  c.  55),  ss.  14  and  15,  in  note  to  section  16 
of  the  Railways  Clauses  Act,  1845,  post. 

^  iTntil  they  sliall  have  paid.'*— This  section  must  be  read  with 
the  further  proviso  in  section  85  enabling  the  promoters  of  an  under- 
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Saot.  84.  taking  upon  certain  conditionB  to  enter  without  tlie  consent  of  the 
—  owner  and  before  making  payment  or  deposit,  as  mentioned  in  this 
section.  If  they  enter  with  the  consent  oi  the  owner,  or  without  his 
consent  under  that  section,  the  landowner  has  in  respect  of  his  purchase 
money  the  ordinary  equitable  lien  of  an  unpaid  yendor  which  can  be 
enforced  by  action,  whether  the  price  has  hoen  determined  by  agree- 
ment or  by  inquisition.  See  the  cases  collected  in  notes  to  section  85, 
note  '*  Vendor's  lien  f  and  see,  for  ezainple,  Wing  y.  ToUenham  and 
Hampstead  Junction  Railway  Company^  3  Ch.  740. 

"  To  every  party  having  any  interest."— An  action  will  lie  for 
an  injunction  to  restrain  a  company  retaining  possession  of  land,  eyen 
where  the  plaintifiPs  interest  is  merely  a  lien  for  improvements  done  to 
the  land  {Rogers  y.  Dock  Company  at  Kingiton-upon-HuU^  34  L.  J.  Ch. 
165),  or  an  equitable  right  to  possession  imder  building  agreements. 
Birmingham  and  District  Land  Company  y.  London  and  ^oru^  Western 
Railway  Company,  40  Ch.  D.  268. 

If  the  promoters  take  possession  and  by  mistake  some  interest  is 
omitted  to  be  purchased,  tney  are  entitled  to  remain  in  possession  for 
six  months  to  enable  them  to  purchase.  See  section  124,  and  notes,  posC, 
p.  272. 

**  Of  Surveying." — If  the  promoters  enter  for  this  purpose  they  must 
give  the  requisite  notice,  but  where  they  had  entered  without  such 
notice,  but  merely  to  survey  and  level  and  set  out  the  line  of  their  works, 
the  Court  refused  to  grant  an  injunction,  on  their  undertaking  not  to 
proceed  further  without  giving  the  proper  notices.  Fooks  y.  WHts, 
Somerset  and  Weynumth  RaUvxiy  Company,  4  R.  C.  210. 

Rioters      gg^  Provided  also,  that  if  the  promoters  of  the  under- 
allowed  to  taking  shall  be  desirous  of  entering  upon  and  using  any  such 
hmdB^     lands  before  an  agreement  shall  have  been  come  to  or  an 
before  pnr-  award  made,  or  verdict  given  for  the  purchase  monej  or  com- 
making      pensation  to  be  paid  by  them  in  respect  of  such  lands,  it  shall 
^[JJP^I^  be  lawful  for  the  promoters  of  the  undertaking  to  deposit  in 
secnri^     the  bank  by  way  of  security,  as  hereinafter  mentioned,  either 
bSndT^"^^  the  amount  of  purchase  money  or  compensation  claimed  by 
any  party  interested  in  or  entitled  to  sell  and  convey  sudi 
lands,  and  who  shall  not  consent  to  such  entry,  or  such  a  sum 
as  shall,  by  a  surveyor  appointed  by  two  justices  in  the 
manner   hereinbefore  provided  in  the  case  of  parties  who 
cannot  be  found,  be  determined  to  be  the  value  of  such  lands, 
or  of  the  interest  therein  which  such  party  is  entitled  to  or 
enabled  to  sell  and  convey,  and  also  to  give  to  such  party  a 
bond,  under  the  common  seal  of  the  promoters  if  they  be  a 
corporation,  or  if  they  be  not  a  corporation  under  the  hands 
and  seals  of  the  said  promoters,  or  any  two  of  them,  with  two 
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soffident  soreiies  to  be  approved  of  by  two  justices  in  case  Beet.  85. 
tike  paiti^  difEer,  in  a  penal  snm  equal  to  the  sam  so  to  be 
depoated,  conditioiied  for    payment  to  such  party,  or  for 
depc^t  in  the  bank  for  tbe  benefit  of  the  parties  interested  in 
such  lands,  as   tbe  case   may  reqnire,  nnder  the  provisions 
bemn  contained,  of  all  sncb  purchase  money  or  compensa- 
^,  as  may  in  manner  bereinbefore  provided  be  determined 
to  be  payable  by  tbe  promoters  of  the  undertaking  in  respect 
of  the  lands  ao  entered  upon,  together  with  interest  thereon, 
at  the  rate  of  five  pounds  j^er  centum  per  annuniy  from  the 
tome  of  entering  on  snch  lands,  until  such  purchase  money  or 
compensation  sball  be  paid  to  such  party,  or  deposited  in  the 
hank  for  the  benefit  of  the  parties  interested  in  such  lands, 
under  the  provisions  herein  contained  ;  and  upon  such  deposit 
by  way  of  security  being  made  as  aforesaid,  and  such  bond 
being  delivered  or  tendered  to  such  non-consenting  party  as 
afor^aid,  it  shall  be  lawful  for  the  promoters  of  the  under- 
taking to  enter  upon  and  use  such  lands,  without  having  first 
paid  or  deposited  the  purchase  money  or  compensation  in 
other  cases  required  to  be  paid  or  deposited  by  them  before 
entering  upon  any  lands  to  be  taken  by  them  under  the  pro- 
visioiis  of  this  or  the  special  Act. 

In  ihe  case  of  railway  companies  thia  section  has  been  amended  by 
tlie  Railway  Companies  Act,  1867  (see  30  &  31  Vict  c  127,  s.  36,  pout). 
By  tliat  Act  the  ^oard  of  Trade  appoints  the  surveyors  and  approves 
tbesuretiea, 

"  The  promoters  of  the  undertaking."— Where  the  promoters  are  a 
pnbHc  authority,  the  special  Act  may  contain  provisions  wide  enough 
to  exrlode  sections  84  and  85  ;  thus  it  was  held  that  the  Metropolitan 
Boud  of  Works  might  enter  upon  land  for  the  purpose  of  making  a 
sewer  under  the  powers  of  their  Act  which  incorporated  these  sections, 
without  depositing  the  purchase  money  or  executing  a  bond.  North 
Lomdon  JSauway  Ccmpany  v.  MetropoUtan  Board  of  fvorks,  29  L.  J.  Ch. 
909  ;  and  see  per  Cotton,  L  J.,  In  re  Corporation  of  Dudley^  8  Q.  B.  D. 
86;  p.  96. 

In  the  case  of  water  companies,  see  Waterworks  Clauses  Act,  1847, 
aectioQ  6  (posf),  which  empowers  them  to  enter  upon  streams  on  mAVing 
a  deposit. 

''Before  an  Agreement,'*  Ac.— It  is  not  clear  as  to  whether  the 
pvomoters  can  proceed  under  this  section  until  after  they  have  either 
given  a  notice  to  treat  under  section  18,  or  made  an  agreement  to  pur- 
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Sect.  86.  chase..  Lord  Watbon,  in  Twerton  Railway  Chmpany  v.  LoMemore,  9 
—  A.  0.  480,  p.  601,  and  in  Cfreat  Western  Railway  Company  v.  Sioindon 
Railway  Company,  9  A.  C.  787,  p.  805,  he  gave  it  as  his  opinion  that  the 
promoters  could  not  enter  and  use  under  this  section  until  they  had 
acquired  a  right  as  purchasers  under  an  inchoate  or  imperfect  contract 
constituted  by  compulsory  notice  to  treat  or  by  agreement.  In  the 
former  case  this  opinion  was  not  questioned  by  either  Lords  Cairns  or 
Blackburn,  but  in  the  latter  case  Lord  Bramwell  (p.  810)  expressed 
the  opposite  opinion,  and  considered  that  the  sections  dealing  with  the 
taking  of  land  (sections  16 — 68)  had  no  application  to  those  in  regaid 
to  entering  upon  land,  i.e.,  to  sections  84 — 91,  and  Lord  Fitzgerald 
apparently  agreed  with  him.  Cf.  Ford  v.  Plym^uih^  <fcc.,  Railway  Gmnr- 
pany,  W.  N.  (1887),  p.  210. 

If  the  company  desired  to  enter  in  order  to  acquire  a  perpetual 
easement  under  their  special  Act,  it  is  not  necessary  that  the  capital 
should  be  subscribed  as  provided  by  section  16.  Great  Western  Railway 
Company  v.  Swindon  Railway  Compcmy,  9  A.  C.  787. 

It  is  clear,  however,  that  once  they  have  given  the  notice  to  treat  that 
they  can  enter  under  this  section  at  any  time  until  the  expiration  of  the 
time  limited  for  carrying  on  the  works. 

Thus,  they  may  enter  after  having  given  notice  of  their  intention  to 
summon  a  jurv,  and  may  change  the  appearance  of  the  land  so  that  a 
jury  may  not  be  able  to  form  an  opinion  as  to  its  value.  Langha/m  t. 
Great  Northern  Railway  Company,  1  De.  G.  &  S.  486. 

If  the  notice  to  treat  has  been  given,  the  entry  under  this  section  can 
be  made  after  the  period  for  compulsory  purchase  has  expired  as  such 
entry  is  not  an  exercise  of  the  powers  of  compulsory  purchase  {SaliAury 
V.  Great  Northern  Railway  Company,  17  Q.  B.  840),  and  it  can  be  made 
at  any  time  before  the  expiration  of  the  time  limited  for  the  execution 
of  the  works  if  made  horC^  fide  and  for  the  puqiose  of  the  works,  and 
whether  the  works  can  be  completed  within  the  time  limited  or  not, 
and  the  promoters  can  continue  m  possession  after  that  time  and  com- 
plete the  works.  Tiverton  Railway  Company  v.  Loosemore,  9  A.  C.  480. 
Similarly,  after  such  entrv,  the  amount  of  the  purchase  money  may  be 
assessed  subsequently  to  tlie  expiration  of  the  time  limited  for  comple- 
tion of  the  works.  S.  C.  and  Doe  d,  Armitstead  v.  North  StaffordMre 
Railway  Company,  16  Q.  B.  526. 

It  has  been  said  that  a  company  cannot  take  advantage  of  this  section 
unless  there  is  urgent  necessity  for  immediate  entry  on  the  lands  (per 
Malins,  V.C,  in  Field  v.  Carnarvon  and  Llanberis  Railway  Company, 
5  £q.  190),  but  in  Loosemore  v.  Tiverton,  22  Ch.  D.  26,  p.  46,  Selbobni, 
L.O.,  pointed  out  that  there  were  no  words  to  that  effect  in  the  Act, 
and  see  Fry,  J.,  to  the  same  effect  $  and  cf .  Willey  v.  South  Eastern  Rail- 
way  Company,  6  R  0.  100. 

If  a  notice  to  treat  has  been  given  and  the  promoters  enter  under  this 
section,  it  is  doubtful  whether  they  can  be  compelled  to  proceed,  or  whether 
they  themselves  can  proceed  under  section  23  to  have  compensation  ascer- 
tained, or  whether  the  landowner  must  take  the  initiative  and  have  the 
compensation  assessed  under  section  68.  Lord  Cottenham  considered 
section  68  applicable,  and  refused  to  ordera  company  who  had  entered  under 
section  86  to  summon  a  jury  under  section  23.  Adams  v.  London  and 
Blackwall  Railway  Company,  2  M.  <k  G.  118.  In  Tiverton  Railway  Com- 
pany V.  Loosemore,  9  A.  C.  480,  Earl  Cairnb  thought  that  the  proo^sdings 
Bhould  go  on  under  section  68  (p.  491),  but  Lord  Blackburn  thought  that 
the  landlord  might  proceed  under  the  notice  to  treat,  and  saw  nothing  to 
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I  merent  the  promoteiB  from  issuing  tlieir  -warTant  and  having  the  price  SOCt.  80. 
f  loeitained  against  an  unwilling  vendor  after  they  have  entered  (pp.       — 
■  498, 499). 

Deposit  the  Amoimt  of  the  Purcliase  Honer.— Aa  to  how  the 

►  deposit  is  to  be  made,  see  section  86,  and  Supreme  Court  Fund  Rules, 
1SS6,  set  out  in  the  notes  to  section  69,  ante,  p.  146. 

The  amoimt  to  be  deposited  should  include  not  only  the  actual  value 
d  the  land,  but  also  the  compensation  for  severance  and  for  injuriously 
aiecting  the  lands  held  therewith,  which  matters  are  to  be  taken  into 
wo-  nt  in  assessiog  the  purchase  money.  Field  v.  Gamarvon  atui  Llanheris 
Uilvay  Company^  b^.  190,  and  see  sections  49  and  63,  ante,  pp.  94,  110. 

Where  a  railway  company  were  authorised  to  construct  a  tunnel 
trough  land  without  purchasing  the  surface,  unless  it  was  found  by  a  juiy 
or  arbitrator  that  the  tunnel  could  not  be  made  without  risk  thereto,  it 
v^B  held  that  only  the  value  of  that  right  or  stratum  need  be  deposited 
before  entry.    HiU  v.  Midlaiid  Bailvxiy  Company^  21  Ch.  D.  143. 

Where  a  railway  company  are  by  their  special  Act  authorised  to  take 
pait  ody  of  buildings,  if  in  the  opinion  of  a  jury  or  arbitrator  they 
«n  be  severed  without  material  detriment,  and  an  arbitrator  decides 
tbat  they  can  be  so  severed,  the  company  can  enter  under  this  section  on 
teating  only  the  value  of  the  pait  to  be  taken.  Lainhert  v.  VMin^ 
^iefefcw,  and  fFexfrnrd  Railway  Company,  26  L.  R.  Ir.  163. 

It  has  been  held  that  it  is  the  value  of  the  land  referred  to  in  the 
^^^  to  treat  that  is  to  be  deposited.  Where  bv  subsequent  negotia- 
Jttfis  between  surveyors  of  the  parties  it  was  agreed  that  less  land  should 
« taken  than  that  stated  in  the  notice  to  treat,  and  the  amoimt  deposited 
''s  in  respect  of  that  lesser  quantity,  the  entry  was  held  bad  as  the 
^ff^yor  was  not  the  landowner's  agent  to  make  this  alteration,  or 
to  niake  the  clum  in  respect  thereof.  Ford  v.  PlynunUh,  <fcc.,  Eailtpay 
ww«9,  W.  N.  (1887)  201. 

^^'heie  a  company  had  given  notice  to  treat  for  ten  parcels  of  land 
^pF^tly  usea  t(^ther,  it  was  held  that  they  could  not  enter  upon 
^ht  of  them  bv  depositing  the  value  of  the  eight  only,  but  that  they  must 
deposit  the  value  of,  and  give  security  for,  the  whole  (Barker  v.  North 
«a#ofjijfeire  Railway  Company,  5  R.  C.  401 ).  Possibly  these  decisions  may 
bp  affected  by  what  appears  to  be  the  ruling  of  the  House  of  Lords  in 
5^  W'eUem  Railway  Company  v.  Swindon  Railway  Company,  9  A.  C. 
/B7,  that  section  85  is  wholly  independent  of  section  18. 

It  has  frequently  been  held  that  in  cases  where  a  notice  to  treat  has 

"^  given  and  tie  landowner  has  given  a  valid  counter-notice  under 

*ction  92  requiring  that  the  whole  of  a  house  or  building  should  be 

^en,  that  the  promoters  can  only  enter  upon  the  land  after  depositing 

ttie  valne  of  the  whole.      Giles  v.  London,  Chatham,  and  Dover  Railway 

^^wny,  84  L  J.  Ch.  603  ;  Underwood  v.  Bedford  and  Cambridge  Rail- 

*»!f  (>mwmi,  7  Jur.  (n.s.)  941  ;  Gardner  v.  Charing  Cross  Railway  Com- 

^%  2  J.  &  H.  248.    Whatever  a  company  are  bound  to  take  under  the 

^  most  be  taken  into  accoimt  and  valued  if  they  proceed  under 

«e  85th  Bection,  so  that  the  value  of  trade  fixtures  ana  machinery  in  a 

'  ^^ufactory  must  be  deposited.    Gibson  v.  Hammersmith  Railway  Com- 

P"*yj  11  W.  R.  299.      If  the  counter-notice  is  invalid,  deposit  of  the 

I  ^ue  of  the  part  required  will  be  sufficient.     Tiverton  Railway  Company 

I  »ioMcmor«,9  A.  C.  480. 

hi  a  case  where  the  valuation  was  made  by  a  surveyor  appointed 
j  ^et  the  Lands  Clauses  Act,  for  a  railway  company  who  entered  after 
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Sect.  85.  the  pafwinK  of  the  Railway  Companies  Act,  1867,  on  depositing  the 
—       value  80  determined,  such  entry  was  held  invalid,  on  the  ground  that 
the  valuation  should  have  been  made  under  the  later  Act.    Field  v. 
Carnarvon  and  Llanberig  RaUtoay  Company,  5  Eq.  190. 

In  two  cases  where  the  valuation  exceeded  the  amount  in  Court,  the 
promoters  have  been  ordered  subsequently  to  bring  the  difference  into 
Court.  Aahford  v.  London,  Chatham  and  Dover  Railway  Company,  14 
L.  T.  (n.8.)  787  ;  Ez  parte  London,  Tilbury,  and  Southend  Railway 
Company,  I  W.  R.  333. 

Minerah. — The  law  in  respect  of  minerals  when  taken  by  railway 
companies  will  be  found  in  the  notes  to  sections  77 — 85  of  the  Railways 
Clauses  Act,  1845,  post. 

As  railway  companies  need  not  purchase  the  minerals  under  the 
lands,  they  may  enter  upon  the  lands  under  this  section  ^-ithout 
depositing  the  value  of  the  minerals,  at  least,  if  they  are  not  included 
in  the  notice  to  treat.  If,  however,  after  entry  without  denositiM:  the 
value  of  the  minerals,  they  remove  any  of  the  minerals,  tney  will  be 
liable  in  an  action  of  trespass  in  respect  thereof.  Looeemore  v.  Tiverton 
Railuxiy  Company,  22  Ch.  D.  25,  pp.  42,  43,  and  9  A.  C.  480. 

In  such  a  case  the  compensation  payable  under  sections  78  and  81 
of  the  Railways  Clauses  Act  need  not  be  included  in  the  bond  or 
deposit,  although  included  by  agreement  in  the  arbitration  held  affer- 
wards  as  to  the  purchase  money,  and  the  condition  of  the  bond  will  be 
satisfied  without  paying  such  compensation.  Ex  parte  Neath  and  Brecon 
Railway  Company,  2  Ch.  D.  201  ;  cf..  In  re  Lord  Gerard  and  London  and 
North  tVeetem  Railway  Company  (1895),  1  Q.  B.  459. 

*^  Claimed  by  any  party  interested."— Whei-e  there  are  mort- 
gagees security  should  li  given  in  respect  of  their  interest,  and  it  is 
not  enough  to  pay  in  the  value  of  the  land  in  the  name  of  the  mort- 
gagor, and  to  execute  a  bond  in  his  favour,  although  the  amount  may  l>e 
sufficient  to  cover  both  claims.  Ranken  v.  EaM  and  West  India  Doda 
Railwuy  Company,  12  Beav.  298. 

It  is  competent  for  promoters  to  deal  solely  with  any  person  baling 
a  beneficial  interest  in  respect  of  that  interest,  and  to  deposit  the  value 
thereof,  and  give  a  bond  to  that  person  only.  IVilley  v.  ^outh  Etutem 
Railway  Company,  1  M.  &  O.  58. 

"  Surveyor  appointed  by  two  Justices."— The  appointment  i« 

made  in  the  manner  provided  by  section  59. 

As  there  is  no  provision  as  to  notice  the  promoters  may  proceed  to 
have  the  surveyor  appointed  and  sureties  ai)proved  ex  parte,  and  without 
notice  to  the  landowner.  Bridges  v.  Jf  ilts,  Sotnerset,  and  JVeymouih 
Railioay  Company,  16  L.  J.  Ch.  335 ;  Langham  v.  Greai  hortkem 
Railway  Company,  1  De  G  &  S.  486. 

If  the  general  valuer  of  the  company  is  appointed,  who  has  acted  as 
negotiator  for  the  company,  the  appointment  will  not  on  that  OTOund 
be  invalid,  althoug:h  such  appointment  is  unsatisfactory.  Lanffkam  v- 
Great  Northern  Railway  Company,  5  R.  C.  263,  p.  266. 

As  regards  railway  companies,  however,  the  law  has  been  altered  by 
the  Railway  Companies  Act,  1867  (30  &  31  Vict,  c  127),  a  36,  see /w/. 
The  appointment  under  that  Act  is  now  made  by  the  Board  of  Trade, 
and  tne  company  are  required  to  give  seven  days'  notice  of  their 
intention  to  apply  for  the  appointment 
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'^The  Talne  of  Bach  Lands."— The  surveyor  most  examine  the  SMt.  85. 
raemiseB  in  sach  a  manner  as  to  enable  him  to  form  a  fair  judgment.       "^ 
Mere  inflection  of  the  exterior  is  not  sufficient    If  it  is  done  fairly  the 
Gcrart  will  not  disturb  it.     Cotter  y.  Metropolitan  Bailioay  Company. 
liW.Rl021. 

If  the  money  has  been  deposited  and  the  bond  executed  before  the 
fizrreyor  has  published  his  written  valuation,  this  will  not  invalidate 
tk  possession,  if  it  can  be  shown  that  the  amount  had  been  fairly  and 
properly  determined,  and  that  it  was  by  some  accident  that  the  sur- 
Y^TOf's  award  was  not  signed  till  after  the  money  was  paid  in.  Stamp» 
r.  Birmin^iani^  WoherhampUmy  and  Stcur  Valley  Railway  Company, 
THa.251,  256. 

^Qire  to  soeh  party  a  bond." — If  the  amount  deposited  Ia  insuffi- 
dsat,  the  bond  also  wm  be  invalid.  See  cases  in  note,  *'  Deposit  Uie 
asioiuit  of  the  purchase  money,"  supra,  p.  225.  If  the  promoters  enter 
iau>  possesion  after  giving  a  defective  lx)nd,  the  Court  will  not  restrain 
ihat  possession  if  a  subsequent  valid  bond  is  given,. but  will  consider  it 
2ft  a  possession  under  this  section.  The  Court  will,  however,  take  care 
^lat  a  proper  bond  is  executed  giving  the  owner  the  benefit  of  the  Act. 
WiOey  v.  South  Eattem  Railway  Company,  1  M.  &  Q.  58 ;  Poynder  v. 
Ontt  Korthem  Railway  Company,  2  Ph.  230. 

The  land  need  not  be  specially  described  in  the  bond  if  it  is  identi- 
fied by  the  prior  transactions.  Willey  v.  SotUk  Eaetem  Railway 
Ccmnany,  I  MT  &  G.  58,  68  ;  Cotter  v.  Metropolitan  Railvoay  Company, 
12  W.  R.  1021. 

The  Condition. — ^The  section  requires  that  the  bond  shall  be  conditioned 
'for  j»yment  to  such  party  or  deposit  in  the  bank  for  the  benefit  of  the 
parties  interested."  No  equivalents  ought  to  be  introduced  otherwise 
the  bond  may  be  invalid.  Thus  the  addition  of  the  words  "  or  other- 
wise" after  "  deposit  in  the  bank "  was  held  to  invalidate  the  bond 
(Hedbia^  v.  Phillips,  3  Ex.  1 68) ;  also  of  the  words  "  on  demand  "  before 
*Jay"aiid  ** deposit"  {Poynderv,  Great  Northern  Railway  Company,  2 
Pail  390  ;  Langham  v.  Great  Northern  Railway  Company,  6  R.  C.  263), 
and  of  the  words  "  shall  at  any  time  hereafter  "  before  "  pay."  Cotter  v. 
Mdropolitan  Railway  Company,  12  W.  R.  1021. 

If,  after  the  name  of  the  party  are  added,  the  words  **his  heirs, 
€xecut0T8,  administrators,  and  assigns  "  the  bond  will  not  be  invalid,  for 
it  is  in  effect  implied  that  if  the  party  dies  pavment  shaU  be  made  to 
the  party  entitled  to  his  estate,  if  freehold  to  his  heirs,  if  leasehold  to 
kis  execntors  {Hosking  v.  Phillips,  3  £x.  168),  so  that  if  the  interest  of 
)He  party  is  leasehold  it  is  proper  and  sufficient  to  add  *'  his  executors, 
administrators,  and  assigns."  Willey  v.  So^Uh  Eastern  Railway  Company, 
1  M.  &  G.  58.  If  the  promoters  are  dealing  with  the  owner  of  a  par- 
ticular interest  only,  such  as  a  lessee,  the  words  '*  the  parties  interested  " 
m^  be  omitted    S.  C. 

n  the  owners  of  the  laud  are  tenants  in  common  the  bond  will  be 
M,  if  the  deposit  is  made  in  their  names  jointly,  and  the  condition 
drawn  in  a  form  treating  them  as  joint  tenants.  Langham  v.  Great 
Korthem  Railway  Company,  5  R  C.  263. 

**  With  two  sufficient  Sureties." — In  the  case  of  railway  copipanies 
these  must  now  be  approved  by  the  Board  of  Trade.  Railway  Companies 
Act,  1867,  B.  36,  post, 
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BftCt*  8B«  But  under  neither  Act  is  the  approval  required  unless  the  parties 
—  differ,  and  the  bond  will  be  valid  without  such  approval  unless  the 
landowner  dissents.  Loosemors  v.  TiverUm  Bailioay  thmpanyy  22  Ch.  D. 
26,  p.  41 ;  9  A.  C.  480. 

Sureties  are  required  whether  the  bond  is  given  by  a  corporation  or 
an  individual,  and  it  would  appear  that  the  corporation  and  sureties 
should  enter  into  the  bond  jointly  and  severally.  Barker  v.  North 
Stafordshire  Railway  Company^  2  De  Q.  &  S.  65. 

When  land  is  purchased  for  the  purposes  of  the  Crown,  sureties  are 
not  generally  required.  See,  for  example,  the  Post  Office  (Land)  Act^ 
1881,  6.  3,  post ;  the  Military  Lands  Act,  1892,  s.  2,  post. 

"  Together  with  interest  thereon."— If  the  promoters  enter  under 
an  invalid  bond,  and  a  valid  one  is  afterwards  executed,  it  would  appear 
to  be  doubtful  as  to  the  date  from  which  the  interest  is  to  be  calculated. 
WUUy  V.  South  Eastern  Railvxiy  Comvany,  1  M.  &  Q.  58. 

If  tne  promoters  neglect  to  issue  their  warrant  to  summon  a  jury  for 
21  days,  as  provided  by  section  68,  the  amount  claimed  can  be  recovered, 
and  in  an  action  to  recover  that  amount,  it  has  been  held  that  section  85 
gives  interest  thereon,  from  the  date  of  taking  possession  to  the  date  of 
judgment  at  the  rate  of  5/.  per  cent.  In  re  The  Aberdare  Bailway 
Company^  8  W.  R.  603. 

As  to  interest  generaUy,  see  note  to  section  6,  ante,  p.  18. 

"  To  enter  upon  and  uae."— As  to  entering,  see  section  84,  note, 
"Shall  not  enter,"  ante,  p.  120. 

If  the  landowner  refuse  to  deliver  up  possession,  the  promoters  can 
issue  their  warrant  to  the  sheriflf  to  deliver  possession  of  the  same  under 
section  91,  infra,  and  it  was  held  by  Fry,  J.,  in  Loosemore  v.  Tiverton 
Railway  Company,  22  Ch.  D.  26,  p.  41  ;  9  A.  C.  480,  that  where  a  land- 
owner refuses  to  allow  a  company  to  enter  upon  land  on  which  they  are 
entitled  to  enter  under  section  85,  but  does  not  actually  resist  their  entij, 
they  are  justified  in  entering  peaceably  without  summoning  tiie  aherin. 

They  can  enter  under  this  section  in  order  to  acquire  an  easement  or 
horizontal  section  of  land,  if  they  have  power  under  their  act  to  acqiuire 
that  only.  Hill  v.  Midland  Railway  Company,  21  Ch.  D.  143 ;  Great 
Western  Kailway  Company  v.  Swindon,  d:c,.  Railway  Company,  9  A.  C.  787. 

The  power  to  "  use,"  is  intended  to  enlarge  and  not  to  limit  the  effect 
of  giving  possession.  It  enables  the  promoters  to  convert  the  land  at 
once  to  their  own  use,  and  to  use  it  as  their  own  as  if  they  had  entered 
after  payment.  The  landowner  has,  therefore,  no  right  to  resume 
possession,  and  to  claim  compensation  for  disturbance  of  the  soil,  if  the 
works  are  not  completed  by  the  time  limited  for  the  execution  of  the 
works.  Tiverton  Kailway  Company  v.  Loosemore,  9  A.  C.  480 ;  Doe  d. 
Armitsiead  v.  North  Staffordshire  Raihcay  Company,  16  Q.  B.  526.  The 
same  principle  applies  in  the  case  of  entenng  by  consent.  Doe  d.  Hudson  v. 
Leeds  and  Bradford  Railway  Company,  16  Q.  B.  796,  see  section  84,  note, 
"Except  by  consent,"  ante,  p.  121. 

The  landowner  might,  however,  have  a  right  of  re-entry  in  the  event 
of  the  company  becoming  insolvent,  and  his  having  to  enforce  his  vendor's 
lien.  Great  Western  Railway  Company  v.  Swindon,  dbc.  Railway 
Company,  9  A.  C.  787,  p.  810,  and  see  note,  wi/ra,  "  Vendor's  Lien." 

Recovering  the  Purchase  Money.— Vendor's  Lien.— If  after  the 

Promoters  of  an  undertaking  have  entered  into  possession  of  land  either 
y  consentj  or  under  this  section,  the  landowner,  after  the  price  has  been 
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as^atained  or  agreed  npon,  may  \>Tiiig  an  action  for  specific  perf  onoance,  Sect.  86. 

a  ii  tk  conTeyance  lias  been.  execu.ted  for  the  purchase  money  Jsee  notes       — 

to  section  6,  ante,  p.  17,  and  section  36,  anUf  p.  7S\  and  in  addition  to  hia 

KBwiy  by  seqneiitration  or  oiherwise,  lie  may  enforce  his  lien  upon  the 

'isid  ^  any  ordinary  vendor.      %Vitli   respect  to  his  lien  he  id  in  no 

&aii  portion  from  a  vendor  of    land  to  any  other  person.    Per 

Sil¥w,lJ.,  Winq  v,  TotUnharru,    <dfcc.,  Railitay  Company,  3  CL  746, 

f.  "145.  He  cannot,  however,  treat  the  promoters  as  trespassers,  and  bring 

aa  action  of  ejectment  against    tliem  if   they    have    properly  taken 

pweanoiL    Hudson  v.  Leeds  and  Bradford  Railway  Company,  16  Q.  B. 

1%  *Ihe  vendor's  lien  does  not,  however,  attach  where  the  promoters 

^yt  Agreed  to  purchase  the  land  in  consideration  of  an  annual  rent- 

dai^ft.   In  such  a  case  the  vendor  may  bring  an  action  for  specific  per- 

fenDaitce,andhe  will  probablv  be  entitled  to  have  a  receiver  appointed. 

Sol  ^  Jersqi  V.  Briton  Ferry  i*loating  Dock  Company y  7  Eq.  409,  follow- 

n^  Viater  Y.  Lord  AvMn^  1  S.  &  S.  434.    As  to  a  receiver,  see  EyUm  v. 

i>a5w^  Railtm^  Company^  6  Eq.  14. 

The  vendoT^s  lien  wiU  not  be  lost,  although  the  parties  a^ee  that  the 

c^  payment  shedl  be  postponed,  and  the  owner  accept  securities  for 

isi  pavment  on  a  certain  date,  if,  at  that  date,  the  amount  due  is  not 

pod.  "Prfi  V.  Midland  and  ScnUh  WaU$  Railway  Ccmpany,  17  W.  R.  606. 

There  is  no  lien  npon  the  land  in  respect  of  the  unpaid  costs  of  an 

arbitration  to  aacertaln  the  compensation  due  in  respect  of  the  land 

taken.     Earl  Ferrers  v.  Stafford  and  Uttoxeter  Railway  Company,  13  Eq. 

^^     As  to  recovering  such  costs,  see  section  34,  ante,  p.  76,  note, 

''fieeonrerr  of  the  costs.* 

To  wnfortt  ^€  lien, — If  the  vendor  desire  to  enforce  his  lien,  he  most 
in  a  suit  for  specific  performance,  or  for  the  purchase  money  claim 
also  for  a  declaration  of  his  lien.  If  the  action  has  been  one  for  specific 
performaQce  only,  he  cannot  apply  to  have  the  lien  enforced,  as  the 
oiloroement  must  be  preceded  oy  a  declaration  of  the  lien.  Attorney^ 
Gem^rai  t.  SiUingboume  and  SShsenua  Railway  Company,  1  Eq.  636,  and 
■ee  note,  ii^roj  **  Procedure." 

I£  having  obtained  an  order  for  specific  performance  and  for  payment 
of  tie  purchase  money  by  a  certain  date,  and  the  declaration  as  to  his 
Hea  having  been  made,  the  vendor  can,  if  the  money  is  not  paid  by  that 
da£e^  apply  to  have  the  lien  enforced  and  the  Court  will  do  so  in  some 
er  aU  of  t£e  following  ways : — 

1.  By  88le  of  the  land. 

2.  By  the  appointment  of  a  receiver  until  the  sale. 

X,  By  granting  an  injunction  to  restrain  the  promoters  from  carrying 
on  their  xmdertaking,  and  continuing  in  possession,  and  by 
ordering  the  vendor  to  be  put  in  possession.  See  cases,  infra, 
and  "  Fry  on  Specific  Performance,"  drd  edit,  p.  634. 

On  an  application  to  enforce 'the  lien  an  account  will  be  ordered  to  be 
taken  of  the  principal,  interest  and  costs  due,  and  an  order  made  that  the 
land  be  sold  within  a  certain  time  of  the  certificate  if  the  money  is  not 
previoosly  paid.  Walker  v.  Ware,  Hadham  and  Buntingford  Railioay 
Company^  1  Eq.  195  ;  Williams  v.  Great  Eastern  Railway  Company,  16 
W.  R.  821  ;  liaper  v.  Crystal  Palace  and  South  London  Railway  Company^ 
16  W.  R.  413  ;  Wing  v.  Tottenham  Railway  Company,  3  Ch.  740. 

The  sale  will  be  ordered  although  a  railway  may  have  been  made  over 


230  TH£  LANDS  CLAUSES  ACT,  1845. 

Beoi.  86.  ^^  l^nd,  and  althongh  it  may  have  been  opened  for  public  u^  and  in 
-^  use.  The  fact  that  the  company  have  executed  a  bond  or  deposited  money 
under  this  section  merely  gives  them  possession,  but  does  not  vest  the 
land  in  them,  and  in  no  way  affects  the  landowner's  rights  as  an  unpaid 
vendor,  nor  does  entry  by  agreement  and  deposit  in  the  names  of  trustees 
in  lieu  of  the  statutory  deposit  Nor  are  nis  rights  affected  as  to  the 
residue  of  the  purchase  money,  if  the  money  in  Court  under  thiB  section  is 
to  be  paid  out  to  him.  Walker  v.  Ware,  dx.,  RaUway  Company,  1  £q.  195  ; 
Winq  V.  Tottenham  Railway  Company,  3  Ch.  740. 

Where  a  railway  had  b^n  made  and  opened  on  land  which  had  not 
been  paid  for,  and  after  the  vendor  had  obtained  an  order  for  8peci6c 
performance,  and  declaration  of  his  lien  the  company  became  in- 
solvent ;  on  his  petition,  an  order  for  sale  was  made,  and  a  receiver  was 
appointed  ;  but  an  injunction  restraining  the  company  from  using  the 
land,  or  remaining  in  possession,  which  had  been  granted  by  James,  V.C, 
was  dissolved  by  the  Court  of  Appeal  on  the  ground  that  the  effect 
thereof  would  be  to  make  the  land  useless  to  both  parties.  Munns  v. 
IsU  of  Wight  Railvoay  Company,  5  Ch.  414. 

Where  a  sale  by  public  auction  had  been  ordered  of  land  over  which 
a  railway  had  been  made  and  o|)ened,  and  there  had  been  no  bid,  a  resale 
by  auction,  or  privately  has  been  ordered,  but  as  the  vendor  had  dected  to 
take  an  order  for  sale,  as  his  remedy,  the  Court  refused  to  grant  him  a 
rescission  of  the  contract,  or  to  put  him  in  possession  until  there  bad  been 
a  further  attempt  to  sell.  Williatns  v.  AyUabury  and  Buckingham  Bail- 
way  Company,  28  L.  T.  r^.s.)  547.  But  in  the  above  case,  when  it  was 
afterwards  shown  that  tne  land  could  not  be  sold,  an  order  was  made 
restraining  the  company  from  using  the  land,  or  remaining  in  possession 
and  directing  that  the  vendor  be  put  in  possession.  See  ^'Seton  on 
Decrees,"  5th  edit,  p.  1905,  and  see  form  p.  1902. 

If  it  is  shewn  that  the  land  is  unsaleable,  such  an  order  will  be  ma^c 
without  a  sale  being  directed,  although  the  railway  is  open  topublic  use. 
AUgood  V.  Merrybent  and  Darlington  Bailvxiy  Company,  33  Cn.  D.  571 ; 
and  see  Earl  NeUon  v.  SaliAury  and  Dorset  Junctum  Railway  Company, 
W.  N.  (1868X  180,  where  the  injunction  was  granted  in  the  first  instance. 
In  the  case  of  an  ordinary  sale,  the  Court  has  jurisdiction  after  declaration 
of  a  lien  if  the  money  is  not  paid,  to  order  the  sale  to  be  rescinded. 
Bakery.  Williams,  62  L.  J.  Ch.  315. 

Where  a  sale  has  been  ordered,  an  injunction  will  not  be  granted 
restraining  the  company  from  using  the  land  until  the  sale  takes  place. 
Lycett  v.  Stafford  ana  Uttcxeter  Railway  Company,  13  Eq.  261  ;  not  follow- 
ing Earl  Si,  Oenmains  v.  Crystal  Palace  Railway  Company,  1 1  Eq.  568. 

Procedure.— The  action  for  declaration  of  lien  should  be  brought  in 
the  Chancery  Division.    Judicature  Act,  1873,  s.  34. 


ParitM.— -If  the  promoters  have  leased  the  line  the  lessees  should  be 
made  parties  as  the  lien  cannot  be  enforced  by  giving  possession,  unless 
the  parties  in  occupation  are  before  the  Court  (Bishop  of  Winchester  y- 
Mia  Hants  Railtvay  Company,  5  Eq.  17) ;  so,  also,  ought  a  company  who 
may  be  working  the  line  of  railway  under  a  traffic  agreement  (Jtfam«^^- 
Stonehouss  and  Nailsworth  Railway  Company,  88  L.  J.  Ch.  306 ;  Walker  v. 

Earlof  St.Germainsy.Cfy^ 


Warty  dbCy  Railway  Company,  1  Eq.  195  ;  *-w.  •  ,y  ^,  ^^.  ,.^ 

Palau  Railway  Company,  11  Eq.  568X  or  under  parliauientai 
Ooodfcrd  v.  SUmehouse  and  Nailsworth  Railway  Company,  38  L. . 
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SimilarlT  snbeeqnent  incnmbTancers,  ought  to  he  made  parties,  such  as  86Ct.  85« 
debenture  holders,  incl  atling  those  who,  in  another  suit,  may  have  obtained 
&  Tweiver.     Attoniey'Gtneral  v.  Stttingboume  and  Sheemess  Railway  Con^ 
fUf ,  1  Eq.  636  ;  Dean  v.  Somertet  and  Dorset  RaUvjay  Ctmrnany.  38  L.  J. 
CIL232. 

Hie  declaration  of  lien,  if  made,  will  then  be  binding  on  these  parties. 

A^/^^oaltion  to  enforce  lien^ — If  the  money  is  not  paid  the  application  to 
enfEffoe  the  hen  is  usually  made  by  motion  (see  Lycett  v.  Stafford  and 
VtUaxUr  Railway  Company,  13  Eq.  261 ;  AUgood  v.  Merrybent  and  Darling- 
^Railway  Company  J  33  Ch.  D.  571)  ;  but  may  also  be  made  by  petition. 
nUam  V.  AyUibtary  and  Buckingham  Railway  Company,  21  W.  R  819  ; 
R^«i%  ¥.  Sanu  ih.  ;  Munns  v.  Isle  of  Wight  RaUtoay  Company,  5  Oh.  414. 
Until  there  is  a  declaration  of  lien,  the  lien  cannot  be  enforced  simply 
en  a  decree  for  sped  tic  performance.  Attorney-General  v.  SittivgtHntme 
•M  2%0eniess  RaxLway  Company,  1  Eq.  636.  But  if  all  the  parties  have 
Ijcen  before  the  Court,  the  declaration  of  lien  may  be  made  on  petition 
ta  the  suit  {Herit^t  v.  London^  Chatham,  and  Dover  Railway  Company, 
16  L.  T.  (na.)  473),  but  where  all  the  parties  were  not  before  the  Court 
it  WIS  held  that  a  new  action  must  be  begun.  Attorney-General  v. 
Sil^ii^MiiTnCy  dbc.  Railway  Company,  1  £q.  63£ 

Interlocutory  ApplicatioTU. — In  an  action  for  specific  performance  and 
^edaiation  of  lien,  the  Court  will  not  appoint  a  receiver,  or  grant  an 
nijimction  restraining  the  use  of  the  land  on  an  interlocutory  applica- 
tm,  although'  the  company  admit  their  liability,  except  imder  special 
GTcomstances.  Latimer  y.  Aylesbury  and  Buckingham  Railway  Company, 
9  Ch-  D.  385 ;  Pett  v.  Northampton  Railway  Corrwany,  2  Ch.  100,  not 
following  Cosens  v.  Bognor  Railway  Company,  1  Oh.  594.  If  the  com- 
pany are  destroying  the  property  an  interim  injimction  m&j  be  ordered, 
Emt  not  where  they  are  using  it  for  the  purpose  for  which  it  was  taken. 
Peti  T.  N<^hampton  Railway  Company,  2  Ch.  100,  per  Turner,  L.  J. 

The  company,  on  an  interlocutory  apphcatiou,  has  been  ordered  to 
hdog  the  money  into  Court  within  three  months.  Bond  v.  H\dL  and 
Bmdgy  Rail-ufay  arid  Dock  Company,  W.  N.  (1887)  88 ;  and  see  South 
£aeta%  Railway  Company  v.  London,  Brighton,  and  South  Coast  Railway 
Cempaxy^  14  W.  R.  666.  This  would  appear  to  be  the  proper  procedure. 
See  PeU  ▼.  Northampton  Railway  Company,  2  Ch.  100,  per  Cairns,  L.J., 
P.102L 

The  Order. — See  "  Seton  on  Decrees,*  5th  edit.,  p.  1902,  et  seq. 

The  order  may  allow  the  original  vendor  to  bid  at  the  sale.    Lycett  y. 

Slqford  and  Uttoxeter  Railu>ay  Company,  13  Eq.  261 ;  Ware  y.  AyUs- 

haijand  Buckingham  Railway  Company,  21  W.  It.  819. 
When  land  taken  hy  a  railway  company  is  sold  to  enforce  a  vendor's 

hen,  it  is  sold  free  from  all  claims  of  the  public  to  use  it  as  a  highway. 

Ifwiiiff  V.  Isle  of  Wight  Railtoay  Company,  5  Ch.  414.     In  that  case, 

GoTABD,  hJ,,  said  he  had  no  objection  to  adding  to  the  direction  for 

■ik  1^  words  *^  free  from  all  claims  of  the  company,  and  of  all  persona 

^HiTiing  through  the  company." 

86.  7h^  money  so  to  be  deposited  as  last  aforesaid  shall  Upon 
be  paid  into  the  bank  in  the  name  and  with  the  privity  of  the  ^^^ 
Acoonntant-Goneral  of  the  Court  of  Chancery  [m  England  made 
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JM,  ar  the  Court  of  Exchequer  in  Ireland], (a)  to  be  placed  to  hia 
cftshierto  account  there  to  the  credit  of  the  parties  interested  in  or 
eelptT'  entitled  to  sell  and  convey  the  lands  so  to  be  entered  upon, 
and  who  shall  not  have  consented  to  such  entry,  subject  to 
the  control  and  disposition  of  the  said  Court ;  and  upon  such 
deposit  being  made,  the  cashier  of  the  bank  shall  give  to  the 
promoters  of  the  undertaking,  or  to  the  party  paying  in  such 
money  by  their  direction,  a  receipt  for  such  money,  specifying 
therein  for  what  purpose  and  to  whose  credit  the  same  shall 
have  been  paid  in. 

(a)  Thofic  wonls  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1892.  The  Accountant-General  of  the  Court  of  Chanceir  is  now  the 
Pavmaster-Geueral  of  the  Supreme  Court  of  Judicature.  For  the  pro- 
oedure  on  depositing,  see  the  Chancery  Fund  Rulee,  1886,  set  out  in  the 
notes  to  section  69,  anU^  p.  146. 

If  the  jK^rsons  interested  in  the  land  are  tenants  in  common  the 
money  ought  not  to  be  dejxjsited  in  one  sum  to  their  joint  account 
Lanaham  v.  Oreat  Northern  Railway  Companyy  5  R.  C.  263. 

The  i)ftyment  in  will  not  be  invalid  if  the  title  of  the  account  includes 
the  wonlfi  "  «r  parte  the  promoters,"  if  the  money  is  paid  in  to  the 
account  of  the  landowner.  Poynder  v.  Oreat  Northern  Railway  (7omfwny, 
16  Sim.  3. 

If  payment  is  made  into  any  other  bank  at  the  request  of  the  land- 
owner, he  will  suffer  the  loss  should  such  bank  become  insolvent  Pm 
V.  Bxrmifighamftkc.f  Railway  Gompanyy  11  Hare.  306. 

Deposit  to       87.  Tlie  money  so  deposited  as  la<^t  aforesaid  shall  remain 
remain  as   in  the  bank,  by  way  of  security  to  the  parties  whose  lands 
and  to  be'  shall  SO  have  been  entered  upon  for  the  performance  of  the 
nnderlhe  ^^^^^*'^^^  ^f  the  bond  to  be  given  by  the  promoters  of  the 
direction    undertaking,  as   hereinbefore  mentioned,(a)  and  the  same 
coiS;!        ™^y>  ^^  ^^®  application  by  petition  of  the  promoters  of  the 
undertaking,  be  ordered  to  be  invested  in  bank  annuities  or 
government  securities,  and  accumulated  ;  and  upon  the  con- 
dition of  such  bond  being  fully  performed  it  shall  be  lawful 
for   the  Court  of  Chancery   [m  England  or  tlie  Cavrt  of 
Exchequer  in  Ireland], (i)  upon  a  like  application,  to  order 
the  money  so  deposited,  or  the  funds  in  which  the  same  shall 
have  been  invested,  together  with  the  accumulation  thereof, 
to  be  repaid  or  transferred  to  the  promoters  of  the  under- 
taking, or  if  such  condition  shall  not  be  fully  performed,  » 
shall  be  lawful  for  the  said  Court  to  order  the  same  to  be 
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applied  in  such  maimer  as  it  shall  think  fit  for  the  benefit  Beet.  87* 
id  the  parties  for  whose  security  the  same  shall  so  hare  been 
deposited. 

{«)  Section  85.    Sec  note  "  Give  to  snch  party  a  bond,*  ante,  p.  227. 
(h)  These  irords  have  been  repealed  by  the  Statute  Law  Reyiuon  Act, 

"(hk  tbe  applioation  by  petition.'*— This  will  now^nerally  be 
doM  by  nunmons^  As  to  the  procedure,  and  the  securities  in  which  the 
mD&  mokj  be  invested,  see  notes  to  section  70,  an^  pp.  167|  166. 

^  The  condition  of  such  Bond  being^  fully  performed.'*— The 
parment  of  cost£  under  section  80  or  otherwise  is  no  part  of  the  condition 
'i  the  bond,  and  the  monev  will  be  ordered  to  be  paid  out  to  the 
praooters  if  the  condition  of  the  bond  has  been  fulfillea,  although  there 
lar  be  a  question  of  costs  between  the  vendor  and  the  promoters. 
£r*j«rf«  Stevens,  2  Ph.  772;  Ex  parte  Great  Northern  Railway  Com- 
fswf.  16  Sim.  169 ;  Re  Wimbledon  and  Dorking  Railway  Act,  9  L.  T. 
fxa^j  7oa  Money  deposited  under  this  section  is  deposited  for  a  par- 
ticskr  purpose,  and  wnen  that  purpose  has  been  answered  it  is  to  be 
pad  oat  to  the  promoters.  "  It  shall  be  lawful,"  means  here  that  it 
ibll  not  be  lawful  to  do  otherwise.  In  re  Neath  and  Brecon  Railway 
Cmpany,  9  Ch.  263.  The  Ck)urt  has  no  power  to  devote  it  to  any  other 
purpose,  sQch  as  the  paymeut  of  a  mortgage  when  the  vsdue  of  the 
GiorU^^e's  interest  bias  not  been  ascertained  or  agreed.  Martin  v. 
Lomlonj  C^uUhamy  and  Dover  Railway  Company,  1  Ch.  501.  Where  the 
ptke  has  been  ascertained,  bat  the  landowner  being  dissatisfied  and 
Tthaang  to  execute  a  conveyance,  the  company  pay  the  ascertained  price 
into  Court)  they  can  obtain  the  payment  out  of  the  sum  paid  in  under 
section  85.     In  re  Fooks,  2  Mac.  &  G.  357. 

Where  there  is  a  doubt  as  to  the  ownership  of  the  land,  but  neither 
daimant  is  al^ent^  the  promoters  cannot  proceed  under  sections  58  and 
'^,  azid  pay  into  Court  the  value  ascertained  by  a  surveyor,  and  if  they 
do  so,  they  cannot  have  the  money  deposited  under  section  85  paid  out 
to  them  until  the  amount  has  been  ascertained  by  a  iniy  or  arbitrators 
a^  paid  into  Court,  as  the  condition  of  the  bond  will  not  otherwise  be 
fnlfiUed.  Ez  parte  London  and  South  Western  Railway  Company,  38 
L  J.  Ch-  627. 

*  To  be  repaid." — ^The  procedure  on  payment  out  will  be  found  in 
tbe  notes  to  section  70,  ante^  p.  168,  and  should  be  made  by  summons  if 
the  amount  is  under  1,000/. 

If  the  landowner  or  his  representative  does  not  oppose  the  application, 
the  Court  will  consider  the  fact  that  the  bond  ib  in  possession  of  the 
promoters  sufficient  e\'idence  that  its  conditions  have  been  complied 
with,  and  wUl  order  the  payment  out  without  further  evidence  of  their 
title.  Be  London  and  North  Western  Railway  Company^  26  L.  T.  (n.b.) 
687. 

The  exhibition  of  the  landowner's  receipt  for  the  purchase  money  has 
been  deemed  sufficient  after  a  number  of  years.  Ex  parte  MidUmd 
Railway  Company,  W.  N.  (1894),  38. 

Where  there  are  several  funds  in  Court,  they  may  all  be  paid  out  on 
one  application,  if  this  can  be  done  without  unduly  complicating  the 
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8oct.  87.  petition.    Re  D<nimpatnck,  Dujidrum^  and  Newcastle  Raihoay  Company^ 

—       1.  R.  4  En.  497  ;  Ex  parte  Midland  Railway  Company^  W.  N.  (1894),  38. 

On  8ucn  applications  the  Court  has  power  under  section  80  to  order 

costs  incurred  by  the  landowner  in  connection  with  the  taking  of  the 

land  to  be  paid  bv  the  promoters.    Section  80,  note  L,  "  Land  taken 

under  section  85,   ante^  p.  198. 

Service  and  Appearance. — As  to  ser^dce  generally  in  applications 
to  Court  in  regara  to  moneys  deposited,  see  same  note  to  section  80, 
antCy  p.  206. 

On  af»plications  by  the  promoters  for  payment  out  under  this  section, 
it  seems  clear  that,  in  the  absence  of  special  circumstances,  the  vendor  or 
his  representative  and  persons  whose  names  are  mentioned  in  the 
account  should  be  served  or  made  co-petitioners.  £x  parte  South  JFales 
Railway  Company,  6  R.  C.  151  ;  Ex  parte  London  and  North  Weetcm 
Railway  Company,  W.  N.  (1887),  128. 

In  one  case  it  was  held  that  the  requirements  of  the  case  would  be 
satisfied  by  the  production  of  a  consent  to  the  withdrawal,  in  writing 
under  the  hand  of  the  landowner.    Re  Dyson,  46  L.  T.  (n.s.)  730. 

In  another  case,  service  ou  the  vendor  was  dispensed  with  upon 
production  of  an  affidavit  that  all  costs  of  the  vendor  nad  been  paid,  out 
this  case  does  not  appear  to  liave  been  followed.  Ex  parte  Ectstem 
Counties  Railuxiy  Company,  5  R.  C.  210. 

If  the  funds  in  Court  have  been  overlooked  for  a  number  of  years  the 
.  money  will  be  paid  out  to  the  promoters  without  service  on  the  land- 
owners. If  the  time  is  over  tifteen  years,  the  official  solicitor  must  be 
served,  and  will  be  entitled  to  his  costs  out  of  the  fund.  Ex  parts 
Lancashire  and  Yorkshire  Railuxiy  Company,  55  L.  T.  (n.s.)  58  ;  Ex  parte 
Midland  Railway  Company,  W.  N.  (1894),  38  ;  and  see  Suoreme  Court 
Fund  Rules,  1886,  r.  101,  and  Chancery  Funds  Amended  Orders,  1874, 
r.  14,  as  to  service  on  official  solicitor. 

The  service,  when  necessary,  should  be  made  pursuant  to  Order  65, 
r.  27  (19)  (see  note  to  section  80,  ante,  p.  205),  i.e.,  a  tender  of  30«.  should 
be  made  with  an  intimation  that  if  tne  party  served  appears  his  costs 
will  be  objected  to.  If  this  is  not  done  his  costs  of  appearance  may  be 
allowed.  Ex  parte  London  and  South  Western  Railuxiy  Company,  38 
L.  J.  Ch.  527  ;  cf..  In  re  Tottenham  and  Hampstead  Junction  Railway 
Company,  14  W.  R  669.  If  such  tender  is  made,  costs  of  appearance 
will  not  be  allowed  if  he  appears  merely  to  consent  (Ex  parte  London 
and  South  Western  RaUuKiy  Company,  supra),  but  if  there  are  any  special 
circumstances  or  doubt  as  to  the  condition  of  the  bond  being  fulfilled, 
costs  of  appearance  will  be  allowed.  In  re  Tottenham  a7id  Hampstead 
Junction  tUiilway  Company,  14  W.  R.  669. 

''  If  such  condition  shall  not  be  fully  performed."— In  actions 
for  specific  performance  and  declaration  of  lien,  the  money  is  usually 
paid  out  to  the  landowner,  either  with  the  assent  of  the  promoters,  or 
without  their  objecting.  See  Walker  v.  Ware,  1  Eq.  195 ;  Wing  v. 
Tottenham  Railway  Company,  3  Ch.  740. 

It  has  been  contended  that  it  could  only  be  paid  out  either  on  the 
petition  of  the  promoters  or  with  their  consent ;  but  it  has  been  held 
that,  if  the  condition  of  the  bond  is  not  fulfilled,  the  landowner  may 
apply  by  petition  or  summons  to  have  the  money  paid  out  to  him, 
aftaou^h  the  promoters  object.  In  re  Muilow*s  Estate,  10  Ch.  D.  130. 
Mere  delay  on  the  part  of  the  promoters  to  proceed  with  the  conveyance 
does  not  appear  to  be  a  non-fulfilment  of  the  condition.    S.  O. 

If  a  company  execute  a  bond  and  make  a  deposit  but  do  not  enter, 


DEPOSIT  WHEN  OFFICE  CLOSED.  235 

m\  tbe  intention  to  take  the  land  is  abandoned  with  the  concurrence  of  S60t.  87» 
the  hndowner,  the  company  will  be  entitled  to  liave  the  dei)06it  paid 
mt  to  them  and  the  bond  cancelled  ;  but  if  they  do  so  without  hi^  con- 
«r«iice  throogh  inability  to  ])ay  or  otherwise,  the  landowner  would 
frohablj  be  entitled  to  have  his  costs  thereby  occasioned  paid  to  him 
«t  of  the  fund.  Ex  parte  Birmingham,  Wolverhampton^  and  Dvdley 
iainy  Company,  1  H.  &  M.  772. 

88.  If  at  any  time  the  company  be  nnable,  by  reason  of  The  com- 
tfce  closing  of  the  office  of  the  Accountant-General  of  the  ^"^he*' 
'oart  of  Chancery  \in  England  or  the  Court  of  Excliequer  in  depowt 
Ireland], (a)  to  obtain  his  authority  in  respect  of  the  payment  the  bank 
of  any  snm  of  money  so  anthorised  to  be  deposited  in  the  ^^  ^^^  ®' 
buk  by  way  of  secnrity  as  aforesaid,  it  shall  be  lawful  for  the  daring  the 
eoffipany  to  pay  into  the  bank,  to  the  credit  of  such  party  or  ti^fflce' 
natter  as  the  case  may  require  (subject  nevertheless  to  being  ^^  theac- 
dalt  with  as  hereinafter  provided,  and  not  otherwise),  such  general  iii 
Stan  rf  money  as  the  promoters  of  the  undertaking  shall,  by  ^*°••^• 
some  writing  signed  by  their  secretary  or  solicitors  for  the 

time  being,  addressed  to  [the  governor  and  company  o/*](ft)  the 
lionk  in  that  behalf,  request,  and  upon  any  such  payment 
being  made  the  cashier  of  the  bank  shall  give  a  certificate 
diereof ;  and  in  every  such  case,  within  ten  days  after  the 
re-opening  of  the  said  Accountant-General's  office,  the  solicitor 
Ux  die  promoters  of  the  undertaking  shall  there  bespeak  the 
direction  for  the  payment  of  such  sum  into  the  name  of  the 
AoconntaTi1>-6eneral,  and  upon  production  of  such  direction 
at  the  Bank  of  England  the  money  so  previously  paid  in  shall 
Ik  placed  to  the  credit  of  the  said  Accountant-General  accord- 
ingly, and  the  receipt  for  the  said  payment  be  given  to  the 
party  making  the  same  in  the  usual  way  for  the  purpose  of 
being  filed  at  the  report  office. 

(a)  Repealed  Statute  Law  Revision  Act,  1892. 
(6)  Repealed  Statute  Law  Revision  Act,  1891. 

89.  If  *^®  promoters  of  the  undertaking  or  any  of  their  I'«'^*^<7  on 
contraciors  shall,  except  as  aforesaid,  vnlfuUy  enter  upon  and  motSTof 
take  posaession  of  any  lands  which  shall  be  required  to  be  J^.nnder- 
puchased  or  permanently  used  for  the  purposes  of  the  special  entcrag 
Act,  without  such  consent  as  aforesaid,(a)  or  without  having  JDiSi>^^ 
made  such  payment  for  the  benefit  of  the  parties  interested  in  consent 
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SectSQ.  the  lands,  or  such  deposit  by  way  of  security  as  aforesaid, (i 
before  pay.  the  promoters  of  the  undertaking  shall  forfeit  to  the  part 
Sit°pu^.  in  possession  of  such  lands  the  sum  of  ten  pounds,  over  an 
chAae  above  the  amount  of  any  damage  done  to  such  lands  by  reaso 
of  such  entry  and  taking  possession  as  aforesaid,  such  penalt 
and  damage  respectively  to  be  recovered  before  two  justices  ;{c 
and  if  the  promoters  of  the  undertaking  or  their  contractor 
shall,  after  conviction  in  such  penalty  as  aforesaid,  continue  h 
unlawful  possession  of  any  such  lands,  the  promoters  of  th( 
undertaking  shall  be  Uable  to  forfeit  the  sum  of  twenty-fiv( 
pounds  for  every  day  they  or  their  contractors  shall  so  remaii 
in  possession  as  aforesaid,  such  penalty  to  be  recoverable  bj 
the  party  in  possession  of  such  lands,  with  costs,  by  action  in 
any  of  the  superior  courts  ;(d)  Provided  always,  that  nothing 
herein  contained  shall  be  held  to  subject  the  promoters  of  the 
undertaking  to  the  payment  of  any  such  penalties  as  afore- 
said, if  they  shall  bond  fide  and  without  collusion  have  paid 
the  compensation  agreed  or  awarded  to  be  paid  in  respect  of 
the  said  lands  to  any  person  whom  the  promoters  of  the 
undertaking  may  have  reasonably  believed  to  be  entitled 
thereto,  or  shall  have  deposited  the  same  in  the  bank  for  the 
benefit  of  the  parties  interested  in  the  lands,  or  made  such 
deposit  by  way  of  security  in  respect  thereof  as  hereinbefore 
mentioned,  although  such  person  may  not  have  been  legailj 
entitled  thereto. 

(a)  Section  84. 

hS  Section  85. 

Ic)  See  definition,  section  3. 

(d)  Section  90. 

"  Wilfully  enter  upon."— These  words  imply  an  abecnce  of  hon«* 
belief  on  the  nart  of  the  promoters  that  the  conditionfl  precedent  nave 
been  complied  with ;  thus,  if  the  surveyor  to  value  the  preimaefi  w 
appointed  by  a  justice  who  is  interested  as  a  shareholder,  and  the  cam- 
l)any  do  not  know  it,  and  the  promoters  enter  on  the  amount  of  sue 
surveyor's  valuation  being  deposited,  the  entry  is  not  wilful  within  w 
meaning  of  this  f^ection.  Sti-eh  v.  Midland  Haihcay  Companpt  ^J  *jV^' 
(N.6.)  387  ;  HiUrhinson  v.  Manchesttr,  Bury,  and  Rotmddt  BaMwif 
Comvamj,  15  M.  &  W.  314.  . 

Tne  penalties  in  this  section  are  appaiently  only  given  to  the  ^^^^ 
Armstrong  v.  Waterford  and  Limenck  Railway  Company 1 10  Ir*  ^*.  ' 
p.  64.  But  even  if  the  section  extends  to  an  owner  not  in  P^^^^J 
the  right  to  recover  a  penalty  does  not  oust  the  jurisdiction  or 
Court  to  grant  an  injunction  if  promoters  wrongfully  enter.    S*  ^- 
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90.  On  the  trial  of  any  action  for  any  such  penalty  as  Sect  00. 

rfor^aid  the  decision  of  the   justices  under  the  provisions  d^^ 

kranbefore   contained    sball    not  be  held  conclusive  as  toofjosticM 

6c  right  of  entry  on  any  such  land  by  the  promoters  of  the  e\mw!^l» 

Mdcrtaking.  to  the 

^  right  of 

the  pro- 

91.  If  in  any  case  in  wbich  according  to  the  provisions  of  "*^'®"- 

tins  or  the  special  Act,  or  any  Act  incorporated  therewith,  proceed- 

the  promoters  of  the  undertaking  are  authorised  to  enter  upon  ^^^ '" 

ind  take  po^ession  of  any  lands  required  for  the  purposes  of  ^Swl  to 

thfi  undertaking,  the  owner  or  occupier  of  any  such  lands  or  ^^^^, 

MT  other  person  refuse  to  give  up  the  possession  thereof,  or  of  lands. 

Knder  the  promoters  of  the  undertaking  from  entering  upon 

or  taking  possession  of  the  same,  it  shall  be  lawful  for  the 

pomoters  of  the  undertaking  to  issue  their  warrant,  to  the 

sheriff  to  deliver  possession  of  the  same  to  the  person  appointed 

in  such  warrant  to  receive  the  same,  and  upon  the  receipt  of 

soch  warrant  the  sheriff  shall  deliver  possession  of  any  such 

lands  accordingly,  and  the  costs  accruing  by  reason  of  the 

iasuing  and  execution  of  such  warrant,  to  be  settled  by  the 

sheriff,  shall  be  paid  by  the  person  refusing  to  give  possession, 

and  the  amount  of  such  costs  shall  be  deducted  and  retained 

by  the  promoters  of  the  undertaking  from  the  compensation, 

if  any,  then  payable  by  them  to  such  party,  or  if  no  such 

compensation  be  payable  to  such  party,  or  if  the  same  bo  less 

tlan  the  amount  of  such  costs,  then  such  costs,  or  the  excess 

thereof  beyond  such  compensation,  if  not  paid  on  demand, 

shall  be  levied  by  distress,  and  upon  application  to  any  justice 

for  that  purpose  he  shall  issue  his  warrant  accordingly, 

"  It  shall  be  lawful."— These  words  are  not  words  of  obligation 
and  if  the  landowner  refuse  permission,  the  promoters  are  not  bound 
to  call  upon  the  sheriff,  but  can  enter  if  they  can  do  so  peaceably.  If 
the  entry  woidd  be  forcible,  the  sheriff  should  be  summoned.'  Pei 
Frt,  J.,  m  Loosemore  v.  Tiverton,  cfcc,  Bailway  Companyy  22  Ch  D  25 
p.  41,  affirmed  generally,  9  A.  C.  480.  Generally  as  to  the  effect  of  the 
word«,  "  It  shall  be  lawful,"  see  Juliui  v.  Bishop  of  Oxford,  6  A.  C.  214. 

Cwfe.— On  an  application  by  the  landowner  to  have  the  amount 
in  Court  paid  out  to  him,  he  was  ordered  to  pay  the  coats  of  the  sheriff 
Be  Turru^i  EslaU  and  the  Metropolitan  Railway  Act,  1860,  6  L.  T  (n  s  ) 
524.  '  ^  '  *' 
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Sect.  92.  92.  Ai^cl  ^  i^  enacted,  tliat  no  party  shall  at  any  time 
ParticHnot  be  required  to  sell  or  convey  to  the  promoters  of  the  under- 
qniredto  taking  a  part  only  of  any  house  or  other  building  or  manu- 
wU  part  of  factory,  if  such  party  be  willing  and  able  to  sell  and  convey 
the  whole  thereof. 

**  No  Party." — This  means  a  party  able  and  willing  to  sell  and 
convey,  and  includes  parties  under  disabilities  who  are  enabled  to  sell 
under  section  7,  sucn  as  the  trustees  of  a  charity.  St.  Thomcu^t 
Hospital  v.  Charing  Crass  Railvxiy  Company^  30  L.  J.  Ch.  395  ;  Grosvenor  v. 
HampsUad  Junctum  Railway  Company,  26  L.  J.  Ch.  731. 

The  owner  of  a  term  can  claim  the  benefit  of  the  section ;  the  exercise 
of  his  rights  <loes  not  affect  the  owner  of  the  fee  who  will  still  retain  his 
option.  Pulling  v.  London,  Chatham  and  Dover  Railway  Company,  33 
ll  J.  Ch.  505,  p.  508.  And  if  an  owner  holds  leasehold  property  which 
he  occupies  as  one  house  with  freehold  property,  promoters  desirous  of 
taking  the  freehold  may  be  required  to  take  the  leasehold  also. 
Richards  v.  Swansea  Improvement  Company.  9  Ch.  D.  426.  Similarly, 
where  a  house  and  part  of  a  garden  are  held  under  one  demise,  and  tne 
remainder  of  the  garden  under  another  demise,  neither  part  can  be  taken 
without  the  other,  if  the  landowner  object.  Maegregor  v.  Metropolitan 
Railway  Company,  14  L.  T.  (n.8.)  354. 

And  the  same  principle  applies  in  the  case  of  two  buildings  held  under 
separate  demises,  and  used  as  one  house  for  the  purpose  of  business. 
Seigenberg  v.  Metropolitan  District  Railway  Company,  49  L  T.  (n.8.)  554. 

Statutory  provisions  as  to  user  of  land  taken, — If  provisions  are  inserted 
in  the  special  Act  by  which  the  inconvenience,  caused  to  the  occupiers 
of  houses  or  manufactories,  by  a  railway  l)eing  made  on  part  of  their 
land,  will  be  considerably  diminished  such  provisions,  although  inserttti 
at  the  instance  of  the  landowners,  will  not  prevent  them  exercising  their 
option  under  this  section  to  require  the  promoteiB  to  take  the  whole  of 
the  house  or  manufactory.  Such  provisions  are  not  inconsistent  with 
this  section,  inasmuch  as  the  owner  not  being  bound  to  re<^uire  the  whole 
of  his  house  or  manufactory  to  be  taken  would,  if  he  did  not,  thereby 
obtain  the  benefit  of  these  provisions.  Thus,  a  proviso  that  a  certain 
portion  of  land  should  be  arched  over  to  enable  the  owner  to  have  access 
between  the  severed  portions  of  his  land  la-ill  not  exclude  this  section. 
Sparroio  v.  Oxford,  dhc,  Railway  Ccmpany,  2  D.  M.  &  G.  94  Nor  will 
a  proviso  as  to  the  rate  of  the  trains,  or  as  to  whistling,  vhen 
on  the  land.  Governors  of  St.  Thoma^s  Hospital  v.  Charing  Cross  Bailv?^ 
Company,  30  L.  J.  Ch.  395.  In  such  a  case  if  the  promoters  acquire  the 
whole  house  or  manufactory,  they  will  in  equity  be  liberated  from  the 
observance  of  the  proviso.    S.  C,  p.  401. 

"At  any  time."— The  time  to  be  regarded  in  deciding  whether 
premises  constitute  a  house,  building,  or  manufactory  within  this  section 
18  the  time  of  the  giving  of  the  notice  to  treat  If  the  lands  are  at  that 
date  used  together  for  a  common  purpose,  it  is  immaterial  apart  from 
mala  fides  wnen  they  came  to  be  so  used.  Richards  v.  Sv>ansea  Improve- 
m^t  Company,  9  Ch.  D.  425.  It  is  equally  immaterial  if  changes  are 
afterwards  made.  Chambers  v.  London,  Chatham  and  Dover  Hailwy 
Company,  11  W.  R.  479 ;  and  see  Treadwell  v.  London  and  South  Weskm 
Railway  Company,  54  U  J.  Ch.  665,    Thus,  if  a  landowner  proceed  to 
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baild  a  house  on  land  after  receiving  notice  to  treat  for  part,  he  cannot  Sect.  02. 
compel  the  promoters  to  take  the  whole.     Littler  v.  RJiyl  Improvement       — 
(^miMoners,  W.  N.  (1878)  219. 

Delay  in  requinng  the  whole  to  be  taken  may  (lisentitle  the  landowner 
to  an  injunction.  Thus,  where  various  applications  had  been  made  to 
the  Court  for  injunctions,  and  finally  an  application  to  restrain  the 
promoters  from  taking  anv  pait  without  taking  the  whole  of  a  manu 
lactory,  the  Court  refused  the  injunction  because  of  the  delay.  Barker  v. 
Sorfh  Staffardskire  Railway  Company,  2  De  G.  &  Sm.  bb  ;  and  see 
Sj^'odbnon  v.  Great  Western  Bailway  Company,  I  Jur.  (n.s.)  790. 

The  words,  "  at  any  time,"  do  not  extend  indefinitely  to  idl  time,  and 
a  landowner  who  has  allowed  the  promoters  to  incur  expense  on  the 
$iippo>-ition  that  they  would  be  allowed  to  take  part  will  probably  be 
hinA  from  asst-rting  his  rights  under  this  stction.  Gardner  v.  Charing 
Cnas  RaUicay  Company ,  2  «f.  &  H.  248. 

''Apart  only." — If  promoters  desire  to  take  part  of  a  house,  the 
knilowuer  cannot  require  them  to  take  a  lar«;er  portion.  The  option  is 
to  take  all  or  none.  To  hold  otherwise,  would  m  some  cases  enable  a 
landowner  to  retain  what  is  valuable,  and  to  throw  upon  companies  what 
may  be  of  little  value.  Fulling  v.  London^  Chatham  and  Dover  Railway 
i^many,  33  L.  J.  Ch.  505. 

Where  a  company  gave  notice  to  treat  for  a  villa  with  garden,  and  in 
the  same  notice  for  a  strip  of  the  garden  of  the  adjoining  villa,  and  the 
landowner  gave  a  counter-notice  requiring  the  company  to  tiike  the  whole 
of  hoth  villas,  and  the  company  then  elected  to  take  neither,  it  was  held 
that  they  could  not  be  compelled  to  take  the  villa  mentioned  in  the 
notice  to  treat,  without  the  strip  of  the  other.  Thompeon  v.  Tottenham 
and  Forest  Gate  Railway  Company,  67  L.  T.  (n.s.)  416. 

If  the  promoters  desire  to  make  a  tunnel  imder  or  a  bridge  over  a 
house  or  manufactory,  or  merely  to  acquire  an  easement,  they  will 
neveitbelesB  be  required  to  take  the  whole.  Sparrow  v.  Oxford,  dec, 
Railxcay  Company,  2  D.  M.  &  Q.  94;  and  see  S.  C.  9  Hare.  436; 
Pinchin  v.  London  and  Blacktcall  Railway  Company,  5  D.  M.  &  G.  851  ; 
Fumiss  V.  Midland  Railway  Company,  6  Eq.  473  ;  unless,  of  course,  there 
are  special  provisions  to  the  contrary  in  the  special  Act.  See,  for  example, 
^^ood  V.  Great  Eastern  Railway  Company,  W.  N.  (1885)  175. 

In  that  case  the  promoters  were  allowed  to  take  part  of  certain  manu- 
factories, provided  that  in  the  opini(m  of  the  authorities  assessing 
the  compensation  the  pjart  could  l>e  severed  without  detriment.  A 
warrant  to  a  jury  requiring  them  to  assess  the  i>art  only  without  requir- 
ing them  to  decide  as  to  whether  severance  could  be  made  without 
detriment  was  held  irregular. 

Under  the  provisions  of  57  Geo.  3,  c.  xxix,  commonly  called  Michcel 
Angdo  Taylors  Act,  it  has  been  held  that  Commissioners  are  entitled  to 
take  either  the  whole  or  part  of  a  house.  Thomas  v.  Daw,  2  Ch.  1 ; 
and  see  the  cases  set  out  in  the  notes  to  that  Act,  post.  Under  the 
provisions  of  the  Housing  of  the  Working  Classes  Act,  1890,  the  arbi- 
trator has  power  to  determine  that  part  of  a  house  or  manufactory  may 
he  taken  without  material  damage  to  the  whole,  in  which  case  the  owner 
must  convey  the  part  only.    See  Schedule  II.  (12),  and  section  38  (7). 

"  Of  afly  House." — The  word  "  house,"  has  been  construed  to  have 
a  wide  signification.  It  means  not  only  a  house  in  its  ordinary  sense 
hat  alio  in  the  legal  sense,  including  the  house,  garden,  curtilage,  and 
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Sect.  Q2.  all  that  is  necessair  to  the  enjoyment  of  the  house.     Growenor  v.  Hamp' 
—       stead  Junction  Bailway  Company^  26  L.  J.  Ch.  731 ;  Richards  v.  Swansea 
ImprovemttU  and  Tramway  Company,  9  Ch.  D.  425. 

It  is  not  confined  to  a  building  used  wholly  or  almost  wholly  for 
residential  purposes,  but  would  include  business  premises ;  a  house 
includes  a  shop  or  may  consist  of  a  shop,  it  would  include  a  large  inn 
or  anything  ot  that  kind  which  was  built  for  one  purpose.  Richards  v. 
Swansea  Improvement  Company,  9  Ch.  D.  425. 

In  deciding  whether  premises  constitute  one  house  within  this  section, 
the  structure  and  the  use  should  be  regarded.  If  the  parte  are  enclosed 
in  one  ambit  with  internal  communications,  they  may  structually  be 
considered  as  one  house  according  to  its  legal  meaning,  and  if  a  business 
is  carried  on,  and  it  is  carried  on  under  one  management,  with  one  course 
of  user,  that  is  sufficient     S.  C. 

The  following  cases  have  been  decided  as  to  whether  premises  are  or 
are  not  part  of  a  "  house,"  so  that  promoters  could  not  take  them  without 
taking  the  whole  if  the  owner  so  require  : — 

Where  the  land  proposed  to  be  taKen  consisted  of  a  yard,  a  summer- 
house,  and  part  of  a  garden  all  attached  to  a  house,  and  a  small  portion 
of  the  garden  of  an  adjoining  house  both  houses  were  reouired  to  be 
taken.  CoU  v.  West  London  and  Crystal  Palace  Railway  Company,  28 
L.  J.  Ch.  767. 

Where  a  house  and  garden  were  surrounded  by  a  high  wall,  and  a 
gateway  opened  from  the  garden  into  a  paddock  surrounded  by  an  ^ 
ornamental  hedge,  and  the  back  road  to  the  house  was  from  the  puT)lic^^ 
road,  along  a  road  in  the  paddock  to  the  gateway,  the  paddock  was  hcKl 
to  be  part  of  the  curtilage  of  the  house,  and  a  railway  company  wishing 
to  take  part  of  the  paddock  must  take  the  house  also.  Barnes  v.  Southsea 
Railway  Company,  27  Ch.  D.  636. 

Land  held  with  a  house  does  not  necessarily  pass  under  the  word 
"house,"  unless  it  is  part  of  the  curtilage  and  connected  with  the 
house  ;  if  it  is  necessary  to  the  enjoyment  of  the  house,  and  forms  part 
of  that  which  is  necessarily  held  and  occupied  with  the  house,  it  is 
included  in  the  word  "house,"  but  this  is  siibject  to  some  qualification 
as  everything  within  the  circuit  of  a  park  wall  of  great  extent  would 
not  be  included.  Where  the  surrounding  wall  contained  about  an  acre 
and  a  half  of  land,  which  was  used  in  part  for  a  garden  and  orchard, 
and  the  connection  between  the  stables  and  the  house  was  through  the 
orchard,  it  was  held  that  a  railway  company  could  not  take  part  of  the 
orchard  without  taking  the  house,  gardens  and  stable.  King  v.  WycomJbe 
Railway  Company,  2^  Ij,  J.  Ch.  462. 

Fields  atljoining  the  gardens  of  a  house,  used  occasionally  for  pleasure 
but  usually  for  pasturing  cows,  although  connected  by  gravel  paths  with 
the  gardens,  ana  having  in  the  comer  of  one  a  coachman's  house,are  not 
part  of  the  house  within  the  meaning  of  this  section.  Pulling  v.  London, 
Chatham  and  Dover  Railway  Company,  33  L.  J.  Ch.  505.  Nor  is  a  field 
which  the  owner  of  a  house  has  bought  on  the  other  side  of  the  road  and 
some  little  distance  off,  for  the  purpose  of  feeding  horses  and  cowp, 
requisite  for  his  establij«hment.  "House "  does  not  include  land  which 
is  not  necessary  for  the  convenient  use  and  occupation  of  the  house,  but 
only  for  the  personal  use  of  the  owner  and  occupier.  Steele  v.  Midland 
Ratlvxiy  Company,  1  Ch.  275.  On  the  same  principle  gardens  and 
stables  to  a  nouse  acquired  subsequently  to  the  house,  and  on  the 
opposite  side  of  a  road,  were  held  not  to  be  included  in  the  word  house. 
Kerford  v.  Seacomhe.  dhe..  Railway  Company,  67  L-  J.  Ch.  270.  A  small 
field  or  strip  of  land  on  the  ride  of  the  road  opposite  to  a  house,  sub-let 
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i>r  grazing,  is  not  part  of  tlie  cartilage,  although  let  with  the  house  and  Sect.  92. 
improving  the  view.    Fergmton  v.  London,  Brighton  and  South  Coast       "^ 
Mlway  Company,  11  W.  R  1088.     Where  connected  with  a  house  are  a 
dinbbery,  and  a  number  of  garden^  separated  by  walls,  but  all  connected 
W  doors  and  gravel  walks,  each  garden  forms  part  of  the  curtilage. 
aem^n  r.  London  and  South  fVestern  Railway  Company^  8  W.  R.  467. 

Land  belonging  to  trustees  of  almshouses  and  lying  between  these 
almshouses  and  a  road,  and  intended  at  some  future  time  to  be  used  for 
erecting  an  additional  wing  to  the  houses,  was  held  to  be  part  of  the 
cmilage  of  the  almshouses,  which  were  contained  in  one  building, 
£ifl  it  was  declared  that  a  railway  company  could  not  take  this  land 
without  taking  the  alms-houses.  Grosvenor  v.  Hampstead  Junction 
BaUway  Company,  26  L.  J.  Ch.  731. 

Where  bouses  were  in  course  of  erection  and  were  covered  in,  but  upon 
^  belief  that  they  would  be  taken  by  a  company  were  not  completed, 
sui  the  company  proposed  to  take  some  of  the  land  intended  as  gardens 
for  the*  houses,  they  were  required  to  take  the  whole,  the  unhnished 
Wildings  being  held  to  be  hr)uses.  Alexander  v.  Crystal  Palace  Railway 
Cmpany,  30  Beav.  556. 

A  vacant  piece  of  ground  between  the  road  and  a  public  house,  not 

fenced  either  from  the  house  or  the  street  and  used  as  the  only  means 

of  tjiproach  for  vehicles  to  the  front  door  was  held  to  be  part  of  the 

cartilage  of  the  house,  and  could  not  be  taken  without  the  house. 

'  Morion  V.  London,  Chatham  and  Dover  Railway  Company,  6  Eq.  101. 

Where  attached  to  a  dwelling-house  were  ornamental  grounds,  and 
^diin  the  same  walls,  greenhouses,  and  some  other  land  in  all  2|  acrea, 
^  greenhouses  and  some  of  the  land  being  used  for  business  purposes 
j«  a  nursery  garden,  and  a  railway  company  proposed  to  take  the  green- 
honsea,  fernery  and  lawn,  it  was  held  that  they  were  taking  part  of 
the  ornamental  grounds  which  were  adjuncts  to  the  house,  ana  must 
^  the  whole.      Salteir  v.  Metropolitan  District  Ra^vHxy  Company, 

Where  a  cottage  in  a  nursery  garden  was  taken,  it  was  held  not  to  be 
'^^^'^ary  to  take  the  whole  garden,  the  garden  being  considered  a  field, 
and  not  an  adiunct  to  the  house.  Falkner  v.  Somerset  and  Dorset  Railway 
Cotnpany^  16  Eq.  458. 

Premiies  used  for  one  purpose, — ^Where  the  owner  of  premises  used  part 
M  a  dwelling-house,  and  the  buildings  behind  which  were  connectea  by 
Tards,  a^  candle  manufactory  and  candle  store,  bread  store  and  provision 
8tore,  the  whole  block,  being  within  one  ambit,  was  held  to  constitute 
one  «  house  "  within  the  meaning  of  this  section.  Richards  v.  Swansea 
i^frovement  Railway  Company,  9  Ch.  D.  425. 

On  the  same  principle  where  |>remises  on  a  main  street  were  used  as  a 
«op  for  furniture  dealing,  and  in  the  rear  and  adjoining  were  show- 
j^ms,  a  warehouse  and  stable  yard  used  in  connection  with  the  same 
WKinesa,  it  was  held  that  the  owner  could  require  promoters  who  wished 
to  take  the  warehouse  and  stable,  to  take  the  whole.  Siegefiberg  v. 
^^olOan  District  Railway  Company,  49  L.  T.  (n.b.)  564. 

Where  premises  within  one  ambit,  although  not  structurally  connected, 
*re  Twed  for  one  purpose,  as  for  a  hospital,  the  promoters  can  be  restrained 
^jna  taking^any  part  without  taking  the  whole.  Governors  of  St, 
^ajwo***  Hospital  v.  Charing  Cross  Railway  Company,  30  L.  J.  Ch.  395. 

Two  villas  with  separate  gardens,  and  separately  leased  and  occupied, 
Btt  farming  one  builaing  and  so  built  that  the  partition  between  the  two 
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Sect.  92.  waa  incomplete,  and  so  that  one  could  not  be  pulled  down  without 
reudering  the  other  uninhabitable  were,  nevertheless,  held  to  he  two 
houses,  and  a  railway  could  take  one  without  the  other.  Harvie  ▼.  Soutl^ 
Devon  Railway  Company,  32  L.  T.  (n.8.)  1. 

Where  the  owner  of  a  leasehold  house  and  garden  had  contracted  for 
the  lease  of  an  adjoining  field,  on  the  expiration  of  the  current  lease  of  that 
field,  with  a  view  of  including  it  in  the  garden,  a  railway  company  were 
held  to  be  entitled  to  take  part  of  the  field  without  taking  the  house  and 
garden,  as  the  field  had  not  at  the  date  of  the  notice  to  treat  become  part 
of  the  curtilage.  Chambers  v.  London,  Chatham  and  Dover  Baxtway 
Company,  11  W.  R  479. 

" Or  other  Building."— The  word  "  building"  was  put  in  to  extend 
the  provision  of  the  section  to  other  erections  which  might  not  fall 
within  the  description  of  the  word  house.  GrosvenorY,  Hampstead 
Junction  Railway  Company,  26  L.  J.  Ch.  731,  p.  737.  There  may  be  a 
building  which  could  not  be  said  either  in  the  legal  or  ordinary  sense 
to  be  a  house,  and  that  word  was  added  to  include  something  not 
necessarily  included  in  the  word  "  house."  Richards  v.  Swansea  Improve- 
ment Company,  9  Ch.  D.  426,  p.  437.  Incomplete  houses,  if  covered  in, 
are  treated  as  houses,  and  not  as  buildings  merely,  but  if  they  have  fallen 
into  ruins,  they  would  probably  be  buildings.  Aleacander  v.  CrysUU 
FcdcM  Railway  Company,  30  Beav.  666. 

"  Or  Manufactory." — A  manufactory  may  be  a  house  or  it  may  be 
a  building,  but  it  may  also  be  something  more.  It  may  be  more  than 
one  house,  or  more  than  one  building,  or  it  may  consist  of  neither 
but  only  of  land  used  for  manufacturing  purposes.  If  the  main  use  of  the 
premises  is  for  manufacturing  purposes,  they  would  appear  to  be 
properly  called  a  manufacturory,  although  part  may  be  used  for  selling 
purposes,  and  the  articles  manufactured  be  different  from  those  sold, 
provided  the  busine^sses  are  carried  on,  as  a  whole,  by  one  person  with 
one  body  of  servants,  and  with  one  capital.  Richards  v.  Sioansea 
Improvement  Company,  9  Ch.  D.  426,  per  Brett,  L.J.,  pp.  434    436. 

If,  however,  the  main  business  is  not  manul'actunug  but  if  incidental 
to  the  business  some  nuuiufacturing  is  carried  on,  such  as  the  making  of 
packing  cases,  which  is  not  part  of  the  business,  but  merely  something 
added  to  it,  and  if  the  buildmg  in  which  such  manufacture  is  carried 
on  be  required  to  be  taken,  the  owner  cannot  require  the  promoters  to 
take  adjoining  premises  on  which  the  maiu  business  in  carried  on. 
Benijigton  v.  Metropolitan  Board  of  Works,  54  L.  T.  (n.s.)  837.  Similarly, 
if  incidental  to  the  main  business  which  is  not  manufacting,  some  manu- 
facturing is  carried  on,  and  part  of  the  property  on  which  the  main 
business  is  carried  on  is  taken,  the  promoters  cannot  be  required  to 
take  the  whole  as  being  a  manufactory.  Thus,  where  the  business 
was  that  of  a  dust  contractor,  and  it  was  proposed  to  take  the  **tot 
shop,"  or  sorting  house,  the  promoters  were  not  required  to  take  other 
premises  where  some  of  the  material  was  converted  into  manure. 
Reddin  v.  Metropolitan  Board  of  Works,  4  De  G.  F.  &  J.  632. 

Wholesale  dealers  in  tea,  who  store,  blend,  and  mill  the  tea  and  pack 
it,  are  not  manufacturers,  and  their  business  premises  are  not  a 
manufactory  within  this  section.  Benington  v.  Mttropolitan  Board  of 
W^orA^,  64L.  T.  (n.8.)837. 

If  the  main  business  which  is  carried  on  is  manufacturing,  land 
within  the  same  wall  used  in  connection  therewith,  as,  for  example,  for 
the  deposit  of  rubbish  and   ashes  is  part  of  the  same  mannractory, 
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slthoogli  no  manu&cturing  is  carried  on  upon  that  part.    Sparrow  v.  Sect.  02. 
U^  BaUway  0}mpany,  2  D.  M.  &  G.  94.  — 

Hie  same  principle  applies  even  if  the  parcels  of  land  are 
i^uat^  by  a  road  ;  thus  where  cottages  on  the  opposite  side  of  the 
!QBd  from  the  place  where  the  actual  manafacturing  was  done  were 
laed  as  warehouses,  and  were  the  only  warehouses,  they  were  regarded 
upaitof  the  manufactory,  and  an  injunction  wanted  restraining  the 
piSKjteis  from  taking  them  without  taking  the  whole  manufactory. 
Sfadnan  v.  GrecU  Wegtem  Railway  Company,  1  Jur.  (n.s.)  790. 

Where  a  manufactory  was  in  p^  worked  by  water  power,  and  had 
&  resKvoir  supplied  by  a  goit^  into  which  water  was  turned  out  of  a 
■sural  river,  tnere  being  a  weir,  shuttles  for  regulating  the  flow  of  water 
islo  the  goit,  and  a  mill  house  for  a  nian  to  look  after  the  shuttles,  a 
CCTpany  desiring  to  take  the  weir,  shuttles,  millhouse,  and  part  of  the 
over  bed,  was  restrained  from  doing  so  without  taking  the  whole 
^nufutory.     Fhimiss  v.  Midland  Railway  Company^  6  £q.  473. 

In  taking  a  manufactory,  the  promoters  are  required  to  take  all  the 
iitares  whether  or  not  the^  are  tenant's  fixtures  removable  by  the 
leaee.    Gibson  v.  Hammeramtth  Railway  Companyy  32  L.  J.  Ch.  337. 

Procedure. — When  a  landowner  receives  a  notice  to  treat  for  part  of 
2  house,  building,  or  manufactory,  he  should,  if  he  so  desire,  serve  a 
annter-notice  requiring  the  promoters  to  take  the  whole.  It  is  advis- 
ibie  that  the  counter-notice  be  sent  within  21  days,  although  this  is 
S3C  necessary.  If  the  premises  constitute  a  house,  building,  or  other 
i&annfactory  within  this  section,  then  the  promoters  may  elect  either  to 
abandon  the  notice  to  treaty  paying  any  damage  thereby  occasioned,  or 
to  take  the  whole.  KiTig  v.  fVycoT/ibe  Railway  Company^  29  L.  J.  Ch. 
48^ ;  R,  v.  London  and  South  Western  Railwa/y  Company ,  12  Q.  K  775, 
and  as  to  what  amounts  to  election  and  generally,  see  section  18, 
note  "  By  counter-notice,"  ante,  p.  47. 

Form  of  Cownter-notice, — There  is  no  special  form  of  counter-notice 
required.  A  verbal  counter-notice  followed  by  a  suit  to  restrain  the 
pfomoters  taking  part  only  has  been  held  sufficient  {Binney  v.  Hammsr- 
maitk  Railway  Company,  8  L.  T.  (n.s.)  161^  and  where  after  informal 
eonveraationa  between  the  solicitors  to  tne  parties  as  to  taking  the 
whole,  the  promoters  proceeded  to  enter  upon  part,  whereupon  the 
landowner  filed  a  bill  to  restrain  them  from  taking  the  part  without 
taking  the  whole,  the  filing  of  the  bill  was  held  to  be  suincient  notice 
that  the  landowner  required  them  to  take  the  whole  and  an  injunction 
wu  granted.  Spackman  v.  Great  Western  Railway  Company y  1  Jur. 
(5a)  790. 

If  a  landowner,  on  receipt  of  the  notice  to  treat,  reply  that  he 
lequires  the  promoters  to  pay  him  a  certain  sum  for  the  land  they 
propose  to  taike,  and  that  if  they  cannot  accede  to  this  that  he  will 
nquiie  them  to  take  the  whole,  this  will  be  a  valid  counter-notice,  and 
they  will  not  be  entitled  to  proceed  to  take  the  part  only.  Gardner  v. 
Owing  Gross  Railway  Company ^  2  J.  &  H.  248. 

Tlie  landowner  is  not  bound  to  state  in  his  notice  requiring  the  whole 
premises  to  be  taken,  that  they  constitute  a  house,  a  building,  or  a 
Bana£uHx)ry,  and  apparently  if  he  describes  them  as  a  *'  manufactory" 
aod  the  Court  are  ot  opinion  that  they  constitute  a  house,  the  counter- 
i^ice  will  not  be  thereby  invalid.  Richards  v.  Swansea  Improvement 
Cmpany,  9  Ch.  P.  426. 
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Sect.  02.  Enforcing  Counter-notice, — If  the  promoters  disregard  the  counter- 
—  notice  the  landowner  may  bring  an  action  for  an  injunction  to  restrain 
the  company  from  taking  proceedings  to  assess  the  amoimt  of  the  com- 
])ensation  for  part  and  from  entering  upon  or  taking  any  other  proceed- 
ings for  the  purpose  of  obtaining  possession  of  the  land  comprised  in  the 
notice  to  treat  (see  Barnes  v.  ISouthsea  Bailway  Company,  27  Ch.  D.  536), 
and  for  a  declaration  that  he  ought  not  to  be  compeUed  to  sell  the  part 
of  his  house,  building,  or  manufactory  mentionea  in  the  notice  to  treat, 
and  that  he  ought  not  to  be  compelled  to  sell  any  other  part. 
Eichards  v.  Swansea  Improvement,  dhc,  Company ,  9  Ch.  D.  426.  Ii  the 
promoters  have  entered,  an  injunction  to  restrain  their  further  pro- 
ceedings should  be  asked  for,  together  with  a  declaration  that  they  shall 
take  the  whole,  the  entrance  being  considered  an  election  to  take  the 
whole.  King  v.  Wycombe  Railway  Company.  29  L.  J.  Ch.  462.  An 
enquiry  in  such  a  case  will  usually  lie  ordered  as  to  whether  the 
landowner  can  make  a  good  title.  Sparrow  v.  Oxford  Railxoay  Company, 
2  D.  M.  &  Q.  94.     See  form  of  order,  3  Seton,  5th  edit.,  p.  2008. 

When  a  railway  company  had  taken  possession  of  nart  and  a  declara- 
tion had  been  made  that  they  were  bound  to  take  tne  whole  if  a  good 
title  could  be  made,  and  after  the  title  had  been  found  good  they  did 
not  take  possession  of  the  whole  or  take  any  further  proceedings,  it  was 
ordered,  on  further  consideration,  that  they  should  take  all  necessary 
steps' to  assess  the  value  and  that  they  should  pay  the  money  within 
one  month  after  the  value  had  been  assessed,  and  that  a  conveyance 
be  executed.  The  order  contained  a  declaration  ot  the  landowner's 
lien,  with  liberty  to  apply  to  enforce  that  lien.  James,  V.C,  said  he 
would  prant  a  mandatory  injunction  if  the  company  persevered  in 
their  resistance.  Mason  v.  London,  Chatham  and  Dover  Railway  Company, 
7  Eq.  546,  and  see  form  of  order,  p.  549,  which  was  followwi  in 
Falmer  v.  Somerset  and  Dorset  Railway  Company,  16  Eq.  458. 

II  the  counter-notice  is  invalid  by  reason  of  the  premises  not  forming 
a  house  or  manufactory,  the  promoters  will  be  entitled  to  proceed  on 
their  original  notice  to  treat  and  to  disregard  the  counter-notice. 
Loosemore  v.  Tiverton,  dsc,  Railway  Company,  22  Ch.  D.  25  ;  9  A.  C.  480  ; 
Harvie  v.  South  Devon  Railway  Company,  32  L.  T.  (N.s.^  1. 

In  a  case  where  the  solicitors  of  a  company  accepted  a  counter-notice 
as  valid,  but  before  the  premises  had  been  assessed  they  discovered  that 
the  premises  did  not  constitute  one  house,  and  the  Court  agreed  with 
them,  it  was  held  that  the  acceptance  by  the  solicitors  did  not  bind  the 
conipany.  TreadweU  v.  London  and  South  Western  Railway  Company^ 
64  L.  J.  Ch.  565. 


And  with  respect  to  small  portions  of  intersected  land,  be 
it  enacted  as  follows  :  (a) 

93.  If  any  lands,  not  being  situate  in  a  town  or  built 
upon,  shall  be  so  cut  through  and  divided  by  the  works  as  to 
lands  may  leave,  either  on  both  sides  or  on  one  side  thereof,  a  less 
■ale.  quantity  of  land  than  half  a  statute  acre,  and  if  the  owner  of 

such  small  parcel  of  land  require  the  promoters  of  the  under- 
taking to  purchase  the   same  along   with  the   other  land 


Owners 
of  inter- 
sected 
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rsjmred  for  the  purposes  of  the  special  Act,  the  promoters  SectOJ. 
of  tile  nndertaking  shall  purchase  the  same  accordingly, 
iniks  the  owner  thereof  have  other  land  adjoining  to  that  so 
left  into  which  the  same  can  be  thrown,  so  as  to  be  con- 
Ririently  occupied  therewith  ;  and  if  such  owner  have  any 
Gtber  land  so  adjoining,  the  promoters  of  the  undertaking 
^fcall,  if  so  required  by  the  owner,  at  their  own  expense, 
ftrow  the  piece  of  land  so  left  into  such  adjoining  land,  by 
remoTing  the  fences  and  leveUing  the  sites  thereof,  and  by 
soiling  the  same  in  a  sufficient  and  workmanlike  manner. 

(s)  SectLous  93  and  94. 

"Hot  being  situate  in  a  Town  or  Built  upon."— As  to  buildings, 
HeE&^tion  92,  ani€^  p.  242. 
As  to  what  is  meant  by  "  situate  in  a  town,"  see  note  to  section  188,  pat, 
A  market  garden  with  a  cottage  on  it  is  not  land  built  upon,  and  if 
tk  cottage  is  taken  the  ^rden  need  not  be  taken,  but  if  the  garden  is 
K^ered,  the  severed  portion,  if  less  than  half  an  acre,  must  be  taken  if 
P»imred.    FaUcner  v.  Somerset  and  Dorset  Railway  Company^  16  Eq.  458. 

.  "Shall  puTChase  the  same."~If  the  value  of  this  additional  land 
is  to  be  asseaeed  with  the  land  taken,  care  must  be  exercised  by  both 
patties  that  it  is  included  in  the  submission  or  warrant  to  the  sheriff, 
^itbennae  the  asseaement  may  be  void.  Nor^  Staffordshire  Railway 
dmpany  v.  Woody  2  Ex.  244. 

94.  If  any  such  land  shall  be  so  cut  through  and  divided  Promoters 
as  to  leave  on  either  side  of  the  works  a  piece  of  land  of  less  under- 

extent  than  half  a  statute  acre,  or  of  less  value  than  the  **J^in^ .  ^ 

may  insist 
expense  of  making  a  bridge,  culvert,  or  such  other  communi-  on  par- 
cation  between  the  land  so  divided  as  the  promoters  of  the  ^^^  ^^^ 
undertaking  are,  under  the  provisions  of  this  or  the  special  pense  of 
Act,  or  any  Act  incorporated  therewith,  compellable  to  make,  aJ?.,  exp- 
and if  the  owner  of  such  lands  have  not  other  lands  adioinins:  <^®?^  *^® 

y&Inc 
SQch  piece  of  land,  and  require  the  promoter^  of  the  under* 

taking  to  make  such  communication,  then  the  promoters  of 
the  undertaking  may  require  such  owner  to  sell  to  them  such 
pieee  of  land,  and  any  dispute  as  to  the  value  of  such  piece 
of  land,  or  as  to  what  would  be  the  expense  of  making  such 
eommunieation,  shall  be  ascertained  as  herein  provided  for 
cases  of  disputed  compensation  ;  and  on  the  occasion  of  ascer- 


246  THE  LANDS  GLAUSES  ACT,  1845. 

Sect,  94,  taining  the  value  of  the  land  required  to  he  taken  for  the 
purposes  of  the  works,  the  jury  or  the  arbitrators,  as  the 
case  may  be,  shall,  if  required  by  either  party,  ascertain  by 
their  verdict  or  award  the  value  of  any  such  severed  piece  of 
land,  and  also  what  would  be  the  expense  of  making  such 
communication. 

^^If  any  such  Land." — The  House  of  Lords,  after  taking  the 
opinion  of  the  judges,  have  decided  that  the  word  "such"  in  this  section 
does  not  refer  to  "lands  not  being  situate  in  a  town  or  built  upon," 
mentioned  in  section  93,  but  to  the  heading  of  these  two  sections — "  small 
portions  of  intersected  land."  Promoters  of  an  undertaking  may,  there- 
fore, take  advantage  of  this  section  when  the  intersected  land  is  within 
a  town  or  built  upon,  and  compel  the  sale  of  the  severed  land  if  less  than 
half  an  acre,  or  of  less  value  than  the  expense  of  making  the  necessary 
communications.  Eastern  Counties,  dsc.  Railway  Companies  v.  Marriage^ 
9  H.  L.  Gas.  32,  and  see  Falls  v.  Belfast  and  BallymiBna  Bailv>ay  Com- 
jfany,  12  Ir.  L.  R.  233,  to  same  effect. 

"A  Bridge,  Culvert,  jor  other  such  Communication."— In  the 
case  of  railway  companies  this  section  should  be  read  with  section,  68  of 
the  Railways  Clauses  Act,  1845,  which  requires  them  to  provide  accom- 
modation works  for  making  good  any  interruptions  caused  by  the 
railway  to  the  use  of  the  hmd.  In  an  Iiish  case  it  was  held,  where 
part  of  land  was  taken,  from  which  an  owner  had  access  to  the  sea  for 
oathing,  fishing  and  shooting,  the  land  being  severed  and  the  access 
from  the  residence  on  the  land  to  the  sea  being  cut  off,  that  the  company 
were  bound  to  make  the  accommodation  w^orks  under  section  68  of  that 
Act  and  could  not  exercise  their  power  of  buying  the  lands  under  this 
section,  as  the  works  were  not  merely  to  connect  the  severed  lands,  but 
to  make  good  the  interruption  to  the  use  of  the  land.  Falls  v.  Belfast, 
dbc,  Railtvay  Company,  12  Ir.  L.  R.  223. 

^^As  herein  provided  for  cases  of  disputed  Compensation."— 

See  these  provisions  simimarised  in  the  notes  to  section  21,  ante,  p.  62. 
The  methods  provided  are  by  justices  (sections  22—24),  arbitrators 
(sections  25 — 37),  jury  (sections  38 — 57),  surveyors  (sections  69 — 63). 

Costs  of  the  Inquisition. — ^Although  this  section  directs  that  the  inquiry 
as  to  value  shall  be  ascertained  as  nerein  provided  for  cases  of  disputed 
compensation,  it  does  not  make  any  provisions  as  to  costs  and  does  not 
thereby  include  sections  34  or  61.  Costs  cannot  be  given  unless  an 
intention  is  clearly  implied,  and  as  no  previous  offer  by  the  promoters 
would  save  an  inquiry,  the  provisions  of  sections  34  and  51  cannot  be 
deemed  to  be  implied  as  they  give  the  landowner  costs  only  when  the 
sum  awarded  exceeds  the  amount  offered.  If,  therefore,  the  promoters 
make  no  offer  the  landowner  is  not  entitled  to  costs.  Cobb  v.  Mid 
Wales  Railway  Company,  L.  R.  1  Q.  B.  342. 

As  to  the  power  of  the  arbitrator  to  award  costs,  see  the  Arbitration 
Act,  1889,  section  2,  Sched.  I.  (t),  post 
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And  with  respect    to    copyhold   lands,  be  it  enacted  as  S60L95. 

&lkms:(a) 

95.  Every  conveyance*(i)  to  the  promoters  of  the  under-  CoiiTiy. 
iiking  of  any  lands  which  shall  be  of  copyhold  or  customary  coprhold 
tanire,  or  of  the  nature  thereof,  shall  be  entered  on  the  rolls  JjJ^^** 
of  the  manor  of  which  the  same  shall  be  held  or  parcel ;  and 
GB  payment  to  the  steward  of  such  manor  of  such  fees  as 
voold  be  due  to  him  on  the  surrender  of  the  same  lands  to 
tile  use  of  a  purchaser  thereof  he  shall  make  such  enrolment ; 
and  every  such  conveyance,  when  so  enrolled,  shall  have  the 
like  effect  in  respect  of  such  copyhold  or  customary  lands,  as 
if  the  same  had  been  of  freehold  tenure,  nevertheless,  until 
such  lands   shall  have  been  enfranchised  by  virtue  of  the 
powers  hereinafter  contained, (c)  they  shall  continue  subject 
to  the  same  fines,  rents,  heriots,  and  services  as  were  thereto- 
fore payable  and  of  right  accustomed. 

(a)  SectionB  95 — 98. 

[6)  As  to  the  formB  of  conveyance,  see  section  92. 

[e)  See  sectLons  96  and  97. 

"Shall  he  entered  on  the  EoUs."— If  a  tenant  convey  his  copy- 
kold  lands  to  a  company  under  their  special  Act,  he  will  convey  no 
more  than  he  lias,  so  that  the  lord's  rights  are  in  no  way  affected  ; 
therefore,  if  the  conveyance  is  not  enroll^,  the  lord  will  be  entitled  to 
seize  the  land  on  the  death  of  the  tenant.  Until  enrolment,  the  tenant 
and  his  heir  hold  the  land  as  trustees  for  the  company.  IHnie$  v. 
Grand  Junction  Canal  Company,  9  Q.  B.  426,  and  S.  C.  in  Chancery,  2 
Jnr.  886  and  1077. 

Where  tlie  manor  had  been  leased  by  the  lord  and  the  company 
purchased  Irom  the  lessee,  the  reversioners  were  allowed  to  eject  the 
company,  but  reasonable  compensation  was  assessed  by  the  Court 
Biaufort  v.  Patrick,  17  Beav.  60,  a  case  imder  a  special  Act. 

"Such  fees  as  would  be  due  to  him  on  the  surrender."-— The 
itewaid  is  only  entitled  to  the  fee  on  the  surrender,  and,  although  by 
the  custom  of  the  manor  he  may  be  entitled  to  a  fee  on  admittance  by  a 
tenant^  he  will  not  be  entitled  to  it  under  this  Act  Cooper  v.  Norfolk 
BaUway  C<mpany,  3  Ex.  546. 

"  They  shall  continue  subject  to  the  same  fines."— By  section  96, 
the  promoters  who  take  copyhold  land  are  required  to  enfranchise 
vithm  three  months  after  enrolment  or  within  one  month  of  entry, 
Vat  if  there  is  any  delay  in  so  doin^,  then  the  lord  of  the  manor  is 
catitled  to  the  fines,  rents,  heriots,  ana  services  as  if  the  company  had 
not  done  so,  and  these  fines  are  to  be  assessed  according  to  the  miproved 
■QBoal  value  of  the  land,  although  the  compensation  is  assessable  on 
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Sect  99    ^^®  unimproved  value.    Lowther  v.  Caledonian  Railway  Company  [1892], 
-!•    *  1  Ch.  73,  and  see  note  to  next  section. 

It  is  not  intended,  however,  that  where  the  promoters  enrol  the 
conveyance  that  they  should  have  to  pay  the  customary  fine  for  admit- 
tance to  copyholds  to  the  lord.  EccUsiastical  Commissioners  v.  London 
and  South  tVestem  Railway  Company y  14  C.  B.  743. 

Coi^hold  96.  Within  three  months  after  the  enrolment  of  the 
l»enfran-  conveyance  of  any  such  copyhold  or  customary  lands,  (a)  or 
chised.  within  one  month  after  the  promoters  of  the  undertaking 
shall  enter  upon  and  make  use  of  the  same  for  the  purposes 
of  the  works,(6)  whichever  shall  first  happen,  or  if  more  than 
one  parcel  of  such  lands  holden  of  the  same  manor  shall  have 
been  taken  by  them,  then  within  one  month  after  the  last 
of  such  parcels  shall  have  been  so  taken  or  entered  on  by 
them,  the  promoters  of  the  undertaking  shall  procure  the 
whole  of  the  lands  holden  of  such  manor  so  taken  by  them  to 
be  enfranchised,  and  for  that  purpose  shall  apply  to  the  lord 
of  the  manor  whereof  such  lands  are  holden  to  enfranchise 
the  same,  and  shall  pay  to  him  such  compensation  in  respect 
thereof  as  shall  be  agreed  upon  between  them  and  him,  and 
if  the  parties  fail  to  agree  respecting  the  amount  of  the 
compensation  to  be  paid  for  such  enfranchisement  the  same 
shall  be  determined  as  in  other  cases  of  disputed  compen- 
sation ;(c)  and  in  estimating  such  compensation  the  loss  in 
respect  of  the  fines,  heriots,  and  other  services  payable  on 
death,  descent,  or  alienation,  or  any  other  matters  which 
would  be  lost  by  the  vesting  of  such  copyhold  or  customary 
lands  in  the  promoters  of  the  undertaking,  or  by  the  enfran- 
chisement of  the  same,  shall  be  allowed  for. 

tThat  is  the  enrolment  under  section  95. 
That  is  under  section  85. 
See  these  set  out  in  note  to  section  21,  ante^  p.  52. 
6  construction  of  sections  95—  97  was  fully  discuseed  in  Lowther  v. 
Caledonian  Railway  Company  [1892],  1  Ch.  73,  by  the  Court  of  Appeal 
The  effect  of  section  96  is  to  cast  a  duty  upon  promoters  to  procure 
enfrajachieement,  and  on  the  lord  to  enfranenise,  upon  the  happening 
of  the  first  of  the  events  mentioned  in  the  section,  and  either  party 
ean  ^fwce  ^  duty  agaisst  th«  other.    If  t^e  pfomet»«  do  notpwce^ei 
th^  l^owner  ean  olptc^i^  a  mmdamus  to  oompel  th^m-    Tb$  nghU  ot 
iiv^  p$irti^  9-x^  9ett}ed  from  tl^  date  whep  t^e  fir^t  ^f  the  tvo  eveillv 
occurs,  and  ^t  1$  the  period  ^  which  the  Falue  gf  the  ]qxd'%  i^tenMt 
in  t^  lAQd  ought  to  be  tftken.    Thejnef^  if  there  ie  delay  in  B«smH 
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iiecorapeontioa  jiayable  to  the  landlord,  it  mtust  be  aaseeaed  aa  at  the  Bact.  M. 

iate  Of  the  happening  of  the  first  of  the  two  events,  and  without  regard       — 

a  the  sabeequent  improvements  made  by  the  promoters.     The  loss 

"hf  tie  enfranchisement  of  the  same  "  mentioned  in  this  section  means 

&  IflB  bj  the  creation  of  the  riffht  to  enfranchisement  on  the  one  side 

■d  of  the  obligation  to  enfranchise  on  the  other.    The  provision  that 

Ti^  three  months  of  enrolment  or  one  month  of  entry  the  promoten 

call  procure  enfranchisement  means  that  they  shall  take  all  proper 

s^  to  i^ocare  the  enfranchisemenL  as  provided  by  this  and  the  next 

KksL    JssfiEL,  M.R.,  had  laid  aown  the  same  principle  in  In  re 

JCmw  of  Salitburyy  December,  1879.  See  report  thereof  in  note  to  above 

» [18911 1  Ch-  P-  75,  and  W.  N.  (1879X  214.    The  fines  in  the  mean- 

^  are  payable  on  the  improved  value.    See  section  95. 

In  detennining  the  compensation  for  the  loss  cansed  ^  by  the  enf ran- 
fikisement,"  the  amount  of  a  fine  for  the  surrender  and  admittance  of 
^  promoters  is  not  to  be  included.  EecUsiastieal  ComnUstionen  v. 
Lmim  and  SatUh  Western  Railway  Company,  14  C.  B.  743.  And  if 
■eh  s  fine  is  paid  to  a  tenant  for  life  it  is  to  be  treated  as  capital  money. 
Se  Wilm^s  E$taU,  2  J.  &  H.  619. 

Promoters  under  this  Act  are  not  affected  by  the  Copyhold  Acts 
sIVnriiLg  compulsory  enfranchisement ;  their  position  is  wholly  distinct 
torn  that  of  a  copyholder.  Bt  Wilson's  EstcUe,  2  J.  &  H.  619  ;  In  re 
Mwjuig  of  SaHdmry,  W.  N.  (1879X  214 

Lmdowners  and  tenants  for  life  under  section  4  of  the  Settled  Land 
Act  may,  no  doubt,  agree  with  the  promoters  to  enfranchise  pursuant 
to  the  Copyhold  Act,  1894,  if  such  an  agreement  be  desirable,  as  the 
oompesaation  is  only  to  be  assessed  under  this  Act  if  the  parties  do  not 
agree.  Cf.,  In  re  Marquis  of  Salisbury,  W.  N.  (1879),  214.  For  the 
nethod  of  determining  the  compensation  for  enfranchisement  in  such  a 
OR,  see  sections  5 — 10,  of  the  Copyhold  Act^  1894,  which  repeals  and 
OHiBi^dates  the  previous  Copyhold  Acts. 


97.  Upon  payment  or  tender   of  the  compensation  Bol^^of 
agreed   npon   or   determined,   or  on   deposit  thereof  in  the  toe^ran- 
bank  in  any  of  the  cases  hereinbefore  in  that  behalf  provided,  ^^"*  ^° 
the  lord  of  the  manor  whereof  such  copyhold  or  customary  of  compen- 
lands  shall  be  holden  shall  enfranchise  such  lands,  and  the  "*^°'^- 
lands  80  enfranchised  shall  for  ever  thereafter  be  held  in  free 
ttd  common  soccage  ;  and  in  default  of  such  enfranchise- 
ment by  the  lord  of  the  manor,  or  if  he  fail  to  adduce  a  good 
title  thereto  to  the  satisfaction  of  the  promoters  of  the  under- 
taking, it  shall  be  lawful  for  them,   if  they  think  fit,  te 
aeeute  a  deed  poU«  duly  stamped,  in  the  manner  herein- 
Wore  provided  in  the  case  of  the  purchase  of  lands  by  them, 
•nd  thereapon  the  knds  in  respect  of  the  enfranchiBement 
wbereof  Bucb  compensation  shall  have  been  deposited  as 
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Sect  97,  aforesaid  shall  be  deemed  to  be  enfranchised,  and  shall  be  for 
ever  thereafter  held  in  free  and  common  soccage. 

Deposit  in  the  Batik. — See  sections  69,  71,  73  for  the  case  of  persons 
under  disability ;  section  76  on  failure  to  convey  or  make  a  good 
title. 

''  Shall  enftranchise  such  land8."~Tlii8  means  presumably  that  a 
deed  of  enfranchisement  is  to  be  executed  by  the  lora  and  not  till  then, 
unless  the  promoters  execute  a  deed  poll,  are  the  lands  completely 
enfranchisea.  Lowther  v.  Caledonian  liailioay  Company  [1892],  1  Ch. 
73,  8L 

In  such  a  deed  the  lord  is  appai'ently  not  bound  in  strictness  to  give 
any  acknowledgment  as  to  the  right  of  the  promoters  to  the  production 
of  the  title  deeds  and  of  the  court  rolls ;  but,  at  the  most,  the  pro- 
moters are  not  entitled  to  more  than  an  acknowledgment  by  the  lord 
and  his  trustee  of  their  right  to  the  production  of  such  title  deeds  and 
of  the  court  rolls  as  affect  the  land  enfranchised,  and  to  the  delivery  of 
copies  and  an  undertaking  by  the  lord  alone  for  safe  custody.  In  re 
Agg-Ga/rdner,  26  Ch.  D.  600. 

"  To  execute  a  deed  poll.'^ — ^As  to  this,  see  section  76. 


Appor-  98.  If  any  such  copyhold  or  customary  lands  be  subject 

of*cm)yi  to  any  customary  or  other  rent,  and  part  only  of  the  land 
hold  rents,  subject  to  any  such  rent  be  required  to  be  taken  for  the 
purposes  of  the  special  Act,  the  apportionment  of  such  rent 
may  be  settled  by  agreement  between  the  owner  of  the  lands 
and  the  lord  of  the  manor  on  the  one  part,  and  the  pro- 
moters of  the  undertaking  on  the  other  part,  and  if  such 
apportionment  be  not  so  settled  by  agreement,  then  the  same 
shall  be  settled  by  two  justices  ;  and  the  enfranchisement  of 
any  copyhold  or  customary  lands  taken  by  virtue  of  this  or 
the  special  Act,  or  the  apportionment  of  such  rents,  shall  not 
aflFect  in  other  respects  any  custom  by  or  under  which  any 
such  copyhold  or  customary  lands  not  taken  for  such  pur- 
poses shall  be  held  ;  and  if  any  of  the  lands  so  required  be 
released  from  any  portion  of  the  rents  to  which  they  were 
subject  jointly  w4th  any  other  lands,  such  last-mentioned 
lands  shall  be  charged  wdth  the  remainder  only  of  such  rents, 
and  with  reference  to  any  such  apportioned  rents,  the  lord  of 
the  manor  shall  have  all  the  same  rights  and  remedies  over 
the  lands  to  which  such  apportioned  rent  shall  have  been 
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i&^ed  or  attributed  as  he  had  previously  over  the  whole  of  getft  98. 
ihe  kods  sobject  to  such  rents  for  the  whole  of  such  rents. 

BfUnjutti^s, — See  the  definition  and  note  to  section  3,an^  p.  6. 

See  also  fecdon  24  which  provides  for  procedure  in  cases  of  disputed 
ta^BDaatianj  whicby  appcurently,  does  not  indude  questions  of  ap- 
portkaunent^  ante,  p.  59. 

And  with  respect  to  any  such  lands,  being  common  or 
laste  lands,  be  it  enacted  as  follows :  (a) 

99.  The  compensation  in  respect  of  the  right  in  the  soil  Compeiwi- 
of  any  lands  subject  to  any  rights  of  common  shall  be  paid  to  commoa 
the  lord  of  the  manor,  in  case  he  shall   he  entitled  to  the  ^^ 
aame,  or  to  snch  party,  other  than  the  commoners,  as  shall  of  anuDor, 
be  entitled  to  snch  right  in  the  soil ;  and  the  compensation  in  ^'^^^^  ^ 
nsfect  of  all  other  commonable  and  other  rights  in  or  over 

nch  lands,  including  therein  any  commonable  or  other  rights 
to  which  the  lord  of  the  manor  may  be  entitled  other  than 
Ins  right  in  the  soil  of  such  lands,  shall  be  determined,  and 
pa^  and  applied  in  manner  hereinafter  provided  with  respect 
to  a>mmon  lands  the  right  in  the  soil  of  which  shall  belong 
to  the  commoners  ;  and  upon  payment  or  deposit  in  the  bank 
d  the  compensation  so  determined  all  such  commonable  and 
other  rights  shall  cease  and  be  extinguished. 

(a)  Sections  99— 107. 

Section  100  deals  with  the  procedure  to  acquire  the  lord's  rights. 
Seedons  101  — 107  deal  with  tbe  ascertaining  the  compensation  payable 
to  the  commoners  and  the  means  of  acquiring  their  rights. 

An  allotment  of  part  of  the  waste  to  trustees  for  the  purpose  of 
aDoinng  certain  occupiers  to  cut  turves  does  not  take  away  the  lord's 
ligjit  in  the  soiL  Attorney-General  v.  Meyrick  [1893],  1  A.  C.  1,  and  see 
iflte  to  section  104,  post,  p.  254. 

100.  Upon  payment  or  tender  to  the  lord  of  the  manor,  Loid  of 
or  such  other  party  as  aforesaid,  of  the  compensation  which  &c.  to     ' 
shall  have  been  agreed  upon  or  determined  in  respect  of  the  co^^^y  <» 
right  in  the  soil  of  any  such  lands,  or  on  deposit  thereof  in  motera  of 
the  hank  in   any  of  the  cases  hereinbefore  in  that  behalf  ^^^g^^l^- 
provided,  snch  lord  of  the  manor  or  such  other  party  as  recelTing 
tforesaid,  shall  convey(a)  such  lands  to  the  promoters  of  the  ^^r  bis 
undertaking,  and  such  conveyance  shall  have  the  eflfect  of  "**•**•*• 
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Sect.  100.  vesting  such  lands  in  the  promoters  of  the  undertaking  in 
like  manner  as  if  such  lord  of  the  manor,  or  such  other  party 
as  aforesaid,  had  been  seised  in  fee  simple  of  such  lands  at 
the  time  of  executing  such  conveyance  ;  and  in  default  of 
such  conveyance  it  shall  be  lawful  for  the  promoters  of  the 
undertaking,  if  they  think  fit,  to  execute  a  deed  poll,(i)  duly- 
stamped,  in  the  manner  hereinbefore  provided  in  the  case  of 
the  purchase  of  lands  by  them,  and  thereupon  the  lands  in 
respect  whereof  such  last-mentioned  compensation  shall  have 
been  deposited  as  aforesaid  shall  vest  absolutely  in  the  pro- 
moters of  the  undertaking,  and  they  shall  be  entitled  to 
immediate  possession  thereof;  subject,  nevertheless,  to  the 
commonable  and  other  rights  theretofore  affecting  the  same, 
until  such  rights  shall  have  been  extinguished  by  payment  or 
deposit  of  the  compensation  for  the  same  in  manner  hereinafter 
provided,  (c). 

As  to  ascertaining  the  compensation  payable  to  the  lord,  the  general 
law  hereinbefore  provided  is  to  be  followed. 
(a)  Sections  81— 83- 
(6)  Section  75. 
(c)  Sections  104—107. 

^*  Subject  nevertheless  to  the  Commonable  and  other  Bights." 
— A  company  taking  the  wastes  of  a  manor  with  rights  of  common  over 
the  wast^  in  order  to  get  full  and  entire  property  and  possession,  must 
settle  not  only  with  the  lord  as  owner  of  the  soil,  but  with  the  com- 
moners, who  have  rights  of  common  over  the  wastes.  Until  they  have 
settled  with  the  commoners  as  well  as  the  lord,  or  taken  steps  under 
section  107  by  paving  the  deposit  into  the  bank,  they  cannot  take 
possession.  Therefore,  if  a  railway  company,  after  obtaining  a  convey- 
ance from  the  lord,  enter  and  construct  their  railway  on  tne  common 
without  first  having  paid  compensation  to  the  commoners,  a  commoner 
may  maintain  an  action  for  the  disturbance  of  his  right.  On  the  con- 
veyance from  the  landlord  the  company  stand  in  the  place  of  the  lord, 
and  the  payment  of  the  valuation  either  to  the  commoners  or  into  the 
bank  is  a  condition  precedent  to  their  right  to  disturb  the  commoners. 
Stoneham  v.  London  and  Brighton  Railway  Oompany^  L.  R.  7  Q.  B.  1. 

Compensa^      101.  The  compensation  to  be  paid  with  respect  to  any 
commoR     *^^^  lands  being  common  lands,  or  in  the  nature  thereof,  the 

lands         richt  to  the  soil  of  which  shall  belong  to  the  commoners,  as 

where  net  • 

hald  of  a    well  as  the  compensation  to  be  paid  for  the  commonable  and 
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stfaer  rights  in  or  over  common  lands  the  right  in  the  soil  Sect.  101< 
vl^reof  shall  not  belong  to  the  commoners,  other  than  the  manor  how 
eempeDsation    to  the  lord    of  the   manor,  or    other   party  ^nedT*^' 
satitled  to  the  soil  thereof,  in  respect  of  his  right  in  the  soil 
tkreof,  shall    be    determined   by    agreement    between    the 
{sgmoters  of  the  undertaking  and  a  committee  of  the  parties 
entitled  to  commonable  or  other  rights  in  snch  lands,  to  be 
appointed  as  next  hereinafter  mentioned. 

*^81iall  be  determined  bv  a^eement/'— This  must  be  subject  to 
Kction  1(3,  which  provides  tnat  m  the  event  of  disagreement  disputes 
^lall  be  settled  as  in  other  cases  of  disputed  compensation. 

This  action  deaLa  with  two  possible  cases  of  ownership  of  the  soil 
ether  than  that  of  the  lord  :  one  in  which  a  person,  not  being  lord  of  the 
saoor,  still  holds  land  subject  to  a  commonable  right,  the  other  where 
tbe  doQ  would  be  subject  to  the  commoners.    Nash  v.  Coombs,  6  Eq.  51, 

This  section  and  the  following  are  not  imperative,  so  as  to  exclude 
igreements  entered  into  otherwise  than  as  mentioned  in  these  sections. 
'kkxA,  where  the  householders  of  a  borough  owned  land  in  common,  and 
el  a  meeting  appointed  their  chairman  to  negotiate  with  the  company, 
the  agreement  entered  into  by  him  was  held  valid,  and  specific 
performance  decreed.  Bee  v.  Stafford  and.  Uttoxeter  Railway  Company. 
S3  W.  K.  868. 

102-  It  shall  be  lawful  for  the  promoters  of  the  under-  A  meeting 
taking  to  convene  a  meeting  of  the  parties  entitled  to  com-  parti^ 
monable  or  other  rights  over  or  in  such  lands  to  be  held  at  1^^^**^ 
some  convenient  place  in  the  neigbourhood  of  the  lands,  for  vened. 
the  purpose  of  their  appointing  a  committee  to  treat  with  the 
promoters  of  the  undertaking  for  the  compensation  to  be  paid 
for  the  extinction  of  such  commonable  or  other  rights  ;  and 
every  such  meeting  shall  be  called  by  public  advertisement, 
to  be  inserted  once  at  least  in  two  consecutive  weeks  in  some 
newspaper  circulating  in  the   county  or  in  the  respective 
cofonties  and  in  the  neighbourhood  in  which  such  lands  shall 
be  situate,  the  last  of  such  insertions  being  not  more  than 
fourteen  nor  less  than  seven  days  prior  to  any  such  meeting  ; 
and  notice  of  such  meeting  shall  also,  not  less  than  seven 
days  previous  to  the  holding  thereof,  be  affixed  upon  the  door 
of  the  parish  church  where  such  meeting  is  intended  to  be 
leld,  or  if  there  be  no  such  church  some  other  place  in  the 
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Sectl02.  neighbourhood  to  which  notices  are  usually  affixed  ;  and  if 
such  lands  be  parcel  or  holden  of  a  manor,  a  like  notice  shall 
be  given  to  the  lord  of  such  manor. 

Meetings  to  103.  It  shall  be  lawful  for  the  meeting  so  called  to 
comiSttee.  ^ppoii^t  a  committee,  not  exceeding  five  in  number,  of  the 
parties  entitled  to  any  such  rights  ;  and  at  'such  meeting  the 
decision  of  the  majority  of  the  persons  entitled  to  common- 
able rights  present  shall  bind  the  minority  and  all  absent 
parties. 

Committee      104.  It  shall  be  lawful  for  the  committee  so  chosen  to 
with  the     enter  into  an  agreement  with  the  promoters  of  the  under- 
orthe**"  taking  for  the  compensation  to  be  paid  for  the  extinction  of 
nnder-       such  commonable  and  other  rights,  and  all  matters  relating 
°*'      thereto,  for  and  on  behalf  of  themselves  and  all  other  parties 
interested  therein  ;  and  all  such  parties  shall  be  bound  by 
such  agreement ;  and  it  shall  be  lawful  for  such  committee  to 
receive  the  compensation  so  agreed  to  be  paid,  and  the  receipt 
of  such  committee,  or  of  any  three  of  them,  for  such  compen- 
sation, shall  be  an  effectual  discharge  for  the  same  ;  and  such 
compensation,  when  received,  shall   be  apportioned  by  the 
committee   among    the    several  persons  interested  therein, 
according  to  their  respective  interests,  but  the  promoters  of 
the  undertaking  shall  not  be  bound  to  see  to  the  apportion- 
ment or  to  the  application  of  such  compensation,  nor  shall 
they    be  Hable   for    the    misapplication  or   non-application 
thereof. 

^' Shall  be  apportioned  by  the  Committee/'— By  the  Inclosore 
ActB,  1852  and  1854,  the  power  of  apportioning  and  otherwise  dealing 
with  such  money  are  conferred  on  this  committee  and  upon  the 
IncloBure  Commissioners.  As  these  powers  have  not  been  found  in 
practice  to  be  sufficient,  further  powers  of  applying  the  money  have 
been  conferred  by  the  ComraonaDle  Rights  Compensation  Act,  1882. 
Such  parts  of  these  Acts  as  are  relevant  to  this  subject  ^dll  be  found  set 
out  in  full  hereafter. 

"The  several  Persons  interested."— The  committee  may  go  to 
Court  to  have  the  matter  settled  as  to  the  manner  in  which  the  money 
is  to  be  divided. 

In  one  case,  where  there  were  bye-laws  regulating  the  number  of 
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Qttk  vlikh   the  freeholders  an<1  copyholders  and  the  occupiers  of  ge(»^l()^ 
b^Id  and  copyhold  land  might  respectively  turn  on  to  the  common,       — 
^03Qit  oideied  the  money  to  be  divided  between  the  freeholders  and 
aprhsldezs  in  shares,  according  to  the  bye-laws.    Fox  v.  Amhwnt^  20 

ibe  Gcenpiers  who  were  not  represented  in  that  suit  brouj^ht  an  action 
ti^cain  their  share,  but  it  was  held  that  they  had  no  ri^ht  of  common, 
Bibpeiidently  of  their  landlords,  and,  therefore,  had  no  claim  on  the  fund. 
iH^BiT.  AwAursi,  7  Ch.  D.  689. 

Where  resident  freemen  of  a  borough  had  the  right  annually  of 
tBsiing  one  head  of  stock  on  to  lands,  held  by  the  corporation  as 
tnisoKs,  and  could  transfer  this  riffht  as  long  as  they  resided,  it  was 
^  tint  they  were  not  entitled  to  tne  money  paid  for  the  fee  although 
ier  daimed  to  be  the  onl^  persons  interested,  inasmuch  as  the  land 
*v  held  in  trust  for  the  resident  freemen  of  all  time  ;  the  Court  made 
ffi  oider  declaring  that  the  money  ought  to  be  re-invested  in  lands  to  be 
^  on  the  same  trusts  as  those  taken  were  held,  and  in  the  meantime 
G^Enng  the  money  to  be  invested  and  the  dividends  paid  to  the 
tnstees,  to  be  divided  by  them  amongst  such  resident  freemen  at  the 
■3K  time  or  times  as  such  freemen  have  been  accustomed  in  each  year 
^  eater  npon  the  enjoyment  of  their  rights  of  common.  Nm  v. 
aomfc*,  6  Eq.  51. 

Where  land  had  been  allotted  under  statute  unto  the  lord  of  the 
■oaorin  trust  for  the  occupiers  of  cotta^  for  supplying  turves  for  fuel 
iv  theur«  of  such  cottaj^es,  other  parts  being  allotted  to  owners  in  severalty 
a  oompeneation  for  their  rights,  and  a  railway  company  took  part  of 
^  knd  allotted  for  the  occupiers  of  the  cottages,  it  was  held  tnat  the 
freeholders  of  the  cott«^Tes  had  no  claim  upon  the  purchase  money,  but 
that  the  lord  of  the  manor  had  an  interest  in  the  soil,  and  that  he  was 
eadtled  to  such  part  of  the  money  as  represented  the  value  of  the  soil, 
and  that  the  remainder  was  to  be  held  as  a  charitable  trust  for  the 
Intefit  of  the  occupiers  of  the  cottages.  In  re  Ckridchurch  Enclosure 
Ad,  38  Ch.  D.  520,  affirmed  as  regards  the  lord  having  an  interest  in 
tli«  soil  in  Attorney-General  v.  Meyrick  (1893),  A.  C.  1 ;  the  other  points 
act  being  appealed. 

On  an  enquiry  as  to  the  apportionment  of  a  fund  between  the  cor- 
poration of  a  borough  and  the  freemen,  on  the  application  of  the  cor- 
poration, the  Court  refused  to  proceed  until  the  freemen  were  represented 
at  the  hearing.     Ez  parte  Mayor  of  Lincoln^  21  L.  J.  Ch.  621. 

If  an  enquiry  is  ordered  and  a  number  of  commoners  claim,  each 
peiaon  whose  claim  is  allowed  will  be  allowed  three  guineas  cost?  for 
pnmog  the  same,  although  the  amounts  received  by  them  are  very 
saalL  WcUerUm  v.  BuH,  39  L.  J.  Ch.  425,  citing  March  v.  Alexander, 
Jane,  1861  ;  cor.  Wood,  V.C,  not  reported,  and  to  same  effect. 

105-  If  tipon  such  committee  being  appointed  they  shall  Dinpntes 

fell  to  agree  with  the  promoters  of  the  undertaking  as  to  the  settled  as 

amount  of  the   compensation  to  be  paid  as  aforesaid,  the^"®*^*^^ 

ame    shall  be   determined    as  in   other  cases  of   disputed 

eompensation. 

A*  Ml  oOier  cases, — !.«.,  by  justices,  section  22  ;  by  arbitration,  sec- 
tioQt  23,  25—34  ;  by  jury,  sections  35—57. 
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Sect  106,  106.  Ifj  upon  being  duly  convened  by  the  promoters  of 
If  no  com-  the  undertaking,  no  effectual  meeting  of  the  parties  entitled 
^^pointed,  ^  ^^^^  commonable  or  other  rights  shall  take  place,  or  if, 
theamount  taking  place,  such  meeting  fail  to  appoint  such  committee, 
mined  by  a  the  amount  of  such  compensation  shall  be  determined  by  a 
surveyor,  gm-yeyor,  to  be  appointed  by  two  justices,  as  hereinbefore 
provided  in  the  case  of  parties  who  cannot  be  found. 

^^  Parties  who  cannot  be  found." — See  sections  69 — 63,  ante,  p.  108. 
It  is  not  clear  whether,  if  an  effectual  meeting  is  afterwards  convened, 
the  amount  can  be  referred  to  arbitration  pursuant  to  sections  64 — 67, 
antCy  p.  121,  if  the  committee  are  dissatisfied  with  the  amount  assessed 
by  the  surveyor. 

Upon  107.  Upon  payment  or  tender  to  such  committee,  or  any 

of  com-      three  of  them,  or  if  there  shall  be  no  such  committee  then 

myabu'^   upon  deposit  in  the  bank(a)  in  the  manner  provided  in  the 

to  com-      like  case  of  the  compensation  which  shall  have  been  agreed 

lands  to     Upon  or  determined  in  respect  of  such  commonable  or  other 

vest.  rights,  it  shall  be  lawful  for  the  promoters  of  the  undertaking, 

if  they  think  fit,  to  execute  a  deed  poll,  duly  stamped  in  the 

manner  hereinbefore  provided  (a)  in  the  case  of  the  purchase 

of  lands  by  them,  and  thereupon  the  lands  in  respect  of  which 

such  compensation  shall  have  been  so  paid  or  deposited  shall 

vest  in  the  promoters  of  the  undertaking,  freed  and  discharged 

from  all  such  commonable  or  other  rights,  and  they  shall  be 

entitled  to  immediate  possession   thereof;   and  it   shall   be 

lawful  for  the  Court  of  Chancery  [in  England  or  the  Court  of 

Exchequer   in   Ireland ],(/>)  by  an  order   to   be   made  upon 

petition,  to  order  payment  of  the  money  so  deposited  to  a 

committee  to  be  appointed  as  aforesaid,  or  to  make  such  other 

order  in  respect  thereto,  for  the  benefit  of  the  parties  interested 

as  it  shall  think  fit. 

(a)  Sections  69,  75,  106. 

(6)  These  words  are  repealed  by  the  Statute  Law  Revision  Act,  1892. 

Hade  upon  Petition.— The  order  will  now  in  cases  where  the 
amount  is  under  is  1,000/.  l)e  made  upon  summons.  See  Order  55,  rule 
2  ;  and  see  the  procedure  fully  discussed  in  the  notes  to  section  70,  ante, 
p.  168. 

"For  the  benefit  of  the  parties  interoBted."— That  means  accord- 
ing  to  their  several  rights  and  respective  interests  in  having  an  invest- 
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to:  of  it»  the  Court  dealing  with  it  in  that  way.  Per  Pagb- Wood,  V.C,  Qeot.  107- 
kiVa*  T.  Coombes,  6  Eq.  51,  p.  68.  — 

is  to  the  different  interests,  see  note  to  section  104^  an(«,  p.  SM. 

And  with  respect  to  lands  subject  to  mortgage^  be  it 
«fleted  as  follows:  (a) 

108.  It  shall  be  lawful  for  the  promoters  of  the  under-  ^^^ 
t^  to  purchase  or  redeem  the  interest  of  the  mortgagee  of  mortgagee, 
ttjsach  lands  which  may  be  required  for  the  purposes  of  the 
giedal  Act,  and  that  whether  they  shall  have  previously 
pif^^liased  the  equity  of  redemption  of  such  lands  or  not,  and 
^Kther  the  mortgagee  thereof  be  entitled  thereto  in  his  own 
ngit  or  in  trust  for  any  other  party,  and  whether  he  be 
^  possession  of  snch  lands  by  virtue  of  such  mortgage  or 
cot,  and  whether  such  mortgage  affect  such  lands  solely,  or 
lotttly  with  any  other  lands  not  required  for  the  purposes  of 
^  special  Act,  and  in  order  thereto  the  promoters  of  the 
undertaking  may  pay  or  tender  to  such  mortgagee  the 
principal  and  interest  due  on  such  mortgage,  together  with 
^  (^ts  and  charges,  if  any,  and  also  six  months  additional 
interest,  and  thereupon  such  mortgagee  shall  immediately 
convey  his  interest  in  the  lands  comprised  in  such  mortgage 
^the  promoters  of  the  undertaking,  or  as  they  shall  direct, 
w  the  promoters  of  the  undertaking  may  give  notice  in 
triiang  to  such  mortgagee  that  they  will  pay  off  the  principal 
^  interest  due  on  such  mortgage  at  the  end  of  six  months, 
eonjputed  from  the  day  of  giving  such  notice  ;  and  if  they 
^  have  given  any  such  notice,  or  if  the  party  entitled  to 
^  equity  of  redemption  of  any  such  lands  shall  have  given 
^  months'  notice  of  his  intention  to  redeem  the  same,  then 
**  the  expiration  of  either  of  such  notices,  or  at  any  inter- 
""^ate  period  upon  payment  or  tender  by  the  promoters  of 
™e  undertaking  to  the  mortgagee  of  the  principal  money  due 
*  sach  mortgage,  and  the  interest  which  would  become  due 
^  the  end  of  six  months  from  the  time  of  giving  either  of 
^i  notices,  together  with  his  costs  and  expenses,  if  any, 
«Qch  mortgagee  shall  convey  or  release  his  interest  in  the 
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Bect^OS.  lands  comprised  in  such  mortgage  to  the  promoters  of  the 
undertaking,  or  as  they  shall  direct, 

(a)  Sections  108—114. 

Tne  above  section  must  be  read  subject  to  the  proviso  contained  in 
section  114,  that  the  mortgagee  is  entitled  to  compensation  and  costs  of 
re-investment  if  the  payment  is  made  before  the  time  limited  for  pay- 
ment off. 

"To  purchase  the  interest  of  the  Mortgagee."— The  promoters 
may  deal  with  the  mortgagor  and  arrange  with  hmi  to  settle  with  the 
mortgagees,  but  if  they  know  there  is  a  mortgage  and  neglect  conununi- 
cations  with  the  mortgagees,  they  may  be  restrained  from  proceeding 
with  their  works  until  the  value  of  the  mortgagees'  interest  had  been 
ascertained  and  paid  or  secured.  Rankm  v.  East  and  West  India  Docka^ 
12  Beav.  298  ;  and  see  Martin  v.  London^  Chatham  and  Dover  Railtoay 
Company y  1  Ch.  501.  Under  the  agreement  with  the  mortgagor  they 
may  take  possession  but  they  may  not  commit  waste  until  the  mortgage 
has  been  discharged,  and  if  the  mortgagor  has  agreed  to  settle  with  the 
mortgagee  he  must  pay  six  months'  interest  as  provided  by  this  section. 
Spencer-Bell  v,  London  and  South  Western  Railway  Company,  33  W.  R.  771. 

^' Shall  convey." — As  to  the  forms  and  costs  of  conveyances,  see 
sections  81 — 83,  ante,  pp.  116,  119. 

Deposit  of      109.  If  J  ill  either  of  the  cases  aforesaid  upon  such  pay- 
mo^^OT   ^^^^  or  tender,  any  mortgagee  shall  fail  to  convey  or  release 
refusal  to   his  interest  in  such  mortgage  as  directed  hy  the  promoters  of 
*^*^^  •       the  undertaking,  or  if  he  fail  to  adduce  a  good  title  thereto 
to  their  satisfaction,  then  it  shall  be  lawful  for  the  promoters 
of  the  undertaking  to  deposit  in  the  bank,  in  the  manner 
provided   by  this  Act  in   like   cases,  (a)  the   principal  and 
interest,  together  with  the  costs,  if  any,  due  on  such  mortgage, 
and  also,  if  such  payment  be  made  before  the  expiration  of 
six  months'  notice  as  aforesaid,  such  further  interest  as  would 
at  that  time  become  due  ;  and  it  shall  be  lawful  for  them,  if 
they  think  fit,  to  execute  a  deed  poll,  duly  stamped,  in  the 
manner  hereinbefore  provided  in  the  case  of  the  purchase  of 
lands  by  them  ;  and  thereupon,  as  well  as  upon  such  con- 
veyance by  the  mortgagee,  if  any  such  be  made,  all  the 
estate  and  interest  of  such  mortgagee,  and  of  all  persons  in 
trust  for  him,  or  for  whom  he  may  be  a  trustee,  in  such 
lands,  shall  vest  in  the  promoters  of  the  undertaking,  and 
they  shall  be  entitled  to  immediate  possession  thereof  in  case 
such  mortgagee  were  himself  entitled  to  such  possession. 

(a)  See  sections  69,  75,  76,  77,  and  notes  thereto. 
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HO.  If  any  snch  mortgaged  lands  shall  be  of  less  value  Sect  110. 

tan  the  principal,  interest,  and  costs  secured  thereon,  the  Sam  to  be 
^  of  such  lands,  or  the  compensation  to  be  made  by  the  mortgage 
pwnoters  of  the  undertaking  in  respect  thereof,  shall  he^JJ**^ 
Ktded  bj  agreement  between  the  mortgagee  of  snchjaod,  of  the 
*ai  the  party  entitled  to  the  equity  of  redemption  thereof  on 
it  Qoe  part,  and  the  promoters  of  the  undertaking  on  the 
^  part,  and  if  the  parties  aforesaid  fail  to  agree  respecting 
liieiiDoaiit  of  such  value  or  compensation,  the  same  shall  be 
^l^wmined  as  in  other  cases  of  disputed  compensation  ;  and 
tb  amonnt  of  such  valae  or  compensation,  being  so  agreed 
«f«i  or  determined,  shall  be  paid  by  the  promoters  of  the 
iffldertaking  to  the  mortgagee  in  satisfaction  of  his  mortgage 
W)t  so  far  as  the  same  will  extend,  and  upon  payment  or 
teder  thereof  the  mortgagee  shall  convey  or  release  all  his 
^lest  in  such  mortgaged  lands  to  the  promoters  of  the 
overtaking,  or  as  they  shall  direct. 

"^Tke  flame  shall  be  determined  as  in  other  cases."— If  the  pro- 
<«tire  laid  down  in  sectionB  108  and  109  is  not  followed,  the  mortgagees 
^  entitled  to  a  notice  to  treat  under  section  18  as  parties  interested. 
^^  Crasworth,  L.C,  in  Martin  v.  London,  Chaikam  and  Dover  Bail- 
^Oontpany,  1  Cb.  501,  pp.  506,  506 ;  Reg.  v.  Metropolitan  Bailway 
-Wfttni,  13  L.  T.  (n.s.)  444,  per  Blackburn,  J. 

J^  the  fonner  of  these  cases  the  company  had  entered  and  had  given 
J^  pursuant  to  section  85,  to  the  mortji^a^or  and  mortgagee.  Pro- 
^*""»}?»  were  then  taken  to  have  the  whole  value  of  the  property 
'^^ftained  by  an  inquiry,  but  as  it  was  expected  that  the  amount 
***^  would  exceed  the  value  of  the  mortgage  debt,  the  mortgagees 
J^  i»t  served  with  any  notice,  and  were  no  parties  to  the  inquiry. 
^fc  amoont  aseeaeed  was  less  than  the  mortgage  debt.  The  mort^igees 
7Jo«d  to  have  their  debt  and  costs  x>aid  out  of  the  money  in  Court 
^'«* section  85,  and  also  an  injunction  to  have  the  company  restrained 
him  pwjceecling  with  their  works  until  their  purchase  money  should  be 
^*wi  and  paid,  and  tliat  it  might  be  ascertained  pursuant  to  the 
Ijp  Clauses  Act.  It  was  held  (1)  that  the  mortgagees  although  they 
jjj.iwtice  of  the  inquiry  were  not  bound  by  it ;  (2)  that  they  had  no 
**  ott  the  money  in  Court  tmder  section  85,  as  until  a  jurv  was 
Q^^ed  and  the  amount  ascertained  that  sum  was  not  available  ; 
•,  ^^^  they  could  not  claim  on  the  amount  assessed.  As  the  premises 
J\ueeTi  destroyed  by  the  company  there  appeared  to  be  a  difficulty  in 
^^  the  value  assessed  under  section  68,  and  the  mortgagees  were  not 
'^  to  proceed  thereunder.  They  were  dealt  with  as  if  the  company 
*^I«iKhaaed  the  equity  of  redemption  and  had  the  plaintiffs  as  their 
J^JP*ee«.  The  usual  account  was,  therefore,  ordered  to  be  taken,  and 
^  the  company  paying  the  amount  found  due  they  were  to  have 
^^yed  to  them  the  mortgagees'  interest,  but  in  defaiut  the  company, 
82 


260  THE  LANDS  OLAUBBS  ACT,  1845. 

Sect,  110.  and  if  necessary  the  mortgagor,  were  ordered  to  execute  an  assignment 
of  the  property  mortgaged  to  the  mortgagee. 

If  the  mortgagee  is  in  possession,  he  will  be  entitled  to  all  sums 
found  due  in  respect  of  lose  of  profits  and  goodwill,  and  if  he  is  not 
in  possession  he  will  be  entitled  to  the  value  of  the  goodwill  attaching; 
to  the  premises.  Pile  v.  PHe,  Ex  parte  LambtoTiy  3  Ch.  D,  36 ;  cf. 
Chisswm  V.  Dewesj  5  Russ.  29  ;  Trwrna/n  v.  Redgrave,  17  Ch.  D,  547. 

If  the  mortgagor  is  in  possession  sams  awarded  for  damage  to  trade 
and  x>ersonal  expenses  belong  to  the  mortgagor  and  not  to  the  mort- 
gagee. Cooper  V.  Metropolitan  Board  of  Wotm,  26  Ch.  D.  472  ;  Martin 
V.  London,  Ohatham,  and  Dover  BaUvxiy  Company,  1  Ch.  601 ;  and  see 
In  re  the  South  City  Market  Company,  Ex  parte  Bergin,  13  L.  R.  Ir.  246, 
where  the  money  was  apportioned  between  the  tenant  for  life,  a  rever- 
sioner and  a  mortgagee  of  the  reversion. 

of  ^ney  111.  If  vi^n  STich  payment  or  tender  as  aforesaid  being 
^^^  .  made,  any  such  mortgagee  fail  so  to  convey  his  interest  in 
tender.  such  mortgage,  or  to  adduce  a  good  title  thereto  to  the  satis- 
faction of  the  promoters  of  the  undertaking,  it  shall  be  lawful 
for  them  to  deposit  the  amount  of  such  value  or  compensation 
in  the  bank,  in  the  manner  provided  by  this  Act  in  like 
cases,(a)  and  every  such  pa)rment  or  deposit  shall  be  accepted 
by  the  mortgagee  in  satisfaction  of  his  mortgage  debt,  so  far 
as  the  same  will  extend,  and  shall  be  a  full  discharge  of  such 
mortgaged  lands  from  all  money  due  thereon ;  and  it  shall 
be  lawful  for  the  promoters  of  the  undertaking,  if  they  think 
fit,  to  execute  a  deed  poll,  duly  stamped,  in  the  manner 
hereinbefore  provided  in  the  case  of  the  purchase  of  lands  by 
them  ;(6)  and  thereupon  such  lands,  as  to  all  such  estate  and 
interest  as  were  then  vested  in  the  mortgagee,  or  any  person 
in  trust  for  him,  shall  become  absolutely  vested  in  the  pro^ 
motors  of  the  undertaking,  and  they  shall  be  entitled  to 
immediate  possession  thereof  in  case  such  mortgagee  were 
himself  entitled  to  such  possession  ;  nevertheless,  all  rights 
and  remedies  possessed  by  the  mortgagee  against  the  mort* 
gagor,  by  virtue  of  any  bond  or  covenant  or  other  obligation, 
other  than  the  right  to  such  lands,  shall  remain  in  force  in 
respect  of  so  much  of  the  mortgage  debt  as  shall  not  have 
been  satisfied  by  such  pajrment  or  deposit. 

(a)  Section  69. 

(6)  Sections  76,  76,  and  77. 
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112.  If  a  part  only  of  ailjr  snch  mortgaged  lands  be  Sect  111 
ftjnired  for  the  purposes  of  the  special  Act,  and  if  the  part  Sum  to  be 
SB  required  be  of  less  Talne  than  the  principal  money,  interest  ^  ^i^* 
ai  orets  secured  on  snch  lands,  and  the  mortgagee  shall  not  ^^'^ 
«3sder  the  remaining  port  of  snch  lands  a  suflBcient  secnrity  i&ndii 
fertile  money  charged  thereon,  or  be  not  "willing  to  release       °* 
ftp  part  so  required,  then  the  value  of  such  part  and  also  the 
oHBpensation  (if  any)  to  be  paid  in  respect  of  the  severance 
teeof  or  otherwise,  shall  be  settled  by  agreement  between 
w  mortgagee  and  the  party  entitled  to  the  equity  of  redemp- 
«wiofsuch  land  on  the  one  part,  and  the  promoters  of  the 
todertaking  on  Uie  other,  and  if  the  parties  aforesaid  fail  to 
^gree  respecting  the  amount  of  such  value  or  compensation 
m  same  shall  be  determined  as  in  other  cases  of  disputed 
compensation  ;(a)  and  the  amount  of  such  value  or  com- 
JQBation,  being  so  agreed  upon  or  determined,  shall  be  paid 
k  fl»  promoters  of  the  undertaking  to  such  mortgagee  in 
*&faction  of  his  mortgage  debt,  so  far  as  the  same  will 
^tend;  and  thereupon    such  mortgagee    shall  convey  or 
Please  to  them,  or  as  they  shall  direct,  all  his  interest  in  such 
inortgaged  lands  the  value  whereof  shall  have  been  so  paid  ; 
^  a  memorandum  of  what  shall  have  been  so  paid  shall  be 
^orsed  on  the  deed  creating  such  mortgage,  and  shall  be 
*gned  by  the  mortgagee  ;  and  a  copy  of  such  memorandum 
*^  at  the  same  time  (if  required)  be  furnished  by  the  pro* 
^rs  of  the  undertaking,  at  their  expense,  to  the  party  entitled 
to  the  equity  of  redemption  of  the  lands  comprised  in  such 
^'^ge  deed. 
(')  As  to  tlie  methods  of  settling  compensation,  see  section  21,  note, 

•*^p.5i 

U3,  If,  upon  payment  or  tender  to  any  such  mortgagee  Deposit 
«  Ae  amount  of  the  value  or  compensation  so  agreed  upon  or  whwTre^ 
^nnmed,  such  mortgagee  shall  fail  to  convey  or  release  to  ^^^  ^^ 
"^promoters  of  the  undertaking,  or  as  they  shall  direct,  his 
^^^test  in  the  lands  in  respect  of  which  such  compensation 
^  80  have  been  paid  or  tendered,  or  if  he  shall  fail  to 
^^  a  good  title  thereto  to  the  satisfaction  of  the  promoters 
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Sect.  118.  of  the  undertaking,  it  shall  he  lawful  for  the  promoters  of  the 
undertaking  to  pay  the  amount  of  such  value  or  compensation 
into  the  bank,  in  the  manner  provided  by  this  Act  in  the  case 
of  moneys  required  to  be  deposited  in  such  bank,  (a)  and  such 
payment  or  deposit  shall  be  accepted  by  such  mortgagee  in 
satisfaction  of  his  mortgage  debt,  so  far  as  the  same  will 
extend,  and  shall  be  a  full  discharge  of  the  portion  of  the 
mortgaged  lands  so  required  from  all  money  due  thereon  ; 
and  it  shall  be  lawful  for  the  promoters  of  the  undertaking,  if 
they  think  fit,  to  execute  a  deed  poll,  duly  stamped,  in  the 
manner  hereinbefore  provided  in  the  case  of  the  purchase  of 
lands  by  them ;  and  thereupon  such  lands  shall  become 
absolutely  vested  in  the  promoters  of  the  undertaking,  as  to 
all  such  estate  and  interest  as  were  then  vested  in  the  mort- 
gagee, or  any  person  in  trust  for  him,  and  in  case  such 
mortgagee  were  himself  entitled  to  such  possession  they  shall 
be  entitled  to  immediate  possession  thereof;  nevertheless, 
every  such  mortgagee  shall  have  the  same  powers  and  remedies 
for  recovering  or  compelling  payment  of  the  mortgage  money, 
or  the  residue  thereof  (as  the  case  may  be),  and  the  interest 
thereof  respectively,  upon  and  out  of  the  residue  of  such 
mortgaged  lands,  or  the  portion  thereof  not  required  for  the 
purposes  of  the  special  Act,  as  he  would  otherwise  have  had 
or  been  entitled  to  for  recovering  or  compelling  payment 
thereof  upon  or  out  of  the  whole  of  the  lands  originally 
comprised  in  such  mortgage. 


s 


So)  See  sections  69,  75,  76,  and  77. 
i  the  value  of  the  land  is  paid  into  Court  to  the  account  of  the 
tenant  for  life,  and  the  mortgagees  are  not  paid  off,  the  promoters 
cannot  treat  that  money  as  money  in  Ck>urt  imder  this  section,  and  may 
be  ordered  to  pay  the  costs  of  the  attendance  of  the  mortgagees  on  an 
application  for  re-investment,  and  the  promoters  cannot  then  insist  on 
having  these  incumbrances  paid  off.  Ex  parte  Peyton's  SettlemenL 
4  W.  R.  380. 

Compen-  114.  Provided  always,  that  in  any  of  the  cases  herein- 
be^roa^in  before  provided  with  respect  to  lands  subject  to  mortgage,  if 
certain  in  the  mortgage  deed  a  time  shall  have  been  limited  for 
mortgage   payment  of  the  principal  money  thereby  secured,  and  under 


lll5NtGBABG£S.  263 

fte  proYisions  hereinbefore  contained  the  mortgagee  shall  have  SedLlli. 

lem  required  to  accept  payment  of  his  mortgage  money,  or  pwd  off 

if  pftrt  thereof,  at  a  time  earlier  than  the  time  so  limited,  the  gtipoUted 

promoters  of  the  undertaking  shall  pay  to  snch  mortgagee,  in  *»««• 

addition  to  the  snm  which  shall  have  been  so  paid  off,  all  such 

costs  md  expenses  as  shall  be  incurred  by  snch  mortgagee  in 

nspect  of  or  vrhich  shall  be  incidental  to  the  re-investment 

of  the  sum  so  paid  off,  snch  costs  in  case  of  difference  to  be 

tned  and  payment  thereof  enforced  in  the  manner  herein 

pronded  with  respect  to  the  costs  of  conveyances  ;  and  if  the 

nte  of  interest  secured  by  such  mortgage  be  higher  than  at 

the  time  of  the  same  being  so  paid  off  can  reasonably  be 

expected  to  be  obtained  on  re-investing  the  same,  regard  being 

hi  to  the  then  current  rate  of  interest,  such  mortgagee  shall 

le  entitled  to  receive  from  the  promoters  of  the  undertaking, 

in  addition  to  the  principal  and  interest  hereinbefore  provided 

for,  compensation  in  respect  of  the  loss  to  be  sustained  by  him 

hy  reason  of  his  mortgage  money  being  so  premattirely  paid 

0^  the  amount  of  such  compensation  to  be  ascertained  in  case 

of  difference,  as  in  other  cases  of  disputed  compensation  ;  and 

until  payment  or  tender  of  such  compensation  as  aforesaid  the 

promoters  of  the  undertaking  shall  not  be  entitled,  as  against 

such  mortgagee,  to  possession  of  the  mortgaged  lands  under 

the  provision  hereinbefore  contained. 

**  Atime  shall  have  been  limited." — In  sncli  a  case  it  is  not  enough 
for  the  promoters  to  pay  the  whole  value  of  the  premises  into  Court. 
Even  it  the  mortgagees  are  not  entitled  to  possession,  they  are  entitled 
to  have  their  security  maintained,  and  the  Ck)urt  will  prevent  the 
eonpanv  from  prosecuting  their  works  imtil  the  mortgagee's  interest 
tinder  this  section  has  been  ascertained  and  paid  or  securea  Bankm  v. 
Eutand  Wtat  IndiaDocky  12  Beav.  29a 

And  with  respect  to  lands  charged  with  any  rent  service, 
rentcharge,  or  chief  or  other  rent,  or  other  payment  or 
incombrance  not  hereinbefore  provided  for,  be  it  enacted  as 
follows  :(a) 

Kelease  of 

115.  I^  ^^y  diflFerence  shall  arise  between  the  promoters  hmds  from 
of  the  undertaking  and  the  party  entitled  to  any  such  charge  charges. 
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8oct_116.  tipon  any  lands  required  to  be  taken  for  the  purposes  of  the 
special  Act,  respecting  the  consideration  to  be  paid  for  the 
release  of  such  lands  therefrom,  or  from  the  portion  thereof 
affecting  the  lands  required  for  the  purposes  of  the  special 
Act,  the  same  shall  be  determined  as  in  other  cases  of  disputed 
compensation.  (6) 

(a)  Sections  115—118. 

(6)  See  seotion  21,  note,  <mte^  p.  59. 

Where  the  promoters  agreed  with  the  committee  of  a  lunatic  to 
purchawe  a  rentcharge  for  the  period  of  the  lunatic's  life  on  houses, 
which  they  proposed  to  take,  and  the  consideration  was  the  purchase  of  a 
government  annuity  of  like  amount  for  his  life,  the  Court  sanctioned  the 
agreement.    In  re  Brewer^  1  Ch.  D.  409. 

As  to  tithe  rentcharges,  see  note  to  section  68,  cmie^  p.  140. 

Release  116.  If  part  only  of  the  lands  charged  with  any  such  rent 

tAlm  8«^i^«.  rentcharge,  chief  or  other  rent,  payment,  or  incum- 
charge.  brance,  be  required  to  be  taken  for  the  purposes  of  the  special 
Act,  the  apportionment  of  any  such  charge  may  be  settled  by 
agreement  between  the  party  entitled  to  such  charge  and  the 
owner  of  the  lands  on  the  one  part,  and  the  promoters  of  the 
imdertaking  on  tho  other  part,  and  if  such  apportionment  be 
not  so  settled  by  agreement  the  same  shall  be  settled  by  two 
justices ;  but  if  the  remaining  part  of  the  lands  so  jointly 
subject  be  a  sufficient  security  for  such  charge,  then,  with 
consent  of  the  owner  of  the  lands  so  jointly  subject,  it 
shall  be  lawful  for  the  party  entitled  to  such  charge  to  release 
therefrom  the  lands  required,  on  condition  or  in  oonsideration 
of  such  other  lands  remaining  exclusively  subject  to  the  whole 
ijiereof. 

Txtjo  Justices, — See  definition,  section  3,  arde^  p.  6. 

Deposit  in  YVJ.  Upon  payment  or  tender  of  the  compensation  so 
refusal  to  agreed  upon  or  determined  to  the  party  entitled  to  any  such 
release,  charge  as  aforesaid,  such  party  shall  execute  to  the  promoters 
of  the  undertaking  a  release  of  such  charge  ;  and  if  he  fail  so 
to  do,  or  if  he  fail  to  adduce  good  title  to  such  charge  to  the 
satisfaction  of  the  promoters  of  the  undertaking,  it  shall  be 
lawful  for  them  to  deposit  the  amount  of  such  compensation 
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i  ii»  bank  in  the  manner  hereinbefore  provided  in  Uke  Sect  117. 
«es,(o)  and  also,  if  they  think  fit,  to  execute  a  deed  poll, 
i%  stamped,  in  the  manner  hereinbefore  provided  in  the  case 
i  lb  purchase  of  lands  hy  them,  and  thereupon  the  rent 
snice,  rentcharge,  chief  or  other  rent,  payment,  or  incum- 
bace,  or  the  portion  thereof  in  respect  whereof  such 
eonpensation  shall  so  have  heen  paid,  shall  cease  and  be 


(a)  SeetioDs  69,  75,  76,  and  77. 

118.  If  s^7  snch  lands  be  so  released  from  any  such  Charge  to 
darge  or  incumbrance,  or  portion  thereof,  to  which  thoyOT^^^ds 
were  subject  jointly  with  other  lands,  such  last-mentioned  not  taken, 
kadi  shall  alone  be  charged  with  the  whole  of  such  charge, 
«r  with  the  remainder  thereof,  as  the  case  may  be,  and  the 
puty  entitled  to  the  charge  shall  have  all  the  same  rights  and 
remedies  over  snch  last-mentioned  lands,  for  the  whole  or  for 
tfae  remainder  of  the  charge,  as  the  case  may  be,  as  he  had 
previously  over  the  whole  of  the  lands  subject  to  such  charge ; 
and  if  npon  any  such  charge  or  portion  of  charge  being  so 
released  the  deed  or  instrument  creating  or  transferring  such 
darge  be  tendered  to  the  promoters  of  the  undertaking  for 
the  purpose,  they  or  two  of  them  shall  subscribe,  or  if  they  be 
a  corporation  shall  affix  their  common  seal  to  a  memorandum 
tf  such  release  endorsed  on  such  deed  or  instrument,  declaring 
^bat  part  of  the  lands  originally  subject  to  such  charge  shall 
lave  been  purchased  by  virtue  of  the  special  Act,  and  if  the 
lands  be  released  from  part  of  such  charge,  what  proportion  of 
inch  charge  shall  have  been  released,  and  how  much  thereof 
continues  payable,  or  if  the  lands  so  required  shall  have  been 
released  from  the  whole  of  such  charge,  then  that  the  remain- 
ing lands  are  thenceforward  to  remain  exclusively  charged 
din^with  :  and  such  memorandum  shall  be  made  and  executed 
at  the  expense  of  the  promoters  of  the  undertaking,  and  shall 
be  evidence  in  all  courts  and  elsewhere  of  the  facts  therein 
Sated,  bnt  not  so  as  to  exclude  any  other  evidence  of  the 
iune  facts. 
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8ect^l9.      And  with  respect  to  lands  subject  to  leases,  be  it  enacted  as 
follows  :(a) 

Where  119.  If  any  lands  shall  be  comprised  in  a  lease,  for  a  term 

of  lands^  of  years  unexpired,  part  only  of  which  lands  shall  be  required 
tak^'^^S"  for  the  purposes  of  the  special  Act,  the  rent  payable  in  respect 
rent  to  of  the  lands  comprised  in  such  lease  shall  be  apportioned 
tioneST^"  ^®^ween  the  lands  so  required  and  the  residue  of  such  lands  ; 
and  such  apportionment  may  be  settled  by  agreement  between 
the  lessor  and  lessee  of  such  lands  on  the  one  part,  and  the 
promoters  of  the  undertaking  on  the  other  part,  and  if  such 
apportionment  be  not  so  settled  by  agreement  between  the 
parties,  such  apportionment  shall  be  settled  by  two  justices  ; 
and  after  such  apportionment  the  lessee  of  such  lands  shall, 
as  to  all  future  accruing  rent,  be  liable  only  to  so  much  of  the 
rent  as  shall  be  so  apportioned  in  respect  of  the  lands  not 
required  for  the  purposes  of  the  special  Act  ;  and  as  to  the 
lands  not  so  required,  and  as  against  the  lessee,  the  lessor 
shall  have  all  the  same  rights  and  remedies  for  the  recovery 
of  such  portion  of  rent  as  previously  to  such  apportionment 
he  had  for  the  recovery  of  the  whole  rent  reserved  by  such 
lease ;  and  all  the  covenants,  conditions,  and  agreements  of 
such  lease,  except  as  to  the  amount  of  rent  to  be  paid,  shall 
remain  in  force  with  regard  to  that  part  of  the  land  which 
shall  not  be  required  for  the  purposes  of  the  special  Act,  in 
the  same  manner  as  they  would  have  done  in  case  such  part 
only  of  the  land  had  been  included  in  the  lease. 

(a)  Sections  119—122,  and  see  also  section  74.  The  sectionB  under 
this  heading  are  intended  to  provide  altogether  for  compensation  in 
the  cases  specially  provided  for ;  being  specific  provisions  not  affected 
by  the  other  sections.  Syers  v.  Metropolitan  Board  of  Works^  36  L.  T. 
(n.s.)  277.  Special  Acts  excepting  such  parts  of  the  Lands  Clauses 
Consolidation  Act,  as  relate  to  the  purchase  and  taking  of  lands  other- 
wise than  by  agreement  do  not  thereby  except  these  sections.  Reg,  v. 
Mayor  of  London^  L.  R.  2  Q.  B.  292  ;  IviUdns  v.  Mayor  of  Birmingham^ 
25  Ch.  D.  78. 

"  The  Rent  .  .  .  shall  be  apportioned."— This  is  not  within  the 
power  of  the  arbitrator  who  assesses  the  compensation ;  it  must  be  effected 
under  the  provisions  of  this  section.    In  re  Ware^  7  R.  Ca.  780. 

If  the  promoters  agree  to  purchase  the  lessee's  rights  and  to  have  the 
rents  apportioned  if  necessary  under  the  Act,  specific  performance  of  the 


LANDS  SUBJECT  TO  lEASES.  267 

maaent  will  be  decreed  against  the  promoters,  but  it  does  not  appear  Sect,  110. 
Miaary  that  the  leesor  should  be  served  with  a  notice  to  treat  for  his       — 
ssRst,  before  the  apportionment  can  be  made.  WUliatM  t.  Eout  London 
ialm  C^mipany,  18  W.  R.  159. 

Tie  leseee  has  no  power  to  compel  the  lessor  to  apportion  the  Tent. 
Ik  pvomoteTS  are  the  persons  enabled  to  call  upon  the  lessor  and  lessee 
63  ooaie  before  the  justices  in  order  that  they  may  be  bound  with 
fsfftxX  to  the  amonnt  of  the  apportionment  It  in,  therefore,  no  answer 
^  &  suit  for  specific  performance  of  an  a^ement  brought  by  the  lessee 
'^aiopel  tlie  promoters  to  purchaae  his  land,  that  the  apportionment  of 
*ie  mat  had  not  been  agreed  upon.    Slipper  v.  Tottenham^  d:c,^  Railway 

The  costs  of  having  the  rent  apportioned  by  justices  or  otherwise 
iR  ocets  incidental  to  the  taking  and  nurchuse  of  land  under  section  80. 
ad  are  payable  by  the  promoters,  at  least  if  the  money  has  been  paid 
Eio  Court'(^x  parte  Flower,  1  Ch.  599) ;  but  are  not  costs  payable  under 
section  82.    ExparU  Buck,  33  L.  J.  Ch.  79. 

Tk&  date  when  the  apportioned  rent  becomes  payable  by  the  tenant 
▼qqH  appear  to  be  the  date  of  the  apportionment,  although  the  premises 
SK  not  taucen  for  some  time  afterwaras.  Ball  v.  GraveSy  18  L.  R.  Ir.  224, 
idcdaon  on  the  Railways  (Ireland)  Act,  1860. 

^The  lessor  shall  have  all  the  same  rights."— He  has,  however, 

:t  would  appear,  no  lien  on  the  money  paid  to  the  tenant  as  compensation, 
eifJier  for  arrears  of  rent  accrued  due  before  the  land  was  taken,  or  since. 
Iz  parte  Carey,  10  L.  T.  (o.s.)  37,  an  Irish  case. 

120.  Every  such  lessee  as  last  aforesaid  shall  be  entitled  Tenants  to 
to  receiye  from  the  promoters  of  the  undertaking  compensa-  pci^ted, 
ticm  for  the  damage  done  to  him  in  his  tenancy  by  reason  of 

the  seyerance  of  the  lands  required  from  those  not  required, 
or  otherwise,  by  reason  of  the  execution  of  the  works. 

For  the  principles  of  compensation  as  to  severance,  see  notes  to 
ieetion  63,  ante,  p.  117. 

121,  If  any  such  lands  shall  be  in  the  possession  of  any  Compen- 
person  haying  no  greater  interest  therein  than  as  tenant  for  a  JJ,^^*^^ 
yew  or  from  year  to  year,  and  if  such  person  be  required  to  tenants  at 
give  up  possession  of  any  lands  so  occupied  by  him  before  the  ^^  ' 
expiration  of  his  term  or  interest  therein,  he  shall  be  entitled 

to  compensation  for  the  value  of  his  unexpired  term  or 
interest  in  such  lands,  and  for  any  just  allowance  which 
oaght  to  be  made  to  him  by  an  incoming  tenant,  and  for  any 
loss  or  injury  he  may  sustain,  or  if  a  part  only  of  such  lands 
be  required,  compensation  for  the  damage  done  to  him  in  his 
tenancy   by   severing  the  lands  held  by  him,  or  otherwise 
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Bectl21.  injurionsly  affecting  the  same ;  and  the  amonnt  of  such 
compensation  shall  be  determined  by  two  justices,  in  case  the 
parties  differ  about  the  same ;  and  upon  payment  or  tender 
of  the  amount  of  such  compensation  all  such  persons  shall 
respectively  deliver  up  to  the  promoters  of  the  undertaking, 
or  to  the  person  appointed  by  them  to  take  possession  thereof^ 
any  such  lands  in  their  possession  required  for  the  purposes 
of  the  special  Act. 

"  Any  such  lands."— These  are  the  lands  subject  to  leases  referred 
to  in  the  heading  to  these  sections.    See  note  thereto,  ante,  p.  266. 

*'  No  greater  interest  therein  than  as  tenant  for  a  year."— This 
is  meant  to  compieliend  every  species  of  interest  for  less  than  a  year  in 
duration.  It,  therefore,  includes  the  interest  of  a  tenant  in  possession 
under  a  longer  term  than  for  a  year  if  at  the  time  when  possession  of 
the  land  is  required  the  residue  of  the  term  has  less  than  a  year  to  run. 
Tenants  in  such  a  position  ought  not  to  require  the  compensation  to  be 
settled  by  arbitration  under  section  68,  but  oy  justices  under  this  section. 
Beg,  V.  Great  Northern  Bailvoay  Company^  2  Q.  B.  D.  151. 

A  schoolmaster  in  possession  of  a  school-house,  who  could  be  removed 
by  two-thirds  of  the  governors  giving  three  months'  notice,  has  an 
interest  in  the  house  not  greater  than  as  tenant  for  a  year  or  from  year 
to  year.    Beg,  v.  Manchester,  cfcc,  BaUway  Company,  4  E.  &  B.  88. 

A  person  in  possession  under  a  written  agreement  for  more  than  three 
years,  being  a  lessee  in  equity  for  that  term,  cannot  be  treated  as  a  yearly 
tenant  under  this  section.  Sweetman  v.  Metropolitan  Bailway  Company, 
1  H.  &  M.  543. 

The  interest  of  partners  in  the  business  premises  occupied  by  the 
firm,  although  the  lease  may  have  been  granted  to  one  partner  omy,  is 
apparently  an  interest  greater  than  that  of  tenants  from  year  to  year, 
altnough  there  may  be  no  stipulations  as  to  the  term  of  such  occupation. 
They  are  Joint  occupiers  as  long  as  the  partnership  continues.  Keg.  v. 
Ea^  London  BaUway  Company;  Ex  parte  Barnes,  17  L.  T.  (K.s.)  291. 

Date  for  determining  tenant's  interest — If  no  notice  to  treat  has  been 
given  and  the  promoters  enter,  the  proper  date  for  ascertaining  the 
rights  of  the  parties  is  the  date  of  entry.  Beg.  v.  Great  Ncyrthem  BaUway 
Company,  2  Q.  B.  D.  151,  per  Lush,  J.,  p.  155. 

If,  by  the  special  Act,  a  six  months'  notice  in  writing  is  required  to  be 

fiven  by  promoters  of  their  intention  to  take  land,  the  date  of  the 
elivery  of  such  notice  is  the  date  to  be  considered  in  determining 
whether  a  tenant  has  a  greater  interest  than  as  tenant  for  a  year  or  from 
year  to  year.    Tyson  v.  Mayor  of  London,  L.  R.  7  C.  P.  18. 

Apart  from  the  provisions  of  the  special  Act,  as  far  as  section  121  is 
concerned,  the  estate  or  interest  of  the  party  seeking  compensation  must 
be  regarded  at  the  time  of  giving  the  notice  to  take.  S.  C,  per 
WiLLBS,  J.,  p.  23. 

If  the  promoters  enter  under  section  85,  the  date  of  such  entry  would 
be  the  date  of  determining  the  tenant's  interest,  and  it  has  been  held 
that  if  a  notice  to  treat  £m  been  given  some  time  previously  under 
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vlkli  mithmg  has  been  done,  and  in  the  interval  between  serving  such  S^Ct.  121. 
aciee  and  taking  posaession  tbe  tenant's  interest  has  become  less  than       ~^ 
aisianst  for  a  jean  Uie  notice  to  treat  does  not  affect  the  case,  and  the 
□Qstrate  has  jnrifidiction.    JUg,  v.  Kennedy  [1893],  1  Q.  B.  533 ;  and 
njtsrth  V.  BccUy  Heath  Bailvoay  Company  [1894],  2  Q.  B.  579. 

^Be  required  to  give  up  possession."— This  section  does  not 
inijr  iraleaB  the  tenant  is  required  to  give  np  possession  of  his  land. 
lisif  if  he  receive  a  notice  to  treat,  such  notice  to  treat  is  not  a 
Amazing  poaseseion  under  this  section,  and  if  he  claims  more  than  50/. 
kesBiiot^  nntil  possession  is  required,  have  the  compensation  settled  by 
pn^  under  this  section.  E.  v.  Stones  L.  R.  1  Q.  B.  529.  Similarly, 
tka^land  is  injuriously  affected,  but  none  of  it  is  taken,  this  section  is 
Mt  applicable,  but  he  must  proceed  under  section  68.  Reg,  v.  Skeriff  of 
lfi4a«a^lOW.R.7l7.  -^  w   -r 

It  would  appear  that  no  notice  to  treat  is  required  to  be  given  to  a 
Sfsaat  whose  interest  is  not  greater  than  a  tenant  from  year  to  year. 
%wi  v.  MetropoUtan  Board  of  Workt,  36  L.  T.  (n.s.)  277,  p.  278,  per 
JnBiL,M.B. 

^Before  the  expiration  of  his  tem.'*— If  the  promoters  purchase 
tils  reversion  and  give  the  tenant  notice  to  quit  under  the  terms  of  his 
xsie,  and  do  not  tw  possession  until  the  notice  has  expired,  the  tenant 
ks  BO  interest,  legal  or  equitable,  in  the  lands,  and  can  make  no  claim 
ior  compensation  under  this  or  any  other  section.  Syere  v.  Metropolitan 
Bend  of  Worke,  36  L.  T.  (n.8.)  277. 

If  the  tenant  receive  notice  to  quit  from  his  landlord  and  hold  over, 
k  will  have  no  elaim  on  the  compensation  paid,  although  the  notice 
was  given  by  the  landlord  in  order  to  sell  the  premises  to  the  promoters 
d  the  undertaking  {Ex  parte  Nadin,  17  L.  J.  UL  421);  and  if  notice  to 
pit  is  eiven  by  a  landlord  and  the  promoters  do  not  take  possession  until 
ifUfT  tne  notice  has  expired,  the  tenant  can  recover  no  compensation, 
tithoogh  notice  to  treat  may  have  been  given  under  section  18  oefore  the 
kfidlora  gave  him  notice  to  quit.     Ex  parte  Merrett,  2  L.  T.  (n.s.)  471, 

In  such  a  case  if  a  notice  to  treat  is  given,  the  tenant  should  at  once 
compel  the  promoters  to  proceed  under  the  notice  and  have  his  interest 
au^sed.  Mm.  v.  Vaughan,  L.  R.  4  Q.  B.  190,  195 ;  Reg.  v.  Kennedy 
[18931 1  Q.  6.  533  ;  and  see  section  18  and  note  thereto,  anie,  p.  43.  A 
iandlord,  after  notice  to  treat  has  been  served  upon  him,  cannot  turn  a 
weekly  tenancy  into  one  for  more  than  a  year  so  as  to  give  the  tenant  a 
ckiDi  for  comx>ensation  against  the  promoters.  Ex  parte  Edwardi^  12 
Eq.389. 

If,  under  a  local  Act,  the  tenant  receives  six  months'  notice  that  the 
pnaooteTS  require  possession,  and  at  the  end  of  the  six  months  he  does 
K4  go  nor  do  the  promoters  take  possession,  and  they  afterwards  acquire 
ik  Undlord's  interest  in  the  premises,  but  no  notice  to  quit  is  given, 
tb^  cannot  turn  out  the  tenant  and  take  possession  without  paying  him 
compensation.  If  he  had  gone  at  the  end  of  the  six  months  he  would 
bre  been  entitled  to  compensation,  and  although  he  stayed  on  he  was 
t  mere  tenant  at  sufferance,  liable  to  be  turned  out  at  a  moment's 
ac^ioe.  CranweU  v.  Mayor  of  London,  L.  K.  6  Ex.  284.  If  the  pro- 
moters allow  the  tenant  to  continue  after  the  six  months,  and  the 
tajsnt  accepts  this  as  satisfaction,  he  will,  of  course,  have  no  claim  for 
oompensation.     B^*  ^-  Londmt,  and  Southampton  R(vUv?ay  Company,  10 
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Sect  121.  Ad.  &  E.  3,  p.  10,  explained  in  the  above  case,  p.  288.  The  effect  of 
such  a  notice,  even  if  not  acted  upon,  will  entitle  the  tenant  to  compen- 
sation in  respect  of  any  expenses  to  which  he  may  thereby  have  been 
put.    Reg,  V.  Commissioners  of  Rochdale^  2  Jur.  (n.s.)  861. 

A  tenant  leaving  in  the  middle  of  a  quarter  will  be  liable  to  his  land- 
lord for  the  quarter's  rent.     Wainwright  v.  Ramsden^  5  M.  &  W.  602. 

A  tenant  wno  detennines  his  lease  by  a  six  months'  notice,  l^ecause  the 
works  to  be  executed  will  interfere  with  his  business,  has  no  claim  for 
compensation.    Reg,  v.  PoiUter,  20  Q.  B.  D.  133. 

"  He  shall  be  entitled  to  compensation."— The  items  of  compen- 
sation under  this  section  are  similar  to  those  in  other  cases  where  land 
is  taken.  See  section  63  and  notes  thereto,  where  the  principles  of 
compensation  when  land  is  taken  are  discussed,  aiitey  p.  1 11.  The  words 
in  this  section  are  wide  enough  to  include  every  kind  of  damage  or  loss 
which  the  tenant  can  suffer.  See  per  Lush,  J.,  Reg.  v.  Great  Northern 
Railway  Company ,  2  Q.  B.  D.  151,  p.  156. 

But  if  the  land  taken  is  held  for  a  term  of  less  than  a  year  and  is 
severed  from  land  held  for  a  term  greater  than  for  a  year,  the  justices 
have  no  jurisdiction,  and  the  compensation  must  be  assessed  under 
section  68.  There  can  only  be  one  assessment ;  part  cannot  be  decided 
under  section  121  and  part  under  section  68 ;  ana  if  in  previous  proceed- 
ings the  magistrate  has  been  ordered  to  try  the  case  as  having  jurisdic- 
tion, he  cannot  award  compensation  in  respect  of  the  damages  for 
injurious  affection  caused  by  such  severance.  Bexley  Heath  Railway 
Company  v.  North  [18941  2  Q.  B.  579  ;  and  as  to  the  previous  proceed- 
ings, Reg.  v.  Kennedy  [1893],  1  Q.  B.  533,  where  apparently  it  was 
assumed  that  the  tenant  had  no  colourable  claim  for  compensation  for 
injui'ious  affection. 

"  Determined  by  two  Justices." — See,  as  to  two  justices,  definition 
section  3,  antey  p.  6. 

As  to  the  jurisdiction  of  justices  in  ascertaining  compensation,  see 
section  22  and  notes,  ante,  p.  55. 

As  to  procedure  before  them,  see  section  24,  ante,  p.  59. 

It  is  not  necessary  that  the  determination  under  this  section  should 
be  put  into  writing  by  the  justices  ;  it  may  be  given  verbally.  Reg.  v. 
Boyce  Combe,  32  L.  J.  M.  C.  67. 


Where 
greater 
interest 
claimed 
than  from 
year  to 
year,  lease 
to  be  pro- 
duced. 


122.  If  any  party,  having  a  greater  interest  than  as 
tenant  at  will,  claim  compensation  in  respect  of  any  nnex- 
pired  term  or  interest  under  any  lease  or  grant  of  any  such 
lands,  the  promoters  of  the  undertaking  may  require  such 
party  to  produce  the  lease  or  grant  in  respect  of  which  such 
claim  shall  be  made,  or  the  best  evidence  thereof  in  his  power  ; 
and  if,  after  demand  made  in  writing  by  the  promoters  of  the 
undertaking,  such  lease  or  grant,  or  such  best  evidence 
thereof,  be  not  produced  within  twenty-one  days,  the  party 
so  claiming  compensation  shall  be  considered  as  a  tenant 
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yiing  only  from  year  to  year,  and  be  entitled  to  compensa-  Sect  122. 
ia  accordingly. 

""Iiy  Teqmre  sucli  party  to  produce  the  Lease.*'— The  t>to- 
ton  of  an  agreement  for  a  lease,  although  void  at  law,  if  gooa  in 
sttf,  is  sufficient  under  this  section.  Sweetman  v.  Metropolitan 
^tMjf  Companyj  1  H.  &  M.  543 ;  and  see  In  re  King's  LeaUhM 
le^  16  Eq.  521. 

123.  And  be  it  enacted,  that  the  powers  of  the  promoters  Limit 

ifibeinulertaking  for  the  compnlsor}'  purchase  or  taking  of  for^m. 

tads  for  the  purposes  of  the  special  Act  shall  not  be  exercised  v^^rf 

*      *  ,  ,  ,       porchafic. 

after  the  expiration  of  the  prescribed  period,  and  if  no  period 

k  prescribed  not  after  the  expiration  of  three  years  from  the 

|a»xig  of  the  special  Act. 

^'For  the  compulsory  Purchase  or  taking^-'*— In  the  spcial  Act 
itac  i»  now  always  prescribed  for  the  execution  of  the  works  as  well 
Ksv  the  exercise'  of  their  compulsory  powers  of  purchase.  At  the 
tiae  of  the  Lands  Clauses  Act  tnis  does  not  appear  to  have  been  so 
"iiJTeisal  a  practice.  Per  Blackburn,  J.  Ttvertoji,  <fcc.,  Railioay 
Cmpany  ▼.  Looaemore^  9  App.  C,  480,  496. 

It  appears  to  be  a  sufficient  purchasing  or  taking  within  this  section 
if  tibe  promotei^  by  notice  to  treat  or  by  agreement  put  themselves  into 
»  position  to  acquire  the  land  before  the  three  years  have  expired, 
>iuum^  they  may  not  enter  upon  it  or  complete  the  purchase  until 
Jter,  provided  at  least,  that  they  do  enter  or  complete  before  the  time 
ks  «l^p9ed  for  the  execution  ot  the  works. 

In  The  Marquis  of  ScUisbury  v.  Great  Northern  RaUvxiy  Company,  17 
Q.  K  840,  it  was  held  that  the  notice  to  treat  under  section  18  was  a 
^liBcient  exercise  of  the  compulsory  power  under  section  123,  and  that 
eatry  by  the  company  under  section  86  was  not  an  exercise  of  the 
aaapony's  powers  out  an  act  made  legal  by  the  previous  exercise  of 
tlicae  powers^  and,  therefore,  need  not  he  within  the  time  prescribed  by 
diia  section.  That  case  was  approved  in  Loosemore  v.  Tiverton,  9  A.  C, 
480,  488,  and  see  Doe  d.  Armitstead  v.  North  Staffordshire  BaUvxiy 
C^jmpany,  16  Q.  B.  626,  to  same  effect 

It  Is  sufficient  if  such  entry  is  made  a  few  days  before  the  time 
limited  for  the  execution  of  the  works,  and  the  promoters  cannot  be 
nftrained  by  injunction  at  the  instance  of  the  landowner  from  remaining 
h  podsassion  and  completing  their  works  after  that  time  has  elapsed, 
» the  time  limited  for  the  execution  of  the  works  is  merely  a  limit  of 
time  for  exercising  the  powers  of  the  Act  as  to  the  construction  of  the 
WDikfi.     Tiverton  v.  Loosemore,  9  A.  C.  480. 

If  the  promoters  serve  a  notice  to  treat  and  nothing  more  is  done  by 
ehber  party,  both  promoters  and  landowner  will  apparently  be  disabled 
from  forcing  their  rights  after  the  time  has  expired  for  executing  the 
varks.  Richmond  v.  Sorih  London  Railway  Company,  3  Ch.  680,  and 
TwrUm  v.  Loosemore,  per  Lord  Cairns,  p.  489 ;  Lord  Blackburn, 
>.  497.  But  there  appears  no  reason  if  there  has  been  no  sleeping  upon 
^keir  rights  why,  after  that  date,  the  promoters  should  not  fulfil  their 
^Uigations  and  have  the  compensation  ascertained  and  paid.    S.  C., 
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Sect.  123,  PP«  490,  491,  and    Wehh  v.  Direct  London  and  PortsmorUh  Railway 
—       Vompanyj  9  Hare.   129,  p.   140;    Wordey  v.    Bouih  Devon   Railway 
Company^  16  Q.  B.  539,  545.    See  also  section  18,  note  •*  How  validity 
of  notice  affected,"  aiUe^  p.  46. 

Where  an  agreement  made  between  a  landowner  and  a  company 
authorised  the  company  to  take  certain  land  within  a  fixed  period,  and 
if  they  should  reouire  any  additional  land,  the  same  should  be  taken  and 
paid  for  at  a  fixea  price,  it  was  held  that  the  agreement  authorised  the 
company  to  take  such  land  at  any  time  before  the  period  limited  for 
completing  the  works.  Rangeley  v.  Midland  Railway  Company f  3  Ch. 
306,  and  see  Kemp  v.  South  Eastern  Railway  Company^  7  Ch.  364. 

"  If  no  period  be  prescribed."— If  in  an  Act  for  extending  a 
railway  several  purposes  are  authorised  and  times  limited  for  the 
purchase  of  land  for  the  specific  purposes,  but  none  for  the  general 
purposes,  then  the  limit  oi  three  years  here  specified  will  apply  as 
regards  the  purchase  of  land  for  such  general  purnoses.  Seymour  v. 
London  and  North  Western  Railway  Company^  33  L.  T.  (o.s.)  280. 

And  witH  respect  to  interests  or  lands  which  have  by- 
mistake  been  omitted  to  be  purchased,  be  it  enacted  as 
follows  :(a) 

Promoters      124.  Ifj  at  any  time  after  the  promoters  of  the  nnder- 
under-       taking  shall  have  entered  upon  any  lands  which  under  the 
taking  em-  provisions  of  this  or  the  special  Act,  or  any  Act  incorporated 
to  pnr-       therewith,  they  were  authorised  to  purchase,  and  which  shall 
chase  in-    fee  permanently  required  for  the  purposes  of  the  special  Act, 
lands  the    any  party  shall  appear  to  be  entitled  to  any  estate,  right,  or 
whereo?    interest  in  or  charge  affecting  such  lands  which  the  promoters 
may  have   of  the  Undertaking  shall  through  mistake  or  inadvertence 
omUted  by  ^^ve  failed  or  omitted  duly  to  purchase  or  to  pay  compensa- 
mistake.     tion  for,  then,  whether  the  period  allowed  for  the  purchase  of 
lands  shall  have  expired  or  not,  the  promoters  of  the  under- 
taking shall  remain  in  the  undisturbed  possession  of  such 
lands,  provided  within  six  months  after  notice  of  such  estate, 
right,   interest,   or  charge,   in  case  the  same  shall  not  be 
disputed  by  the  promoters  of  the  undertaking,  or  in  c^se  the 
same  shall  be  disputed  then  within  six  months  after  the  right 
thereto  shall  have  been  finally  established  by  law  in  favour  of 
the  party  claiming  the  same,  the  promoters  of  the  undertaking 
shall  purchase  or  pay  compensation  for  the  same,  and  shall 
also  pay  to   such  party,  or  to  any  other  party  who  may 
establish  a  right  thereto,  full  compensation  for  the  mesne 
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proStB  or  interest  which  would  have  accrued  to  such  parties  SecilM. 
lupectiTelj  in  respect  thereof  during  the  interval  between 
in  entry  of  the  promoters  of  the  undertaking  thereon  and 
4p  time  of  the  payment  of  such  purchase  money  or  compen- 
iiti(m  by  the  promoters  of  the  undertaking,  so  far  as  such 
aaie  profits  or  interests  may  be  recoverable  in  law  or  equity ; 
sd  soch  purchase  money  or  compensation  shall  be  agreed  on 
^swarded  and  paid  in  like  manner  as  according  to  the  pro- 
rlfiODs  of  this  Act  the  same  respectively  would  have  been 
igieed  on  or  awarded  and  paid  in  case  the  promoters  of  the 
lodertaking  had  purchased  such  estate^  nght,  interest,  or 
darge  before  their  entering  upon  such  land,  or  as  near  thereto 
85  drcnmstanoes  will  admit.(6) 

(«)  Sections  124—126. 

((}  See  section  21,  note  ^  Sball  be  settled  in  the  manner  hereinafter 
^iwled,"  ante,  p.  52. 

^nuou^h  Mistake  or  Inadvertence."— If  the  promoters,  in  the 
•<iicf  that  the  amount  assessed  for  premises  will  exceed  the  amount 
^  under  an  equitable  mortgage  which  they  know  to  exist  on  premises, 
ittl  only  with  the  mortgagors  and  have  the  value  of  the  premises 
aaeased  as  if  there  was  no  mortgage,  and  it  turns  out  that  they  were 
mistaken  as  to  their  belief,  and  thiGit  the  value  of  the  premises  is  less 
^n  the  amount  of  the  mortgage,  such  mistake  is  not  one  that  will 
Irioj;  them  within  the  provisions  of  this  section.  Martin  ▼.  London^ 
CXaSiam^  and  Dover  Baxlway  Company,  1  Ch.  501.  Similarly,  if  pro- 
SMJten,  knowing  that  a  person  owns  certain  land,  but  there  is  some 
iiSculty  in  proving  the  exact  position  or  extent,  and  they  take  part  of 
itA  land  witnout  compensation,  they  cannot  afterwards  proceed  under 
^  section  in  order  to  protect  themselves  from  ejectment,  and  the 
ovDCT  wfll  be  entitled  to  have  the  land  valued  according  to  the 
improved  value  and  not  according  to  value  at  the  date  when  it  was 
tikim.  Stretton  v.  Great  Western  and  BrerUford  Railway  CWivany,  5 
CL  751.  In  such  a  case  the  owner  might  bring  an  action  for  aamages 
kt  trespaes.  Thomat  v.  Barry  Dock  and  Railway  Oompanyj  5  Times 
LR.3eO. 

Where  the  promoters  entered  upon  land  and  had  the  same  assessed 
Ktordin^  to  their  plans  and  booKs  of  reference,  and  it  was  shown 
sherwards  upon  an  action  for  ejectment  that  they  had  taken  possession 
i  2  roods  and  5  perches  beyond  the  admeasurement  in  such  books, 
cber  were  held  entitled  to  proceed  under  this  section,  provided  they  did 
•«  within  six  months  from  the  date  when  the  action  of  ejectment  was 
nftLluded,  which  was  held  to  be  within  six  months  from  the  date 
vhoi  a  new  trial  was  refused.  Hyde  v.  Mayor  of  ManchetUfj  6  De 
0.&3.  249. 

A*  to  the  correction  of  mistakes  in  plans  in  the  case  of  railways,  see 
^  BailwayB  Clauses  Act,  1845,  s.  7,  post^  and  a  similar  provision  will 
^  found  in  the  other  Clauses  Consolidation  Acts.     See  the  same,  pott, 

^bere  promoters  have  taken  land  from  the  ostensible  owner,  and 

f 


274  THE  LANDS  GLAUSES  ACT,  1845. 

S6Ct.l24i  having  entered  into  possession,  are  afterwards  informed  that  there  is 
—       a  mortgage  on  the  land  of  which  they  were  previously  ignorant,  they 
can  take  the  benefit  of  this  section.    Jolly  v.  Wimble<Um,  dc,  Railway 
Company,  31  L.  J.  Q.  B.  96. 

''  Shall  remain  in  the  Undisturbed  possession."— The  effect  of 
this  is  that  if  there  is  a  bond  fide  mistake,  and  there  is  no  dispute  as  to 
title,  the  promoters  have  a  right  to  undisturbed  possession  auring  six 
months,  and  no  action  of  ejectment  will  lie  against  them  during  that 
time.    Jolly  Y,  Winibledon  RaUioay  Company,  31  L.  J.  Q.  B.  95. 

If  the  title  is  in  dispute,  an  action  of  ejectment  will  lie  for  the 
purpose  of  deciding  the  dispute  and  the  purpose  of  the  Act  will  be 
carried  out  by  staying  the  execution  for  six  months.  Marquis  of 
Salisbury  v.  Great  Northern  Railway  Company,  7  W.  R.  76. 

If  the  oAvner  makes  no  claim  for  some  time,  an  injunction  will  not 
lie,  but  the  remedy  will  be  by  an  action  for  damages  for  trespass. 
Thomas  v.  Barry  Dock  and  Railway  Company^  6  T.  L.  R.  360. 

HowTalne  126.  I^  estimating  the  compensation  to  be  given  for  any 
UnXto  be  ^^^'^  last-men tioned  lands,  or  any  estate  or  interest  in  the 
witimated.  same,  or  for  any  mesne  profits  thereof,  the  jury,  or  arbi- 
trators, or  justices,  as  the  case  may  be,  shall  assess  the  same 
according  to  what  they  shall  find  to  have  been  the  value  of 
such  lands,  estate,  or  interest,  and  profits,  at  the  time  such 
lands  were  entered  upon  by  the  promoters  of  the  under- 
taking, and  without  regard  to  any  improvements  or  works, 
made  in  the  said  lands  by  the  promoters  of  the  under- 
taking, and  as  though  the  works  had  not  been  constructed. 

If  the  promoters  have  entered  knowingly,  the  landowner,  if  he  does 
not  insist  on  ejectment,  is  entitled  to  have  the  compensation  assessed 
according  to  the  improved  value.  Stretton  v.  Great  Western  Railway 
Compam>y,  6  Ch.  761. 

Ajb  to  the  procedure  for  compensation,  see  as  to  justices,  sections  22 — 24; 
arbitrators,  sections  23,  25 — 34 ;  juries,  sections  35 — 57.  As  to  the 
principles,  see  sections  63  and  68. 

Promoterg      126.  lu  addition  to  the  said  purchase  money,  compen- 
of  the        sation,  or  satisfaction,  and  before  the  promoters  of  the  under- 
taking to    taking  shall  become  absolutely  entitled  to  any  such  estate, 
oorts  of      interest,  or  charge,  or  to  have  the  same  merged  or  extin- 
litigation    guished  for  their  benefit,  they  shall,  when  the  right  to  any 
lun^  ^     such  estate,  interest,  or  charge  shall  have  been  disputed  by 
the  company,  and  determined  in  favour  of  the  party  claiming 
the  same,  pay  the  full  costs  and  expenses  of  any  proceedings 
at  law  or  in  equity  for  the  determination  or  recovery  of  the 
same  to  the  parties  with  whom  any  such  litigation  in  respect 
thereof  shall  have  taken  place  ;  and  such  costs  and  expenses 
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iaIL,  in  case  the  same  sball  be  disputed,  be  settled  by  the  Sect  120, 
;rDf)er  officer   of   the   court  in  which  such  litigation  took 

jlice. 

He  full  cotU  and  expenses. — These  mean  coetB  as  between  solicitor  and 
Cs^  and  not  merely  as  between  party  and  party.  Doe  d,  Hyde  v. 
Jbfijr  of  Manchester,  12  C.  B.  474,  479. 

And  with  respect  to  lands  acquired  by  the  promoters  of 
lie  undertaking  under  the  provisions  of  this  or  the  special 
Aet  or  any  Act  incorporated  therewith,  but  which  shall  not 
:e  required  for  the  purposes  thereof,  be  it  enacted  as 
rsDows  :(a) 

127.  Within  the  prescribed  period,  or  if  no  period  be  Lands  not 
prescribed  within  ten  years  after  the  expiration  of  the  time  J^id, « 
3mited  by  the  si)ecial  Act  for  the  completion  of  the  works,  *"  default 
^  promoters  of  the  undertaking  shall  absolutely  sell  and  ownen  of 
fspoee  of  all  such  superfluous  lands,  and  apply  the  purchase  jj^^'"'* 
aoney  arising  from  such  sales  to  the  purposes  of  the  special 
ict :  and  in  default  thereof  all  such  superfluous  lands  remain- 
ing unsold  at  the  expiration  of  such  period  shall  thereupon 
vest  in  and  become  the  property  of  the  owners  of  the  lands 
aijjoining  thereto,  in  proportion  to  the  extent  of  their  lands 
respectively  adjoining  the  same. 

(a)  Sections  127 — 132.  As  to  the  meaning  of  this  heading,  see  note 
*Soch  snperfluons  lands,"  infra. 

The  object  of  the  legislature  in  these  sections  is  to  secure  to  the 
kodowners  from  whom  land  ia  taken  b^  compulsion  a  reverting,  as 
Karlj  as  the  legislature  can  accomplish  it,  of  all  land  which  becomes 
Welti  or  is  not  wanted  for  the  purpose  of  the  national  enterprise  which 
'iM  been  sanctioned  by  Parliament.  See  Great  Weetem  Raihoay  Com- 
pay  T.  May,  L-  R.  7  H.  L.  283,  per  Cairns,  L.C.,  p.  295. 

Certain  statutes,  such  as  the  Metropolitan  District  Act,  1868,  give 
tae  promoters  unrestricted  power  of  sale  over  their  superfluous  lands, 
tvi  they  are  thereby  relievea  from  the  conditions  and  restrictions  con- 
'juatd  in  sections  127  and  128.  TcmUin  v.  Buddy  18  Eq.  368.  Statutes 
enabling  land  to  be  taken  for  purposes  of  public  improvement  generally 
R^&tain  special  provisions  as  to  superfluous  lands.  The  Public  Health 
iEt,  1875  for  example,  excludes  this  section  (s.  176,  post)y  and  the  Small 
Agricaltnral  Holdings  Act,  1892,  incorporates  only  sections  128 — 131 ; 
^posL 

"Lands  bought  for  extraordinary  pnrpo8eB.*'~Promoter8  are 
braently  alloyred  to  purchase  land  for  extraordinary  purposes,  as,  for 
Snple,  by  the  Bailways  Clauses  Act^  1846,  section  45,  pat    Such 

t2 
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Sect.  127.  lands  mav  Im  bought  and  sold  under  sections  18  and  13  of  the  Landi 

—  Clauses  Act,  supra,  and  as  the  promoters  may  buy  and  sell  such  land 
as  they  may  require  it  or  not  (section  14),  these  sections  are  not,  there* 
fore,  appliciEible.  See  Hooper  v.  Bourne,  3  Q.  B.  D.  268,  per  Brett,  L.  J^ 
p.  281.  It  was  so  decided  as  regards  the  somewhat  similar  clause  in 
the  Lands  Clauses  Consolidation  (Scotland)  Act  OUy  of  Glasgow  Union 
Railway  Company  v.  (Jaledonian  Railway  Company,  L.  H.  2  H.  L.  Sc, 
160.  In  that  case  Lord  Westburt  expi-essed  the  opinion  that  a  company 
is  left  to  deal  with  the  lands  which  they  have  acquired  by  private 
treaty  as  any  ordinary  proprietor,  using  the  words  **  private  treaty  *  in 
the  sense  not  merely  that  they  were  purchased  by  agreement,  but  that 
thev  had  no  compulsory  powers  in  respect  of  theuL  If  the  lands  axe 
witnin  the  limits  of  deviation  they  can  be  purchased  by  private  treaty 
after  the  compulsory  powers  of  taking  landjs  have  expired*  P.  165,  cf. 
Hooper  v.  Bourne,  3  Q.  B.  D.  258. 

^^Snch  snperflnonB  lands.*' — These  w^ords  refer  to  the  heading 
of  these  clauses.  "Superfluous  land"  is  land  ''acquired  by  the  pro- 
moters of  the  undertaking,"  but  not  "  required  for  the  purposes  thereof." 
"  Thereof"  may  refer  either  to  the  undertaking  (the  view  now  accepted) 
or  to  the  8i)ecial  or  incorporated  Acts,  GrecU  WtBUm  Railway  Com" 
fany  v.  May,  L.  R.  7  H.  L.  283,  per  Lord  Cairnb,  p.  292.  "  Required" 
IS  iised  not  in  the  sense  of  demanded,  but  of  necessary.  Per  Lord 
Selborne  in  S.  C,  p.  303. 

In  that  case  Lord  Cairns  (p.  292)  mentioned  four  classes  of  cases 
where  lands  would  become  superfluous ;  these  are  : — 

(1.)  Land  taken  under  compulsory  powers,  but  taken  under  a  wrong 
estimate  of  the  quantity  of  land  necessary  for  a  purpose,  for 
which  it  is  afterwaitls  found  that  less  land  would  be  sufficient 

(2.)  Land  which  the  promoters  may  have  been  forced  to  take  by 
reason  of  w^ishing  to  take  a  part  only  of  premises  (t.e.,  under 
sections  92  and  93). 

(3.)  Land  taken  and  required  originally  for  permanent  works,  but 
which  were  found  unnecessary  and  were  abandoned. 

(4.)  Land  taken  for  temporary-  purposes,  with  the  intention  only  of 
being  used  for  temporary  pui-poses,  which  purposes  have  come 
to  an  end. 

Land  may  be  said  to  be  "required"  for  the  purposes  of  the  under- 
taking if  (1)  it  is  in  actual  use ;  (2)  if  it  is  wanted  within  a  definite 
and  ascertained  time  ;  and  (3)  if  it  will  be  wanted  within  a  reasonable 
time  which  it  is  not  possible  to  specify.  Hooper  v.  Bourne,  3  Q.  B.  D. 
258,  per  Bramwell,  L.J.,  pp.  274 — 275,  and  see  in  the  House  of  Lords, 
5  App.  C.  1.  When  a  thing  is  said  to  be  "  required"  for  the  purposes  of 
a  itiilway,  it  is  not  meant  that  no  eq^uivalent  or  substitute  for  it  can  be 
found,  but  it  is  meant  that  the  thmg  is  or  will  be  at  a  future  time, 
useful  for  carrying  on  the  traflic.    S.  C.,  p.  280. 

See  section  18,  note,  ante,  p.  34. 

The  question  as  to  whether  land  is  superfluous  or  not  is  a  mixed 
question  of  law  and  fact,  and  one  of  the  most  difficult  of  such  questions 
tnat  have  come  before  a  Court,  and  will  probably  be  better  tried  by  a 
judge  than  by  a  judge  and  jury.  Smith  v.  North  Staffordshire  Railway 
Company,  44  L.  T.  (K.s.)  80. 

Cases  as  to  whether  lands  are  superjluous  or  no^-^Whers  a  railway 
company  purchased  land  for  the  purpose  of  making  an  undei^ground 
railway,  and  excavated  the  soil,  constructed  the  line,  and  then  built  an 
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»cTer  it  and  replaced  the  surface,  it  was  held  that  they  were  not  Sect.  127. 
f^iud  to  eell  this  surface  as  superfluous  land  within  this  section,  — 
tik  principle  that  if  a  horizontal  stratum  was  required,  that  means 
stkknd  itself  is  required,  inasmuch  as  "  land"  in  this  section  means 
jii  properly  ao  called  and  not  a  slice  of  land  taken  horizontally.  In  re 
J^«te»  THetrict  Railway  Company  and  Cosk,  13  Ch.  D.  607,  and  see 
^JfffT.  Bourne^  5  App.  C.  1 ;  3  Q.  B.  D.  258.  A  purchaser  of  such  a 
eke  has  a  poaseseory  title  which  is  good  against  all  the  world  except 
3«  yho  might  be  proved  to  have  a  better  one,  and  it  may  possibly 
^  iato  a  good  posse^ory  title  under  the  Statute  of  Limitations  ;  he 
^  cltemore,  sell  his  poasession  as  it  is  more  than  a  revocable  license 
foment  Rotenherg  v.  Cook^  8  Q,  B.  D.  162.  Such  a  tunnel  as  above 
wbed  is  not  a  mere  easement,  but  is  an  interest  in  land.  Metro- 
Ifi^MBaihcay  Company  v.  F&wUr  [1893],  A.  C.  416. 
,U»  railway  company  have  built  a  boundary  wall  and  the  adjoining 
J«y  is  superfluous,  they  may  sell  the  surface  up  to  the  wall,  although  the 
"j^tiona  of  the  wall  extend  some  18  inches  oeyond  the  walL  Wart  v. 
^^  BrigkUm  wad  Sonth  Coast  Bailvoay  Company^  31  W.  K  228. 
^Tk  fact  that  land  retained  has  not  been  built  on  is  not  conclusive 
<^it  i$  saperfluoua  ;  all  the  circumstances  must  be  taken  into  account, 
2|i»  example,  if  the  lands  are  said  to  be  required  for  additional 
^^  it  should  be  considered  whether  they  are  near  a  populous  town 
^  wluthei  additional  sidings  have  subsequently  become  necessary,  the 
^^^saa  of  the  company  with  persons  occupying  the  land  should  also  be 
^1»Kd.    Hooper  v.  Bourne^  6  App.  Cas.  1. 

^  deteraiining  the  fact  whether  lands  not  used  are  superfluous  or 
^  tile  following  facts  are  material — that  they  are  small  pieces  of  land 
^an  important  railway  station,  and  connected  with  the  station  and 
Tah  flig  access  to  it ;  that  they  were  acquired  for  the  purposes  of  the 
?«»»y  oompany ;  that  the  proper  advisers  say  that  they  will  ue  rec^uired, 
J^Q^notime  be  stated;  that  the  company  have  been  without  the 
^  necesaaiy  to  utilise  the  land.  On  these  facts  a  jury  would  be 
^ly  justified  in  finding  for  the  company.  BetU  v.  Great  Eastern 
*»«oj  Company y  49  L.  J.  Ex.  197,  in  the  House  of  Lords. 
^  t6at  case,  when  before  the  Ck)urt  of  Appeal,  Brahwell,  L.J., 
'^P'^E^  an  opinion  that  when  a  piece  of  land  taken  as  a  whole  is 
''■^  for  the  purposes  of  a  railway,  a  discussion  should  not  be  allowed 
*  to  whether  smalt  portions  of  it  are  superfluous.  3  Ex.  D.  182,  p.  187, 
'^perCorroN,  L..J.,  p.  193. 

.  l4&d  under  arches,  on  which  a  railway  line  is  laid  and  a  station  built, 
^Bot  saperfluoua  land,  although  some  of  it  be  let  on  short  terms.  The 
^^  io  held,  partly  on  the  ground  tJiat  such  land  is  a  horizontal  stratum 
^y  aod  not  land  in  the  orainary  sense,  and  partly  because  such  land 
^Qt  be  necesaaiy  for  repairs.    MiUHner  v.  Midland  Railway  Company, 

The  company^  may  lease  such  land,  and  generally  a  company  is  entitled 
l^on  iti  land  in  any  mode  not  inconsistent  witn  the  provisions  of  its 
*t  provided  they  do  not  infringe  the  rights  of  other  persona.  Foater  y. 
^«»  md  North  WeUevn  Railway  Company,  64  L.  J.  Q.  B.  65  ;  Bodoek  v. 
^  Staffordtkire  Ra/Uway  Company  4  E.  &  B.  798;  Teebay  v.  Man- 
^^\  Sk^M,  and  LinoolnMre  Maiiway  Company,  24  Ch.  D.  672. 

^  mere  fact  that  the  oompany  have  sold  the  land  is  not  conclusive 
I*  tQ  its  h^ing  superfluous,  aa  they  may  in  excess  of  their  powers  sell  it 
^  V^ei  compf^iy  for  the  use  of  the  undertakings  jointly.  H<Mi  y. 
^Mtojwi  Railmy  Company,  20  Ch.  D.  418. 

It  would  fmm  <^t  yrhidrt  the  natiural  diaina|fe  of  land  belonging  to 
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Sect.  127.  a  railway  company,  and  let  1»y  them  for  agricultural  purpoHses,  flows 
—  into  a  reservoir  uaed  by  them  for  supplying  water  to  their  engines,  such 
land  is  not  superfluous.    Hooper  v.  BownUy  3  Q.  B.  D.  258,  279. 

If  land  is  wmd  fide  bought  for  the  purposes  of  a  railway  company, 
and  by  an  alteration  in  the  construction  of  the  works  it  is  not  so  used, 
but  is  devoted  to  the  purpose  of  supplying  accommodation  works  under 
sections  16  and  68  of  the  Railway  Clauses  Act,  1845,  it  will  not  Income 
thereby  superfluous  land  under  this  section.  Beauchamp  v.  Cheat  Western 
Railway  Company^  L.  R.  3  Ch.  745,  and  cf.  Rafigeley  v.  Midland  BaUway 
Companyj  3  Ch.  306. 

In  the  following  cases  the  land  has  been  held  to  be  superfluous  : — 

Where  land  was  acquired  by  a  company  for  the  purpose  of  depositing 
spoil,  but  upon  which  mey  had  ceased  to  deposit  spoil,  and  all  the  purposes 
connected  with  this  land  had  been  satisfied,  tne  land  was  held  to  be 
superfluous.  Great  IVestem  Railvxiy  Company  v.  May,  L.  R.  7  H.  L.  283- 

Where  a  railway  company  had  fenced  off  land  adjoining  the  railway, 
and  had  made  a  ditch  and  planted  a  hedge  between  the  fence  and  the 
railway,  and  allowed  the  fence  to  decay,  and  the  site  of  the  fence  was 
cultivated  as  part  of  the  adjoining  field,  the  land  between  the  fence  and 
hedge  was  held  to  be  superfluous  land.  Norton  v.  London  and  North 
Western  BaUway  Company,  13  Ch.  D.  268. 

It  is  no  answer  to  a  claim  that  land  is  superfluoiis  to  say  that  the 
company  have  only  the  reversion  and  that  the  tenant  has  not  been 
turned  out  Moody  v.  Corbett,  34  L.  J.  Q.  B.  166;  on  app.  L.  R.  1 
Q.  B.  610. 

If  a  company  off'er  to  sell  the  land  and  advertise  it  and  describe  it  in 
the  particulars  of  sale  as  **  surplus  lands,"  this  will  amount  to  a  declara- 
tion by  the  company  that  they  are  supeifluous  (London  and  South 
Western  Railway  Company  v.  Blax:hmoTe,  L.  R.  4  H.  L.  610X  or  if  they 
dedicate  part  of  the  land  as  a  public  way  {Beauchamp  v.  Great  Western 
Railway  Company,  3  Ch.  746),  and  generally  if  they  sell  it.  Carrington  v. 
Wycombe  Railvxiy  Company,  3  Ch.  377. 

In  endeavouring  to  show  that  land  is  superfluous  by  reason  of  it 
being  offered  for  sale  by  auction,  it  is  not  enough  to  show  that  the 
auction  had  been  held  or  that  the  auctioneer  was  instructed  by  the 
secretary  of  the  company,  but  it  must  be  shown  that  it  was  held  by  the 
authority  of  the  directors  of  the  company.  Moody  v.  London  and  Brighton 
Railway  Company^  1  B.  &  S.  295. 

The  time  for  ascertaining  land  to  he  superfluous. — The  time  is  the  pre- 
scribed period  or  the  end  of  ten  years  from  the  time  limited  for  the 
completion  of  the  works.  If  the  land  at  that  moment  is  not  required 
for  the  purposes  of  the  undertaking  then  it  vests  in  the  adjoining 
owner,  unless  it  is  sold  at  that  moment  or  steps  have  been  taken  to 
have  it  sold.  If  not  sold  before  that  period  then,  all  lands,  of  which  as 
a  question  of  fact  it  can  be  predicated  that  they  are  superfluous,  there- 
upon vest  in  the  adjoining  owner.  Great  Western  Railioay  Company  v. 
May,  L.  R,  7  H.  L.  283,  pp.  296,  296. 

There  is  no  doubt  that  the  company  can  before  the  expiration  of  that 
time  determine  that  the  land  is  superfluous  and  sell  it ;  and  if  at  the 
end  of  the  period  their  proper  advisers  have  fairlv  and  reasonably  come 
to  the  conclusion  that  the  land  may  be  required  for  the  purposes  of  the 
undertaking,  then  it  is  not  superfluous.  The  vesting  may  thus  be 
delayed  after  the  statutory  penod  without  the  land  oeing  actually 
used,  but  whenever  it  is  determined,  either  before  or  after  the  expira- 
tion of  that  period  that  the  liuid  is  supeifluous,  it  becomes  saleable  or 
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V    ^-  -  •  WT...T       lAmdm  and  South  WaUm  Bailway  8«stia7. 

«  a  flie  *ajoming   owner.    _^~'?rl-_,  m  R.  d.  584.    A«  to  selling 

^ife  apiiatioii  of  the  per«»»  "f^:  pi,  i/  goV  n.  615  ;  Belt*  v.  <?r«at 

.  .iBrihca,  Company  and  CosK  ^^^^"-  ^^'  ^  "'    ' 

-^Jtaawy  C»«J»«K'.*?  ?f^,  owi'er  Umade  some  years  after  the 

ae  cbim  by  tl'e^?*^^^  f ^^  the*  ca«««  (above  cited)  the  end 
.-^pemd  naa  P!«^*^^der  whether  the  land  w«,  or  wm  not 

jepmod  IB  the  tune  to  «>™\  however,  admuwble  m  evidence 
uii^  Snb«queut  ^^^^^'^bhTSr^  at  that  date  for  the 
..rtdter  the  hmds  we«  *Yt^;5,^,o„  of  feet  «id  it  must  be 
:r.s?  of  the  andeTtatoug-      "  '     ^  ^  lequiied,  and  if  the 

.^  by  the  «^^^*^*  *^*e^SS  he  m^t  sho^  ^  thev 

UQB.D.  458,  ly  2JS^„  „riod  has  expired  obtain  a  new  Act  with  a 
1 4.  ^J^y^l'f'^  St  which  kn.£  are  to  be  deemed  Bupe/fl'jo^^ 
aeiteiAiig  the  pe^^P^jL  aU^adv  vested  in  respect  of  such  lands. 

wifflTKrt  affect  «»fy7^  B  mT  on^al,  L.  ft.  1  Q-  B.  610. 

W,r.Q^t,  34  L.  J.  ^^B^IW  .^na^^^  superfluous  the  pro- 

r-.ta  the  tiine  ««^,^,^ve  «^e  or  similar  purposes  for  which  t>ey 
:,«,  may  nse  them  ^^^^^^Xy  do  not  alteJthTground  by  erecting 
^p«vM>ualy  ^L^^ith  their  neighbours'  right^^   BuyUy  v.  Oreut 

•-.lE^  and  mterfenng  '»»     rb  n  484  •  Nmion  v.  London  and  North 

'Ty.^^\LS^0h2.nfaS'b^  Rarity  ^P<^ny,  64 

?-  it,  with  a  co-tmu^  '^/er'^ElXTthe  vendor,  that  they 

^^renit?eS"J  -^t  nJ  «  ae"uSS^irist,SrrSZre 

S^rb^a't^'alt^-dtbeea^mentJUprobaW-^^    ^="'1'- 
brarf  jr«t«ni  i2aiii£?ay  Cowipany,  26  Ch.  D.  434. 

nneHluous  no  y^^l^^i,^^  ^ntains  a  Covenant  t*hat.the  company 
A  ale  of  l^Y;;  *J^^k  il  required,  gives  the  company  an  mtei-est  m  the 

In  that  case  ^'^'^jJ^i^^^^J^VoirforTmotene^    Although  the 
u  intereist  m  tl»e  Und  '[•f  »'«?/";^  held  to  be  entitled  to  the  land 

^rr'\T'^ln/i?Wm  «  J^t^^^^  «-'^-  ^i"  «"=«'"»'  °' 

ather  by  it  ^^^  *  uSTunder  the  Statifte  of  Limitations. 
•  having  «=<l'"'f  ;^„  V  WaU^  (1892),  2  Q.  B.  88,  tl.e  company  had 
In  the  case  otRay  v  ^^'^J^J^f  ^^^  purchaser  that  te  would 
rJd  the  land  8«''J^*.JP,Vn^!5me\eauired,a  certain  defined  portion 
«eu  to  the  «r ^iyt^f„**  owner^faS  t^e  whole  of  the  land  so  sold 
olthe  land.  The  «5^,?"""C'it^„  held  that  the  covenant  only  voided 
«hi8  under  thw  section,  but "  ^^^^^^  ^".  .  j  further,  as  this  par- 
Se^e  as  to  the  P0^««^^^  J^^Cy'  the  person  ^ho  was*the 
!^.  P^'^t^Tt  't^ZtTtA  Ti^wa.  th^  purchaser,  and  it, 
fi^,»inhim. 


278  THE  LANDS  CLAUSES  ACT,  1845. 


If  land  is  bond  fide  bought  for  the  puqx)ses  of  a  railway  company, 
and  bj  an  alteration  in  the  construction  of  the  workn  it  is  not  so  used, 
but  is  devoted  to  the  purpose  of  supplying  accommodation  works  under 
sections  16  and  68  of  the  Railway  Clauses  Act,  1845,  it  will  not  l)ecome 
thereby  superfluous  land  under  this  section.  Beauchamp  v.  Great  Western 
Railway  Company,  L.  R.  3  Ch.  745,  and  cf.  Rangeley  v.  Midland  Railway 
Company,  3  Uh.  306. 

In  the  following  cases  the  land  has  been  held  to  be  superfluous  : — 

Where  land  was  acquired  by  a  company  for  the  purpose  of  depositing 
spoil,  but  upon  which  they  had  ceased  to  deposit  spoil,  and  all  the  purposes 
connected  with  this  land  had  been  satistied,  tne  land  was  held  to  be 
superfluous.  GreaJt  Western  Railway  Company  v.  May,  L.  R.  7  H.  L.  283- 

Where  a  railway  company  had  fenced  off  land  adjoining  the  railway, 
and  had  made  a  ditch  and  planted  a  hedge  between  the  fence  and  the 
railway,  and  allowed  the  fence  to  decay,  and  the  site  of  the  fence  was 
cultivated  as  part  of  the  adjoining  field,  the  land  between  the  fence  and 
hedge  was  held  to  be  superfluous  land.  Norton  v.  London  and  North 
Western  Railway  Company,  13  Ch.  D.  268. 

It  is  no  answer  to  a  claim  that  land  is  superfluous  to  say  that  the 
company  have  only  the  reversion  and  that  the  tenant  has  not  been 
turned  out.  Moody  v.  Curhett,  34  L.  J.  Q.  B.  166 ;  on  app.  L.  R  1 
Q.  B.  610. 

If  a  company  offer  to  sell  the  land  and  advertise  it  and  describe  it  in 
the  particulars  of  sale  as  **  surplus  lands,"  this  will  amount  to  a  declara- 
tion by  the  company  that  they  are  superfluous  (London  and  South 
Western  Railway  Company  v.  Blackmore,  L.  R.  4  H.  L.  610X  or  if  they 
dedicate  part  of  the  land  as  a  public  way  (Beauchamp  v.  Great  Western 
Railway  Company,  3  Ch.  745),  and  generally  if  they  sell  it.  Carrington  v. 
Wycomhe  Railway  Company,  3  Ch.  377. 

In  endeavouring  to  show  that  land  is  superfluous  by  reason  of  it 
being  offered  for  sale  by  auction,  it  is  not  enough  to  show  that  the 
auction  had  been  held  or  that  the  auctioneer  was  instructed  by  the 
secretary  of  the  company,  but  it  must  be  shown  that  it  was  held  by  the 
authority  of  the  directors  of  the  company.  Moody  v.  London  and  Brighton 
Railway  Company,  1  B.  &  S.  295. 

The  time  for  ascertaining  land  to  he  superfluous. — The  time  is  the  pre- 
scribed period  or  the  end  of  ten  years  from  the  time  limited  for  the 
completion  of  the  works.  If  the  land  at  that  moment  is  not  required 
for  the  purposes  of  the  undertaking  then  it  vests  in  the  adjoining 
owner,  unless  it  is  sold  at  that  moment  or  steps  have  been  taken  to 
have  it  sold.  If  not  sold  before  that  period  then,  all  lands,  of  which  as 
a  question  of  fact  it  can  be  predicated  that  they  are  superfluous,  there- 
upon vest  in  the  adjoining  owner.  Great  Western  Railway  Company  v. 
May,  L.  R.  7  H.  L.  283,  pp.  295,  296. 

There  is  no  doubt  that  the  company  can  before  the  expiration  of  that 
time  determine  that  the  land  is  superfluous  and  sell  it ;  and  if  at  the 
end  of  the  period  their  proper  advisers  have  fairly  and  reasonably  come 
to  the  conclusion  that  the  land  may  be  required  for  the  purposes  of  the 
undertaking,  then  it  is  not  superfluous.  The  vesting  may  thus  be 
delayed  after  the  statutory  penod  without  the  land  oeing  actually 
used,  but  whenever  it  is  determined,  either  before  or  after  the  expira- 
tion of  that  period  that  the  land  is  superfluous,  it  becomes  saleable  or 
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Tests    in   the  adjoining  owner.    London  and  South  Western  Bailway  Sect.  127. 

Company  v.  Ghmrn^  20  Ch.  D.  662,  per  Jessbl,  M.R.,  p.  584.    As  to  selling       

after  the  expiration  of  the  period,  see  same  judge  in  In  re  Metropolitan 
THstrict  Railway  Company  and  Cosh,  13  Ch.  D.  607,  p.  615  ;  BetU  v.  Great 
Eastern  Railway  Company,  49  L.  J.  Ex.  197. 

If  the  claim  by  the  adjoining  owner  is  made  some  years  after  the 
statutory  period  has  passed,  then  from  these  cases  (above  cited)  the  end 
of  that  period  is  the  time  to  consider  whether  the  land  was  or  was  not 
aQperfloous.  Subsequent  events  are,  however,  admissible  in  evidence 
as  to  whether  the  lands  were  reasonably  recjuired  at  that  date  for  the 
purposes  of  the  undertaking.  It  is  a  question  of  fact  and  it  must  be 
abown  by  the  claimant  that  the  lands  were  not  required,  and  if  the 
company  determined  that  they  were  reouired  he  must  show  that  they 
did  so  on  improper  grounds  ;  and  see  also  Hooper  v.  Bourne,  6  App.  C. 
1&3Q.B.  D.  268,  p.  278. 

If  the  company  after  the  period  has  expired  obtain  a  new  Act  with  a 
claoae  extending  the  period  at  which  lands  are  to  be  deemed  superfluous, 
this  will  not  affect  any  rights  already  vested  in  respect  of  such  lands. 
Moody  V.  Gorhett,  34  L.  J.  Q.  B.  166  ;  on  appeal,  L.  R.  1  Q.  B.  510. 

Until  the  time  arrives  when  the  lands  oecome  superfluous  the  pro- 
moters may  use  them  for  the  same  or  similar  purposes  for  which  they 
were  previously^  used,  provided  they  do  not  alter  the  ground  by  erecting 
baildingB  and  interfering  with  their  neighbours'  rights.  Bayley  v.  Great 
Western  Railway  Company,  26  Ch.  D.  484  ;  Norton  v.  London  and  North 
Western  Railway  Company,  9  Ch.  D.  623,  to  the  contrary,  was  over- 
nded  by  Foster  v.  London,  Chatham  and  Dover  Railway  Company,  64 
L  J.  Q.'  B.  65. 

It  follows,  therefore,  that  if  a  railway  company  buy  land  with  a  stable 
upon  it,  with  a  continuous  and  apparent  easement  attached  thereto  in 
the  form  of  a  private  road  over  other  lands  of  the  vendor,  that  they 
will  be  entitlea  to  use  that  road  as  long  as  they  use  the  premises  as  a 
stable,  and  they  may  use  it  as  a  stable  until  it  is  required  for  the 
purposes  of  the  railway  or  until  the  land  becomes  superfluous.  When  the 
use  of  the  land  is  altered  the  easement  will  probably  cease.  Bayley  v. 
Great  Western  Railway  Company,  26  Ch.  D.  434. 

**  Shall  absolutely  sell  and  dispose."— When  land  is  sold  as 

superfluous  no  interest  can  be  retained  by  the  company  in  the  land. 
A  sale  of  land,  therefore,  which  contains  a  covenant  that  the  company 
may  buy  the  land  back  if  re(juired,  gives  the  company  an  interest  in  the 
land,  the  sale  is  thus  conditional,  and  is,  therefore,  ultra  vires  and  void. 
London  and  South  Western  Railway  Company  v.  Gomm,  20  Ch.  D.  662. 

In  that  case  it  was  also  held  that  the  covenant  as  it  gave  the  company 
an  interest  in  the  land  was  also  void  for  remoteness.  Although  the 
a^;reement  was  void  the  defendant  was  held  to  be  entitled  to  the  land 
either  by  it  vesting  in  him  as  an  adjoining  owner  under  this  section,  or 
as  having  acquired  a  title  under  the  Statute  of  Limitations. 

In  the  case  of  Ray  v.  Walker  (1892),  2  Q.  B.  88,  tlie  company  ha<l 
sold  the  land  subject  to  a  covenant  by  the  purchaser  that  he  w<»uld 
resell  to  the  company,  if  at  any  time  required,  a  certain  defined  portion 
of  the  land.  The  adjoining  owner  claimed  the  whole  of  the  land  so  sold 
as  his  under  this  section,  but  it  was  held  that  the  covenant  only  voided 
the  sale  as  to  the  portion  agreed  to  be  resold  ;  and,  further,  as  this  par- 
ticular portion  was  a  strip  along  a  railway,  the  person  who  was  the 
adjoining  owner  at  the  end  of  ten  years  was  the  purchaser,  and  it, 
therefore,  Tested  in  him. 
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90Ct>187i  It  bas,  however,  been  held  that  a  railway  company  may  pell  its 
superfluooB  land  in  the  way  most  advantageous  to  itself,  and  may 
impose  conditions  as  to  its  user  for  the  advantage  of  the  company,  as, 
for  example,  that  premises  shall  not  be  used  as  a  public-house,  and  in. 
that  respect  companies  have  the  rights  of  ordinary  owners.  In  re  Higgins 
and  Hikhman*8  Contract^  21  Ch.  D.  95.  A  company  may  also  erect  a 
screen  opposite  windows  to  prevent  an  easement  of  light  and  air  bein^ 
acquired  over  its  land  (Bonner  v.  Great  Western  BaUway  Company^  24 
Ch.  D.  1),  but  if  a  companv  cannot  ^^rant  an  easement  it  would  appear 
to  be  doubtful  if  one  could  be  acmured  by  prescription  ;  and  see  as  to 
the  erection  of  hoardings,  Jakes,  L.J.,  in  Norton  v.  London  and  North 
Western  Eailway  Company^  13  Ch.  D.  268,  pp.  274—276;  and  see 
Foster  v,  LoTidon,  Chatham  aiid  Dover  liailway  Company,  64  L.  J.  Q.  B. 
66,  ovemiling  the  decision  of  Malins,  V.C,  in  Norton  v.  London^ 
Chatham  and  Dover  Railway  Company,  9  Ch.  D.  623. 

Where  the  company  sells  lands  iust  before  the  period  expires,  but  by 
another  deed  retains  a  lien  upon  them  for  the  unpaid  purchase  money, 
it  is  doubtful  whether  this  is  an  absolute  sale,  and  a  subsequent  pur- 
chaser cannot  be  bound  to  take  such  land,  although  the  purchase  money 
may  have  since  been  paid  off.  In  re  Thackwray  and  Youngs  Contract^ 
40  Ch.  D.  34, 

As  to  the  right  of  pre-emption,  see  next  section. 

What  the  purchaser  acquires.—!.  If  land  superfluous,— The  pnr- 

chaser  does  not  acquire  any  greater  rijght  in  the  land  than  that  of  the 
promoters  from  whom  he  oerives  his  title.  If,  therefore,  a  railway  com- 
pany purchases  the  surface  of  land  without  the  mines  and  aften^-ards 
sells  part  of  this  land  as  superfluous  the  purchaser  acquires  no  right  of 
support  from  such  minerals,  and  the  owner  thereof  may  work  them  in 
the  usual  way  whether  he  let  down  the  surface  or  not  Pountney  v. 
Clayton^  11  Q.  B.  D.  820  ;  and  cf.  Hooper  v.  Bourne,  3  Q.  B.  D.  25a 

The  purchaser  also  takes  the  land  subject  to  the  restrictions  existing 
before  it  was  taken  compulsorily.  Thus,  if  land  taken  by  a  railway 
company  was  part  of  an  inclosure,  and  by  an  inclosure  Act  no  building 
could  be  erected  on  it,  and  it  is  taken  by  a  railway  company  and  sola 
as  superfluous  land,  the  purchaser  will  be  restrained  from  iJuilding  on 
it     Bird  v.  Eggleton,  29  Ch.  D.  1012. 

II.  If  land  not  superfluous, — Unless  the  power  is  conferred  by  special 
enactment  a  railway  company  possesses  no  power  to  alienate  either  for 
value  or  without,  any  portion  of  the  land  actually  used  for  the  railway 
or  works  or  to  grant  easements,  so  that  any  such  attempted  alienation 
or  grant  is  void.    Mttlliner  v.  Midland  Railway  Company,  1 1  Ch.  D.  61 1. 

ft  has  been  held,  however,  that  the  mere  fact  that  the  land  is  not 
Buperfluous  does  not  prevent  an  occupier  who  has  exclusive  adverse 
possession  for  twelve  years  from  becoming  entitled  to  the  land  xmder 
the  Statute  of  Limitations.  Bobhett  v.  South  Eastern  Railway  Comjmiy, 
9  Q.  B.  D.  424  ;  and  see  Norton  v.  London  and  North  Western  Railway 
Company,  13  Ch.  D.  268  ;  London  and  South  Western  Railway  Company 
V.  Gomm,  20  Ch.  D.  662. 

The  purchaser  of  supei'fluous  land  on  a  subseauent  sale  may  probably 
find  it  advisable  to  insert  as  a  condition  of  sale  tnat  the  purchaser  shall 
assume  and  admit  that  everything  (if  anything  were  necessary)  was  done 
by  the  company  to  enable  them  to  sell  and  convey  the  land.  Such  a 
condition  is  good.  Best  v.  HammMidj  IS  Ch.  D.  1  ;  and  see  Resenhm  v. 
Cooky  8  Q.  B.  D.  162. 
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^  Shall  thereupon  vest."— If  the  land  is  superfluouB  at  the  expira-  Sect.  127. 
asi  of  the  ten  years  the  Act  of  Parliament  vests  the  land  in  the 
^joining  owner.  The  operation  of  vestinc  does  not  depend  in  any 
m  apon  the  consent  or  the  acceptance  of  the  owner  of  tne  adjoining 
a&d,  and  it  ia  not  necessary  that  he  should  do  any  act  to  bring  about 
t&e  result.     Great  WtsUrn  Railway  Company  v.  May^  L.  R  7  H.  L.  283, 

It  wems  doubtful  as  to  whether  the  surface  and  the  minerals  can  be 
^^eied  90  as  to  make  either  Test  in  the  adjoining  owner  if  the  other 
tecome  superfluous.    Hooper  v.  Bourne^  3  Q.  B.  D.  258,  5  App.  C.  1. 

If  no  action  is  taken  by  the  adjoining  owner  and  the  com^mny  lets 
'tuc  knd  to  a  yearly  tenant  after  the  period,  they  can  bring  an  action  of 
tORtment,  and  the  tenant  cannot  plead  thereto  that  the  hmd  is  vested 
a  the  adjoining  owner  as  he  is  estopped  from  disputing  their  title. 
hmdof^  and  North  Western  Railway  Company  v.  Wed^  36  L.  J.  C.  P. 

^  ^Of  the  owners  of  the  land  adjoining^."— Where  commonable 
kads  have  been  inclosed  under  an  award  made  pursuant  to  a  local 
"tatnte  passed  subsequently  to  41  Geo.  3,  c.  109,  and  by  the  award  the 
<il  of  tne  roads  between  the  allotments  remains  vested  in  the  lord  of 
Uie  manor,  although  under  the  above  statute  the  grass  and  herbage  on 
ihe  road  belong  to  the  owner  of  an  allotment,  the  lord  of  the  manor 
*ill  be  the  adjoining  owner  if  land  on  one  side  of  the  road  becomes 
KiperfLuoua.     Hooper  y.  Bourne,  3  Q.  B.  D.  268. 

A  right  of  pre-emption  to  the  lands  under  section  128  by  the  owners 
of  Uie  lands  from  which  they  were  severed  will  not  make  such  owners 
adjoining  owners  within  this  section.    S.  C,  p.  278. 

where,  by  agreement,  a  wall  has  been  bmlt  on  land  dividing  the 
pnmerty  of  an  mdividual  from  that  of  the  company,  and  the  individual 
iDd  the  company  are  by  the  same  agreement  the  joint  owners  of  the 
Und  on  whicn  tne  land  is  built,  that  will  constitute  the  individiuil  an 
adjoining  owner  having  his  right  of  pre-emption  to  the  land  as  aj^ainst 
ibe  com^ny.  London  and  South  IVestem  Railtcay  Company  v.  Black- 
store,  L.  K.  4  H.  L.  610,  a  case  under  section  128. 

S^  note  to  section  128  "Whose  lands  shall  immediately  adjoin," 
pM^p.  284. 

^In  proportion  to  the  extent  of  their  lands  respectively  ad- 
joining^."— It  is  left  to  the  Courts  to  decide  how  this  is  to  be  carried 
out.  As  to  some  of  the  difficulties  arising  under  this  section,  see  per 
Lord  Hathbrley  in  Great  Western  Railway  Company  v.  May,  L.  K.  7 
H.  L.  283,  pp.  302—303. 

In  Moody  v.  Corliett,  L.  R.  1  Q.  B.  510,  the  Court  laid  down  the 
following  rule  : — "  Where  there  are  several  adjoining  properties  in  con- 
tact witn  the  superfluous  lands  in  question,  we  think  it  should  be 
divided  among  the  owners  of  such  adjoining  properties  in  proportion  to 
Uie  frontage  of  each ;  and  by  front^e  we  mean  what  would  be  the 
length  of  the  line  of  contact  of  each  property  if  such  line  was  made 
straight  from  the  point  of  intersection  of  the  boundaries  on  one  side  to 
the  point  of  intersection  of  the  two  boundaries  on  the  other  side."  In 
^ih  V.  Smith,  L.  R  3  Ex.  282,  p.  287,  a  different  principle  appears  to 
have  been  adopted. 

Undertaking  abandoned,^lf  the  undertakers  abandon  a  portion  of 
their  undertaking,  this  in  itself  does  not  make  the  land  superfluous, 
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Sect.  127.  and  the  landowner  from  whose  lands  they  were  severed  is  not  entitled 
to  have  them  reconveyed  to  him.  Agtley  v.  Mandusterj  Sheffield,  ana 
Lincolnshire  Railway  Company^  27  L.  J.  C.  P.  478. 

Where  undertakings  are  abandoned  provision  is  usually  made  foi 
compensation  to  landowners  whose  rights  have  been  interfered  with,  as, 
for  example,  by  the  Railways  Abandonment  Act,  1850,  ss.  17 — 27,  34, 
poti. 

In  these  cases  the  special  provisions  apply,  and  section  127  of  this 
Act  has  no  application.    SmiJtk  v.  Smithy  L.  R.  3  Ex.  282. 

Lands  to        128.  Before  the  promoters  of  the  undertaking  dispose  of 
to  ow^w    any  such  superfluous  lands  they  shall,  unless  such  lands  be 
of  lands     situate  within  a  town,  or  be  lands  built  upon  or  used  for 
which  they  building  purposes,  first  ofler  to  sell  the  same  to  the  person 
"^^J^,  then  entitled  to  the  lands  (if  any)  from  which  the  same  were 

taken  or  to  originally  severed  ;  or  if  such  person  refuse  to  purchase  the 
adjommg  g^me,  or  cannot  after  diligent  inquiry  be  found,  then  the  like 
offer  shall  be  made  to  the  person  or  to  the  several  persons 
whose  lands  shall  immediately  adjoin  the  lands  so  proposed  to 
be  sold,  such  persons  being  capable  of  entering  into  a  con- 
tract for  the  purchase  of  such  lands  ;  and  where  more  than 
one  such  person  shall  be  entitled  to  such  right  of  pre-emption 
such  offer  shall  be  made  to  such  persons  in  succession,  one 
after  another,  in  such  order  as  the  promoters  of  the  under- 
taking shall  think  fit. 

'^Dispose." — This  means  transferring  them  to  some  other  person. 
An  apinication  to  Parliament  to  sanction  their  being  used  for  a 
different  purpose,  as  for  a  new  line  of  railway,  is  not  a  disposing  of 
them  under  this  section.  Astley  v.  Manchester^  i^effield,  and  Lincolnshire 
Railway  Company^  27  L.  J.  Ch.  478. 

But  selling  them  or  dedicating  them  as  a  public  highway  is  a  dis- 
posing of  them.  Londoji  and  South  Western  Railway  Company  v. 
macJemorey  L.  R.  4  H.  L.  610  ;  Oarington  v.  Wycombe  RaUioay  Company ^ 
3  Ch.  377  ;  Beauchavip  v.  Great  Western  Railway  Company^  3  CL  746. 

The  effect  of  this  section  is  not,  it  would  appear,  to  prevent  the 
company  from  contracting  to  sell  before  they  have  offered  the  Iwid  to 
the  persons  entitled  to  pre-emption,  but  to  prevent  them  conveying. 
An  agreement  for  sale  by  the  company  can,  therefore,  be  enforceJl  b^' 
them,  although  they  have  not  so  oHered  it,  provided  that  such  offer  is 
made  and  refused  before  the  conveyance.  London  and  Greenwich 
Railway  Company^  v.  Goodchild,  3  Ry.  Cas.  607,  decided  on  a  special 
Act  wiui  a  somewhat  similar  provision. 

"  Within  a  town." — The  word  town  here  is  used  in  a  popular 
sense  as  a  congregation  of  houses,  and  land  will  be  within  a  town  if  it 
is  surrounded  by  houses  so  reasonably  near  that  the  inhabitants  might 
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f  fiurly  said  to  dwell    together.    See  Reg.  v.  CoUU,  16  Q.  B.  412,  Sect.  128. 

>  416,  420  ;  Elliott  v-   South  Devon  Raihcay  Company^  2  Excli.  725,  "" 

^wed  by  the  Houae  of  Lords  in  London  and  SotUh  Western  Rail- 

■9}  Cbmpany   v.    Blackrvwre,  L.   R  4  H.  L.  610.    In  that  last  case, 

JiiHKELKT,  I*.C.,  said  the  above  definition  amounts  to  this  :  '*  That 

vi^ae  there  is  such  an  amount  of  continuous  occupancy  of  tlie  ground 

7bg(»es  that  peisoiis  niay  be  said  to  be  living,  as  it  were,  in  the  same 

i^  or  place  continuously,  there — for  the  purposes  of  the  Railway 

^  and  according  to  tbe  popular  sense  of  the  word,  and  not  the  legal 

ttae  of  the  word,  wliich  would  not  give  at  all  a  sensible  definition — 

ite  pbee  may  be  aaid  to  be  a  town." 

U  follows  from  that  definition  that  land  within  a  borough  may  not 
!s*  within  a  town  "  under  this  section  if  it  is  separated  from  the  mass 
itfce  bouses  and  is  not  surrounded  by  land  coverwi  by  continuous  houses, 
M^  the  term  "  continuous"  in  the  popular  sense  as  distinguished  from 
iBiigaous.  CkLriitgton  v.  JFycombe  Railway  Company,  3  Cn.  377. 
See  abo  note  to  section  93,  ante,  p.  245. 

A^to  the  extent  of  London,  see  tVaUaceY,  Attorney- General^  33  Beav. 
3lt  aod  Coventry  v.  L<mdon,  Brighton^  and  South  Coast  Railway  Company, 
5Eq.l04. 

^  Land 8  built  nPOH."— These  words  mean  something  which,  though 
it  es&not  be  called  land  in  a  town  or  part  of  a  town,  is  land  covered 
«iih  continuous  buildings  eodem  mode  as  the  solum  of  the  town ;  it 
d^xs  not  mean  a  piece  of  land  in  the  open  country  that  has  a  house  upon 
iL   Carington  v.  fVycombe  Railway  Company,  3  Ch.  377. 

"Or  used  forbuildinfl^  purposes/'—These  words  are  to  be  con- 
Ptraed  with  reference  to  the  previous  words  "  lands  built  upon."  It 
aoat  be  land  connected  with  or  used  with  land  built  over,  as  for  a 
tsaaonably-^zed  garden  or  for  a  reasonable  amount  of  curtila^.  It 
doa  not  mean  land  suitable  for  building  purposes,  or  what  is  ordinarily 
called  building  land.  LoTidon  and  South  Western  Railway  Company  v. 
Utuknure,  L.  B.  4  H.  L.  610.  It  ought  actually  to  be  land  used  for 
feailding  purpoees.  Carington  v.  Wycombe  Railway  Company,  3  Ch. 
377,  p.  384.  It  would  appear  to  be  euou^h  if  the  houses  are  actually 
laki  out,  if  the  land  has  oeen  sold  as  buCding  land  or  let  upon  building 
lases  tJhougb  the  houses  are  not  actually  built.  Coventry  v.  London, 
Brighton  and  South  Coast  Railway  Company,  5  £q.  104. 

"First  ofTer  to  sell." — It  is  not  necessary  that  the  ten  years  men- 
tioned in  section  127  should  expire  in  order  to  enable  the  landowner  to 
daim  his  right  of  pre-emption.  If  by  selling  it  to  some  one  else,  or  by 
any  other  act,  the  promoters  thereby  show  it  to  be  superfluous  land,  the 
landowner  from  wnoee  lands  it  was  severed  may  at  once  bring  an  action 
to  enforce  this  right  of  pre-emption.  The  right  of  pre-emption  arises  at 
tbe  very  moment  the  directors  of  a  company  chose  to  sell.  Carington  v. 
Wycombe  Railway  Company,  3  Ch.  377  ;  London  and  South  Western 
Railway  Company  v.  Btackmore,  L.  R  4  H.  L.  610  ;  Hobbs  v.  Midland 
BaUway  Company,  20  Ch.  D.  418. 

As  to  when  lands  do  become  superfluous,  see  note  to  section  127, 
ante,  p.  278. 

In  some  special  Acts  it  is  provided  that  superfluous  lands  shall  be 
first  offered  to  the  person  or  persons  of  whom  tine  same  were  purchased. 
In  such  a  case,  the  right  of  pre-emption  is  confined  to  the  actual 
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Sect.  128.  vendors  and  no  claim  can  be  made  by  their  successors  in  title.    Highga 
Archway  Company  v.  Jeakesy  12  Eq.  9. 

"  From  which  the  same  were  originally  severed."— The  rigl 
of  pre-emption  in  this  case  nven  to  the  owner  of  the  lands  from  whic 
they  were  originally  severea  does  not  make  such  person  an  adjoinin 
owner  within  the  meaning  of  the  last  section.  Ifooper  v.  Bourne^ 
Q.  B.  268,  p,  278 ;  Hobbs  v.  Midland  Railway  Company,  20  Ch.  D.  411 
429. 

As  to  when  lands  can  be  said  to  be  severed,  see  note  to  section  6« 
ante,  p.  117. 

It  would  appear  that  where  land  is  severed  from  other  land  hel 
therewith  unaer  the  meaning  of  section  63  that  if  part  of  such  lain 
become  superfluous  it  must  he  offered  to  the  person  from  whom  it  wa 
taken,    Jiohbs  v.  Midland  Railway  Company,  20  Ch.  D.  418,  p.  430. 

^'  Whose  lands  shall  immediately  adjoin.*'— The  persons  whcs 
lands  adjoin  the  superfluous  land,  and  are  by  this  Act  entitled  to  buy 
w^ill  include  persons  having  a  limited  interest.  Lessees  for  years  woul3 
therefore,  come  within  the  meaning  and  would  be  entitled  to  have  th< 
right  of  pre-emption  offered  them  provided  all  the  other  adioinini 
owners  decline  to  take  it  Coventry  v.  London,  Brighton,  and  Soutl 
Coast  Railway  Company,  5  Eq.  104. 

If  a  private  road  intervene  between  the  superfluous  land  and  thi 
land  leased,  over  which  the  lessees  have  the  exclusive  right  of  user 
this  will  not  prevent  them  from  being  owners  of  lands  immediatelj 
adjoining  within  the  meaning  of  this  section  (S.  C.\  but  see  sec 
tion  127,  note  "  Of  the  owners  of  the  land  adjoining,"  ante,  p.  281. 

^^  Where  more  than  one  such  person,  —If  there  be  more  than 
one  adjoining  owner,  he  cannot  insist  on  the  promoters  ofiering  the 
land  to  him,  out  he  can  insist  that  thev  shall  not  offer  the  land  to  a 
stranger  without  at  least  offering  it  to  him  in  his  turn.  If  the  pro- 
moters have  made  no  choice,  all  the  adjoining  proprietors  stand  in  pan 
ratione.  If  one  adjoining  owner,  therefore,  seek  to  enforce  his  right,  an 
inquiry  will  be  ordered  as  to  whether  any  other  adjoining  owner  desires 
to  purchase,  and  if  none,  then  it  must  be  offered  to  the  o^Tier  applying. 
If  any  adjoining  owner  other  than  the  one  applying  so  desires,  the 
Court  will  reserve  liberty  to  apply.  London  ana  South  iFestem  Railway 
Company  v.  Blackmore,  L.  R.  4  H.  L.  610,  and  see  Form  of  Order, 
p.  627. 

It  would  appear  doubtful  how  far  this  applies  to  persons  with 
limited  interests  in  the  plots  of  the  adjoininc  lands  suid  if  they  would 
only  be  entitled  to  a  rignt  of  pre-emption  to  tne  extent  of  their  limited 
interest.  Coventry  v.  London,  Brighton,  and  South  Coast  Railway 
Company,  5  Eq.  104,  p.  108, 

Right  129.  If  any  such  persons  be  desirous  of  purchasing  such 

emption  lands,  then  within  six  weeks  after  such  offer  of  sale  they  shall 
to  be  signify  their  desire  in  that  behalf  to  the  promoters  of  the 
within  six  Undertaking,  or  if  they  decline  such  offer,  or  if  for  six  weeks 
weeks.  ^^y  neglect  to  signify  their  desire  to  purchase  such  lands, 
the  right  of  pre-emption  of  every  such  person  so  declining  or 
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F-^ecdng  in  respect  of  the  lands  included  in  such  oflFer  shall  86Ct.l20. 
/  a#;  and  a  declaration  in  writing  made  before  a  justice  by 
«ie  person  not  interested  in  the  matter  in  question,  stating 
hi.  such  ofiFer  was  made  and  was  refused,  or  not  accepted 
»abm  six  weeks  from  the  time  of  making  the  same,  or  that 
ie  person  or  all  the  persons  entitled  to  the  right  of  pre- 
fifiion  were  out  of  the  country,  or  could  not  after  diligent 
tt|iriry  be  fonnd,  or  were  not  capable  of  entering  into  a 
^ii^nct  for  the  purchase  of  such  lands,  shall  in  all  Courts  be 
^Scient  evidence  of  the  facts  therein  stated. 

130.   If    any   i)er8on  entitled  to   such  pre-emption  be  ^^^^^' 
^nQTQxa  of  purchasing  any  such  lands,  and  such  person  and  price  to  be 
^  promoters  of  the  undertaking  do  not  agree  as  to  the  price  JJbiti»-  ^ 
hereof,  ih&n  such  price  shall  be  ascertained  by  arbitration,  ^ion. 
^  the  costs  of  such  arbitration  shall  be  in  the  discretion  of 
fc  arbitrators. 

An  arbitration  under  this  section  is  not  governed  by  the  earlier 

*K^0B8  of  this  Act  as  to  settling  cjuestions  of  disputed  compensation  by 

sfcitiaiion  (sections  23, 26 — 37).    The  company  is  not  boimd  to  pay  the 

"*t6  under  section  34,  and  the  arbitrator  has  power  to  order  eacn  party 

^'o  pay  his  own  costs.    /?i  re  Eyr^s  TruiU,  W.  N.  (1869)  76. 

As  Uieae  aections  of  the  Lands  Clauses  Act  do  not  apply,  a  mandajnm 
*31  not  be  granted  to  compel  the  company  to  take  up  tiie  award.  The 
r^Jiehaser  may  do  so  himself.  Jonei  v.  South  Staffordshire  Raii^oay  Com- 
J«ij,  18  L.  T.  (N.8.)  603. 

It  would  seem  to  foUow,  therefore,  that  such  costs  cannot  be  taxed  by 
t  taxing  master  under  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895, 
^  1,  as  that  applies  to  arbitrations  to  settle  questions  of  disputed 
^jiDpen.sation.  See  also  section  1  of  the  Lands  Clauses  Act,  1869,  post, 
*hi(!h  the  later  Act  repeals  and  in  eflfect  re-enacts. 

The  arbitration  wiA,  however,  be  subject  to  the  provisions  of  the 
AAitration  Act,  1889,  and  by  section  3,  Schedule  I.  (i),  the  arbitrator 
Stty  tax  the  costs.    See  po9t. 

131.   Upon  payment  or  tender  to  the  promoters  of  the  Lands  to 
undertaking  of  the  purchase  money  so  agreed  upon  or  deter-  ^  ^^' 
Biined   as   aforesaid,  they  shall  convey  such   lands  to   the  the  par- 
purchasers  thereof  by  deed  under  the  common  seal  of  the  ^^^^ 
promoters  of  the  undertaking,  if  they  be  a  corporation,  or  if 
aot  a  corporation  tinder  the  hands  and  seals  of  the  promoters 
of  the  undertaking  or  any  two  of  the  directors  or  managers 
thereof  acting  by  the  authority  of  thd  body ;  and  a  deed  so 


m  convey, 
ances. 
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Sect.  131.  executed  shall  be  eflFectiial  to  vest  the  lands  comprised  therein 

in  the  purchaser  of  such  lands  for  the  estate  which  shall  so 

have  been  purchased  by  him ;  and  a  receipt  under  such 

common  seal,  or  under  the  hands  of  two  of  the  directors  or 

managers  of  the  undertaking  as  aforesaid,  shall  be  a  suflScient 

discharge  to  the  purchaser  of  any  such  lands  for  the  purchase 

money  in  such  receipt  expressed  to  be  received. 

As  to  what  covenants  and  conditions  may  be  inserted,  see  note  to 
section  127,  "  Shall  absolutely  sell  and  dispose,"  anUj  p.  279,  and  as  to 
covenants  implied,  see  next  section.  There  appears  now  no  reason  why 
such  conveyance  should  not  be  made  under  the  Conveyancing  Act,  1881 
(44  &  45  Vict  c.  41). 

^e  word        132.  Ii^  every  conveyance  of  lands  to  be  made  by  the 
"grant"    promoters  of  the  undertakers  under  this  or  the  special  Act 
the  word  *'  grant "  shall  operate  as  express  covenants  by  the 
promoters    of    the    undertaking,   for  themselves  and  their 
successors,  or  for  themselves,  their  heirs,  executors,  adminis- 
trators, and  assigns,  as  the  case  may  be,  with  the  respective 
grantees  therein  named,  and  the  successors,  heirs,  executors, 
administrators,  and  assigns  of  such  grantees,  according  to  the 
quality  or  nature  of  such  grants,  and  of  the  estate  or  interest 
therein  expressed  to  be  thereby  conveyed,  as  follows,  except 
so  far  as  the  same  shall  be  restrained  or  limited  by  express 
words  contained  in  any  such  conveyance ;  (that  is  to  say,) 
A  covenant  that,  notwithstanding  any  act  or  default  done 
by  the  promoters  of  the  undertaking,  they  were  at  the 
time  of  the  execution  of  such  conveyance  seised  or 
possessed  of  the  lands  or  premises  thereby  granted  for 
an  indefeasible  estate  of  inheritance  in  fee  simple,  free 
from  all  incumbrances  done  or  occasioned  by  them,  or 
otherwise    for    such    estate    or    interest    as    therein 
expressed  to  be  thereby  granted,  free  from  incum- 
brances done  or  occasioned  by  them : 
A  covenant  that  the  grantee  of  such  lands,  his  heirs,  suc- 
cessors, executors,  administrators,  and  assigns  (as  the 
case  may  be),  shall  quietly  enjoy  the  same  against  the 
promoters  of  the  undertaking,  and  their  successors, 
and  all  other  persons  claiming  under  them,  and  be 
indemnified  and  saved  harmless  by  the  promoters  of 
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the  nndertaking  and  their  successors,  from  all  ineum-  Sect  132. 
brances  created  bj  the  promoters  of  the  undertaking : 
A  covenant   for  farther  assurance  of  snch  lands,  at  the 
expense  of  such  grantee,  his  heirs,  successors,  executors, 
administrators,  or  assigns  (as  the  case  may  be),  by  the 
promoters  of  the  undertaking,  or  their  successors,  and 
all  other  persons  claiming  under  them : 
td  aD   snch   grantees,  and  their  several  successors,  heirs, 
Sfieutors,  administrators,  and  assigns  respectively,  according 
ID  their  respective  quality  or  nature,  and  the  estate  or  interest 
a  such  conveyance  expressed  to  be  conveyed,  may  in  all 
«joos  bronght  by  them,  assign  breaches  of  covenants,  as  they 
aght  do  if  such  covenants  were  expressly  inserted  in  such 
aiveyances. 

See  tlie  Conveyancing  and  Law  of  Property  Act,  1881,  Bection  49  of 
'fcch  provides  that  the  word  "grant"  is  not  necessary  to  convey  here- 
i^tunenta,  and  as  to  implied  covenants  for  title,  see  section  7  thereof. 

133.  And  be  it  enacted,  (a)  that  if  the  promoters  of  the  Land  tax 
mdertaking  become  jK)ssessed  by  virtue  of  this  or  the  special  "^  to*be* 
Act,  or  any  Act  incorporated  theriewith,  of  any  lands  charged  madegood. 
with  the  land  tax,  or  liable  to  be  assessed  to  the  poor's  rate, 
&ey  shall  from  time  to  time,  until  the  works  shall  be  com- 
plied and  assessed  to  such  land  tax  or  poor's  rate,  be  liable 
to  make  good  the  deficiency  in  the  several  assessments  for 
bud  tax  and  poor's  rate  by  reason  of  such  lands  having  been 
token  or  used  for  the  purposes  of  the  works,  and  such 
deficiency  shall  be  computed  according  to  the  rental  at  which 
snch  lands,  with  any  building  thereon,  were  valued  or  rated 
at  the  time  of  the  passing  of  the  special  Act ;  and  on  demand 
of  such  deficiency  the  promoters  of  the  undertaking,  or  their 
treasurer,  shall  pay  all  such  deficiencies  to  the  collector  of  the 
laid  assessments  respectively;  nevertheless,  if  at  any  time 
the  promoters  of  the  undertaking  think  fit  to  redeem  such 
land  tax,  they  may  do  so  in  accordance  with  the  powers  in 
that  behalf  given  by  the  Acts  for  the  redemption  of  the 
land  tax. 

(a)  These  words  are  apparently  intended  to  separate  this  section  from 
the  pievioos  heading  and  make  it  a  distinct  enactment. 
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Sectl3d.  '*  The  promoters  of  the  undertaking.*'— Public  bodies  authorised 
to  execute  works  under  special  Acts  incorporating  the  Lands  Clauses 
Act,  1845,  who  are  without  any  pecuniary  interest  in  the  works,  are 
"promoters"  within  the  meaning  of  this  section.  Thus,  the  Metro- 
politan Board  of  Works  has  been  held  liable  to  make  good  the  deficiency 
caused  by  its  taking  lands  for  public  improvements.  Wheeler  v.  Metro- 
politan Board  of  Works,  L.  R.  4  Ex.  303  ;  Slraiton  v.  Metropolitan  Board 
of  JVorkSy  L.  R.  10  C.  P.  76.  As  to  the  Corporation  of  London,  see 
Mayor  of  London  v.  St.  Andrew's,  Holborn,  L.  R.  2  C.  P.  574.  An  urban 
sanitary  authority  taking  land  for  improvements  under  the  Public 
Health  Act  must  also  make  good  the  deficiency  {Governor  of  Poor  of 
Bristol  V.  Mayor  of  Bristol,  18  Q.  B.  D.  549),  and  so  must  a  local 
authority  taking  land  for  the  purposes  of  either  Part  I.  or  Part  III.  of 
the  Housing  of  the  Working  Classes  Act,  1890.  Vestry  of  St.  Leonardos, 
Shoreditch  v.  London  County  Council,  11  Times  L.  R.,  p.  420. 

See  definition  of  "Promoters  of  the  undertaking"  in  section  2, 
ante^  p.  4. 

"By  virtue  of  this  or  the  special  Act."— If  lands  outside  the 
limits  of  deviation  are  purchased  by  a  railway  company,  by  agreement 
with  the  landowner  in  oraer  to  buy  off  his  opposition  to  the  passing  of  the 
Bill,  and  are  not  used  for  the  execution  of  the  works,  the  company  can- 
not, for  the  purpose  of  this  section,  be  heard  to  say  that  they  had 
become  possessed  of  the  houses  otherwise  than  bv  virtue  of  their  Acta. 
They  have  no  powers  except  those  given  them  by  these  Acts  and  the 
purchase  of  land  otherwise  than  for  the  purposes  of  the  undertaking 
would  be  illegal.  Overseers  of  Pviney  v.  London  and  South  Western  Rail- 
way  Company  (1891),  1  Q.  B.  440. 

"Until  the  works  shall  be  completed  and  assessed."— Where, 

•  by  the  terms  of  a  special  Act,  a  railway  company  were  to  make  good 
the  deficiency  in  the  rates  "  until  the  railway  or  the  works  thereof  are 
completed  and  assessed,  or  liable  to  be  assessed,"  it  was  held  that  the 
rate  was  a  parochial  rate,  and  that  on  the  completion  of  the  portion  of 
the  railway  in  any  particular  parish,  that  the  company  were  no  longer 
obliged  to  ^make  good  the  deficiency,  although  the  value  of  the  com- 
pleted line  in  the  parish  was  of  less  value  than  the  land  and  houses 
taken.  The  clause  is  not  an  indemnity  clause  after  the  works  have 
been  completed.  East  Lmidon  Railway  Company  v.  Whitechurch,  L.  R. 
7  H.  L.  81,  overruling  Reg.  v.  Metropolitan  District  Railway  Company^ 
L.  R.  6  Q.  B.  698. 

In  the  above  case  it  was  argued  that  the  parish  officers  had  an  option 
whether  they  would  assess  the  company  upon  the  railway  or  continue 
to  assess  it  upon  the  rental  of  the  lands  acquired  bv  it  under  the  Act ; 
but  it  was  held  that  if  the  railway  was  liable  to  be  assessed  that  the 
parish  was  compellable  to  rate  it,  even  though  such  rating  be  leas 
valuable  than  that  to  which  the  parish  was  entitled  to  while  the  railway 
was  being  constructed.    S.  C,  pp.  92,  93. 

In  the  Lands  Clauses  Act  the  words  "liable  to  be  assessed"  are 
omitted.  Lord  Hatherley  expressed  the  opinion  that  if  these  words 
had  not  existed  in  the  special  Act  thg  above  argument  would  have  been 
stronger  (p.  93). 

It  woiud  seem  to  follow  from  the  above  case  that  if  part  of  a  railway 
is  completed  and  being  worked^  that  as  it  would  then  be  liable  tQ  be 
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mssed,  the  parish  could  not  claim  the  deficiency  in  respect  of  that  Bact.  133. 
art.    See  per  Bramwkll,  B.,  in  the  same  case  in  the  Exchequer  Coiirt|       — 
Is.  7  Ex.  248,  p.  254. 

PMic  workg^ — The  words  of  this  section  Quoted  above  mark  the 
yxA  during  which  compensation  shall  be  paid  to  the  parish,  and  not 
Ja  laeafiUTe  of  the  compensation — the  event  upon  which  the  liabilitv  is 
^  tad,  not  the  extent  of  the  liabUity.  If  the  land  is  taken  for  public 
Krpoees  and  if  the  works  when  completed  will  not  be  assessable,  beinff 
't^  wavs,  this  proviso  does  not  free  the  promoters  from  making  gooa 
•^  deficiency,  ana  in  such  a  case  the  Court  wiU  construe  the  section  so 
^  the  promoters  shall  be  liable  to  make  good  the  deficiency,  but  only 
^'%)  the  time  when  the  works  are  completed,  and  such  parts  of  them  as 
'«Q3ae  assessable  property  are  assessed.  In  these  cases  the  promoters 
9t  Qsoally  empoweied  to  take  more  land  than  is  necessary  for  the 
Ksal  construction  of  the  street  or  public  way.  If  the  special  Act 
pcriis  that  on  the  giving  of  a  certificate  of  completion  that  the  works 
R  complete,  then  the  date  of  such  certificate  is  the  date  from  which 
^  lisjnlity  to  make  good  the  deficiency  ceases,  and  the  other  lands 
^^*^^mg  in  their  hands  become  from  that  date  assessable.  If  prior  to 
^  date  any  of  the  lands  had  been  sold  or  building  erected  so  that 
aer  became  assessable,  the  rateable  value  of  such  buddings  should  be 
o^ted  against  the  deficiency.  StrcUtan  v.  Metropolitan  Board  of  Works^ 
LK  10  a  P.  76 ;  cf.  WheeUr  v.  Mttropotiixin  Axxrd  of  WvrU,  L.  R.  4 

The  above  principle  was  adopted  by  the  Court  of  Appeal  in  Governor 
^Poor  of  Bristol  v.  Mayor  of  Bristol^  18  Q.  B.  D.  549.  In  that  case 
^e  was  no  certificate  of  completion  ;  the  promoters  were,  therefore, 
bt^  liable  to  make  good  the  deficiency  imtil  the  completion  of  the 
i:«6t,  or  the  sale  of  the  last  piece  of  land  in  fee  simple,  or  the  creation 
d  ^  last  of  the  ffround  rents,  whichever  of  these  events  should  last 
kpp^L  The  sale  oi  the  land  or  the  creation  of  the  ground  rents  would 
kuie  back  the  land  to  its  liability  to  be  assessed,  and  the  deficiency 
voqU  be  wiped  out  as  the  separate  portions  of  land  became  rated,  and 
c  may  be  wiped  out  before  all  the  land  is  sold  or  the  rents  created,  as 
ate  of  the  land  may  be  rated  more  highly  after  the  alteration.  The 
k&deacy  must^  therefore,  be  computed  from  time  to  time  until  the 
^ability  ceases  ;  that  would  be  every  six  months  or  whatever  the  period 
tf  the  rate,  and  the  deficiency  will  be  found  by  taking  the  rateable 
Talite  of  the  lands  taken  at  the  time  of  the  passing  of  the  special  Act, 
&d  the  assessed  value  at  the  time  of  such  computation  of  such  of  the 
^ads  taken  as  may  have  again  become  assessable,  and  the  excess,  if  any, 
of  the  former  value  over  the  latter  is  the  deficiency. 

Where  several  improvement  schemes  are  approved  by  the  provisional 
xder  confirmed  by  statute,  then,  for  the  purposes  of  this  section,  each 
cfceme  is  to  be  considered  a  separate  undertaking,  and  the  deficiency 
(ikiilated  on  each  separate  undertaking  within  the  area  affected  by  it. 
IC. 

**  To  make  good  the  deflcienoy." — If  the  promoters  are  not  rate- 
able in  respect  of  lands,  inasmuch  as  they  do  not  beneficially  occupy 
tbin,  this  section  does  not  make  them  rateable ;  it  merely  provides  that 
i  a  deficiency  is  occasioned  in  the  assessments  for  the  poor's  rate  by 
ibe  operations  of  the  promoters,  that  they  shall  make  up  tliat  deficiency. 

u 
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8ect  138.  Mayor  of  London  v.  St  Andrew,  Holhomj  L.  R.  2  C.  P.  574.    The 
—       ficheme  of  the  section  is  to  create  a  parochial  indemnity  during  the 
execution  of  the  works.     Overseers  of  Putney  v.  London  and  oouth 
WesUm  Railvxiy  C<mpany  (1891),  1  Q.  B.  440,  p.  443. 

*'  Such  defloiency  shall  be  oomputed,"  Ac— The  computation 
is  to  he  made  aceordins  to  the  rental  at  which  the  lands  were  rated  or 
valued  at  the  time  of  passing  the  special  Act.  It,  therefore,  follows 
that  if  the  premises  have  not  been  assessed  at  the  time  of  the  passing 
of  the  special  Act  because  they  were  in  the  occupation  of  servants  of 
the  Crown,  the  promoters  will  have  to  make  good  no  deficiency 
althouffh  the  premises  would  have  been  rateable  if  occupied  by  persons 
other  than  the  servants  of  the  Crown.  Stratton  v.  Metropolitan  Board 
of  Workiy  L.  R.  10  C.  P.  79. 

In  computing  the  deficiency,  it  is  not  a  question  of  what  was  paid 
but  a  question  of  what  was  assessed.  To  ascertain  the  deficiency  one 
must  first  ascertain  the  rental  at  which  the  land  was  valued  or  rated  at 
the  time  of  passing  the  special  Act  and  tlien  subtract  from  it  the 
rateable  value  of  tliat  land  at  the  time  when  it  is  sought  to  ascertain 
the  deficiency'.  The  difference  is  the  deficiency.  It  does  not,  therefore, 
matter  whether  at  the  time  the  houses  are  taken  several  of  them  are 
unoccupied  and  the  parish  receiving  no  rates  in  respect  thereof.  Orer- 
seers  of  Putney  v.  London  and  SoiUh  Western  Baihcay  Company  (lS9i),  1 
Q.  B.  440.  Similarlv,  promoters  cannot  claim  the  linefit  of  agreements 
with  owners  of  small  tenements,  under  which  a  commission  is  allowed 
to  tliem  under  32  &  33  Vict  c.  41.  Veatry  of  St,  Leonard^  Shoreditch  v. 
London  County  Council,  11  Times  L.  R.  420. 

"  Deficiency  "  does  not  mean  any  amount  that  shall  be  found  wanting 
to  make  up  tne  amount  required  by  the  parisL  Stratton  v.  Metropolitan 
Board  of  IVorks,  L.  R.  10  C.  P.  76.  See  also  on  computing  it  from  time 
to  time  as  the  land  becomes  assessable.  Governor  of  Poor  of  Bristol  v. 
Mayor  of  Briitol,  18  Q.  B.  D.  649,  set  out,  tupra, 

*^  In  the  several  assessments  for  land  tax  and  poor's  rate/'— 

Under  poor's  rate  are  included  such  rates  as  are  charged  upon  or  made 
payable  out  of  the  poor's  rate.  These  will  include  the  borough  rate 
under  the  Municii^l  Corporations  Act,  1882  (46  &  46  Vict  c.  50, 
8.  145),  and  the  county  rate  (under  15  &  16  Vict  c  81,  s.  26).  The 
liability  of  the  promoters  depends  on  the  nature  and  incidence  of 
these  rates  at  the  time  when  the  deficiency  takes  place,  and  not  at  the 
date  when  the  Lands  Clauses  Consolidation  Act  was  passed.  Farmer  v. 
London  and  North  Western  Railioay  Company,  20  Q.  B.  D.  788. 

In  some  special  Acts  the  promoters  are  required  to  make  good  tlie 
deficiencies  in  the  other  rates,  such  as  the  sewers  rate,  main  drainage 
rate,  or  general  purposes  rate.  The  words  "general  purposes  i-ate"  in 
such  a  proviso  have  been  held  to  mean  all  rates  made  for  purposes  in 
which  the  great  majority  of  the  parishioners  have  a  common  interest, 
and  to  include  the  metropolitan  consolidated  rate,  the  lighting  rate,  and 
the  public  libraries  rate.  Barrup  v.  London  and  South  fvesti^i  Railway 
Company,  64  L.  T.  (n.s.)  112. 

"On  demand    ...    the  promoters    .    .    .    shalL"— The 

liability  of  the  promoters  to  inaKe  good  the  deficiency  accrues  from 
time  to  time  as  the  rates  ai-e  made  ;  the  payment  is  to  be  made  on 
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The  demand,  however,  need  not  be  made  frcm  time  to  time  Bed  188. 
i»  the  rates  are  made  and  collected.    If  such  demand  is  not  made  when       '"^ 
Sr  rates  are  collected,  the  liability  of  the  promoters  ie  not  extinguished 
E^  the  arrears  may  be  reeovered  in  a  lump  sum.    Stratum  v.  Mitro- 
^iit^n  Board  of  Worhi,  I^.  E.  10  C.  P.  76. 

Emforcing  payment, — The  payment  may  be  enforced  by  action  in  the 
High  Cotirt  or  otherwise.  In  the  event  of  any  disputed  question  of 
iw  being  rai£«d,  it  \&  usual  to  state  a  special  case  in  the  action. 
*pi«<»  T.  Metropolitan  Board  of  Works,  h,  K.  10  C.  P.  76  ;  Governor  of 

hw  €f  Bristol  V.  Mayor  of  Biistol,  18  Q.  B.  D.  649,  and  other 

«W  ciied. 


134.  And  be  it  enacted,  that  any  summons  or  notice^  or  Serrice 
ffiT  writ  or  other  proceeding  at  law  or  in  equity,  requiring  to  upon  eom- 
W  served  npon  the  promoters  of  the  undertaking,  may  be  P*"y« 
srved  by  the  same  being  left  at  or  transmitted  through  the 
post  directed  to  the  principal  office  of  the  promoters  of  the 
sderiaking,  or  one  of  the  principal  offices  where  there  shall 
be  more  than  one,  or  being  given  or  transmitted  through  the 
post  directed  to  the  secretary,  or  in  case  there  be  no  secretary, 
4e  solicitor  of  the  said  promoters. 

Order  9,  r.  8,  of  the  Rules  of  the  Supreme  Court,  which  provides  for 
*mce  of  a  writ  or  summons,  exempts  statutory  provisions  from  its 
3pei%tion  so  that  they  may  be  served  as  provided  in  this  section. 

Section  135  of  the  Companies  Clauses  Act,  1845,  is  similar  in  effect, 
aeept  that  when  the  notice  is  served  on  the  secretary  it  must  be  given 
©d  not  posted,  and  failing  a  secretary,  it  may  be  given  to  any  one 
director  of  the  company.  Section  138  of  the  Railways  Clauses  Consoli* 
^tion  Act,  1845,  post,  is  to  the  same  effect,  and  for  cases  of  service 
^m  a  railway  company,  see  the  notes  to  that  section. 

^  Any  Summons  or  Ifotioe." — This  does  not  contemplate  any  pro- 
fisedingB  in  an  action,  but  the  section  is  applicable  in  all  cases  where  a 
Kimmons  or  notice  is  required  for  any  purpose.  Ex  parte  Senior,  18 
LJ.Q.B.  333,  p.334. 

Wrong  service  or  address — If  a  notice  is  wrongly  addressed,  it  will  be 
qaitc  sufficient  provided  the  company  are  not  misled.  Thus,  a  notice 
tnder  section  68,  addressed  to  "  Tne  Blackburn  and  Clitheroe  Railwc^ 
Company,"  and  delivered  to  the  secretary  of  "  The  Blackburn  Railway 
C^mipany,"  and  intended  for  the  latter,  was  held  to  be  sufficient. 
Eagmam  v.  BUtckbum  Railway  Company,  9  Ex.  Rep.  758. 

If  the  company  wish  that  notices  should  be  served  on  their  secretary 
and  not  on  their  solicitors,  they  should  state  so  at  once,  and  not  after 
a  award,  and  any  endeavour  to  upset  the  award  for  such  wrong  service 
nil  be  refused.  R.  v.  Metropolitan  Railway  Company ;  Ex  parte  Knock^ 
17LT.(N.8.)291. 

U2 
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Sectl35.  135.  'A.nd  be  it  enacted,  that  if  any  party  shall  have  corn- 
Tender  of  mitted  any  irregularity,  trespass,  or  other  wrongful  proceed- 
amen  j^^  ^^  ^y^^  execution  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  or  by  virtue  of  any  power  or 
authority  thereby  given,  and  if,  before  action  brought  in 
respect  thereof,  such  party  make  tender  of  sufficient  amends 
to  the  party  injured,  such  last-mentioned  party  shall  not 
recover  in  any  such  action  ;  and  if  no  such  tender  shall  have 
been  made  it  shall  be  lawful  for  the  defendant,  by  leave  of 
the  court  where  such  action  shall  be  pending,  at  any  time 
before  issue  joined,  to  pay  into  court  such  sum  of  money  as 
he  shall  think  fit,  and  thereupon  such  proceedings  shall  be 
had  as  in  other  cases  where  defendants  are  allowed  to  pay 
money  into  court. 

As  to  the  effect  of  payment  into  Court  in  an  action  in  the  High 
Court,  see  Rules  of  the  Supreme  Court,  Order  22. 

And  with  respect  to  the  recovery  of  forfeitures,  penalties, 
and  costs,  be  it  enacted  as  follows  :(a) 

Penalties  136.  Every  penalty  or  forfeiture  imposed  by  this  or  the 
summarily  special  Act,  or  by  any  bye-law  made  in  pursuance  thereof,  the 
rocoTered  recovery  of  which  is  not  otherwise  provided  for,  may  be 
justices,  recovered  by  summary  proceeding  before  two  justices  ;  (and 
on  complaint  being  inade  to  any  justice  he  shall  issue  a  sum- 
mons requiring  the  party  complained  against  to  appear  before 
two  justices  at  a  time  and  place  to  be  named  in  such  summons  ; 
and  every  such  summxms  shall  be  served  on  the  party  offending 
either  in  person  or  by  leaving  the  same  with  some  inmate  at  his 
usual  place  of  abode  ;  and  upon  the  appearance  of  the  party 
complained  against^  or  in  his  absence y  after  proof  of  tJie  due 
service  of  such  summons,  it  shall  be  lawful  for  any  two  justices 
to  proceed  to  the  hearing  of  the  complaint,  and  that  although  no 
information  in  writing  or  in  print  shall  have  been  exhibited 
before  them  ;  and  upon  proof  of  the  offence,  either  by  the 
confession  of  the  party  complained  against,  or  upon  the  oath  of 
one  credible  witness  or  more,  it  shall  be  laicfulfor  such  justices 
to  convict  the   offender,  and  upon  such  conviction  to  adjmige 
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the  offender   to  pay   the  penalty   or  forfeiture   incurred j  as  Sect  138. 
veil  as  such  costs  attending  the  conviction  as  such  justices  shall 
thinkyU.)(b) 

(a)  Sections  136—148. 

(h)  Repealed  by  the  Statute  Law  Revision  Act^  1892. 

The  procedure  will  be  governed  by  the  Summary  Jurisdiction  Acts 
of  184-S,  1879,  and  1884,  and  the  Summary  Jurisdiction  (Process)  Act, 
1881. 

The  Summary  Jurisdiction  Act,  1884  (47  &  48  Vict  c.  43^  s.  4,  in 
OTder  to  provide  for  imiformity  of  procedure  before  courts  of  summary 
jurisdiction  and  appeals  therefrom,  repealed,  as  regards  England,  the 
portion  of  section  136  in  italics  above  ;  and  sections  137,  142,  143,  so 
iar  as  it  relates  to  any  matter  to  which  the  Summary  Jurisdiction  Acts 
apply  ;  section  144  ;  and  section  146  from  "  for  the  county  "  to  end  of 
section  and  Schedule  C.  With  the  exception  of  sections  143  and  146, 
these  sections  have  been  repealed  altogether  by  the  Statute  Law 
Revision  Acts. 

As  to  the  effect  of  the  repeals  by  the  Summary  Jurisdiction  Acts,  see 
Skingler  v.  Smith,  17  Q.  B.  D.  49. 

137.  If 9  forthwith  upon  any  such  adjudication  as  aforesaid^  Penalties 
the  amount  of  the  penalty  or  forfeiture,  and  of  such  costs  as  levied  by 
aforesaid  J  be  not  paid,  the  amount  of  such  penalty  and  costs  ^^*™8«- 
thall  be  levied  by  distress,  and  such  justices  or  eitJier  of  them 
shall  issue  their  or  his  warrant  of  distress  accordingly. 

This  section  has  been  repealed  by  the  Statute  Law  Revision  Act, 
1892  (55  &  56  Vict  c.  19).    See  note  to  section  136. 


138.  Where  in  this  or  the  special  Act,  or  any  Act  incor-  Distress, 
porated  therewith,  any  sum  of  money,  whether  in  the  nature  leYied. 
of  penalty,  costs,  or  otherwise,  is  directed  to  be  levied  by 
distress,  such  sum  of  money  shall  be  levied  by  distress  and 

sale  of  the  goods  and  chattels  of  the  party  liable  to  pay  the 
same  ;  and  the  overplus  arising  from  the  sale  of  such  goods 
and  chattels,  after  satisfying  such  sum  of  money  and  the 
expenses  of  the  distress  and  sale,  shall  be  returned,  on  demand, 
to  the  party  whose  goods  shall  have  been  distrained. 

139.  The  justices  by  whom  any  such  penalty  or  for-  Applica- 
feiture  shall  be  imposed  may,  where  the  application  thereof  is  penalties. 
not  otherwise  provided  for,  award  not  more  than  one-half 
thereof  to  the  informer,  and  shall  award  the  remainder  to  the 
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S6Ct  139.  overseers  of  the  poor  of  the  parish  in  which  the  offence  shall 
have  been  committed,  to  be  applied  in  aid  of  the  poor's  rate  of 
such  parish  [or  if  the  'place  wherein  the  offence  shall  have  been 
committed  sfiall  be  extra-parochial  then  such  justices  shall  direct 
such  remainder  to  be  applied  in  aid  of  the  poor^s  rate  of  such 
extrorparochial  place^  or  if  there  shall  not  be  any  poor^s  rate 
therein  in  aid  of  the  poor*s  rate  of  any  adjoining  parish  or 
district^ia) 

(o)  Theoe  words  have  been  repealed  by  the  Statute  Law  Revision 
Act,  1875  (38  &  39  Vict.  c.  66). 

DistreFB  140.  If  *^^y  s^ct  sum  shall  be  payable  by  the  promoters 
SSw^en*  of  the  undertaking,  and  if  sufficient  goods  of  the  said  pro- 
moters cannot  be  found  whereon  to  levy  the  same,  it  may,  if 
the  amount  thereof  do  not  exceed  twenty  pounds,  be  recovered 
by  distress  of  the  goods  of  the  treasurer  of  the  said  promoters, 
and  the  justices  aforesaid,  or  either  of  them,  on  application, 
shall  issue  their  or  his  warrant  accordingly ;  but  no  such 
distress  shall  issue  against  the  goods  of  such  treasurer  unless 
seven  days'  previous  notice  in  writing,  stating  the  amount  so 
due,  and  demanding  payment  thereof,  have  been  given  to 
such  treasurer  or  left  at  his  residence  ;  and  if  such  treasurer 
pay  any  money  under  such  distress  as  aforesaid  he  may  retain 
the  amount  so  paid  by  him,  and  all  costs  and  expenses  occa- 
sioned thereby,  out  of  any  money  belonging  to  the  promoters 
of  the  undertaking  coming  into  his  custody  or  control,  or  he 
may  sue  them  for  the  same. 

DistresB  141.  No  distress  levied  by  virtue  of  this  or  the  special 
fulfor  Act,  or  any  Act  incorporated  therewith,  shall  be  deemed 
fom  ^^  unlawful,  nor  shall  any  party  making  the  same  be  deemed  a 
trespasser,  on  account  of  any  defect  or  want  of  form  in  the 
summons,  conviction,  warrant  of  distress,  or  other  proceeding 
relating  thereto,  nor  shall  such  party  be  deemed  a  trespasser 
ah  initio  on  account  of  any  irregularity  afterwards  committed 
by  him,  but  aU  persons  aggrieved  by  such  defect  or  irregu- 
larity may  recover  full  satisfaction  for  the  special  damage  in 
an  action  upon  the  case. 
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142.  ^o  person  shall  be  liable  to  the  payment  of  any  Sect  142. 
penalty  or  forfeiture  imposed  by  virtue  of  this  or  the  special  VeiuAtim 
irf,  or  any  Act  incorporated  therewith,  for  any  offence  made  fo,  within 
mnizahle  before  a  justice^  unless  the  complaint  respecting  such  ^ 
<fence  shall  hav£  been  made  before  such  justice  tcithin  six  months 

text  after  the  commission  of  such  offence. 

Repealed  by  tlie  Statute  Law  Revision  Act,  1892  (55  &  66  Vict  c.  19> 
See  note  to  section  136,  ante^  p.  292. 

143.  I*  shall  be  lawful  for  any  justice  to  summon  anyPenaltjon 
person  to   appear  before  him  as  a  witness  in  any  matter  in  ^^^^ 
which  such  justice  shall  have  jurisdiction  imder  the  provisions  ^e&nlt. 

of  this  or  the  special  Act  at  a  time  and  place  mentioned  in 
§ach  summons,  and  to  administer  to  him  an  oath  to  testify 
the  truth  in  such  matter  ;  and  if  any  person  so  summoned 
fhall,  without  reasonable  excuse,  refuse  or  neglect  to  appear 
at  the  time  and  place  appointed  for  that  purpose,  having  been 
paid  or  tendered  a  reasonable  sum  for  his  expenses,  or  if  any 
person  appearing  shall  refuse  to  be  examined  upon  oath  or  to 
give  evidence  before  such  justice,  every  such  person  shall 
forfeit  a  sum  not  exceeding  five  pounds  for  every  such 
offence. 

The  Summary  Jurisdiction  Act,  1884  (47  &  48  Vict  c.  43^  s.  4,  has 
repealed  this  section  as  recards  England  so  far  as  relates  to  any  matter 
to  which  the  Summary  Jurisdiction  Acts  apply.  These  Acts  are,  as 
regards  England,  the  Summary  Jurisdiction  Act,  1848  (11  &  12  Vict. 
c  43)  ;  the  Summary  Jurisdiction  Act,  1879  (42  &  43  Vict  c.  49)  ;  the 
Summary  Jurisdiction  Act,  1884,  and  the  Summary  Jurisdiction  (Pro- 
cess) Act,  1881  (44  &  45  Vict  c.  24> 

As  to  procedure  before  justices  in  cases  of  disputed  oompensatioii)  fie* 
section  24^  ante,  p.  59. 

144,  The  justices  before  whom  any  person  shall  be  con*  Ponner 
ticted  of  any  offence  against  this  or  the  special  Acty  or  any  ^^/  " 
Act   incorporated  therewith,  may  cause  the  conviction  to  be 
drawn  up  according  to  the  form  in  the  Schedule  (c.)  to  this  Act 
annexed^ 

This  section  has  been  repealed  by  the  Statute  Law  Revision  Act) 
1692.    See  note  to  section  136,  ante,  p.  292. 
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Sect  145.  145.  No  proceeding  in  pursuance  of  this  or  the  special 
Proceed-  Act,  or  any  Act  incorporated  therewith,  shall  be  quashed  or 
be  quashed  vacated  for  want  of  form,  nor  shall  the  same  be  removed  by 
of^^mf    <^^^^f^''^  or  otherwise  into  any  of  the  superior  courts. 

The  effect  of  tliifl  section  is  that  no  proceeding  before  justices  or 
inquisition  before  a  jury  can  be  set  aside  for  want  of  regularity  in  the 
proceedings,  for  wrong  admission  of  evidence,  or  for  wrong  direction  to 
the  jury,  provided  that  the  justices,  sheriff,  or  jury  have  iurisdiction, 
or  having  it  they  do  not  exceed  it  If  they  have  no  jurisdiction  then, 
notwithstanding  this  section,  the  finding  or  verdict  may  be  removed 
into  the  High  Court  by  writ  of  certiorari  and  quashed.  See  this  fully 
discussed  in  the  notes  to  sections  37  and  60,  arUty  pp.  80  and  95  ;  and  see 
per  Halsbubt,  L.C.,  Ccwptr  Euex  v.  Acton  Local  Boardy  14  A.  C.  163, 
p.  100. 

For  examples  of  irregularity,  see  R.  v.  Sheffield^  d:c.y  Railway  Com." 
panVf  11  A.  &  R  194  ;  Keg.  v.  Bristol  and  Exeter  RaUvfay  Company,  11 
A.  &  R  202,  note. 

Excess  of  jurisdiction  need  not  appear  on  the  face  of  the  proceedings, 
but  may  be  shown  by  affidavit    Re  Penny,  7  £.  &  B.  660. 

Cases  of  no  jurisdiction  occur  principally  through  the  justices  or 
presiding  officer  being  interested  as  a  shareholder  or  otherwise.  See 
note  to  section  60,  ante,  p.  97. 

As  to  interested  justices,  see  section  3,  note  "  Justices  f*  and  see  R.  v. 
London  and  North  Western  Railway  Company,  12  W.  R  208 ;  Ex  parU 
Baddeley,  6  R  C.  542  ;  i2e  Edmundaon,  17  Q.  B.  67  ;  22.  v.  Commiaswnere 
of  Cheltenham^  1  Q.  B.  467  ;  R.  v.  Aberdare  Canal  Company,  14  Q.  B. 
854  ;  R.  V.  Rand,  L.  R  1  Q.  B.  230. 

Cases  of  excess  of  jurisdiction  arise  by  reason  of  the  jury  assessing 
compensation  in  respect  of  items  which  are  not  a  subject  of  compensa- 
tion. Penny  v.  South  Eastern  Railway  Company,  7  £.  &  B.  660.  Reg.  v. 
London  and  North  Western  Railway  Company,  3  E.  &  B.  443  ;  and  note  to 
section  50. 

Parties  146.  If  any  party  shall  feel  aggrieved  hy  any  determina- 

appeaUo*  ^^^  ^^  adjudication  of  any  justice  with  respect  to  any  penalty 
qnarter      or  forfeiture  nnder  the  provisions  of  this  or  the  special  Act, 


semions  on 


giving  or  any  Act  incorporated  therewith,  such  party  may  appeal  to 
security.  ^]jq  general  qnarter  sessions  [far  the  county  or  place  in  which 
tlie  cause  of  appeal  shall  haoe  arisen :  but  no  such  appeal  shall 
be  entertained  unless  it  be  made  within  four  months  next  after 
the  making  of  such  determination  or  adjudication,  nor  unless 
ten  days^  notice  in  writing  of  such  appeal^  stating  the  nature 
and  grounds  thereof  be  given  to  the  party  against  whom  the 
appeal  should  be  brought,  nor  unless  the  appellant  forthwith 
after  such  notice  enter  into  recognizances,  with  two  sufficient 
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mretiesj  before  a  jxutice^  conditioned  duly  to  prosecute  such  Sect  146. 
appeal,  and  to  abide  the  order  of  the  Court  thereon.'](a) 

(a)  These  words  are  repealed  as  regards  England  by  the  Summaiy 
J^niadicdon  Act,  1884  (47  &  48  Vict  c.  43),  s.  4.  See  note  to  section 
iM,  oMUy  p.  292. 

As  to  procefdure  on  appeals,  see  sections  31,  32  of  the  Summarj  Juris- 
iidion  Act^  1879,  and  section  6  of  the  Summaiy  Juiisdiction  Act^  1884, 
nd  Barnes's  Act  (12  &  13  Vict  c.  45). 

As  to  justices  stating  a  special  case,  see  section  33  of  the  Summaiy 
Jniifldiction  Act,  1879,  and  20  &  21  Vict  c.  43. 

147.  'A.t  the  quarter  sessions  for  which  such  notice  shall  Court  to 
be  given  the  Court  shall  proceed  to  hear  and  determine  the  order  as 
appeal  in  a  summary  way,  or  they  may,  if  they  think  fit,  *^®y  ^^^^ 
adjourn  it  to  the  following  sessions  ;  and  upon  the  hearing  of 

soch  appeal  the  Conrt  may,  if  they  think  fit,  mitigate  any 
penalty  or  forfeiture,  or  they  may  confirm  or  qnash  the  adju- 
dication, and  order  any  money  paid  by  the  appellant,  or  levied 
bj  distress  npon  his  goods,  to  be  returned  to  him,  and  may 
also  order  such  further  satisfaction  to  be  made  to  the  party 
injured  as  they  may  judge  reasonable  ;  and  they  may  make 
snch  order  concerning  the  costs,  both  of  the  adjudication  and 
of  the  appeal,  as  they  may  think  reasonable. 

148.  Provided  always  [and  be  it  enacted'\y(a)  that  not-  Receirer 
withstanding  anjrthing  herein  or  in  the  special  Act,  or  any  ^Jj^- 
Act  incorporated  therewith  contained,  every  penalty  of  for-  politan 
feiture  imposed  by  this  or  the  special  Act  or  any  Act  incor-  SCit^t  to 
porated  therewith,  or  by  any  bye-law  in  pursuance  thereof,  "^ceive 
in  respect  of  any  offence  which  shall  take  place  within  the  mcnrred 
metropolitan  police  district,  shall  be  recovered,  enforced,  JJ^rict!*** 
accounted  for,  and,  except  where  the  application  thereof  is 
otherwise  specially  provided  for,  shall  be  paid  to  the  receiver 

of  the  metropoUtan  police  district,  and  shall  be  applied  in  the 
same  manner  as  penalties  or  forfeitures,  other  than  fines  upon 
drunken  persons,  or  upon  constables  for  misconduct,  or  for 
assaults  upon  police  constables,  are  directed  to  be  recovered, 
enforced,  accounted  for,  paid,  and  applied  by  an  Act  passed 
in  the  third  year  of  the  reign  of  Her  present  Majesty,  intituled 
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Sect  148.  An  Act  for  regulating  the  Police  Courts  in  the  Metropolis^  and 
2  &  3  Vict  every  order  or  conviction  of  any  of  the  police  magistrates  in 
respect  of  any  such  forfeiture  or  penalty  shall  be  subject  to 
the  like  appeal  and  upon  the  same  terms  as  is  pro\'ided  in 
resjiect  of  any  order  or  conviction  of  any  of  the  said  police 
magistrates  by  the  said  last-mentioned  Act ;  and  every  magis- 
trate by  whom  any  order  or  conviction  shall  have  been  made 
shall  have  the  same  power  of  binding  over  the  witnesses  who 
shall  have  been  examined,  and  such  witnesses  shall  be  entitled 
to  the  same  allowance  of  expenses  as  he  or  they  would  have 
had  or  been  entitled  to  in  case  the  order,  conviction,  and 
appeal  had  been  made  in  pursuance  of  the  provisions  of  the 
said  last-mentioned  Act. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Revision  Act, 
1891. 

Persons  149.  ^d  be  it  enacted,  that  any  person  who  upon  any 

falre  ^  examination  upon  oath  under  the  provisions  of  this  or  the 
evidence  special  Act,  Or  any  Act  incorporated  therewith,  shall  wilfully 
penalties  and  corruptly  give  false  evidence,  shall  be  liable  to  the 
of  perjury,  penalties  of  wilful  and  corrupt  perjury. 

A  person  who  makes  an  affirmation  instead  of  taking  an  oatb  is 
liable  to  the  same  penalties.  Oaths  Act,  1888  (51  &  52  Vict  c.  46), 
8.  1. 

And  with  respect  to  the  provision  to  be  made  for  affording 
access  to  the  special  Act  by  all  parties  interested,  be  it  enacted 
as  follows  :(a) 

Copies  of       150.  The  company  shall,  at  all  times  after  the  expiration 

tolSe^kept*  ^^  ^^  months  after  the  passing  of  the  special  Act,  keep  in 

and  de-      their  principal  office  of  business  a  copy  of  the  special  Act, 

^l    '      printed  by  the  printers  to  Her  Majesty,  or  some  of  them  ; 

allowed  to  and  where  the  undertaking  shall  be  a  railway,  canal,  or  other 

spected*      like  undertaking,  the  works  of  which  shall  not  be  confined  to 

one  town  or  place,  shall  also  within  the  space  of  such  six 

months  deposit  in  the  office  of  each  of  the  clerks  of  the 

peace  (6)  of  the  several  counties  into  which  the  works  shall 
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extend  a  copy  of  such  special  Act  so  printed  as  aforesaid  ;  Sect.  150. 
od  the  said  clerks  of  the  peace  shall  receive,  and  they  and 
tbe  company  respectively  shall  retain,  the  said  copies  of  the 
special  Act,  and  shall  permit  all  persons  interested  to  inspect 
me  same,  and  make  extracts  or  copies  therefrom,  in  the  like 
manner,  and  upon  the  like  terms,  and  under  the  like  penalty 
W  default,  as  is  provided  in  the  case  of  certain  plans  and 
actions  by  an  Act  passed  in  the  first  year  of  the  reign  of 
5er  present  Majesty,  intituled  An  Act  to  compel  clerks  of  the  7  Will.  4, 
ftaee/or  counties  and  other  persons  to  take  the  custody  of  such  c.  83. 
iii^ngmtnts  as  shall  be  directed  to  be  deposited  with  them  under 
tW  standing  orders  of  either  House  of  Parliament, 

(a)  Sections  150,  151. 

(&)  See  ^  Definition,"  section  3,  antcy  p.  5. 

151.  I^  ^h®  company  shall  fail  to  keep  or  deposit  as  herein-  Penalty  on 
Wfore  mentioned,  any  of  the  said  copies  of  the  special  Act,  faUlS^'^to 
tl»y  shall  forfeit  twenty  pounds  for  every  such  offence,  and  keep  or 
also  five  pounds  for  every  day  afterwards  during  which  such  *^*^ ' 
copy  shall  be  not  so  kept  or  deposited. 

152.  And  be  it  enacted  that  this  Act  shall  not  extend  to  Act  not  to 
c«  -7  J  extend  to 
Gotland.  Scotland. 

153.  [_And  be  it  enacted,  That  this  Act  may  he  amended  Act 

or  repealed  by  any  Act  to  be  passed  in  the  present  session  <j/^J^ended 

Parliaments^  this 

session. 
Bepealed  by  the  Statute  Law  Revision  Act,  1875< 
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Sched  A. 

SCHEDULES  referred  to  in  the  foregoing  Act. 

SCHEDULE  (A.) 

Form  of  Conveyance. 

I  of  in  consideration  of  the  sum  of 

paid  to  me  {or,  as  the  case  may  be,  into  the  Bank  of  England 

[or  Bank  of  Ireland] ,  in  the  name  and  with  the  privity  of  the 
Accoimtant-General  of  the  Court  of  Chancery,  ex  parte  **  the 
promoters  of  the  undertaking  "   [naming  them]  ,or  to  A.  B,  of 
and  0.  D.  of  two  trustees  appointed  to  receive 

the  same] ,  pursuant  to  the  [here  name  the  special  Act] ,  by  the 

[here  name  the  company  or  other  promoters  of  the  undertaking] , 
incorporated  [or  constituted]  by  the  said  Act,  do  hereby  con- 
vey to  the  said  company  [or  other  description],  their  successors 
and  assigns  all  [describing  the  premises  to  be  conveyed] ,  together 
with  all  ways,  rights,  and  appurtenances  thereto  belonging, 
and  all  such  estate,  right,  title,  and  interest  in  and  to  the  same 
as  I  am  or  shall  become  seised  or  possessed  of,  or  am  by  the 
said  Act  empowered  to  convey,  to  hold  the  premises  to  the 
said  company  [or  other  description],  their  successors  and 
assigns,  for  ever,  according  to  the  true  intent  and  meaning  of 
the  said  Act.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  the  day  of  in  the  year  of  our 

Lord 


SCHEDULE  (B,) 
Form  of  Conveyance  on  Chief  Bent. 

I  of  in  consideration  of  the  rent-charge  to 

be  paid  to  me,  my  heirs  and  assigns,  as  hereinafter  mentioned, 
by  '*  the  promoters  of  the  undertaking  "  [naming  them] ,  incor- 
porated [or  constituted]  by  virtue  of  the  [here  nam^  the  special 
Act] ,  do  hereby  convey  to  the  said  company  [or  other  descrip- 
tion] ,  their  successors  and  assigns,  all  [describing  the  premises 
to  be  conveyed],  together  with  all  ways,  rights,  and  appur- 
tenances thereunto  belonging,  and  all  my  estate,  right,  title, 
and  interest  in  and  to  the  same  and  every  part  thereof,  to  hold 
the  said  premises  to  the  said  company  [or  other  description] , 
their  successors  and  assigns,  for  ever,  according  to  the  true 
intent  and  meaning  of  the  said  Act,  they  the  said  company  [or 
other  description] ,  their  successors  and  assigns,  yielding  and 
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paying  unto  me,  my  heirs  and  assigns,  one  clear  yearly  rent  Sched.  G. 

of  by  equal  quarterly  [or  half-yearly,  as  agreed  upon] , 

portions,   henceforth,  on  the   [stating  the  dan/s],  clear  of  all 

taxes  and  deductions.    In  witness  whereof  I  hereunto  set  my 

hand  and  seal,  the  day  of  in  the  year  of  our 

Lord 

As  to  these  forms  of  conveyance,  see  section  82,  ainUy  p.  116. 


SCHEDULE  (C.) 
Form  of  Conviction, 

to  wit. 

Be  it  remembered^  that  on  the  day  of  in  the 

year  of  our  Lord  A.  B.  is  convicted  before  us  C,  D.,  two 

of  Her  Majesty's  justices  of  the  peace  for  the  county  of 
[here  describe  the  offence  generally,  and  the  time  and  place 
when  and  where  committed] ,  contrary  to  the  [here  name  the 
special  Act] .     Given  under  our  hands  and  seals,  the  day  and 
year  first  above  written. 

C,  D. 

This  is  the  schedule  referred  to  in  section  144,  which  section  with 
this  schedule  was  repealed  by  the  Statute  Law  Revision  Act,  1892. 
See  note  to  section  136. 


THE  RAILWAYS  CLAUSES  CONSOLIDATION  ACT, 

1845. 

8  &  9  Vict.  c.  20. 

An  Act  for  consolidating  in  One  Act  certain  Provisions  usually 
inserted  in  Acts  authorising  the  making  of  Railways, 

[8th  May,  1845.] 
Sect^l.  [  Whereas  it  is  expedient  to  comprise  in  one  general  Act  sundry 
provisions  usually  introduced  into  Acts  of  Parliament  autho^ 
rising  tJie  construction  of  railways^  and  that  as  well  for  the 
purpose  of  avoiding  the  necessity  of  repeating  such  provisions  in 
each  of  the  several  Acts  relating  to  such  undertakings  as  for 
ensuring  greater  uniformity  in  the  provisions  themselves :  and 
wliereas  a  Bill  is  now  pending  in  Parliament,  intituled  An  Act 
for  consolidating  in  One  Act  certain  Provisions  usually 
inserted  in  Acts  authorising  the  taking  of  Lands  for  Under- 
takings of  a  public  Nature,  and  which  is  intended  to  he  called 
"  7%^  Lands  Clauses  Consolidation  Act  y  1845."  May  it  there- 
fore please  Your  Majesty  that  it  may  he  enacted ;  and  he  it 
enacted  hy  the  Qiteen^s  most  Excellent  Majesty,  hy  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  the  present  Parliament  assemhledy  and  hy  the 
authority  of  the  same,  that"]  (a)  this  Act  shall  apply  to  every 
ofthis  Act  railway  which  shall  by  any  Act  which  shall  hereafter  be 
to^ntor  P^ss®^  ^  authorised  to  be  constructed,  and  this  Act  shall  be 
railways,  incorporated  with  such  Act ;  and  aU  the  clauses  and  pro- 
visions of  this  Act,  save  so  far  as  they  shall  be  expressly 
varied  or  excepted  by  any  such  Act,  shall  apply  to  the  under- 
taking authorised  thereby,  so  far  as  the  same  shall  be  applic- 
able to  such  undertaking,  and  shall,  as  well  as  the  clauses 
and  provisions  of  every  other  Act  which  shall  be  incorporated 
with  such  Act,  form  part  of  such  Act,  and  be  construed 
together  therewith  as  forming  one  Act. 

(rt)  The  recital  has  been  repealed  hy  the  Statute  Law  Re^^8ion  Act, 
1891.    Aa  to  incorporation,  see  section  5  ofthis  Act,  and  of.  sections  1 
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and  5,  ante,  pp.  1  and  10,  of  the  I^nds  Clauses  Act,  1845,  and  see  the  notes    Sect.  1. 
to  these  sections  and  section  80  of  that  Act,  antef  p.  195.  — 

And  with  respect  to  the  construction  of  this  Act  and  of  J'^**'^^'^ 

^  tations  in 

other  Acts  to  he  incorporated  therewith,  be  it  enacted  as  this  Act : 
follows  :(a) 

2.  The  expression  "  the  Special  Act,"  used  in  this  Act, "  Special 
shall  be  construed  to  mean  any  Act  which  shall  be  hereafter 
passed  authorising  the  construction  of  a  railway,  and  with 
which  this  Act  shall  be  so  incorporated  as  aforesaid  ;  and  the 
word  *' prescribed,"  used  in  this   Act  in  reference  to  ^^y"PT*^.« 
matter  herein  stated,  shall  be  construed  to  refer  to  such 
matter  as  the  same  shall  be  prescribed  or  provided  for  in  the 
special  Act ;  and  the   sentence   in  which   such  word   shall 
occur  shall  be  construed  as  if,  instead  of  the  word  "pre- 
scribed," the  expression  "  prescribed  for  that  purpose  in  the 
special  Act "  had  been  used  ;  and  the  expression  "  the  lands  "  "the 
shall  mean  the  lands  which  shall  by  the  special  Act  be  autho- 
rised to  be  taken  or  used  for  the  purposes  thereof ;  and  the  ^^ 
expression  "  the  undertaking  "  shall  mean  the  railway  and  under- 
works,  of  whatever  description,  by  the  special  Act  authorised  taking." 
to  be  executed. 

(a)  This  heading  includes  sections  2 — 6. 

Compare  this  section  with  the  similar  provisions  in  section  2  of  the 
Lands  Clauses  Act,  1845,  ante,  p.  4. 

3.  The  following  words  and  expressions,  both  in  this  and  Interpre- 
the  special  Act,  shall  have  the  meanings  hereby  assigned  to  this  and 
them,  unless  there  be  something  in  the  subject  or  context  the  special 
repugnant  to  such  construction  ;  (that  is  to  say,) 

Words  importing  the  singular  number  only  shall  include  Nnmher : 
the   plural  number  ;  and   words  importing   the   plural 
number  only  shall  include  also  the  singular  number  :(a) 

Words  importing  the  masculine  gender  only  shall  include  Gender : 

females  :(a) 
The  word  "lands"  shall  include  messuages,  lands,  tene- "Lands-." 

ments,  and  hereditaments  of  any  tenure  :(a) 
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Sect.  3. 

"Toll:" 


"Goods:" 


"Month:" 

"Superior 
court*  :** 


"Oath:" 


"Coanty:" 


"the 
sheriff : " 


"the  clerk 
of  the 
peace.'* 


"Jnn- 
tice : " 


The  word  "lease"  shall  include  an  agreement  for  a 
lease  :(a) 

The  word  "  toll "  shall  include  any  rate  or  charge  or  other 
payment  payahle  under  the  special  Act  for  any  passenger, 
animal,  carriage,  goods,  merchandise,  articles,  matters, 
or  things  conveyed  on  the  railway : 

The  word  *'  goods  "  shall  include  things  of  every  kind  con- 
veyed upon  the  railway : 

The  word  "  month  "  shall  mean  calendar  month  :(a) 

The  expression  "  superior  courts  "  shall  mean  Her  Majesty's 
superior  courts  of  record  at  WestmiTutter  or  Dublin^  as 
the  case  may  require  :(a) 

The  word  ^'  oath  "  shall  include  affirmation  in  the  case  of 
Quakers,  or  other  declaration  lawfully  substituted  for  an 
oath  in  the  case  of  any  other  persons  exempted  by  law 
from  the  necessity  of  taking  an  oath  :(a) 

The  word  "  county  "  shall  include  any  riding  or  other  like 
division  of  a  county,  and  shall  also  include  county  of  a 
city  or  county  of  a  town  :(a) 

The  word  "  sheriff "  shall  include  under  sheriff  or  other 
legally  competent  deputy  ;  and  where  any  matter  in 
relation  to  any  lands  is  required  to  be  done  by  any 
sheriff  or  clerk  of  the  peace,  the  expression  **  the  sheriff," 
or  the  expression  ''  the  clerk  of  the  peace,"  shall  in  such 
case  be  construed  to  mean  the  sheriff  or  the  clerk  of  the 
peace  of  the  county,  city,  borough,  liberty,  cinque  port, 
or  place  where  such  lands  shall  be  situate  ;  and  if  the 
lands  in  question,  being  the  property  of  one  and  the 
same  party,  be  situate  not  wholly  in  one  county,  city, 
borough,  liberty,  cinque  port,  or  place,  the  same  expres- 
sion shall  be  construed  to  mean  the  sheriff  or  clerk  of 
the  peace  of  any  county,  city,  borough,  liberty,  cinque 
port,  or  place  where  any  part  of  such  lands  shall  be 
situate  :(a) 

The  word  "justice  "  shall  mean  justice  of  the  peace  acting 
for  the  county,  city,  borough,  liberty,  cinque  port,  or 
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place  where  the  matier  requiring  the  cognizance  of  any  Beet  8. 
such  justice  shall  arise,  and  who  shall  not  be  interested 
in  the  matter  ;  and  where  such  matter  shall  arise  in 
respect  of  lands,  being  the  property  of  one  and  the  same 
party,  situate  not  wholly  in  any  one  county,  city,  borough, 
liberty,  cinque  port,  or  place,  shall  mean  a  justice 
acting  for  the  county,  city,  borough,  liberty,  cinque 
port,  or  place  where  any  part  of  such  lands  shall  be 
situate,  and  who  shall  not  be  interested  in  such  matter  ; 
and  where  any  matter  shall  be  authorised  or  required  to 
be  done  by  two  justices,  the  expression  "  two  justices  "  V  Two  ^^ 
shall  be  understood  to  mean  two  justices  assembled  and 
acting  together  :(a) 
Where  under  the  provisions  of  this  or  the  special  Act  any  "Owner:" 
notice  shall  be  required  to  be  given  to  the  owner  of  any 
lands,  or  where  any  Act  shall  be  authorised  or  required 
to  be  done  with  the  consent  of  any  such  owner,  the  word 
"  owner  *'  shall  be  understood  to  mean  any  person  or 
corporation  who,  under  the  provisions  of  this  or  the 
special  Act,  or  any  Act  incorporated  therewith,  would  be 
enabled  to  sell  and  convey  lauds  to  the  company  :{a) 

The  expression  "  the  company  "  shall  mean  the  company  or  "the  corn- 
party  which    shall   be  authorised  by  the   special  Act^"^' 
to  construct  the  railway  : 

The  expression  "  the  railway  "  shall  mean  the  railway  and  "the  rail- 
works  by  the  special  Act  authorised  to  be  constructed  : 

[  The  expression  *'  the  Board  of  Trade  "  shall  mean  tlie  Lords  "  Board  of 
of  the  Committee  of  Her  Majesty*  s  Privy  Council  appointed 
far  trade  and  foreign  plantations  :](6) 

The  expression  "the  bank"  shall  mean  the  Bank  of  "the 
England  where  the  same  shall  relate  to  moneys  to  be  paid 
or  deposited  in  respect  of  lands  situate  in  England, ; 
and  shall  mean  the  Bank  of  Ireland,  where  the  same 
shall  relate  to  moneys  to  be  paid  or  deposited  in  respect 
of  lands  situate  in* Ireland  :(a) 

X 
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Sect.  3.       The  expression  "  turnpike  road  "  shall,  when  applied  to  any 
"turnpike  road    in    Ireland^  include  any  road   upon   which   Her 

Ireland.  Majesty's  mails  are  or  shall  be  carried  in  mail  carriages, 

or  such  other  roads  as  the  Commissioners  of  Public 
Works  in  Ireland  shall  consider  to  require  arches  of 
greater  width  or  height  than  by  this  Act  is  required  for 
public  carriage  roads  : 

"rar-^^  The  expression  "  surveyor,"  applied  to  a  road  or  highway, 

Ij^nd:  shall,  as  to  railways    in   Ireland    include   the   county 

surveyor : 
"Over-  The  expression  "overseers  of  the  poor"  when  applied  to 

the  poor,"  Ireland  shall  include  the   poor  law  guardians  of  the 

Ireland.  electoral  division  and  the  clerk  of  the  guardians  of  the 

union  through  which  such  railway  may  pass. 

(a)  These  definitions  are  the  same  as  those  in  the  Lands  Clauses  Act, 
1845,  B.  3.     See  the  notes  thereto,  antey  p.  4. 

(6)  The  definition  of  the  Board  of  Trade  was  repealed  by  the  Statute 
Law  Revision  Act,  1891,  but  a  similar  definition  is  given  in  the 
Interpretation  Act,  1889,  s.  12,  as  applicable  to  all  Acts. 

"  The  railway."— The  definition  of  a  railway  in  this  Act  includes 
all  works  authorised  to  be  constructed,  and  will,  therefore,  include 
stations,  yards,  offices,  and  warehouses,  and  all  other  works  the  company 
may  be  authorised  to  construct.  A  railway  company  will,  accordingly, 
be  justified  in  taking  land  for  these  purposes  although  only  a  small 
portion  may  be  required  for  the  line  itself.  Cother  v.  Midland  Railitny 
Com'panyy  6  R.  C.  187,  p.  194. 

Tne  definition  of  a  railway  varies  in  the  different  Acts,  but  fur  the 
purpose  of  this  subject  the  only  other  material  definition  is  that  of  the 
Regulation  of  Railways  Act,  1868,  section  2  of  which  defines  a  railway 
as  meaning  "  the  whole  or  any  portion  of  a  railway  or  tramway  whether 
worked  by  steam  or  otherwise. 

Short  title  4.  [And  be  it  enacted,  that'\  (a)  in  citing  this  Act  in  other 
^ct.  Acts  of  Parliament,  and  in  legal  instruments,  it  shall   be 

sufficient  to   use   the   expression    "  The   Railways    Clauses 

Consolidation  Act,  1845.^' 

(a)  These  words  were  repealed  by  the  Statute  Law  Revision  Act, 
1891. 

Form  in  5.  ^^^  whereas  it  may  be  convenient  in  some  cases,  to 
tioM  or''^"  incorporate  with  Acts  hereafter  to  be  passed  some  portion 
this  Act     only  of  the  provisions  of  this  Act :  Be  it  therefore  enacted. 
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that,  for  the  purpose  of  making  any  such  incorporation,  it   Sect  5. 
shall  be  sufficient  in  any  such  Act  to  enact  that  the  clauses  of  p*y  ** 
this  Act  with  respect  to  the  matter  so  proposed  to  be  incor-  pomted  in 
porated  (describing  such  matter  as  it  is  described  in  this  Act  o^^'f-A.cU. 
in  the  words  introductory  to  the  enactment  with  respect  to 
such  matter)  shall  be  incorporated  with  such  Act,  and  there- 
upon all  the  clauses  and  provisions  of  this  Act  with  respect 
to  the  matter  so  incorporated  shall,  save  so  far  as  they  shall 
be  expressly  varied  or  excepted  by  such  Act,  form  part  of 
such  Act,  and  such  Act  shall  be  construed  as  if  the  sub- 
stance of  such  clauses  and  provisions  were  set  forth  therein 
with  reference  to  the  matter  to  which  such  Act  shall  relate. 

See  as  to  incorporation  the  notes  to  section  5  of  the  Lands  Clauses 
Act,  1845,  which  is  verbatim  the  same  as  this  section,  ante,  p.  10. 

And  with  respect  to  the  construction  of  the  railway  and  the 
works  connected  therewith,  be  it  enacted  as  follows : 

Under  this  heading  are  included  sections  6 — 29. 

0.  In  exercising  the  power  given  to  the  company  by  the  The  ojm- 
special  Act  to  construct  the  railway,  and  to  take  lands  for  of  the  ^"^ 
that  purpose,  the  company  shall  be  subject  to  the  provisions  J*^!T*^u 
and  restrictions  contained  in  this  Act  and  in  the  said  Lands  ject  to  the 
Clauses  Consolidation  Act ;  and  the  company  shall  make  to  JJ^^iS^"* 
the  owners  and  occupiers  of  and  all  other  parties  interested  in  Act  and 
any  lands  taken  or  used  for  the  purposes  of  the  railway,  or  ciAoses 
injuriously  affected  by  the  construction  thereof,  full  compen-  S*^"^^^ 
sation  for  the  value  of    the    lands  so    taken  or  used,  and 
for  aU  damage  sustained  by  such  owners,  occupiers,  and  other 
parties  by  reason  of  the  exercise,  as  regards  such  lands,  of 
the  powers  by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith,  vested  in  the  company  ;  and,  except  where  other- 
wise provided  by  this  or  the  special  Act,  the  amount  of  such 
compensation  shall   be  ascertained   and   determined  in   the 
manner  provided  by  the  said  Lands  Clauses  Consolidation 
Act,  for  determining  questions  of  compensation  vrith  regard 
to  lands  purchased  or  taken  under  the  provisions  thereof ;  and 

x2 
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B^5*l''  *^U  the  provisions  of  the  said  last^mentioned  Act  shall  be 
applicable  to  determining  the  amount  of  any  such  compensa- 
tion, and  to  enforcing  the  payment  or  other  •satisfaction 
thereof. 

"  In  exercising  the  power."— It  should  be  noted  that  when  com- 
panies and  other  public  bodies  are  authorised  by  special  Act  to  execute 
certain  works  that  the  special  Acts  so  authorising  them  are  usually 
merely  enabling  Acts,  and  there  are  rarely  provisions  compelling  the  pro- 
moters to  complete  or  to  carry  on  the  authorised  undertaking.  In  the 
absence  of  sucn  compulsory  provisions  a  railway  comjmny  will  not  lx» 
bound  to  serve  notices  to  treat,  and  a  mandamus  will  not  lie  to  compel 
the  company  to  proceed  under  the  Act,  even  although  part  of  the  line 
may  have  been  completed.  Reg.  v.  York  and  North  Midland  Railxcay 
Company y  1  E.  &  B  158.  The  same  principle  has  been  applied  to  an 
act  authorising  trustees  to  make  a  ferry  and  roads  thereto.  Reg.  v.  French, 
4  Q.  B.  D.  507. 

Undertakers  will  not,  therefore,  be  ordered  to  construct  a  line  of  rail- 
way, although  they  may  have  entered  into  an  agreement  with  a  landowner 
when  the  bill  was  before  Pariiament  agreeing  to  take  certain  of  his  land 
at  a  fixed  price  to  be  paid  at  the  date  at  which  they  began  to  execute 
the  line.  Edinburgh,  rerth,  ayid  Dundee  Railway  Connpany  v.  Philip,  2 
Macq.  214.  Nor  will  they  be  compelled  to  specifically  perform  an  agree- 
ment for  the  purchase  of  land  which  they  iiad  contracted  to  purchase 
for  the  purposes  of  the  line,  but  which  as  they  had  relinquished  the 
undertaking  they  no  longer  required.  Scottish  North  Eastern  Company  v. 
Stewart,  3  Macq.'  382. 

And  even  where  a  railway  company  have  made  the  line  and  0}>ened 
it  for  traffic,  they  will  not  be  bound  to  maintain  and  keep  it  open  if 
there  are  no  words  in  their  Act  requiring  them  so  to  do.  Reg,  v.  Great 
Western  Railicay  C&mpany,  69  L.  T.  572. 

In  the  earlier  case  of  R,  v.  Severn  and  Wye  Railway  Company,  2 
B.  &  Aid.  646,  the  company  were  reauired  by  the  si)ecial  Act  to  execute 
the  works.  See  this  case  explained  in  Reg.  v.  Great  Western  Railxcay 
Company,  69  L.  T.  572.  For  a  provision  requiring  one  part  of  a  line  to 
be  completed  before  another  is  opened,  see  Cromford  and  High  Peak 
Railxcay  Company  v.  Stockport,  dbc,  Railway  Company,  1  De  G.  &  J.  326. 

'^  Full  Compensation  for  the  value  of  the  Land  taken  or 

used." — When  land  is  taken,  regard  must  be  had  in  assessing  the 
compensation  to  (1)  the  value  of  the  land  ;  (2)  the  damage  by  reason  of 
severance  of  the  lands  taken  from  other  lands  of  the  same  owner 
held  therewith  ;  and  (3)  any  other  injurious  afi"ection  of  such  lands. 
See  sections  49  and  63  of  the  Lands  Clauses  Consolidation  Act,  1845, 
and  the  notes  to  the  latter  section,  ante,  pp.  95  and  1 10.  The  same 
principles  of  compensation  have  been  applied  under  the  Lantls 
Clauses  Act,  1846,  and  under  this  Act  when  land  is  taken. 

As  to  compensation  when  land  is  merely  used  temporarily,  see  infra, 
sections  30    44. 

"To  take  lands  for  that  purpose."— Tlie  puipose  is  the  con- 
struction of  the  railway,  and  "  railway  "  by  the  definition  in  section  3 
includes  the  works   authorised    to   be   constructed  including  stations, 
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warehouses,  office.<s  and  other  buildings   mentioned  in  section  16  of    S6€t.  6. 
thifi  Act.     Uother  v.  Midland  Railway  Company y  5  R.  C.  187. 

Lands  requii-ed  for  accommodation  works  (see  sections  16  and  68, 
infra,  and  notes  thereto)  are  lands  required  for  the  purposes  of  "  the 
undertaking"  or  of  "the  railway,"  and  may  be  taken  compulsorily. 
TViUdnson  v.  Hully  d:c.y  Railway  and  Dock  Company^  20  Ch.  D.  323. 

A  company  can  only  take  such  lands  as  they  require  for  the  under- 
taking, and  it  must  be  land  that  they  are  authorised  to  take.  See  notes 
to  section  18  of  the  Lands  Clauses  Consolidation  Act,  1845,  ante,  p.  34. 

As  to  the  temporary  occupation  of  lands,  see  sections  3(> — 44. 

The  word  ^*  lands  "  here  includes  mines,  so  that  if  mines  are  required 
for  the  purposes  of  the  undertaking  the  company  may  take  them  com- 
pulsorily under  this  section  notwithstanding  the  provisions  in  this  Act 
as  to  taking  the  surface  only  (Errington  v.  Metropolitan  District  Railway 
Company,  19  Ch.  D.  559),  and  if  they  are  taken  compensation  in 
respect  thereof  is  payable  in  the  same  manner  as  in  other  cases. 
Smith  V.  Great  Western  Railway  Company,  3  App.  Cas.  165. 

Where  a  railway  company  are  empowered  to  appropriate  and  use  the 
subsoil  under  an  owner's  land  without  in  any  way  disturbing  the 
surface,  they  are  thereby  empowered  to  take  "  land,"  and  cannot  enter 
iH>on  and  remove  this  sub-soil  without  complying  with  the  provisions 
ot  the  Lands  Clauses  Act.  Farmer  v.  Waterloo  and  City  Railway 
Company  (1896),  1  Ch.  627. 

See  also  the  definition  of  "  Lands  "  in  section  3  of  the  Lands  Clauses 
Consolidation  Act,  1846,  and  the  notes  thereto,  ante,  p.  7. 

'*  For  all  damage  sustained." — This  refers  only  to  damage  to  land 
or  to  some  interest  in  land,  and  does  not  include  personal  damages. 
The  damage  referred  in  section  16  is  of  the  same  nature  as  that  under 
this  section,  and  there  would  appear  to  be  no  substantial  difference 
between  the  language  of  the  68th  section  of  the  Lands  Clauses  Act, 
1845,  and  section  6  of  this  Act.  Richet  v.  Metropolitan  Raihoay  Company, 
L.  R.  2  H.  L.  175,  pp.  189, 197,  and  see  Hammersmith  Railway  Company 
v.  Brand,  L.  R.  4  H.  L.  171  ;  Metropolitan  Boord  of  Works  v.  McCarthy, 
L  R.  7  H.  L.  243. 

In  one  case  where  a  house  was  injuriously  affected  a  large  claim 
for  damage  to  the  goods  of  the  occufmnt  was  allowed  under  this 
nection  as  being  covered  by  the  words  "all  damage  sustained."  It 
does  not  appear  in  what  way  they  came  to  be  injured,  but  it  would 
seem  that  the  injury  to  the  goods  was  the  result  of  injuriously 
affecting  the  house.  Knock  v.  Metropolitan  Railway  Company,  L.  R.  4 
C.  P.  131.  If  such  injury  was  the  direct  and  natural  result  of  the 
injurious  affection,  damages  in  respect  thereof  might  probably  have 
been  given  under  section  68  of  the  Lands  Clauses  Act,  1845.  See  note 
thereto  "The  measure  of  compensation,"  aiite,  p.  141. 

7,  If  any  omission,  mis-statement,  or  erroneous  description  Errors  and 
shall  have  been    made  of  any  lands,   or    of    the  owners,  ?^^^ 
lessees,  or  occnpiers  of  any  lands,  described  on  the  plans  or  to  be 
books  of  reference  mentioned  in  the  special  Act,  or  in  the 
Schedule  to  the  special  Act,  it  shall  be  lawful  for  the  com 
pany,  after  giving  ten  days'  notice  to  the  owners  of  the  lands 
a£fected  by  such  proposed  correction,  to  apply  to  two  justices 
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Sect  7.  for  the  correction  thereof  ;  and  if  it  shall  appear  to  such  jus- 
tices that  such  omission,  mis-statement,  or  erroneous  descrip- 
tion arose  from  mistake,  they  shall  certify  the  same  accord- 
ingly, and  they  shall  in  such  certificate  state  the  particulars 
of  any  such  omission,  and  in  what  respect  any  such  matter 
shall  have  been  mis-stated  or  erroneously  described  ;  and  such 
certificate  shall  be  deposited  with  the  clerks  of  the  peace  of 
the  several  counties  in  which  the  lands  afffected  thereby  shall 
be  situate,  and  shall  also  be  deposited  with  the  parish  clerks 
of  the  several  parishes  in  England^  and  with  the  postmasters 
of  the  post  towns  in  or  nearest  to  such  parishes  in  Irelandj 
in  which  the  lands  affected  thereby  shall  be  situate  ;  and  such 
certificate  shall  be  kept  by  such  clerks  of  the  peace,  parish 
clerks,  and  postmasters  respectively  along  with  the  other 
documents  to  which  they  relate  ;  and  thereupon  such  plan, 
book  of  reference,  or  schedule  shall  be  deemed  to  be  corrected 
according  to  such  certificate  ;  and  it  shall  be  lawful  for  the 
company  to  make  the  works  in  accordance  with  such 
certificate. 

As  the  special  Act  authorises  the  company  to  take  lands  by  reference 
to  the  plans  and  books  of  reference,  it  is  most  material  that  they 
should  be  accurate.  See  the  Lands  Clauses  Consolidation  Act,  1845, 
8.  18,  note,  anUy  p.  38. 

The  intention  of  the  legislature  in  regard  to  the  plans  and  book  of 
reference  would  appear  to  be  that  the  land  should  be  clearly  identified, 
and  the  difficulty,  intended  to  be  corrected  by  this  section,  is  the  omission 
either  of  the  land  in  the  plan  or  of  the  owner  in  the  book  of  refereuce 
which  would  render  identification  difficult,  or  the  omission  of  the 
number  or  of  the  acreage.  The  description  is  not  intended  to  be 
entirely  accurate,  and  the  absence  of  the  names  of  intermediate  lessees 
for  a  long  term,  will  not  prevent  the  compan^r  taking  the  land  without 
having  the  omission  corrected  under  this  section.  Kempv,  WettEnd  of 
London^  dbc.  Railway  Company^  1  K.  &  J.  681. 

to  be  pro^  8.  I*  stall  iiot  be  lawful  for  the  company  to  proceed  iu 
ceeded  the  execution  of  the  railway  unless  they  shall  have  previously 
plans  of  to  the  commencement  of  such  work  deposited  with  the  clerks  of 
tioM**™"  ^'^  peace  of  the  several  counties  in  or  through  which  the 
authorised  railway  is  intended  to  pass  a  plan  and  section  of  all  such 
2^^^^Q  alterations  from  the  original  plan  and  section  as  shall  have 
dT**  'tftd    ^^  approved  of  by  Parliament,   on  the  same  scale  and 
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containing  the  same  particulars  as  the  original  plan  and  Sect  8. 
section  of  the  railway,  and  shall  also  have  deposited  with  the 
clerks  of  the  several  parishes  in  Englandy  and  the  post- 
masters of  the  post  towns  in  or  nearest  to  such  parishes  in 
Ireland^  in  or  through  which  such  alterations  shall  have  been 
authorised  to  be  made,  copies  or  extracts  of  or  from  such  plans 
and  sections  as  shall  relate  to  such  parishes  respectively. 

Although  cross  sections  may  be  shown  on  the  plans,  there  is  nothing 
in  this  Act  to  render  them  binding  on  the  company,  and,  unless  requirea 
by  the  special  Act,  the  company  may  alter  them  without  making  the 
deposits  mentioned  in  this  section.  See  Reg,  v.  Caled4)nian  Railway 
(kmpany,  16  Q.  B.  19. 

0,  The  said  clerks  of  the  peace,  parish  clerks,  and  post-  Clerks  of 
masters  shall  receive  the  said  plans  and  sections  of  alterations,  ^.^  to 
and  copies  and  extracts  thereof  respectively,  and  shall  retain  "^^^^L 
the  same,  as  well  as  the  said  original  plans  and  sections,  and  altera- 
shall   permit  all   persons  interested   to   inspect  any  of  the^u°4'*" 
documents  aforesaid,  and  to  make  copies  and  extracts  of  and  inspection, 
from  the  same,  in  the  like  manner,  and  upon  the  like  terms, 
and  under  the  like  penalty  for  default,  as  is  provided  in  the 
case  of  the  original  plans  and  sections  by  [an  Act  passed  in 
the  First  year  of  the  reign  of  Her  present  Majesty,  intituled 
An  Act  to  compel  Clerks  of  the  Peace  /(W   Counties  and  other  7  Y^^lv* 
Persons  to  take  the  Custody  of  such  Documents  as  shall  i«  c  88. 
directed  to  he  deposited  with  them  under  the  Standing  Orders 
of  either  House  of  Parliament, '\{a) 

(a)  That  Act  is  now  called  "  The  Parliamentary  Deposit  Act,  1837." 
See  the  Short  Titles  Act,  1892  (66  Vict,  c  10). 

10.  True  copies  of  the  said  plans  and  books  of  reference,  Copi«»  of 
or  of  any  alteration  or  correction  thereof,  or  extract  therefrom,  to  be  eyi-* 
certified  by  any  such  clerk   of  the  peace,  which  certificate  ^^^^' 
such  clerk  of  the  peace  shall  give  to  all  parties  interested 

when  required,  shall  be  received  in  all  courts  of  justice  or 
elsewhere  as  evidence  of  the  contents  thereof. 

11.  In  making  the  railway  it  shall  not  be  lawful  for  the  Limiting 
company  to    deviate  from    the  levels  of   the   railway,    as  from 
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Sect.  11»  referred  to  the  commoti  datum  line  described  in  the  section 
datum  line  approved  of  by  Parliament,  and  as  marked  on  the  same,  to 
on  sec-  ^^7  extent  exceeding  in  any  place  five  feet,  or,  in  passing 
tiona,  &c.  through  a  town,  village,  street,  or  land  continuously  built 
upon,  two  feet,  vnthout  the  previous  consent  in  writing  of  the 
owners  and  occupiers  of  the  land  in  which  such  deviation 
is  intended  to  be  made  ;  or  in  any  case  street  or  public 
highway  shall  be  affected  by  such  deviation,  then  the  same 
shall  not  be  made  without  the  like  consent  of  the  trustees  or 
commissioners  having  the  control  of  such  street  or  public 
highway,  or,  if  there  be  no  such  trustees  or  commissioners, 
without  the  like  consent  of  two  or  more  justices  of  the  peace 
in  petty  sessions  assembled  for  that  purpose,  and  acting  for 
the  district  in  which  such  street  or  public  highway  may  be 
situated,  or  without  the  like  consent  of  the  commissioners 
for  any  public  sewers,  or  the  proprietors  of  any  canal, 
navigation,  gasworks,  or  waterworks  affected  by  such 
Protiio.  deviation  t  Provided  always,  that  it  shall  be  lawful  for  the 
company  to  deviate  from  the  said  levels  to  a  further  extent 
without  such  consent  as  aforesaid,  by  lowering  solid  embank- 
ments or  viaducts,  provided  that  the  requisite  height  of 
headway  as  prescribed  by  Act  of  Parliament  be  left  for 
Pxx)viio.  roads,  streets,  or  canals  passing  under  the  same  :  Provided 
also,  that  notice  of  every  petty  sessions  to  be  holden  for  the 
purpose  of  obtaining  such  consent  of  two  justices  as  is  herein- 
before required  shall,  fourteen  days  previous  to  the  holding 
of  such  petty  sessions,  be  given  in  some  newspaper  circulating 
in  the  county,  and  also  be  aflSxed  upon  the  door  of  the  parish 
church  in  which  such  deviation  or  alteration  is  intended  to 
be  made,  or,  if  there  be  no  church,  some  other  place  to 
which  notices  are  usually  affixed. 

In  the  CJifie  of  rAllways  whose  Acts  incorporate  Part  1  of  the  Railways 
Clauaes  Act,  1863  (26  &  27  Vict,  c  92),  further  powers  of  deviation 
from  the  line  or  level  are  allowed  in  the  case  of  an  arch,  tunnel,  or 
viaduct.    See  section  4  thereof,  poU, 

"Town." — Town  in  this  section  means  a  collection  of  inhabited 
houses  so  reasonably  near  that  they  may  be  said  to  be  continuous,  and 
it  will  include  a  space  of  open  ground  surrounded  by  continuous  houses* 
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EiUd   V.   SotUh  Dewm  Railway  C<mpany^  2  Ex.  726.      See  also  note  S6Ct.  11. 
"  Town  "  in  the  notes  to  sections  93  and  128  of  the  Lands  Clauses 
Act,  1845,  anUj  pp.  245  and  282. 

12.  Before  it  shall  be  lawful  for  the  company  to  make  Public 
any  greater  deviation  from  the  level  than  five  feet,  or  in  any  be  g^ven 
town,   village,  street,  or  land  continuously  built  upon,  two  prcvioas 
feety  after  having  obtained  such  consent  as  aforesaid,  it  shall  greater 
be  incttmbent  on  the  company  to  give  notice  of  such  intended  ^J^ 
deviation  by  public  advertisement,  inserted  once  at  least  in 
two  newspapers,  or  twice  at  least  in  one  newspaper,  circu- 
lating in  the  district  or  neighbourhood  where  such  deviation 
is  intended  to  be  made,  three  weeks  at  least  before   com- 
mencing to  make  such  deviation  ;  and  it  shall  be  lawful  for  Power  to 
the  owner  of  any  lands  prejudicially  affected  thereby,  at  any  of  adjoin- 
time  before  the  commencement  of  the  making  of  such  devia-  j°*f  ^**f 
tion,  to  apply  to  the  Board  of  Trade,  after  giving  ten  days'  to  the 
notice  to  the  company,  to  decide  whether,  having  regard  to  x^e  ^ 
the  interests  of  such  applicants,  such  proposed  deviation  is  against 
proper  to  be  made  ;  and  it  shall  be  lawful  for  the  Board  of  tions. 
Trade,  if  they  think  fit,  to  decide  such  question  accordingly, 
and  by  their  certificate   in   writing   either  to  disallow  the 
making  of  such  deviation  or  to  authorise  the  making  thereof, 
either  simply,  or  with  any  such  modification  as  shall  seem 
proper  to  the  Board  of  Trade  ;  and  after  any  such  certificate 
shall  have  been  given  by  the  Board  of  Trade  it  shall  not  be 
lawful  for  the  company  to  make  such  deviation,  except  in  con- 
formity with  such  certificate. 

Where  a  railway  comuany  were  building  an  embankment  to  carry 
the  line  over  a  road  and  ouilding  it  much  more  than  five  feet  above  the 
level  within  the  meaning  of  this  and  the  11th  section,  and  had  obtained 
the  consent  rec^uired  by  the  11th  section,  but  had  not  given  the  notice 
required  by  this  section,  on  the  application  of  an  owner,  who  claimed 
that  his  house  would  be  prejudicially  affected,  for  an  injunction, 
the  Court  put  the  company  on  terms  to  take  the  opinion  of  the 
Board  of  Trade  and  to  submit  to  such  order  as  the  Court  should  there- 
after make.    Pearce  v.  Wycombt  Railway  Company^  1  Dr.  244. 

13.  Where  in  any  place  it   is  intended  to   carry  the  Arches, 
railway  on  an  arch  or  arches  or  other  viaduct,  as  marked  on  ^ty  he 
the  said  plan  or  section,  the  same  shall  be  made  accordingly,  ™*^®  ** 
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Sect.  13.  and  where  a  tunnel  is  marked  on  the  said  plan  or  section  as 
marked  on  intended  to  be  made  at  any  place,  the  same  shall  be  made 
phuos!        accordingly,  unless  the  owners,  lessees,  and  occupiers  of  the 

land  in  which  such  tunnel  is   intended   to   be   made  shall 

consent  that  the  same  shall  not  be  so  made. 

Under  Acts  incorporating  Part  I.  of  the  Railways  Clauses  Act,  1863 
(26  &  27  Vict,  c  92)^  deviations  from  the  line  or  level  may  be  made  in 
the  case  of  arches,  viaducts,  and  tunnels  and  other  engineering  works 
may  be  substituted  with  the  consent  of  the  Board  of  Trade.  Section  4, 
post  Prior  to  that  statute  the  structures  and  works  had  to  be  executed 
according  to  the  plans.  See,  for  example,  Little  v.  Newoorty  dbc.^ 
Railway  Company ^  12  C.  B.  752  ;  Attorney-General  v.  Tewkewuryy  <tc., 
RaUway  Company^  32  L.  J.  Ch.  482. 

Limiting        14.  It  shall  not  be  lawful  for  the  company  to  deviate  from 

from  gra-  or  alter  the  gradients,  curves,  tunnels,  or  other  engineering 

dienta,  vv'orks  described  in  the  said  plan  or  section,  except  within  the 
corves,  «c.  ,  '^  ,  ^ 

following  limits,  and  under  the  following  conditions  ;  (that 

is  to  say,) 

Subject  to  the  above  provisions  in  regard  to  altering  levels,  it 
shall  be  lawful  for  the  company  to  diminish  the  inclina- 
tion or  gradients  of  the  railway  to  any  extent,  and  to 
increase  the  said  inclination  or  gradients  as  follows  ; 
(that  is  to  say,)  in  gradients  of  an  inclination  not  ex- 
ceeding one  in  a  hundred,  to  any  extent  not  exceeding 
ten  feet  per  mile,  or  to  any  further  extent  which  shall 
be  certified  by  the  Board  of  Trade  to  be  consistent  with 
the  public  safety,  and  not  prejudicial  to  the  public 
interest ;  and  in  gradients  of  or  exceeding  the  incli- 
nation of  one  in  a  hundred,  to  any  extent  not  ex- 
ceeding three  feet  per  mile,  or  to  any  further  extent 
which  shall  be  so  certified  by  the  Board  of  Trade  as 
aforesaid  : 

It  shall  be  lawful  for  the  company  to  diminish  the  radius  of 
any  curve  described  in  the  said  plan  to  any  extent 
which  shall  leave  a  radius  of  not  less  than  half  a  mile, 
or  to  any  further  extent  authorised  by  such  certificate 
as  aforesaid  from  the  Board  of  Trade  : 
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It  shall  be  lawful  for  the  company  to  make  a  tunnel,  not  Sect.  14. 
marked  on  the  said  plan  or  section,  instead  of  a  cutting, 
or    a   viaduct   instead    of  a    solid    embankment,    if 
authorised  by  such  certificate  as  aforesaid  from  the 
Board  of  Trade. 

This  section  is  only  applicable  to  works  on  the  line  of  railway  itself 
and  does  not  apply  to  collateral  works,  such  as  cross  roads  or  bridges  for 
carryiiig  such  roaas  over  the  line.  Reg.  v.  Caledonian  Railway  Company^ 
16  <J.  B.  19,  p.  31.  There  is,  therefore,  no  restriction  as  to  the  powers 
of  the  company  to  alter  the  level  of  the  approaches  to  a  bridge  over 
which  a  road  was  carried,  provided  the  land  affected  is  included  in  the 
^ans  and  book  of  reference,  and  full  satisfaction  is  made  to  the  owners. 
Beardmer  v.  London  and  North  Western  Railvxiy  Company y  1  McN.  &  G. 
112. 

A  bridge  carrying  the  railway  over  a  road  is  part  of  the  line  and  is 
an  engineering  work  within  this  section.  Attorney-General  v.  Tewkesbury 
Railway  C<mpanyy  32  L.  J.  Ch.  482. 

15.  It  shall  be  lawful  for  the  company  to  deviate  from  ^f^ 
the  line  delineated  on  the  plans  so  deposited,  provided  that 
no  such  deviation  shall  extend  to  a  greater  distance  than 
the  limits  of  deviation  delineated  upon  the  said  plans,  nor 
to  a  greater  extent  in  passing  through  a  town,  village,  or 
lands  continuously  built  upon  than  ten  yards,  or  elsewhere 
to  a  greater  extent  than  one  hundred  yards  from  the  said 
line,  and  that  the  railway  by  means  of  such  deviation  be 
not  made  to  extend  into  the  lands  of  any  person,  whether 
owner,  lessee,  or  occupier  whose  name  is  not  mentioned  in 
the  books  of  reference,  without  the  previous  consent  in 
writing  of  such  person,  unless  the  name  of  such  person  shall 
have  been  omitted  by  mistake,  and  the  fact  that  such  omission 
proceeded  from  mistake  shall  have  been  certified  in  manner 
herein  or  in  the  special  Act  provided  for  in  cases  of  uninten- 
tional errors  in  the  said  books  of  reference. 

**To  Deviate."--Deviation  in  its  ordinary  and  natural  sense  and  in 
the  sense  in  which  it  has  been  used  in  Acts  of  Parliament,  means  shifting 
the  work  in  its  int^^rity  from  one  site  to  another  which  n^y  be  deemed 
more  suitable.  It  does  not  imply  a  rights  not  only  to  alter  the  situation 
of  the  work,  but  in  doing  so  to  dispense  with  part  of  it.  Eerron  v. 
BiUhmvnei  and  Raihgar  Improvefment  CkmmiBiumtre  [1892],  A.  C.  498, 
pp.  517,  518. 
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S6Ct.  15.  The  expression  "deviation"  in  this  section  is  to  be  taken  with 
—  reference  to  the  line  of  railway  only,  and  not  to  lands  required  for 
collateral  purposes.  Doe  d.  Armitdead  v.  North  Staffordstiire  Railway 
Company^  16  Q.  B.  626|  p.  637.  Lands  outside  the  limits  of  deviation 
may,  therefore,  be  taken  if  required.  Crawford  v.  Chester  and  Holyhead 
RaUtcay  Company^  11  Jur.  917;  Finck  v.  London  and  South  Western 
Railway  Company^  44  Ch.  D.  330,  and  see  notes  to  section  18  of  the 
Lands  Clauses  Consolidation  Act,  1845,  ante^  p.  39. 

^'  From  the  line  delineated."  —On  the  deposited  plans,  the  ordinary 
mode  is  to  lay  down  the  line  of  railway  by  making  a  dark  line  alons 
what  is  proDosed  to  be  the  centre  of  the  railway  and  then  to  make  dotted 
lines  outsiae  to  mark  the  limits  of  deviation,  which  limits  are  fixed.  The 
deviation  referred  to  in  this  section  is  from  that  dark  line,  i.e,^  from  the 
middle  of  the  original  line  of  railway,  and  in  calculating  that  deviation 
the  distance  is  measured  from  the  line  of  the  railway  as  actually  laid 
down  to  the  medium  filum  vice  of  the  original  railway  as  shown  on  the 
plan.  Doe  d.  Armitstead  v.  Xorth  Staffordshire  Railway  Company,  16 
Q.  B.  961  ;  Doe  d.  Payne  v.  Bristol  and  Exeter  Railway  Company,  6 
M.  &  W.  320  ;  Finck  v.  London  and  South  IFesteni  Railway  Company,  44 
Ch.  D.  330,  pp.  337,  338. 

The  power  of  deviation  does  not  extend  to  the  widening  of  an 
existinj^  line  ;  a  company  empowered  to  widen  their  line  cannot  make 
the  wideninff  one  hundred  yards  from  the  existing  line.  Finck  v. 
London  and  bouth  Western  Railway  Company,  44  Ch.  D.  330. 

An  agreement  made  with  a  landowner  afi  to  making  certain  approaches 
to  his  property,  in  consideration  of  his  not  opposing  the  projected 
railway,  will  not  prevent  the  company  from  deviating  bo  that  the  line 
of  approach  will  reqiure  to  be  altered.  Wood  v.  Staffordshire  Railway 
Company,  1  McN.  &  G.  278. 

If  the  line  is  constructed  beyond  the  limits  of  deviation,  a  landowner, 
on  part  of  whose  land  the  line  beyond  the  limits  is  constructed,  has  no 
remedy  by  action  in  respect  thereof  if  his  lands  are  included  in  the 
parliamentary  plans  and  are  reasonably  necessary  for  the  completion  of 
the  company's  works,  unless  he  can  show  that  he  has  suflfered  special 
damage.  If  the  public  are  injured,  the  Attorney-General  might  apply- 
to  the  Court  to  restrain  the  deviation.  Finck  v.  London  and  South 
Western  Railway  Company,  44  Ch.  D.  330,  p.  360,  and  see  Waikins  v. 
Great  Northern  Railway  Company,  16  Q.  P.  961. 

If  the  company  keep  within  the  limits  of  deviation,  an  information 
will  not  lie  at  the  suit  of  the  Attorney -General  to  restrain  them 
because  of  an  apprehension  that  great  inconvenience  and  risk  will  be 
caused  to  the  puolic,  unless  the  company  can  be  shown  to  have  used 
their  powers  capriciously.  Attomey-Gtneral  v.  Great  Western  Railway 
Company,  14  W.  R.  726. 

"Town." — See  section  11  of  this  Act,  note  "Town,"  and  see  notes  to 
sections  93  and  128  of  the  Lands  Clauses  Consolidation  Act,  1845, 
anU,  pp.  245,  283. 

Works  to       16.  Subject  to  the  provisionB  and  restrictions  in  this  and 

ctttSr      *^®  special  Act,  and  any  Act  incorporated  therewith,  it  shall 

be  lawful  for  the  company,  for  the  purpose  of  constructing 

the  railway,  or  the  accommodation  works  connected  therewith, 
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hereinafter  mentioned,  to  execute  any  of  the  following  works  ;  Sect  16. 
(that  is  to  say,) 

They  may  make  or  construct  in,  upon,  across,  under,  or  Inclined 
over  any  lands,  or  any  streets,  hills,  valleys,  roads,  rail- 
roads,  or  tramroads,  rivers,  canals,  brooks,  streams,  or 
other  waters,  within  the  lands  described  in  the  said  plans 
or  mentioned  in  the  said  books  of  reference  or  any  cor- 
rection thereof,  such  temporary  or  permanent  inclined 
planes,  tunnels,  embankments,  aqueducts,  bridges,  roads, 
ways,  passages,  conduits,  drains,  piers,  arches,  cuttings, 
and  fences  as  they  think  proper  ; 

They  may  alter  the  course  of  any  rivers  not  navigable.  Alteration 
brooks,  streams,  or  watercourses,  and  of  any  branches  of  of  nvern, 
navigable  rivers,  such   branches  not  being  themselves*^* 
navigable,  within  such  lands,  for  the  purpose  of  con- 
structing and  maintaining  tunnels,  bridges,  passages,  or 
other  works  over  or  under  the  same,  and  divert  or  alter, 
as  well  temporarily  as  permanently,  the  course  of  any 
such  rivers  or  streams  of  water,  roads,  streets,  or  ways, 
or  raise  or  sink  the  level  of  any  such  rivers  or  streams, 
roads,  streets,  or  ways,  in  order  the  more  conveniently  to 
carry  the  same  over  or  under  or  by  the  side  of  the  rail- 
way, as  they  may  think  proper  ; 

They  may  make  drains  or  conduits  into,  through,  or  under  Drains, 
any  lands  adjoining  the  railway,  for  the  purpose  of  con- 
veying water  from  or  to  the  railway  ; 

They  may  erect  and  construct  such  houses,  warehouses,  J^are- 
officeSf  and    other    buildings,   yards,    stations,  wharfs, 
engines,  machinery,  apparatus,  and  other  works  and  con- 
veniences as  they  think  proper  ; 

They  may  from  time  to  time  alter,  repair,  or  discontinue  Altera- 
the  before-mentioned  works  or  any  of  them,  and  sub-repaira. 
stitute  others  in  their  stead  ;  and 

They  may  do  all  other  Acts  necessary  for  making,  main-  C^eneral 
taining,  altering,  or  repairing,  and  using  the  railway  : 

Provided  always,  that  in  the  exercise  of  the  powers  by  this  or  "  ^ 

•^  damages. 
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Sect  16.  the  si^ecial  Act  granted  the  company  shall  do  as  little  damage 
as  can  be,  and  shall  make  full  satisfaction  in  manner  herein 
and  in  the  special  Act,  and  any  Act  incorporated  therewith, 
provided,  to  all  parties  interested  for  all  damage  by  them  sus- 
tained by  reason  of  the  exercise  of  such  powers. 

"  For  the  purpose  of  constructing  the  Bailway."— The  powers 

given  in  this  section  are  subject  to  the  provisions  as  to  making  compen- 
sation for  the  land  taken  and  for  the  damage  caused  by  these  works.  If 
the  lands  are  required  for  any  of  the  purposes  of  this  section  the  com- 
pany may  take  them,  provided  they  are  lands  authorized  to  be  taken. 
Thus  they  may  take  lands  outside  the  limits  of  deviation  for  the  pur- 
pose of  making  a  station.  Cother  v.  Midland  Railway  Company,  5  R.  C. 
187.  They  may  take  land  within  the  limits  of  deviation  for  the  purpose 
of  making  a  communication  by  a  line  of  rails  between  the  railway  and 
a  river  (Sadd  v.  Maldm,  d:c,y  Railway  Company ,  6  Ex.  143),  and  for 
the  purpose  of  making  a  new  public  footpath  in  substitution  for  an  old 
one.  nangeley  v.  Midland  Railway  Company,  3  Ch.  306.  As  to  what 
lands  are  authorised  to  be  taken,  and  as  to  what  are  the  purposes  of  an 
undertaking,  see  notes  to  section  18  of  the  Lands  Clauses  Consolidation 
Act,  1845,  p.  34,  et  seq. 

If  the  company  enter  upon  the  land  for  the  purpose  of  constructing 
any  of  the  works  before  making  compensation,  tney  will  be  liable  to  be 
restrained  by  injunction.  Ramsden  v.  Manchaler,  d:c.,  Railway  Com- 
pany, 2  Ex.  723  ;  Rangeley  v.  Midland  Railway  Company,  3  Ch.  306,  and 
cases  cited  in  the  notes  to  section  84  of  the  Lands  Clauses  Act,  1845. 

^'  Or  the  Accommodation  Works." — The  accommodation  works 
which  a  railway  company  are  required  to  make  will  be  found  in  sec- 
tion 68,  post.  'Lands  required  for  accommodation  works  are  lands 
required  for  the  purposes  of  the  railway,  and  the  company  may  take 
lands  compulflorily  for  such  works.  IriUcinson  v.  Htul,  Jbc,  Railway 
and  Dock  Company,  20  Ch.  D.  323,  and  see  Beardmer  v.  London  and 
North  Wtsttm  Railtoay  Company,  I  McN.  &  Q.  112.  If  they  have 
taken  land  for  the  purpose  of  the  railway  itself  and  afterwards  use  it 
for  accommodation  works,  they  will  be  entitled  to  retain  it  Lord 
Beaudiamp  v.  Great  Western  Railway  Company,  3  Ch.  745.  The  lands 
may  be  taken  for  accommodation  purposes,  even  although  the  owner 
objects  and  does  not  desire  the  accommodation,  if  such  accommodation  is 
re&sonably  necessary.  Bowling  v.  Pontypool,  dbc.  Railway  Company,  18 
Eq.  714. 

Sub-section  I. — The  first  clause  of  this  section  is  not  limited  by  the 
second  so  as  to  prevent  the  company  partially  impeding  the  course  of  a 
navigable  river,  as  the  promoters  are  authorised  to  execute  their  works  in 
navigable  rivers.  They  cannot,  however,  permanently  or  teraporaiily, 
divert  or  alter  the  whole  of  such  a  river.  Ahraham  v.  Greai  Northern 
Railway  Company,  16  Q.  B.  586. 

Under  similar  provisions  in  a  sjjecial  Act  a  railway  company  was 
held  entitled  to  make  temporary  bridges  over  a  canal,  and  in  so  doing 
to  drive  piles  into  it  for  the  purpose  ot  taking  earth  over,  although  sub- 
sequent provisions  dealing  with  bridges  for  carrying  the  railway  over 
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the  canal  prevented  the  company  fi-om  doing  anything  to  obfitrnct  the  Sect.  16. 
navigation.      London  and   Btnningham   Railway    Company    v.    (hand       — 
Junction  Canal,  1  R.  C.  224.     Notwithstanding  provisions  as  to  per- 
manent bridges  temporary  ones  may  be  erected  if  reasonably  required. 
Priestley  v.  Manchester  ana  Leeds  Railway  Company,  2  R.  C.  134. 

Sub-section  II. — Diversion  of  Roads  and  Rivers. — Although  railway 
eompanies  are  authorised  to  divert  roads  and  rivers  "  as  they  may  think 
proper,"  the  Courts  have  construed  the  section  as  a  whole.  The  works 
must  be  done  for  the  purpose  of  constructing  the  railway,  according  to 
the  beginning  of  the  section,  and  they  must  be  "necessary  for  making" 
the  railway  according  to  the  Itwt  sub-section.  The  discretion  vested  in 
the  railway  company  is  limited  by  the  fact  that  the  diversion  must  be 
necessary  and  not  merely  more  convenient  or  economical.  Thus  if  a 
raQway  crosses  the  bend  of  a  road  in  two  places  the  company  cannot 
divert  the  road  and  make  it  go  alongside  the  railway  and  thereby 
cut  off  the  bend  merely  to  save  the  expense  of  taking  the  roa<i 
under  or  over  the  railway.  Reg.  v.  Wycombe  Railway  Company,  L.  R.  2 
Q.  B.  310,  and  see  the  same  principle  in  Fenwick  v.  Kast  Lmdon  Railway 
Company,  20  Eq.  644,  p.  660 ;  Morris  v.  Totttenham  and  Forest  Gate 
Raiiway  Company  (1892),  2  Ch.  46 ;  Lamb  v.  North  London  Railway 
Company,  4  Ch.  522,  627.  In  Fuyhv.  Golden  Valley  Company,  12  Ch.  D. 
274,  Fry,  J.,  applied  the  same  principle,  although  apparently  without 
approval,  to  a  case  where  a  railway  company  proposed  to  divert  a  river 
in  order  to  obviate  the  necessity  of  crossing  it  twice  with  bridges. 
When  a  railway  crosses  a  highway  without  diverting  it,  the  crossing 
must  be  by  bridge  (see  section  46) ;  but  if  the  road  must  be  diverted, 
either  horizontally  or  vertically,  the  railway  company  may  exercise 
their  option  and  carry  the  road  alongside  the  railway  to  a  level  crossing 
if  this  method  is  as  commodious  to  the  public  as  crossing  it  by  bridges. 
Attomey-GeneraZ  v.  Ely,  dec,  Railway  Company,  4  Ch.  194,  p.  200. 

Where  a  railway  company  proposed  to  carry  a  road  over  the  line  by 
means  of  a  square  bridge  which  would  necessitate  the  road  being  deviated, 
and  it  appeared  that  a  skew  bridge  would  carry  the  road  over  without 
deviation,  the  Court  granted  an  injunction  restraining  the  company 
from  impeding  the  course  of  the  road,  and  directed  the  matter  to  be 
referred  to  a  competent  person  to  inquire  and  certify  whether  any 
deviation  was  necessary,  and  if  so,  how  it  might  best  be  carried  out 
Attorney-General  v.  Dorset  Central  Railway  Company,  3  L.  T.  (n.s.)  608. 

As  to  crossing  roads  and  other  interference  therewith,  see  sections  46 — 
66,  infra.  A  road  may  be  permanently  diverted,  if  necessary,  for  the 
construction  of  the  railway  {Phillips  v.  London,  Brighton,  and  South 
Coast  Railway  Company,  4t  Qiff.  46),  and  if  it  is  so  diverted  and  a  new 
road  substituted  the  old  road  will  revert  to  the  original  owner. 
Marquis  of  Salisbury  v.  Great  Northern  Railway  Company,  28  L.  J,  C.  P. 
40. 

A  company  may  take  land  of  an  owner  in  order  to  divert  a  road  so  as 
to  diminish  the  obstruction  to  his  property,  although  the  owner  objects 
and  does  not  desire  the  diversion,  provided  such  diversion  is  reasonable. 
Dowling  v.  Pontypool,  Sfc,  Railway  Company,  18  Eq.  714. 

The  remedy  for  a  wrongful  diversion  of  a  road  may  be  for  a  mandamus 
to  compel  the  company  to  carr}'  the  road  over  the  railway  or  the  rail- 
way over  the  road  {Ileg.  v.  Wycombe  Railway  Company,  L.  R.  2  Q.  B. 
310),  or  by  an  action  for  a  declaration  of  the  plaintitTs  rights  and  an  in- 
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Sect  16.  junction  that  these  rights  shall  not  be  infringed  (PugK  v.  Ooldm  Valley 
Railway  Companv,  12  Ch.  D.  274),  or  by  information  at  the  suit  of  the 
Attomey-Oeneral,  praying  for  an  injunction  and  that  the  company  may- 
be ordered  to  make  all  necessary  bridges  and  other  works.  Attorney- 
General  V.  Ely^  dbCy  Railway  Cornpany,  4  Ch.  194. 

**  All  other  Acts  necessary."— The  works  if  they  are  to  cause  a 
nuisance  or  otherwise  injure  the  property  of  neighbours  must  be 
necessary,  and  not  merely  convenient  and  more  economical  to  the  com- 
pany, ^hus  the  erection  and  working  of  a  mortar  mill  causing  a 
nuisance  will  be  restrained  by  injunction,  although  the  company  can 
thereby  make  the  mortar  more  cheaply  than  they  can  buy  it  {Fenwkk  v. 
Ecut  Lond/m  Railu?ay  Company,  20  Eq.,  544^  following  the  principles  laid 
down  in  the  cases  as  to  diversions  of  roads. 

Generally,  however,  where  an  Act  of  Parliament  authorises  the 
execution  of  certain  works,  that  authority  includes  everything  reasonably 
necessary  for  the  execution  of  the  works.  Harrison  v.  Southicark  and 
VauxhM  Water  Company  {\mi\  2  Ch.  409. 

A  railroad  joining  the  line  of  another  company  with  the  line  being 
constructed  for  the  purpose  of  more  conveniently  conveying  material  for 
constructing  the  new  line  is  not  "  necessary."  Morri$  v.  Tottenham  and 
Forest  GaU  Railioay  Cimpany  (1892),  2  Ch.  47. 

*^Ab  little  Damage  as  can  be." — ^This  expression  does  not  imply 
that  the  work  when  (Kne  shall  cause  as  little  damage  as  can  be,  but  tiiat 
in  the  execution  of  the  work  as  little  damage  as  poa^ible  shall  be  done. 
Reg.  V.  East  and  West  India  Docks,  <£«.,  Railway  Company,  2  E.  &  B.  466. 
If  the  works  are  not  necessary,  the  mere  fact  that  they  have  been  done  in 
such  a  way  as  to  cause  the  least  possible  damage  will  l)e  no  answer  to  an 
action  for  injunction.  Fenwick  v.  East  London  Railway  Company,  20 
Eq.  544,  p.  649.  But  if  the  works  are  necessary,  it  is  left  to  the  option 
of  the  company  how  they  shall  carry  them  out,  and  if  they  act  with 
ho/na  fides  they  will  not  be  restrained,  because  they  might  have  con- 
structed works  which  would  cause  less  inconvenience  to  private  persons. 
Reg,  V.  East  and  West  India  Dock  Cmnpany,  2  E.  &  B.  466  ;  Birmingham 
Waterworks  Company  v.  London  and  North  Western  Railvxiy  Company,  4 
L.  T.  (N.8.)  .398  ;  Attorney-General  v.  Ely,  dbc.  Railway  Company,  4  Ch. 
194  ;  London,  Brighton,  and  South  Coast  Railway  Company  v,  Truman,  11 
A.  C.  45.  The  same  principle  is  applicable  to  all  statutory  under- 
takings (see,  for  example,  Roderick  v.  Aston  Local  Board,  5  Ch.  D.  328), 
unless  there  is  a  limitation  on  the  exercise  of  the  power.  Metropolitan 
Asylum  District  v.  Hill,  6  A.  C.  193.  But  when  lands  are  required  for 
temporary  purposes  the  owner  may  require  the  company  to  take  other 
land  as  more  convenient.    Sections  31  and  36,  infra. 

Subsidence. — As  the  company  have  the  option  of  determining  what 
works  they  shall  construct,  they  must  in  the  construction  do  as  little 
damage  as  can  be.  and  must  take  steps  to  prevent  injury  to  adjacent 
property.  Thus,  in  making  a  tunnel,  they  ought  to  underpin,  or  take 
other  means  to  prevent  the  subsidence  of  houses  and  buildings  adjacent 
(Freehold  Geneixd  Land  Company  v.  Metropolitan  District  Railway  Com- 
pany,  14  L.  T.  (n.8.)96),  and  generally  in  making  a  railway  the  company 
ought  to  take  reasonable  precautions  not  to  injure  adjoining  houses.  If 
they  do  not  take  such  precautions  the  Court  will  grant  an  injunction 
restraining  the  negligent  use  of  their  powers,  and  will  api)oint  a 
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surveyor  to  report  as  to  what  is  necessai^  to  secure  the  premises,  and  S6Ct.  16. 
will  order  an  inquiry  as  to  dama^ies.    Bi&coe  y.  Great  EoiUm  RaUway 
Company^  16  £q.  636. 

Floods. — ^The  company  must  also  execute  their  works  so  as  to  prevent 
dama|^  by  flooding,  if  they  can  do  so  bv  exercising  proper  caution. 
Geddu  V.  Proprietors  of  Bann  Reservoir^  3  A.  C.  430 ;  Lawrence  v.  Chreat 
Northern  Eatlway  Company ^  16  Q.  B.  643 ;  and  see  Attomey-Oeneral 
V.  Furness  Raihcay  Company,  38  L.  T.  (n.b.^  555.  If  in  diverting  a  brook 
mfficient  drains  are  not  made,  so  that  a  mine  is  afterwards  flooded,  an 
action  will  lie  against  the  company.  Ba^gnaU  v.  London  and  Norih 
Western  Railway  Company,  7  H.  &  N.  423. 

Obstructing  Rivers. — If  under  a  special  Act  a  company  are  authorised 
to  make  bridges  over  rivers  or  brooks,  and  there  are  no  special  pro- 
visions as  to  such  bridges,  the  company  will  be  restrained  from  erecting 
bridges  of  such  height  and  dimensions  as  will  interfere  with  the  rights 
of  the  public  or  of  private  individuals,  unless  the  railway  cannot  be  con- 
structed except  by  constructing  such  bridges.  Manser  v.  North  Eastern 
RaUway  Company,  2  R  C.  380 ;  Coats  v.  Clarence  Railway  Company,  1 
R.  &  ^  181. 

^  Make  full  Batisfaction."— The  principles  of  compensation  for 
injuriously  affecting  land  will  be  found  in  the  notes  to  section  68,  ante, 
p.  129,  or  the  Lands  Clauses  Act,  1845 ;  and  see  note  to  section  6  of 
this  Act,  stqmi,  p.  307. 

It  may  be  here  noticed  that  the  Railway  Regidation  Act,  1842  (5  &  6 
Vict  c.  55),  88.  14,  15,  gives  power  to  railway  companies  to  enter  upon 
and  to  take  land  for  the  purpose  of  repairing  accidents,  and  for  purposes 
of  safety,  making  full  compensation  in  respect  thereof. 

T%e  Railway  Regulation  Act,  1842. 

14.  And  whereas  it  is  essential  for  the  public  safety  and  also  for  the  Power  for 
proper  maintenance  of  railways  in  a  state  of  efficiency  for  the  public  ndlwaj 
service,  that  railway  companies  should  have  the  power  in  case  of  companies 
accidents  or  slips  happening  or  being  apprehended  to  their  cuttings  and  *^  ®^^ 
embankments  or  other  works,  to  enter  upon  the  lands  adjoining  their  ^?^  . 
respective  railways  for  the  purpose  of  repairing  or  renewing  the  same,  j^^^^^ 
ana  to  do  such  works  as  may  be  necessary  for  the  purpose  :  Be  it  there-  y™|y 
fore  enacted,  that  it  shall  be  lawful  for  the  lords  of  the  said  committee(a)  accidents 
to  empower  any  railway  company,  in  case  of  any  accident  or  slip 
happening  or  being  apprehended  to  any  cutting,  embankment,  or  other 
work  belonging  to  them,  to  enter  upon  any  lands  adjoining  their  rail- 
way for  the  purpose  of  repairing  or  preventing  such  accident,  and  to  do 
such  works  as  may  be  necessary  for  the  purpose :  Provided  always,  that 
in  case  of  necessity  it  shall  be  lawful  for  any  railway  company  to  enter 
upon  such  lands  and  do  such  works  as  aforesaid,  without  having 
obtained  the  previous  sanction  of  the  lords  of  the  said  committee  ;(a) 
but  in  every  such  case  such  railway  company  shall,  within  forty-eignt 
hours  after  such  entry,  make  a  report  to  the  lords  of  the  said  com- 
mittee, specifying  the  nature  of  such  accident  or  apprehended  accident^ 
and  of  tne  works  necessary  to  be  done,  and  such  powers  shall  cease  ana 
determine  if  the  lords  of  the  said  committee(a)  shall,  after  considering 
the  said  report,  certify  that  their  exercise  is  not  necessary  for  the  public 


922 


ITHJS  RAILWAYS  CLAUSES  ACT^  1846. 


Sect.  16«  safety :  Provided  also,  that  Buch  works  shall  be  as  little  injurious  to  the 
—  said  adjoining  lands  as  the  nature  of  the  accident  or  apprehended 
accident  will  admit  of,  and  shall  be  executed  with  all  possible  dispatch  ; 
and  full  compensation  shall  be  made  to  the  owners  and  occupiers  of 
such  lands  for  the  loss  or  injury  or  inconvenience  sustained  by  them 
respectively  by  reason  of  such  works,  the  amount  of  which  compensation 
in  case  of  any  dispute  about  the  same  shall  be  settled  in  the  same 
manner  as  cases  of  disputed  compensation  are  directed  to  be  settled  by  the 
Acts  relating  to  the  railway  on  which  such  works  may  become  necessary : 
Provided  always,  that  no  land  shall  be  taken  permanently  by  any  rail- 
way company  for  such  works  without  a  certificate  from  the  lords  of  the 
said  committee(a)  as  hereinafter  described. 

(a)  The  Board  of  Trade. 

16.  And  whereas  by  various  Acts  relating  to  railways  compulsory  powers 
are  given  to  railway  companies  of  purchasing  and  taking  lands  for  the 
construction  of  sucn  railways,  and  it  is  provided  that  such  compulsory 
powers  shall  not  be  exercised  after  the  expiration  of  certain  limited 
periods  from  the  passing  of  the  said  Acts  :  And  whereas  it  is  sometimes 
found  necessary  tor  the  public  safety  that  additional  land  should  be 
taken  after  the  expiration  of  such  periods  for  the  purpose  of  giving 
increased  width  to  the  embankments  and  inclination  to  the  slopes 
of  railways,  or  for  making  approaches  to  bridges  or  archways,  or 
for  doing  such  works  for  the  repair  or  prevention  of  accidents  as  ai^ 
hereinbefore  described  :  Be  it  therefore  enacted,  that,  in  every  case  in 
which  the  lords  of  the  said  committee  shall  certify  that  the  public 
safety  requires  additional  land  to  be  taken  by  any  railway  company  for 
Buoh  purposes  as  aforesaid,  the  compulsory  powers  of  purchasing  and 
taking  land  contained  in  the  Act  or  Acts  of  such  railway  company, 
together  with  all  the  clauses  and  provisions  relative  thereto,  shall  lis 
regards  such  portion  or  portions  of  land  as  are  mentioned  in  the  ceitili- 
cate  of  the  lords  of  the  said  committee,  revive  and  be  in  full  force  for 
such  further  period  as  shall  be  mentioned  in  such  certificate  :  Provided 
always,  that  any  railway  company  applying  to  the  lords  of  the  said 
committee  for  any  such  certificate  snail  give  fourteen  days*  notice  in 
writing,  in  the  manner  prescribed  by  the  Act  or  Acts  of  such  company 
for  serving  notices  on  lando'WTiers,  of  their  intention  to  make  such 
application  to  all  the  parties  interested  in  such  lands,  or  such  of  them 
as  shall  be  known  to  tlie  company,  and  shaU  state  in  such  notices  the 
particulars  of  the  land  required  ;  and  if  any  of  such  parties  interested 
shall  apply  within  the  said  period  of  fourteen  days  to  the  lords  of  the 
said  committee,  such  party  shall  be  heard  by  them  before  any  such 
certificate  is  given :  Provided  also,  that  where  any  such  application 
shall  have  been  made  by  any  railway  company  to  the  lords  o*  the  said 
committee,  upon  which  application  any  such  certificate  shall  have  been 
refused,  the  airectors  of  such  railway  company  shall,  if  required  by  the 
lords  of  the  said  committee,  repay  to  the  jjarty  resisting  such  applica- 
tion any  expenses  which  he  or  they  may  have  incurred  in  resisting  such 
application. 

Works  17^  It  shall  not  be  lawful  for  the  company  to  construct  on 

higbwater  ^^®  shore  of  the  sea,  or  of  any  creek,  bay,  arm  of  the  sea,  or 
mark  not    navigable  river  communicating  therewith,  where  and  so  far 
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up  the  same  as  the  tide  flows  and  reflows,  anj  work,  or  to  B»ct«17« 
constmct  any  railway  or  bridge  across  any  creek,  bay,  arm  of  to  be  exe- 
the  sea,  or  navigable  river,  where  and  so  far  np  the  same  as  ^thoat 
the  tide  flows  and  reflows,  without  the  previous  consent  of  *^®/^?Vt, 
Her  Majesty  [her  heirs  and  successors']  ^(a)  to  be  signified  in  Lords  of 
writing  nnder  the  hands  of  two  of  the  commissioners  of  Her  ^^^" 
Majesty's  woods,  forests,  land  revenues,  works,  and  baildings, 
and  of  the  lord  high  admiral  of  the  United  ELingdom  of  Great 
Britain  and  Ireland^  or  the  commissioners  for  executing  the 
office  of  lord  high  admiral  aforesaid  for  the  time  being,  to  be 
signified  in  writing  nnder  the  hand  of  the  Secretary  of  the 
Admiralty,  and  then  only  according  to  snch  plan  and  nnder 
snch  restrictions  and  regulations  as  the  said  commissioners  of 
Her  Majesty's  woods,  forests,   land  revenues,  works,  and 
buildings,  and  the  said  lord  high  admiral,  or  the  said  commis* 
sioners,  may  approve  of,  such  approval  being  signified  as  last 
aforesaid ;  and  where  any  such  work,  railway,  or  bridge  shall 
have  been  constructed  it  shall  not  be  lawful  for  the  company 
at  any  time  to  alter  or  extend  the  same  without  obtaining, 
previously  to  making  any  such  alteration  or  extension,  the 
like  consents  or  approvals ;  and  if  any  such  work,  railway,  or 
bridge  shall  be  commenced  or  completed  contrary  to  the 
provisions  of  this  Act,  it  shall  be  lawful  for  the  said  commis- 
sioners of  Her  Majesty's  woods,  forests,  land  revenues,  works, 
and  buildings,  or  the  said  lord  high  admiral,  or  the  said  com- 
missioners for  executing  the  office  of  lord  high  admiral,  to 
abate  and  remove  the  same,  and  to  restore  the  site  thereof  to 
its  former  condition  at  the  cost  and  charge  of  the  company ; 
and  the  amount  thereof  may  be  recovered  in  the  same  manner 
as  a  penalty  is  recoverable  against  the  company. 

(o)  Repealed  by  the  Statute  Law  Revision  Act,  1891. 

The  above  section  is  now  to  be  read  as  if  the  name  of  the  Board  of 
Trade  were  inserted  instead  of  the  lord  high  admiral  or  the  commis- 
sioners for  executing  that  office.  Harbours  Transfer  Act,  1862  (26  ft  26 
Vict.  c.  69),  88.  2,  6. 

18.  It  shall  be  lawful  for  the  company,  for  the  purpose  of  ^^^Jj?** 

constructing  the  railway,  to  raise,  sink,  or  otherwise  alter  the  and  gas 

y  2  P^pefl,  *«, 
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Sect  18>  position  of  any  of  the  waterconrses,  water  pipes,  or  gas  pipes 
belonging  to  any  of  the  houses  adjoining  or  near  to  the  rail- 
way, and  also  the  mains  and  other  pipes  laid  down  by  any 
company  or  society  who  may  furnish  the  inhabitants  of  such 
houses  or  places  with  water  or  gas,  and  also  to  remove  all 
other  obstructions  to  such  construction,  so  as  the  same  respec- 
tively be  done  with  as  little  detriment  and  inconvenience  to 
such  company,  society,  or  inhabitants  as  the  circumstances 
will  admit,  and  be  done  under  the  superintendence  of  the 
company  to  which  such  water  pipes  or  gas  pipes  belong,  and 
of  the  several  commissioners  or  trustees,  or  persons  having 
control  of  the  pavements,  sewers,  roads,  streets,  highways, 
lanes,  and  other  public  passages  and  places  within  the  parish 
or  district  where  such  mains,  pipes,  or  obstructions  shall  be 
situate,  or  of  their  surveyor,  if  they  or  he  think  fit  to  attend, 
after  receiving  not  less  than  forty-eight  hours'  notice  for  that 
purpose. 

Company       1 Q    Provided  always,  that  it  shall  not  be  lawful  for  the 

not  to  **"       ,  1.    1  /•  xu  • 

disturb      company  to  remove  or  displace  any  of  the  mains  or  pipes 

the^hfi^e*  (other  than  private  service  pipes),  syphons,  plugs,  or  other 
laid  down  works  belonging  to  any  such  company  or  society,  or  to  do 
^  *"•  anything  to  impede  the  passage  of  water  or  gas  into  or 
through  such  mains  or  pipes,  until  good  and  sufficient  mains 
or  pipes,  syphons,  plugs,  and  all  other  works  necessary  or 
proper  for  continuing  the  supply  of  water  or  gas  as  sufficiently 
as  the  same  was  supplied  by  the  mains  or  pipes  proposed  to 
be  removed  or  displaced,  shall,  at  the  expense  of  the  com- 
pany, have  been  first  made  and  laid  down  in  lieu  thereof,  and 
be  ready  for  use,  in  a  position  as  little  varying  from  that  of 
the  pipes  or  mains  proposed  to  be  removed  or  displaced  as 
may  be  consistent  with  the  construction  of  the  railway,  and 
to  the  satisfaction  of  the  surveyor  or  engineer  of  such  water 
or  gas  company  or  society,  or,  in  case  of  disagreement 
between  such  surveyor  or  engineer  and  the  company,  as  a 
justice  shall  direct. 
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20.  It  sl^U  not  be  lawful  for  the  company  to  lay  down  Beet  20, 

any  such  pipes  contrary  to  the  regulations  of  any  Act  of  Pipes 

Parliament  relating  to  such  water  or  gas  company  or  society,  i^^  c^n- 

or  to  cause  any  road  to  be  lowered  for  the  purposes  of  the  ^^^^JZ 

railway^  without  leaving  a  covering  of  not  less  than  eighteen  and  18 

inches   from  the   surface  of  the  road  over  such  mains  or^J^ 

pipes.  road  to  be 

retained. 

21.  The  company  shall  make  good  all  damage  done  to  the  Company 
property  of  the  water  or  gas  company  or  society,  by  the  good  all 
disturbance  thereof,  and  shall  make  full  compensation  to  all  damage, 
parties  for  any  loss  or  damage  which  they  may  sustain  by 
reason  of  any  interference  with  the  mains,  pipes,  or  works  of 

such  water  or  gas  company  or  society,  or  with  the  private 
service  pipes  of  any  person  supplied  by  them  with  water. 

22.  If  it  shall  be  necessary  to  construct  the  railway  or  any  When 
of  the  works  over  any  mains  or  pipes  of  any  such  water  or  ^^j^ 
gas  company  or  society,  the  company  shall,  at   their  ownP*^'^™" 
expense,  construct  and  maintain  a  good  and  sufficient  culvert  make  a 
over  such  main  or  pipe,  so  as  to  leave  the  same  accessible  for  ^^^^^ 
the  purpose  of  repair. 

23.  If  by  any  such  operations  as  aforesaid  the  company  Penal^ 
shall  interrupt  the  supply  of  any  water  or  gas  they  shall  gtructing 
forfeit  twenty  pounds  for  every  day  that  such  supply  shall  «»pply  o^ 
be  so  interrupted,  and  such  penalty  shall  be  appropriated  to  water, 
the  benefit  of  the  poor  of  the  parish  in  which  such  obstruction 

shall  occur,  in  such  manner  as  the  overseers  of  the  poor  of 
the  parish  shall  direct. 

24.  If  any  person  wilfully  obstruct  any  person  acting  Penalty 
under  the  authority  of  the  company  in  the  lawful  exercise  of  gtmcting 
their  power,  in  setting  out  the  line  of  the  railway,  or  pull  up  ^^^^^ 
or  remove  any  poles  or  stakes  driven  into  the  ground  for  railway. 
the  purpose  of  so  setting  out  the  line  of  the  railway,  or 
deface  or  destroy  any  marks  made  for  the  same  purpose,  he 
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M.  shall  forfeit  a  sum  not  exceeding  five  pounds  for  every  such 
offence. 


Sections  25 — 88  deal  with  drainage  of  land  in  Ireland.  Section  29 
deaU  with  manufactories  in  Ireland, 

And  with  respect  to  the  temporary  occupation  of  lands  near 
the  railway  during  the  construction  thereof,  be  it  enacted  as 
follows  : 

ThiB  heading  coven  sections  30^44. 

Company       QQ^  Subject  to  the  provisions  herein  and  in  the  special 
occnpy       Act  contained,  it  shall  be  lawful  for  the  company,  at  any 
tempora-    ^j^^^^  before  the  expiration  of  the  period  by  the  special  Act 
pnTate       limited  for  the  completion  of  the  railway,  to  enter  upon  and 
within       ^se  any  existing  private  road,   being  a  road   gravelled  or 
five  hon-    fonned  with  stones  or  other  hard  materials,  and  not  beinir  an 
of  the        avenue  or  a  planted  or  ornamental  road,  or  an  approach  to 
raUwBj.     ^jjy  mansion  house,  within  the  prescribed  limits,  if  any,  or, 
if  no  limits  be  prescribed,  not  being  more  than  five  hundred 
yards  distant  from  the  centre  of  the  railway  as  delineated  on 
the  plans ;  but  before  the  company  shall  enter  upon  or  use 
any  such  existing  road  they  shall  give  three  weeks'  notice  of 
their  intention  to  the  owners  and  occupiers  of  such  road,  and 
of  the  lands  over  which  the  same  shall  pass,  and  shall  in  such 
notice  state  the   time  during   which,  and  the  purposes  for 
which,  they  intend  to  occupy  such  road,  and  shall  pay  to  the 
owners  and  occupiers  of  such  road,  and  of  the  lands  through 
which  the  same  shall  pass,  such  compensation  for  the  use 
and  occupation  of  such  road,  either  in  a  gross  sum  of  money 
or  by  half-yearly  instalments,  as  shall  be  agreed  upon  between 
such  owners  and  occupiers  respectively  and  the  company,  or 
in  case  they  differ  about  the  compensation,  the  same  shall  be 
settled  by  two  justices,  in  the  same  manner  as  any  compen- 
sation not  exceeding  fifty  pounds  is  directed  to  be  settled  by 
said  Lands  Clauses  Consolidation  Act.(a) 
(a)  See  sections  22  and  24  of  that  Act,  anUy  pp.  65  and  59. 
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31.  It  shall  be  lawful  for  the  owners  and  occupiers  of  any  Beet.  81. 
such  road,  and  of  the  lands  over  which  the  same  passes,  Power  to 
within  ten  days  after  the  service  of  the  aforesaid  notice,  by  and  occu- 
notice  in  writing  to  the  company  to  object  to  the  company  P*®?  ®^ - 
making  nse  of  such  road,  on  the  ground  that  other  roads  land  to 
such  as  the  company  are  hereinbefore  authorised  to  use  for  ot^^  roadi 
the  purposes  aforesaid,  or  that  some  public  road  would  be  shoald  be 
more  fitting  to  be  used  for  the  same  ;  and  upon  the  objection 
being  so  made  such  proceedings  may  be  had  as  are  herein- 
after mentioned  with  respect  to  lands  temporarily  occupied 
by  the  company,  in  respect  of  which  three  weeks'  notice  is 
hereinafter  required  to  be  given,(a)  and  in  the  same  manner 
as  if  the  provisions  relative  to  such  proceedings  the  word 
road  or  roads,  or  the  words  road  and  the  lands  over  which 
the  same  passes,  as  the  case  may  require,  had  been  substituted 
in  such  provisions  for  the  word  lands. (/>). 

(a)  See  sections  32  and  33. 

(b)  Sectiona  36-^38. 

32.  Subject  to  the  provisions  herein  and  in  the  special  Power  to 
Act  contained,  it  shall  be  lawful  for  the  company,  at  any  porary 
time  before  the  expiration  of  the  period  by  the  special  Act  ^^^^^** 
limited  for  the  completion  of  the  railway,  without  making  without 
any  previous  payment,  tender,  or  deposit,  to  enter  upon  any  p^y^eS 
lands  within  the  prescribed  limits,  or,  if  no  limits  be  pre-  of  price, 
scribed,  not  being  more  than  two  hundred  yards  distant  from 
the  centre  of  the  railway  as  delineated  on  the  plans,  and  not 
being  a  garden,  orchard,  or  plantation  attached  or  belonging 
to  a  house,  nor  a  park,  planted  walk,  avenue,  or  ground 
ornamentally  planted,  and  not  being  nearer  to  the  mansion 
house  of  the  owner  of  any  such  lands  tlian  the  prescribed 
distance,  or  if  no  distance  be  prescribed,  then  not  nearer  than 
five  hundred  yards  therefrom,  and  to  occupy  the  said  lands 
so  long  as  may  be  necessary  for  the  construction  or  repair 
of  that  portion  of  the  railway,  or  of  the  accommodation 
works  connected  therewith,  hereinafter  mentioned,  and   to 
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Sect  32,  use  die  same  for  any  of  the  following  purposes  ;  (that  is 
to  say,) 

For  the  purpose  of  taking  earth  or  soil  by  side  cuttings 
therefrom  ; 

For  the  purpose  of  depositing  spoil  thereon  ; 

For  the  purpose  of  obtaining  materials  therefrom  for  the 
construction  or  repair  of  the  railway  or  such  accom- 
modation works  as  aforesaid  ;  or 

For  the  purpose  of  forming  roads  thereon  to  or  from  or  by 
the  side  of  the  railway  ; 

And  in  exercise  of  the  powers  aforesaid  it  shall  be  lawful  for 
the  company  to  deposit  and  also  to  manufacture  and  work 
upon  such  lands  materials  of  every  kind  used  in  constructing 
the  railway,  and  also  to  dig  and  take  from  out  of  any  such 
lands  any  clay,  stone,  gravel,  sand,  or  other  things  that  may 
be  found  therein  useful  or  proper  for  constructing  the 
railway  or  any  such  roads  as  aforesaid,  and  for  the  purposes 
aforesaid  (a)  to  erect  thereon  workshops,  sheds,  and  other 
buildings  of  a  temporary  nature  :  Provided  always,  that 
nothing  in  this  Act  contained  shall  exempt  the  company  from 
an  action  for  nuisance  or  other  injury,  if  any  done,  in  the 
exercise  of  the  powers  hereinbefore  given,  to  the  lands  or 
habitations  of  any  party  other  than  the  party  whose  lands 
shall  be  so  taken  or  used  for  any  of  the  purposes  aforesaid  : 
Provided  also,  that  no  stone  or  slate  quarry,  brick  field,  or 
other  like  place,  which  at  the  time  of  the  passing  of  the 
special  Act  shall  be  commonly  worked  or  used  for  getting 
materials  therefrom  for  the  purpose  of  selling  or  disposing 
of  the  same  shall  be  taken  or  used  by  the  company,  either 
wholly  or  in  part,  for  any  of  the  purposes  lastly  hereinbefore 
mentioned. 

*'  For  the  purpose  of  forming  roads."— This  does  not  include  a 
railroad  and  the  company  can  Dot  take  land  for  the  purpose  of  con- 
necting temporarily  the  main  line  of  another  railway  ¥ritn  their  own 
line  for  the  purnose  of  bringing  materials  from  such  main  line  for  the 
construction  of  tneir  line.  Morris  v.  Tottenham  and  Forest  Gate  KailvMy 
Oompany  (1892X  ^  Ch.  47.    In  the  same  case  it  was  also  decided  that 
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the  works  for  which  land  is  taken  must  be  necessary  and  not  merely  Sect.  32. 
for  saving  expense  to  the  company.    Cf .,  section  16,  note  "  AU  other       "^ 
acts  necessary,''  ante,  p.  320. 

(a)  "  For  the  purposes  aforesaid."— These  words  refer  to  the 
purposes  specifically  mentioned  in  this  section  and  no  other.  They  do 
not  refer  to  purposes  previously  mentioned  in  the  Act^  as,  for  example, 
in  section  16.  The  temporary  erection  of  a  mortar  mill  could  not, 
therefore,  be  justified  under  this  section.  Fenwick  v.  East  London 
Railway  Company^  20  Eq.  644^  p.  547. 

LancCs  cannot  be  taken  compulsorily  and  permanently  for  the  purpose 
only  of  excavating  materials.  Eversfield  v.  Mid  Sussex  KaUway  Company, 
3  De  G.  &  J.  286. 

**  An  action  of  nuisance." — ^These  words  do  not  limit  the  remedv  of  a 
person  injured  merely  to  a  common  law  action  for  damages,  although 
at  the  time  when  the  Act  was  passed  an  application  for  an  injunction 
could  not  be  combined  with  it.  An  application  to  restrain  may,  there- 
fore, be  made  in  the  Chancery  Division.  Fentoick  v.  East  London 
EaUway  Ckmpany,  20  Eq.  644,  p.  649. 

33.  Ill  ewe  any  such  lands  shall  be  required  for  spoil  Company 
banks  or  for  side  cuttings,  or  for  obtaining  materials  for  the  notice 
construction   or   repair  of  the   railway,  the  company  shall  P'®^?^" 
before  entering  thereon  (except  in  the  case  of  accident  to  the  temporary 
railway  requiring  immediate  reparation)   give  three  weeks'  Po«*®"*^^' 
notice  in  writing  to  the  owners  and  occupiers  of  such  lands 

of  their  intention  to  enter  upon  the  same  for  such  purposes  ; 
and  in  case  the  said  lands  are  required  for  any  of  the  other 
purposes  hereinbefore  mentioned  the  company  shall  (except 
in  the  cases  aforesaid)  give  ten  days'  like  notice  thereof,  and 
the  company  shall  in  such  notices  respectively  state  the 
substance  of  the  provisions  hereinafter  contained  respecting 
the  right  of  such  owner  or  occupier  to  require  the  company 
to  purchase  any  such  lands,  or  to  receive  compensation  for 
the  temporary  occupation  thereof,  as  the  case  may  be. 

The  notice  should  state  for  which  of  the  purposes  mentioned  in 
section  32  the  land  is  wanted ;  a  notice  that  it  is  wanted  for  these 
purposes  or  some  one  of  them  is  not  sufficient,  as  the  landowner  will 
be  unable  to  object  under  section  36  that  other  lands  will  be  more 
fitting  for  the  required  purpose.  Poynder  v.  Great  Northern  Railvxiy 
Company,  16  Sim.  3. 

34.  The  said  notice  shall  either*  be  served  personally  on  Service  of 
such  owners  and  occupiers,  or  left  at  their  last  usual  place  of  ^^  ^ 


be  taken. 
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Bect^34.  abode,   if  any  such  can,  after  diligent  inquiry,    be  found, 

and  occu-   and  in  case  any  such  owner  shall  be  absent  from  the  United 

UnS.         Kingdom,  or  cannot  be  found  after  diligent  inquiry,  shall 

also  be  left  with  the  occupier  of  such  lands,  or,  if  there  be  no 

such  occupier,  shall  be  affixed  upon  some  conspicuous  part  of 

such  lands. 

Cf.  section  19  of  the  Lands  Clauses  Act,  1845,  and  notes  thereto, 
anUj  p.  49. 

owner  to  35.  ^^  any  case  in  which  a  notice  of  three  weeks  is  here- 
o^crUnd!  i^^^fore  required  to  be  given  it  shall  be  lawful  for  the  owner 
ought  to  or  occupier  of  the  lands  therein  referred  to,  within  ten  days 
after  the  service  of  such  notice,  by  notice  in  writing  to  the 
company  to  object  to  the  company  making  use  of  such  lands, 
either  on  the  ground  that  the  lands  proposed  to  be  taken  for 
the  purposes  aforesaid,  or  some  part  thereof,  or  of  the  materials 
contained  therein,  are  essential  to  be  retained  by  such  owner, 
in  order  to  the  beneficial  enjoyment  of  other  neighbouring 
lands  belonging  to  him,  or  on  the  ground  that  other  lands 
lying  contiguous  or  near  to  those  proposed  to  be  taken  would 
be  more  fitting  to  be  used  for  such  purposes  by  the  company  ; 
and  upon  objection  being  so  made  such  proceedings  may  be 
had  as  hereinafter  mentioned. 

Power  to        36.  If  ^he  objection  so  made  be  on  the  ground  that  the 

tices^to"     lands  proi)Osed  to  be  taken,  or  some  part  thereof,  or  of  the 

order  that  materials  contained  therein,  are  essential  to  be  retained  by 

and  mate-  the  owner   in  order   to   the   beneficial  enjoyment  of  other 

not  b?*"   neighbouring  lands  belonging  to  him,  it  shall  be  lawful  for 

taken.        any  justice,  on  the  application  of  such  owner,  to  summon  the 

company  to  appear  before  two  justices  (a)  at  a  time  and  place 

to  be  named  in  the  summons,  such  time  not  being  later  than 

the  expiration  of  the  said  twenty-one  days'  notice  ;  and  on 

the  appearance  of  the  company,  or,  in  j;heir  absence,  upon 

proof  of  due  service  of  the  summons,  it  shall  be  lawful  for 

such  justices  to  inquire  into  the  truth   of  such  ground  of 

objection ;  and  if  it  appear  to  such  justices  that  for  some 

special  reason,  to  be  stated  in  the  order  after  mentioned,  the 
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lands  so  proposed  to  be  taken,  or  any  part  thereof,  or  of  the  IBect.  36. 
materials  contained  therein,  are  essential  to  be  retained  by 
the  owner  of  snch  lands  in  order  to  the  beneficial  enjoyment 
of  other  neighbonring  lands  belonging  to  him,  and  ought 
not  therefore  to  be  taken  or  used  by  the  company,  it  shall  be 
lawful  for  such  justices,  by  writing  under  their  hands,  to 
order  that  the  lands  so  proposed  to  be  taken,  or  some  part 
thereof,  or  of  the  materials  contained  therein,  to  be  specified 
in  such  order,  shall  not  be  taken  or  used  by  the  company, 
and  after  serrice  of  such  order  on  the  company  it  shall  not  be 
lawful  for  them  to  take  or  use,  without  the  previous  consent 
iu  writing  of  the  owner  thereof,  any  of  the  lands  or  materials 
which  by  such  order  they  are  ordered  not  to  take  or  use. 

(a)  See  definition  and  notes  to  section  3  of  the  Lands  Clauses  Act, 
1845,  ante,  p.  6, 

37.  If  the  objection   so  made   as  aforesaid  be   on   the  Power  to 
ground  that  other  lands  lying  contiguous  to  those  proposed  ^^^^^  *° 
to  be  taken,  and  being  sufficient  in  quantity,  and  such  as  the  other 
company  are  hereinbefore  authorised  to  use  for  the  purposes  i^taken. 
aforesaid,  would  be  more  fitting  to  be  used  by  the  company, 

and  if  in  such  case  the  company  shall  refuse  to  occupy  such 
other  lands  in  lieu  of  those  mentioned  in  the  notice,  it  shall 
be  lawful  for  any  justice,  on  the  application  of  such  owner  or 
occupier,  to  summon  the  company  and  the  owners  and 
occupiers  of  such  other  lands  to  appear  before  two  justices  at 
a  time  and  place  to  be  named  in  such  summons,  such  time 
not  being  more  than  fourteen  days  after  such  application  nor 
less  than  seven  days  from  the  service  of  such  summons  ;  and 
on  the  appearance  of  the  parties,  or,  in  the  absence  of  any  of 
them,  upon  proof  of  due  service  of  the  summons,  it  shall  be 
lawful  for  such  juitices  to  determine  summarily  which  of  the 
said  hinds  shall  be  used  by  the  company  for  the  purposes 
aforesaid,  and  to  authorise  the  company  to  occupy  and  use 
the  same  Sjccordingly. 

38.  If  in  ^^6  <^^  1^^  mentioned  it  shall  appear  to  such  Power  to 
jxurticei,  upon  tha  inquiry  before  them,  that  the  knds  of  any  ti<^  to^ 
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Sect  38.  other  party  not  summoned  before  them,  being  sufficient  in 

Bummoii     quantity,  and  such  as  the  company  are  hereinbefore  authorised 

ownera       ^  ^®  ^^  ^^®  ^^^  *^®  purposes  aforesaid,  would  be  more 

before        fitting  to  be  used  by  the  company  than   the  lands  of  the 

person  who  shall  have  been  so  summoned  as  aforesaid,  it 

shall  be  lawful  for  the  said  justices  to  adjourn  such  inquiry, 

and  to  summon  such  other  person  to  appear  before  them  at 

any  time,   not  being  more  than  fourteen   days  from   such 

inquiry  nor  less  than  seven  days  from  the  service  of  such 

summons  ;  and  on  the  appearance  of  the  parties,  or,  in  the 

absence  of  any  of  them,  on  proof  of  due  service  of  the 

summons,  it  shall  be  lawful  for  such  justices  to  determine 

finally  which  lands  shall  be  used  for  the  purposes  aforesaid, 

and  to  authorise  the  company  to  occupy  and  use  the  same 

accordingly. 


The  com-  39.  Before  entering,  under  the  provisions  hereinbefore 
gtv/sure-  contained,  upon  any  such  lands  as  shall  be  required  for  spoil 
^e»  ^  banks  or  for  side  cuttings,  or  for  obtaining  materials  or  form- 
ing roads  as  aforesaid,  the  company  shall,  if  required  by  the 
owner  or  occupier  thereof,  seven  days  at  least  before  the 
expiration  of  the  notice  to  take  such  lands  as  hereinbefore 
mentioned,  find  two  sufficient  persons,  to  be  approved  of  by 
a  justice,  in  case  the  parties  differ,  who  shall  enter  into  a 
bond  to  such  owner  or  occupier  in  a  penalty  of  such  amount 
as  shall  be  approved  of  by  such  justice,  in  case  the  parties 
differ,  conditioned  for  the  payment  of  such  compensation  as 
may  become  payable  in  respect  of  the  same  in  manner  herein 
mentioned. 

Cf.  section  85  of  the  Lands  Clauses  Act  and  notes  thereto,  ante,  p.  122. 

Company  40.  Before  the  company  shall  use  any  such  lands  for  any 
the*^d«^  of  the  purposes  aforesaid  they  shall,  if  required  so  to  do  by 
before  the  owner  or  occupier  thereof,  separate  the  same  by  a  sufficient 
^^  fence  from  the  lands  adjoining  thereto,  with  such  gates  as 
may  be  required  by  the  said  owner  or  occupier  for  the 
convenient  occupation  of  such  lands,  and  shall  also,  to  all 
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private  roads  used  by  them  as  aforesaid,  put  up  fences  and  8ect^40. 
gates  in  like  manner,  in  all  cases  where  the  same  may  be 
necessary  to  prevent  the  straying  of  cattle  from  or  upon  the 
lands  traversed  by  such  roads,  and  in  case  of  any  difference 
between  the  owners  and  occupiers  of  such  roads  and  lands 
and  the  company  as  to  the  necessity  for  such  fences  and 
gates,  such  fences  and  gates  as  any  two  magistrates  shall 
deem  necessary  for  the  purposes  aforesaid,  on  application 
being  made  to  them  in  like  manner  as  hereinbefore  is  provided 
in  respect  to  the  use  of  such  roads. 

Cf.  section  68  of  this  Act,  infra. 

41.  That  if  any  land  shall  be  taken  or  used  by  the  com-  Lands 
pany,  under  the  provisions  of  this  or  the  special  Act,  for  the  getting 
purpose  of  getting  materials  therefrom  for  the  construction  ?***^*|J"» 
or  repair  of  the  railway  or  the  accommodation  works  con-  worked  as 
nected  therewith,  they  shall  work  the  same  in  such  manner  ^^y^"^ 
as  the  surveyor  or  agent  of  the  owner  of  such  land  shall  owner  may 
direct,  or,  in  case  of  disagreement  between  such  surveyor 

or  agent  and  the  company,  in  such  manner  as  any  justice 
shall  direct,  on  the  application  of  either  party  after  notice  of 
the  hearing  the  application  shall  have  been  given  to  the 
other  party. 

42.  In  all  cases  in  which  the  company  shall  in  exercise  j^^^^l, 
of  the  powers  aforesaid  enter  upon  any  lands  for  the  purpose  compel 
of  making  spoil  banks  or  side  cuttings  thereon,  or  for  obtain-  ^  pnr^^ 
ing  therefrom  materials  for  the  construction  or  repair  of  the  <?1^« 
railway,  it  shall  be  lawful  for  the  owners  or  occupiers  of  such  tempom- 
lands,  or  parties  having  such  estates  or  interests  therein  as,  ".^^^^"' 
under  the  provisions  in  the  said  Lands  Clauses  Consolidation 

Act  mentioned,  would  enable  them  to  sell  or  convey  lands  to 
the  company,  at  any  time  during  the  possession  of  any  such 
lands  by  the  company,  and  before  such  owners  or  occupiers 
shall  have  accepted  compensation  from  the  company  in 
respect  of  such  temporary  occupation,  to  serve  a  notice  in 
writing  on  the  company  requiring  them  to  purchase  the  said 
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Sect.  4S.  lands,  or  the  estates  and  interests  therein  capahle  of  heing 
sold  and  conveyed  by  them  respectively ;  and  in  such  notice 
such  owners  or  occupiers  shall  set  forth  the  particulars  of 
such  their  estate  or  interest  in  such  lands,  and  the  amount  of 
their  claim  in  respect  thereof ;  and  the  company  shall  there- 
upon be  bound  to  purchase  the  said  lands,  or  the  estate  and 
interest  therein  capable  of  being  sold  and  conveyed  by  the 
parties  serving  such  notice. 

As  to  persons  enabled  to  sell  and  convey,  see  section  7  of  the  Lands 
Clauses  Act,  1845,  ante,  p.  19  ;  and  as  to  particulars  of  their  estate  or 
interest,  see  sections  18  and  21  and  notes,  ante,  pp.  45,  51. 

Where  a  company  had  excavated  soil  on  the  land  of  another,  and 
some  years  after  the  claim  in  respect  thereof  was  referred  to  arbitration, 
and  the  claim  was  stated  in  the  submission  to  be  "  for  lands  taken  and 
used  and  otherwise  injured,"  and  the  arbitrators  found  the  land  had 
been  taken  and  used,  and  awarded  a  sum  as  purchase  money,  which  was 
paid  to  the  landowner,  it  was  held  that  the  land  had  thereby  become  the 
property  of  the  company.  In  re  Belfast  Central  Railway  Company ;  Ex 
parte  Macrory,  19  W.  R.  238. 

Compen-  ^^3^  In  any  of  the  cases  aforesaid,  where  the  company 
be  made  shall  not  be  required  to  purchase  such  lands,  and  in  all  other 
for  tern-  ^^^^g  ^-here  they  shall  take  temporary  possession  of  lands  by 
occupa-  virtue  of  the  powers  herein  or  in  the  special  Act  granted,  it 
shall  be  incumbent  on  the  company,  within  one  month  after 
their  entry  upon  such  lands,  upon  being  required  so  to  do,  to 
pay  to  the  occupier  of  the  said  lands  the  value  of  any  crop  or 
dressing  that  may  be  thereon,  as  well  as  full  compensation  for 
any  other  damage  of  a  temporary  nature  which  he  may 
sustain  by  reason  of  their  so  taking  possession  of  his  lands, 
and  shall  also  from  time  to  time  during  their  occupation  of 
the  said  lands  pay  half-yearly  to  such  occupier  or  to  the 
owner  of  the  lands,  as  the  case  may  require,  a  rent  to  be  fixed 
by  two  justices  in  case  the  parties  differ,  and  shall  also,  within 
six  months  after  they  shall  have  ceased  to  occupy  the  said 
lands,  and  not  later  than  six  months  after  the  expiration  of 
the  time  by  the  special  Act  limited  for  the  completion  of  the 
railway,  pay  to  such  owner  and  occupier,  or  deposit  in  the 
bank  for  the  benefit  of  all  parties  interested,  as  the  case  may 
require,   compensation    for    all    permanent    or    other    loss. 


tiou. 
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damage,  or  injury  that  may  have  been  sustained  by  them  by  Sect.  48. 
reason  of  the  exercise,  as  regards  the  said  lands,  of  the  powers 
herein  or  in  the  special  Act  granted,  including  the  full  value 
of  all  clay,  stone,  gravel,  sand,  and  other  things  taken  from 
snch  lands. 

44.  Tbo  amount  and  application  of  the  purchase  money  Compen- 
and  other  compensation  payable  by  the  company  in  any  of  be  ascer- 
the  cases  aforesaid  shall  be  determined  in  the  manner  pro-**^J^^jj 
vided  by  the  said  Lands  Clauses  Consolidation  Act  for  deter-  Lands 
mining  the  amount  and  application  of  the  compensation  to  be  Act**^ 
paid  for  lands  taken  under  the  provisions  thereof. 

See  Lands  Clauses  Act,  1845,  a.  21  and  notes,  ante,  p.  62  ;  and  as  to 
application,  sections  69 — 80,  ante,  p.  143  et  seq. 

45.  And  be  it  enacted,  that  it  shall  be  lawful  for  thep?"^^^ 

...  .  taken  for 

company,  in  addition  to  the  lands  authorised  to  be  compul-  additional 

sorily  taken  by  them  under  the  powers  of  this  or  the  special  Jj^,*^^°'' 

Act,  to  contract  with  any  party  willing  to  sell  the  same  for 

the  purchase  of  any  land  adjoining  or  near  to  the  railway, 

not  exceeding  in  the  whole  the  prescribed  number  of  acres  for 

extraordinary  purposes ;  (that  is  to  say,) 

For  the  purpose  of  making  and  providing  additional 
stations,  yards,  wharfs,  and  places  for  the  accommoda- 
tion of  passengers,  and  for  receiving,  depositing,  and 
loading  or  unloading  goods  or  cattle  to  be  conveyed 
upon  the  railway,  and  for  the  erection  of  weighing 
machines,  toll  houses,  offices,  warehouses,  and  other 
buildings  and  conveniences : 

For  the  purpose  of  making  convenient  roads  or  ways  to 
the  railway,  or  any  other  purpose  which  may  be 
requisite  or  convenient  for  the  formation  or  use  of  the 
railway. 

In  pUTchafiing  lands  for  additional  purposes  a  railway  compa^  are 
not  bo\ind  to  chooee  a  site  which  may  be  more  convenient  to  other 
persona,  and  the  fact  that  a  yard  for  cattle  traffic  is  established  on  such 
land  and  causes  annoyance  to  the  occupiers  of  adjoining  houses,  will 
Boi  entitle  roeh  o««upiers  to  an  injunction  to  restrain  the  company  from 
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Sect.  45.  carrying  on  their  cattle  traffic  on  that  land.  London,  Brighton  and  South 
—        Coast  Railway  Company  v.  Truman,  11  A.  C.  45 ;  cf.  Foster  v.  London, 
ChcUham  and  Dover  Railway  Company,  64  L.  J.  Q.  B.  66. 

Where  land  was  conveyed  to  a  railway  company  for  the  construction 
of  a  station  house  and  other  works  and  conveniences  necessary  and  con- 
venient for  passenger  and  goods  traffic,  with  a  covenant  to  re-convey  at 
the  end  of  ti\Q  years,  any  part  not  so  used,  it  was  held  that  a  part  used 
by  the  stationmaster  as  garden  ground,  and  a  part  used  by  the  porters, 
and  a  small  part  used  bv  a  coal  dealer  to  store  coal  brought  by  the 
railway,  were  parts  used  for  works,  and  that  they  were  being  used  as 
provided,  and  that  the  company  were  not  bound  to  re-convey.  HarrU 
v.  London  and  South  Western  Railway  Company,  60  L.  T.  (n.s.)  392. 

And  with  respect  to  the  crossing  of  roads  or  other  inter- 
ference therewith,  be  it  enacted  as  follows : 

Under  this  heading  are  sections  46 — 67. 

(>o«ing  j^Q^  If  the  line  of  the  railway  cross  any  turnpike  road  or 
public  highway,  then  (except  where  otherwise  provided  by 
the  special  Act)  either  such  road  shall  be  carried  over  the 
railway,  or  the  railway  shall  be  carried  over  such  road  by 
means  of  a  bridge,  of  the  height  and  width  and  with  the 
ascent  or  descent  by  this  or  the  special  Act  in  that  behalf 
provided ;  and  such  bridge,  with  the  immediate  approaches, 
and  all  other  necessary  works  connected  therewith,  shall  be 
executed  and  at  all  times  thereafter  maintained  at  the  expense 
of  the  company :  Provided  always,  that,  with  the  consent  of 
two  or  more  justices  in  petty  sessions,  as  after  mentioned,  it 
shall  be  lawful  for  the  company  to  carry  the  railway  across 
any  highway,  other  than  a  public  carriage  road,  on  the 
level. 

"  If  the  Railway  Cross." — The  company  have  power  to  deviate  the 
road  when  it  is  necessary  for  the  construction  of  the  line.  See  section  16 
and  notes  thereto,  ante,  p.  319. 

"Except  where  otherwifle  provided."— A  provision  in  a  special 
Act,  authorising  a  company  to  take  a  road  over  a  railway  on  the  level, 
will  not  prevent  them  talung  the  railway  under  the  road  and  raising 
the  road  for  that  purpose,  and  if  a  person  suffer  by  reason  of  the  road 
being  raised,  his  remedy  is  for  compensation  for  his  premises  being 
injuriously  greeted,  and  not  for  an  injunction  to  restrain  the  company 
from  making  their  railway  in  this  way.  Warden  of  Dover  v.  London, 
Chatham  and  Dover  Railway  Company,  1  D.  F.  &  G.  569. 

^^Xither  Buoh  road  shall  be  carried."— The  company  have  an 
option  as  to  how  the  line  will  cross  the  road,  and  if  a  mandamus  order  them 
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to  cany  the  road  over  the  railway  by  means  of  a  bndge  it  will  be  Sect.  46. 
invalid  unless  it  appears  upon  the  face  of  the  record  that  the  company       — 
has  rendered  it  impossible  to  carry  the  railway  over  the  road.    Beg.  v. 
South  Eoutem  Railway  Company^  4  H.  L.  471. 

^  Maintained  at  the  expense  of  the  company."— When  a  rail- 
way company  carries  a  road  over  the  railway  by  a  bridge  it  is  bound 
to  keep  both  bridge  and  tosA  and  all  the  approaches  thereto  in  repair, 
including  not  only  the  structure  of  the  briage  and  the  approaches,  but 
the  metalling  of  tne  road  on  both.  North  Staffordshire  Railway  Company 
V.  Dale,  8  E.  &  B.  836  ;  Trustees  of  Newcastle  Roads  v.  North  Staffordshire 
RaUway  Company ,  5  H.  &  N.  160.  These  cases  were  followed  and 
approved  by  the  House  of  Lords  in  Lancashire  and  Yorkshire  RaUway 
(imvany  v.  Bury^  14  A.  C.  417.  Where  the  railway  is  taken  over  the 
road  and  the  road  lowered  for  the  purpose,  it  has  been  held  that  the 
company  is  not  bound  to  keep  the  slope  of  the  road  in  repair,  as  the 
road  in  such  a  case  is  not  one  of  the  approaches  to  the  bridge.  London 
and  North  Western  Railway  Company  v.  SkerUmy  5  B.  &  S.  569,  following 
with  some  doubt  two  Irish  cases,  Waterford  and  Limerick  RaUiPoy  Com- 
pany V.  Kearney,  12  Ir.  C.  L.  224 ;  Foderry  v.  Waterford  and  Limerick 
Railway  Company^  13  Ir.  G.  L.  494 ;  and  see  per  Lord  Hsrschell  in 
Lancauiire  and  Yorkshire  Railway  Company  v.  Bury,  14  A.  C.  417,  p.  421. 
In  a  Scotch  case  it  was  decided  that  a  railway  company  was  not  Dound 
to  keep  in  repair  substituted  roads.  Magistrates  of  Perth  v.  Earl  of 
KinnouU,  10  Sic.  Sess.  Ca.  (1872)  874. 

"  Consent  of  two  or  more  jnstices."— For  the  procedure  as  to 
obtaining  this  consent,  see  infra^  sections  59  and  60.  As  to  "two 
justices,'^  see  note  to  section  3  of  the  Lands  Clauses  Act,  1845,  ante, 
p.  9. 

47.   If  the  railway  cross  any  turnpike   road  or   public  Pro^iaion 

carriage  road  on  a  level;  the  company  shall  erect  and  at  all  where 

times  maintain  good  and  sufficient  fi:ates  across  such  road,  on  "^*^  *™ 
o  o  ^7        croned  on 

each  side  of  the  railway  where  the  same  shall  communicate  a  level, 
therewith,  and  shall  employ  proper  persons  to  open  and  shut 
such  gates ;  and  such  gates  shall  be  kept  constantly  closed 
across  such  road  on  both  sides  of  the  railway,  except  during 
the  time  when  horses,  cattle,  carts,  or  carriages  passing  along 
the  same  shall  have  to  cross  such  railway ;  and  such  gates 
shall  be  of  such  dimensions  and  so  constructed  as  when  closed 
to  fence  in  the  railway,  and  prevent  cattle  or  horses  passing 
along  the  road  from  entering  upon  the  railway  ;  and  the 
person  intrusted  with  the  care  of  such  gates  shall  cause  the 
same  to  be  closed  as  soon  as  such  horses,  cattle,  carts,  or 
carriages  shall  have  passed  through  the  same,  under  a  penalty 
of  forty  shillings  for  every  default  therein  :  Provided  always, 
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Sect,  47.  that  it  shall  be  lawful  for  the  Board  of  Trade,  in  any  case  in 
which  they  are  satisfied  that  it  will  be  more  conducive  to  the 
public  safety  that  the  gates  on  any  level  crossing  over  any 
such  road  should  be  kept  closed  across  the  railway,  to  order 
that  such  gates  shall  be  kept  so  closed,  instead  of  across  the 
road,  and  in  such  case  such  gates  shall  be  kept  constantly 
closed  across  the  railway,  except  when  engines  or  carriages 
passing  along  the  railway  shall  have  occasion  to  cross  such 
road,  in  the  same  manner  and  under  the  like  penalty  as  above 
directed  with  respect  to  the  gates  being  kept  closed  across 
the  road. 

By  the  Railways  Clauses  Act,  1863  (26  &  27  Vict,  c  92),  s.  7,  the 
Board  of  Trade  lias  power  to  require  that  a  bridge  may  be  made  to 
take  the  place  of  a  level  crossing  at  any  time  if  it  appears  to  them 
necessary  for  the  public  safety ;  but  the  Board  of  Trade  cannot  enforce 
this  by  mandamus  against  a  company  which  has  exhausted  its  powers 
of  raising  money  and  has  leased  its  line  in  perpetuity  to  another 
coinpany.  Re  the  Bristol  and  North  Somerset  Eailway  Company^  3 
Q.  B.  D.  10. 

As  to  48*  Where  the  railway  crosses  any  turnpike  road  on  a 

of^ton?     ^®vel  adjoining  to  a  station,  all  trains  on  the  railway  shall  be 

pike  roads  made  to  slacken  their  speed  before  arriving  at  such  turnpike 

Btatilms!^  road,  and  shall  not  cross  the  same  at  any  greater  rate  of 

speed  than  four  miles  an  hour;  and  the  company  shall  be 

subject  to  all  such  rules  and  regulations  with  regard  to  such 

crossings  as  may  from  time  to  time  be  made  by  the  Board  of 

Trade. 

Construe-       49.  Every  bridge  to  be  erected  for  the  purpose  of  carry- 
bridges      ^S  *^®  railway  over  any  road  shall  (except  where  otherwise 
over  roads,  provided  by  the  special  Act)  be  built  in  conformity  with  the 
following  regulations  j  (that  is  to  say,) 

The  width  of  the  arch  shall  be  such  as  to  leave  thereunder 
a  clear  space  of  not  less  than  thirty-five  feet  if  the 
arch  be  over  a  turnpike  road,  and  of  twenty-five  feet 
if  over  a  public  carriage  road,  and  of  twelve  feet  if 
over  a  private  road  : 
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The  clear  height  of  the  arch  from  the  sa]*face  of  the  road  Sect.  49. 
shall  not  be  less  than  sixteen  feet  for  a  space  of  twelve 
feet  if  the  arch  be  over  a  turnpike  road,  and  fifteen 
feet  for  a  space  of  ten  feet  if  over  a  public  carriage 
road  ;  and  in  each  of  such  cases  the  clear  height  at 
the  springing  of  the  arch  shall  not  be  less  than  twelve 
feet: 

The  clear  height  of  the  arch  for  a  space  of  nine  feet  shall 
not  be  less  than  fourteen  feet  over  a  private  carriage 
road: 

The  descent  made  in  the  road  in  order  to  carry  the  same 
under  the  bridge  shall  not  be  more  than  one  foot  in 
thirty  feet  if  the  bridge  be  over  a  turnpike  road,  one 
foot  in  twenty  feet  if  over  a  public  carriage  road,  and 
one  foot  in  sixteen  feet  if  over  a  private  carriage  road 
not  being  a  tramroad  or  railroad,  or  if  the  same  be  a 
tramroad  or  railroad  the  descent  shall  not  be  greater 
than  the  prescribed  rate  of  inclination,  and  if  no  rate 
be  prescribed  the  same  shall  not  be  greater  than  as  it 
existed  at  the  passing  of  the  special  Act. 

Where  a  company  contracted  with  a  landowner  to  make  a  Biiitable 
bridge  over  a  street  as  then  planned  or  intended,  and  the  plan  showed 
that  the  street  was  intended  to  be  42  feet  wide,  it  was  held  that  the 
company  could  not  make  a  bridge  of  25  feet  under  this  section,  but  must 
make  a  brid^  with  an  arch  of  42  feet.  If  a  company  desires  to  take  the 
benefit  of  this  section  in  such  a  contract,  it  should  he  referred  to  in  the 
contract  Clarke  v.  Manchester,  Sheffield,  and  Lincolnshire  Bailicay  Ciym- 
pany,  IJ.  &  H.  631. 

If  the  company,  in  order  to  make  the  bridge  of  the  height  required 
by  this  section,  lowers  the  road,  so  that  it  is  liable  to  be  flooded,  an 
injunction  will  be  epranted  to  restrain  it  in  a  suit  at  the  instance  of 
the  Attorney-Gtenerad.  Attorney-General  v.  Fumess  Railway  Company, 
47  L.  J.  Ch.  776. 

50.  Every  bridge  erected  for  carrying  any  road  over  the  Construe- 
railway  shall  (except  as  otherwise  provided  by  the  special  bri^gw 
Act)  be  built  in  conformity  with  the  following  regulations  ;  over  rail- 
(that  is  to  say,)  ^*^* 

There  shall  be  a  good  and  sufficient  fence  on  each  side  of 
the  bridge  of  not  less  height  than  four  feet,  and  on  each 
z2 
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Bect.^60.  side  of  the  immediate  approaches  of  such  bridge  of  not 

less  than  three  feet : 

The  road  over  the  bridge  shall  have  a  clear  space  between 
the  fences  thereof  of  thirty-five  feet  if  the  road  be  a 
turnpike  road,  and  twenty-five  feet  if  a  public  carriage 
road,  and  twelve  feet  if  a  private  road  : 

The  ascent  shall  not  be  more  than  one  foot  in  thirty  feet  if 
the  road  be  a  turnpike  road,  one  foot  in  twenty  feet  if  a 
public  carriage  road,  and  one  foot  in  sixteen  feet  if  a 
private  carriage  road,  not  being  a  tramroad  or  railroad, 
or  if  the  same  be  a  tramroad  or  railroad  the  ascent  shall 
not  be  greater  than  the  prescribed  rate  of  inclination, 
and  if  no  rate  be  prescribed  the  same  shall  not  be  greater 
than  as  it  existed  at  the  passing  of  the  special  Act. 

The  width      51.  Provided  always,  that  in  all  cases  where  the  average 

bridges      available  width  for  the  passage  of  carriages  of  any  existing 

neednot    roads  within  fifty  yards  of  the  points  of  crossing  the  same  is 

width  of    less  than  the  width  hereinbefore  prescribed  for  bridges  over 

S^certian  ^^  ^^^er  ^he  railway,  the  width  of  such  bridges  need  not  be 

cases.        greater  than  such  average  available  width  of  such  roads,  but 

so  nevertheless  that  such  bridges  be  not  of  less  width  in  the 

case  of  a  turnpike  road  or  public  carriage  road  than  twenty 

feet :  Proidded  also,  that  if  any  time  after  the  construction 

of  the  railway  the  average  available  width  of  any  such  road 

shall  be  increased  beyond  the  width  of  such  bridge  on  either 

side  thereof,  the  company  shall  be  bound,  at  their  own  expense, 

to  increase  the  width  of  the  said  bridge  to  such  extent  as 

they  may  be  required  by  the  trustees  or  surveyors  of  such 

road,  not  exceeding  the  width  of  such  road  as  so  widened,  or 

the  maximum  width  herein  or  in  the  special  Act  prescribed 

for  a  bridge  in  the  like  case  over  or  under  the  railway. 

Where  a  bridge  was  made  so  that  the  average  available  breadth  for 
carriages  was  unaltered,  but  the  piers  projected  upon  and  narrowed  the 
footpaths  by  the  side  of  the  road,  it  was  held  that  the  section  had  been 
complied  with,  as  the  footpaths  could  not  be  taken  as  part  of  the  turn- 
pike road  over  which  the  arch  was  to  be  thrown,  tteg.  v.  Rigby^  19 
L.  J.  Q.  B.  163. 
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52.  Provided  also,  that  if  the  mesne  inclination  of  any  Sect.  52. 
road  within  two  hundred  and  fifty  yards  of  the  point  of  Existing 
crossing  the  same,  or  the  inclination  of  such  portion  of  any  ["ojjj^f 
road  as  may  require  to  he  altered,  or  for  which  another  road  roads 
shall  be   substituted,  shall   be   steeper  than  the  inclination  dw^rted* 
hereinbefore  required  to  be  preserved  by  the  company,  then  P^  ^^^ 
the  company  may  carry  any  such  road  over  or  under  the  proved, 
railway,  or  may  construct  such  altered  or  substituted  road  at 

an  inclination  not  steeper  than  the  said  mesne  inchnation  of 
the  road  so  to  be  crossed,  or  of  the  road  so  requiring  to  be 
altered,  or  for  which  another  road  shall  be  substituted. 

53.  If?  in  the  exercise  of  the  powers  by  this  or  the  special  Before 
Act  granted,  it  be  found  necessary  to  cross,  cut  through,  j^^^^^" 
raise,  sink,  or  use  any  part  of  any  road,  whether  carriage  with 
road,  horse  road,   tramroad,   or   railway,  either  public  or  be  sub- 
private,  so  as  to  render  it  impassable  for  or  dangerous  or  extra-  stituted. 
ordinarily  inconvenient  to  passengers  or  carriages,  or  to  the 
persons  entitled  to  the  use  thereof,  the  company  shall,  before 

the  commencement  of  any  such  operations,  cause  a  sufficient 
road  to  be  made  instead  of  the  road  to  be  interfered  with,  and 
shall  at  their  own  expense  maintain  such  substituted  road 
in  a  state  as  convenient  for  passengers  and  carriages  as  the 
road  so  interfered  with,  or  as  nearly  so  as  may  be, 

"Dangrerous  or  extraordinarily  inconvenient."— Where  a  rail- 
way company  while  constructinff  a  railway  laid  down  rails  alone  a 
portion  of  the  highway  and  ran  locomotives  and  trucks  along  it,  tnis 
temporary  line  proceeding  for  some  distance  along  one  side  of  the  road 
and  leaving  the  other  side  for  passengers  and  vehicles,  and  no  fence 
separating  the  line  from  the  remainder  of  the  highway,  it  was  held 
that,  although  the  evidence  did  not  show  that  the  public  had  been 
inconvenienced  yet  that  the  road  had  been  rendered  "  dangerous  and 
extraordinarily  inconvenient"  and  a  perpetual  injunction  was  granted 
restraining  the  company  from  using  the  nighway  until  it  had  made  a 
substituted  road.  Attomey-Generar  v.  JVtdnes  Bailvxiy  Company,  22 
W.  R  607. 

^^  Cause  a  sufficient  road  to  be  made."— This  section  has  been 
held  to  apply  to  a  permanent  diversion  as  well  as  to  a  temporary  one, 
and  where  the  new  permanent  road  made  in  substitution  for  the  old  one 
was  dangerous  the  Uourt  ordered  an  injunction  to  restrain  the  company 
using  the  old  road,  but  gave  the  company  time  to  make  such  alterations 
on  the  new  road  as  to  render  it  safe.  Atiomey-GcnfTO>l  v.  Barry  Dock 
and  Bailway  Company,  35  CIl  D.  573. 
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Sect.  53.  Where  the  special  Act  authorifled  a  railway  company  to  take  part  of 
a  tram  line  for  the  purpose  of  making  their  railway  by  changing  the 
tram  line  into  a  railway,  the  Court  held  that  this  section  did  not  apply, 
and  that  they  were  not  bound  to  make  a  substituted  tram  road.  Tanjier 
V.  South  Wales  Railway  Company^  5  £.  &  B.  618. 

If  there  is  an  existing  road  alleged  to  be  as  convenient  as  any  sub- 
stituted road,  the  company  will  not  be  relieved  from  making  a  substi- 
tuted road,  and  if  an  injunction  issues  to  restrain  the  company  obstructing 
the  road  until  a  substituted  road  be  made,  the  making  of  a  level  crossing 
over  the  original  road  will  constitute  a  breach  of  the  injunction.  AUomey- 
General  v.  Great  Northern  Bailtoay  Company ^  4  De  O.  &  Sm.  75. 

The  substituted  road  must  be  as  convenient  as  possible  for  everybody, 
and  if  a  company  has  power  to  stop  up  and  divert  a  public  road  so  as 
to  cut  oflf  all  access  to  and  from  property  previously  bounded  by  the 
public  road,  the  owner  of  the  property  is  entitled  to  a  substituted  road 
although  the  comjpany  may  have  made  a  substituted  road  convenient  to 
the  general  public.  Hay  v.  City  of  Glasgow  Unimi  Railway  Company ^ 
1  6c.  Sess.  (1674X  4th  ser.,  p.  1191. 

A  railway  companv  cannot  obstruct  a  private  way  without  compensa- 
tion, and  an  Act  which  enables  a  company  without  compensation  to 
extinguish  certain  footways  without  compensation  will  be  construed 
to  apply  lo  public  ones  only.  Wills  v.  London,  TiUmryy  and  So\Uhend 
Railway  Comwiny,  5  Ch.  D.  126.  If  a  company  wrongfully  obstructs  a 
private  branch  railway  an  action  will  lie  for  any  special  damage  caused 
to  the  owner  as  well  as  for  penalties  under  section  54  if  the  company 
interferes  with  it  without  substituting  another  ;  but  if  an  owner  contract 
with  a  tenant  to  connect  the  branch  line  with  the  main  line  if  tlie 
company  fails  or  refuses  to  do  so,  and  the  company  does  fail  and  the  tenant 
recovers  in  an  action  damages  under  the  agreement,  the  landowner 
cannot  recover  these  against  the  company  as  they  are  damages  due  to 
breach  of  his  agreement  and  not  the  natural  result  of  the  company's 
neglect     Caledonian  Raihcay  Company  v.  Colt,  3  Macq.  833. 

Enforcing  the  8eotion.~If  the  injury  affects  the  public  the 
section  may  oe  enforced  by  an  application  for  an  injunction  at  the  suit 
of  the  Attorney-General  (see  cases,  supra),  or  by  indictment.  Reg,  v. 
Great  North  of  England  Railway  Company,  9  Q.  B.  315  ;  and  cf.  Reg,  v. 
Birmingham  and  Gloucester  Railway  Company,  3  Q.  B.  223.  A  statutory 
duty  may  also  be  enforced  by  mandamus.  See  Reg,  v.  Brighton  and 
Gloucester  Railway  Company,  2  Q.  B.  47  ;  Re  Bristol  and  Somerset  Rail- 
toay  Company,  3  Q.  B.  I).  10.  It  is  not  a  sufficient  return  to  a  mandamus 
to  state  that  the  company  cannot  comply  without  purchasing  more 
land,  and  that  the  powers  of  compulsory  purchase  have  expired.  Reg,  v. 
Birmingham  and  Gloucester  Railway  Company,  2  Q.  B.  47. 

As  to  recovering  penalties  from  the  company,  see  section  54  ;  and  as 
to  the  right  of  action  by  a  private  individual,  see  section  55. 


^4,  If  the  company  do  not  cause  another  sufficient  road 
to  be  so  made  before  they  interfere  with  any  such  existing 
road  as  aforesaid,  they  shall  forfeit  twenty  pounds  for  every 
day  during  which  such  substituted  road  shall  not  be  made 
after  the  existing  road  shall   have  been   interrupted ;    and 


BEMBDEES  TOR  INTEBBUPTION  OF  BOADS.  343 

such  penalty  shall  be  paid  to  the  trustees,  commissioners,  S6CtM> 
surveyor,  or  other  person  having  the  management  of  such 
road,  if  a  public  road,  and  shall  be  applied  for  the  purposes 
thereof,  or  in  case  of  a  private  road  the  same  shall  be  paid 
to  the  owner  thereof,  and  every  such  penalty  shall  be  recover- 
able with  costs  by  action  in  any  of  the  superior  courts. 

The  "  owner "  of  a  private  road  for  the  purposes  of  this  section  is 
the  person  for  the  time  being  in  possession  ;  a  lessee  would,  therefore, 
be  the  Dei^n  entitled  to  the  penalty  and  not  the  reversioner.  Mann  v. 
Great  Southern  and  Western  Railway  Company^  9  Ir.  C.  L.  R.  105.  The 
case  of  GolUnson  v.  NewcoitU  and  Darlington  Railway  Company,  I 
Car.  &  K.  646,  a  decision  to  the  contrary,  is  said  to  have  been  reversed 
on  motion  for  a  new  trial ;  see  Walford  on  "  Railways." 

56.  If  any  party  entitled  to  a  right  of  way  over  any  Pa^y 
road  so  interfered   with   by  the  company  shall  suffer   any  damage 
special   damage  by  reason  that  the   company  shall  fail    to  ^^^"^^^f" 
cause  another    sufficient    road    to    be    made    before    they  road  to 
interfere  with   the   existing   road,   it    shall   be   lawful    for  ^^^tioiT 
such  party  to  recover  the  amount  of  such  special  damage  on  the 
from    the    company,   with    costs,    by  action    on    the   case 
in  any  of  the  superior  courts,  and  that  whether  any  party 
shall  have  sued  for  such  penalty  as  aforesaid    or  not,  and 
without  prejudice  to  the  right  of  any  party  to  sue  for  the 
same. 

It  hajs  been  held  that  the  effect  of  this  and  the  two  preceding  sections 
is  to  take  away  the  ri^ht  of  action  at  common  law  for  interference  with 
a  private  road  except  m  the  case  here  provided,  namely,  where  special 
damage  has  been  committed.  Watkins  v.  Great  Northern  Railway 
Company y  16  Q.  B.  961.  In  such  a  case  the  party  entitled  to  a  right  of 
way  would  have  a  remedy  by  compensation.  S.  C,  and  see  notes  to 
section  68  of  the  Lands  Clauses  Act,  1845,  an«e,p.  138,  and  for  temporary 
occupation,  see  section  30  of  this  Act,  ante,  p.  236. 

If  special  damage  has  been  suffered  this  section  would,  apparently, 
not  prevent  the  owner  also  obtaining  an  injunction  if  the  act  of  the 
company  is  wrongful,  or  if  they  have  wrongfully  neglected  to  substitute 
anotner  road.  Of.  Fenivick  v.  East  London  Railway  Company,  20  Eq. 
544,  p.  549,  and  see  the  Scotch  case,  Hay  v.  City  of  Glasgow  Union 
Railway  C&mpany,  1  Rettie  (1874)  1191. 

56.  If  the  road  so  interfered  with  can  be  restored  com-  Period  for 

patibly  with  the  formation  and  use  of  the  railway,  the  same  ofroSs^'* 

shall  be  restored  to  as  good  a  condition  as  the  same  was  in  at  interfered 
^  with. 
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BactJW.  the  time  when  the  same  was  first  interfered  with  by  the  com- 
panjy  or  as  near  thereto  as  may  be ;  and  if  such  road  cannot  be 
restored  compatibly  with  the  formation  and  use  of  the  railway, 
the  company  shall  cause  the  new  or  substituted  road,  or  some 
other  sufficient  substituted  road,  to  be  put  into  a  perma- 
nently substantial  condition,  equally  convenient  as  the 
former  road,  or  as  near  thereto  as  circumstances  will  allow  ; 
and  the  former  road  shall  be  restored,  or  the  substituted 
road  put  into  such  condition  as  aforesaid,  as  the  case  may 
be,  within  the  following  periods  after  the  first  operation  on 
the  former  road  shall  have  been  commenced,  unless  the 
trustees  or  parties  having  the  management  of  the  road  to 
be  restored  by  writing  under  their  hands  consent  to  an 
extension  of  the  period,  and  in  such  case  within  such 
extended  period  ;  (that  is  to  say,)  if  the  road  be  a  turnpike 
road,  within  six  months,  and  if  the  road  be  not  a  turnpike 
road,  within  twelve  months. 

Under  the  corresponding  section  in  the  Railway  Clauses  Consolida- 
tion (Scotland)  Ac^  it  has  been  held  that  where  it  would  have  been 
necessary  to  alter  considerably  the  levels  of  the  road,  that  such  road  was 
not  a  road  that  could  be  restored  compatibly  with  the  formation  and 
use  of  the  railway,  and  that  the  railway  companv  was  entitled  to  make 
a  substituted  road.  Christie  v.  Caledonian  Kauway  Company,  10  Sess. 
Cas.  (Sc.  1847)  312. 

In  that  case  an  opinion  was  expressed  that  a  proprietor  through 
whose  land  a  public  road  passes,  and  who  is  interested  in  the  use  of  it, 
had  a  title  to  object  to  tne  railway  company's  power  to  divert  it, 
although  the  road  trustees,  who  were  proprietors  of  the  road,  did  not 
object,  but  he  cannot  object  on  the  ground  that  his  land  will  be  taken 
to  make  the  new  road. 


Penalty         57.  If  any  such  road  be  not  so  restored,  or  the  substi- 
to  restore*  *^^^  road  so  completed  as  aforesaid,  within  the  periods 


Ttnd.  herein  or  in  the  special  Act  fixed  for  that  purpose,  the 
company  shall  forfeit  to  the  trustees,  commissioners,  sur- 
veyor, or  other  person  having  the  management  of  the  road 
interfered  with  by  the  company,  if  a  public  road,  or  if  a 
private  road  to  the  owner  thereof,  five  pounds  for  every  day 
after  the  expiration  of  such  periods  respectively  during 
which  such  road  shall  not  be  so  restored  or  the  substituted 
road  completed  ^  and  it  shall  be  lawful  for  the  justices  by 
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whom  any  such  penalty  is  imposed  to  order  the  whole  or  Sect  57. 
any  part  thereof  to  be  laid  out  in  executing  the  work  in 
respect  whereof  such  penalty  was  incurred. 

A  person  who  had  dedicated  a  road  to  the  public,  but  had  not 
fulfilled  the  conditions  which  made  it  repairable  by  the  parish,  was 
held  not  to  be  a  person  having  the  management  of  such  road  under 
this  section,  and  tnat  he  could  not  recover  penalties  under  it  against  a 
railway  company  who  had  made  a  cut  across  it  and  rendered  it  impass- 
able, and  had  not  in  due  time  restored  it,  as  such  a  dedicator  was  not 
boimd  to  repair  it.    Reg,  v.  Wilson,  18  Q.  B.  348. 

58.  K  in  the  course  of  making  the  railway  the  company  Company 
shall  use  or  interfere  with  any  road  they  shall  from  time  to  J^i^^^JJ^ 
time  make  good  all  damage  done  by  them  to  such  road  ;  and  by  them, 
if  any  question  shall  arise  as  to  the  damage  done  to  any 
such  road  by  the  company,  or  as  to  the  repair  thereof  by 
them,  such  question  shall  be  referred  to  the  determination  of 
two  justices  ;  and  such  justices  may  direct  such  repairs  to  be 
made  in  the  state  of  such  road,  in  respect  of  the  damage 
done  by  the  company,  and  within  such  period  as  they  think 
reasonable,  and  may  impose  on  the  company,  for  not  carry- 
ing into  effect  such  repairs,  any  penalty  not  exceeding  five 
pounds  per  day  as  to  such  justices  shall  seem  just ;  and  such 
penalty  shall  be  paid  to  the  surveyor  or  other  person  having 
the  management  of  the  road  interfered  with  by  the  company, 
if  a  pubUc  road,  and  be  applied  for  the  purposes  of  such 
road,  or  if  a  private  road  the  same  shall  be  paid  to  the  owner 
thereof :  Provided  always,  that  in  determining  any  such 
question  with  regard  to  a  turnpike  road  the  said  justices 
shall  have  regard  to  and  shall  make  full  allowance  for  any 
tolls  that  may  have  been  paid  by  the  company  on  such  road 
in  the  course  of  the  using  thereof. 

The  word  **use"  in  this  section  is  to  be  taken  in  its  ordinary 
sense  meaning,  *'  travel  upon,''  and  a  compan  v  is  liable  to  mske  good 
the  damage  done  to  a  roaa  by  carting  stone,  bricks,  timber,  and  other 
materials,  and  whether  such  carting  is  done  by  contractors,  sub-con- 
tiactors  or  other  persons  emploved  by  the  company.  West  Biding  and 
Grimsby  Railway  Company  v.  Wakefield  Local  Board,  33  L.  J.  M.  C.  174. 
The  order  by  the  justices  should  say  what  length  of  road  has  been  injured, 
and  should  direct  that  portion  to  be  repaireid.  The  conviction,  if  the 
order  is  disobeyed,  should  refer  to  the  order.  London  and  North 
WegUm  Railway  Ckmpany  v.  Weth&rally  20  L.  J.  Q.  B.  337. 
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Sect.  69,       59.  When  the  company  shall   intend  to  apply  for  the 

Proceed-    consent  of  two  justices,  as  hereinbefore  provided,(a)  so  as  to 

appiica-     authorise  them  to  carry  the  railway  across  any  highway  other 

?*^°  ^  to  ^°  *  public  carriage  road  on  the  level,  they  shall,  fourteen 

coDBent  to  days  at  least  previous  to  the  holding  of  the  petty  sessions  at 

inCT  of  ^^*^  which  such  application  is  intended  to  be  made,  cause  notice 

bridiewajB  of  Buch  intended  application  to  be  given  in  some  newspaper 

ways.        circulating  in  the  county,  and  also  to  be  affixed  upon  the 

door   of  the  parish  church  of   the   parish   in   which   such 

crossing  is  intended  to   be  made,  or  if  there  be  no  such 

church  some  other  place  to  which  notices  are  usually  affixed  ; 

and  if  it  appear  to  any  two  or  more  justices  acting  for  the 

district  in  which  such   highway  at   the   proposed  crossing 

thereof  is  situate,  and  assembled  in  petty  sessions,  after  such 

notice  as  aforesaid,  that  the  railway  can,  consistently  with  a 

due    regard    to    the    public    safety    and    convenience,   be 

carried  across  such  highway  on  the  level,  it  shall  be  lawful 

for  such  justices  to  consent  that  the  same  may  be  so  carried 

accordingly. 

(a)  Section  46. 

Appeal  QQ^  If  either  party  shall  feel  aggrieved  by  the  determina- 

determina-  tion  of  such  justices  upon  any  such  application  as  aforesaid, 
*listi^^*^^  it  shall  bo  lawful  for  such  party,  in  like  manner  and  subject 
to  the  like  conditions  as  are  hereinafter  provided  in  the  case 
of  appeals  in  respect  of  penalties  and  forfeitures,  to  ap{)eal 
to  the  quarter  sessions  of  the  county  or  place  in  which  the 
cause  of  appeal  shall  have  arisen  ;  and  it  shall  be  lawful  for 
the  justices  in  such  quarter  sessions,  upon  the  hearing  of  such 
appeal,  either  to  confirm  or  quash  the  determination,  or  to 
make  such  other  order  in  regard  to  the  method  of  carrying 
the  railway  across  such  highway  as  aforesaid,  as  to  them 
shall  seem  fit,  and  to  make  such  order  concerning  the  costs 
both  of  the  original  application  and  of  the  appeal  as  to  them 
shall  seem  reasonable. 

See  fieciion  157,  and  the  Summary  Jurisdiction  Act,  1884  (47  &  48 
Vict,  c,  43). 
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61.  If  the  railway  shall  cross  any  highway  other  than  a  Beet.  61, 
public  carriageway  on  the  level,  the  company  ehall  at  their  Company 
own  expense  make  and  at  all  times   maintain   convenient  gaffident 
ascents  and  descents,  and  other  convenient  approaches,  with  *J§^*^^ 
handrails  or  other  fences,  and  shall,  if  such  highway  be  a  to  bridle- 
bridleway,  erect  and  at  all  times  maintain  good  and  suffi-f^^*yg 
cient  gates,  and  if  the  same  shall  be  a  footway,  good  and  crosmng 
sufficient  gates  or  stiles,  on  each  side  of  the  railway  where  level. 
the  highway  shall  communicate  therewith. 

62.  If>  where  the  railway  shall  cross  any  highway  on  the  Justicca 
level,  the  company  fail  to  make  convenient  ascents  and  power  to 
descents  or  other  convenient  approaches,  and  such  handrails,  order  ap- 
fence,  gates,  and  stiles  as  they  are  hereinbefore  required  toandfenceg 
make,  it  shall  be  lawful  for  two  justices,  on  the  application  *^  hijrhf  ^* 
of  the  surveyor  of  roads,  or  of  any  two  householders  within  ways 

the  parish  or  district  where  such  crossing  shall  be  situate,  on^^e^ 
after  not  less  than  ten  days'  notice  to  the  company,  to  order  ^^^^ 
the  company  to  make  such  ascent  and  descent  or  other 
approach,  or  such  handrails,  fences,  gates,  or  stiles  as  afore- 
said, within  a  period  to  be  limited  for  that  purpose  by  such 
justices  ;  and  if  the  company  fail  to  comply  with  such  order 
they  shall  forfeit  five  pounds  for  every  day  that  they  fail  so 
to  do  ;  and  it  shall  be  lawful  for  the  justices  by  whom  any 
such  penalty  is  imposed  to  order  the  whole  or  any  part 
thereof  to  be  applied,  in  such  manner  and  by  such  person 
as  they  think  fit,  in  executing  the  work  in  respect  whereof 
such  penalty  was  incurred. 

This  section  does  sot  empower  justices  to  order  the  erection  of  hand- 
rails and  fences  at  a  level  crossing  on  a  road  which  is  a  carriage  road 
and  general  highway.  The  only  provision  in  Ithe  Act  requiring  the 
company  to  erect  such  rails  and  fences  is  that  contained  in  section  61, 
which  is  confined  to  highways  other  than  public  carriageways.  Reg,  v. 
Schofield,  69  L.  T.  313. 

63.  If  <^he  commissioners  or  trustees  of  any  turnpike  road,  Screen  for 

or  the  surveyor  of  any  highway,  apprehend  danger  to  the  made,  if 

passengers  on  such  road  in  consequence  of  horses  being  feq»iired 

frightened  by  the  sight  of  the  engines  or  carriages  travelling  Board  of 

Trade. 


diS 


THE  BAILWATS  CLAtJSBS  ACT,  1845. 


Sect  63.  upon  the  railway,  it  shall  be  lawful  for  such  commissioners, 
or  trustees,  or  surveyor,  after  giving  fourteen  days'  notice 
to  the  company,  to  apply  to  the  Board  of  Trade  with  respect 
thereto ;  and  if  it  shall  appear  to  the  said  board  that  such 
danger  might  be  obviated  or  lessened  by  the  construction  of 
any  works  in  the  nature  of  a  screen  near  to  or  adjoining  the 
side  of  such  road,  it  shall  be  lawful  for  them,  if  they  shall 
think  fit,  to  certify  the  works  necessary  or  proper  to  be  exe- 
cuted by  the  company  for  the  purpose  of  obviating  or  lessening 
such  danger,  and  by  such  certificate  to  require  the  company 
to  execute  such  works  within  a  certain  time  after  the  service 
of  such  certificate,  to  be  appointed  by  the  said  board. 

PcnaltT  04^  Where  by  any  such  certificate  as  aforesaid  the  com- 

to  con-  pany  shall  have  been  required  to  execute  any  such  work  in 
struct.  ^ji^  nature  of  a  screen,  they  shall  execute  and  complete  the 
same  within  the  period  appointed  for  that  purpose  in  such 
certificate  ;  and  if  they  fail  so  to  do  they  shall  forfeit  to  the 
said  commissioners,  or  trustees,  or  surveyor,  five  pounds  for 
every  day  during  which  such  works  shall  remain  uncom- 
pleted beyond  the  period  so  appointed  for  their  completion  ; 
and  it  shall  be  lawful  for  the  justices  by  whom  any  such 
penalty  is  imposed  to  order  tlie  whole  or  any  part  thereof  to 
be  laid  out  in  executing  the  work  in  respect  whereof  such 
penalty  was  incurred. 


Justices 
tohaye 
power  to 
order 
repair  of 
bndges, 

ace. 


65.  Where,  under  the  provisions  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  the  company  are 
required  to  maintain  or  keep  in  repair  any  bridge,  fence, 
approach,  gate  or  other  work  executed  by  them,  it  shall  be 
lawful  for  two  justices,  on  the  application  of  the  surveyor  of 
roads  or  of  any  two  householders  of  the  parish  or  district 
where  such  work  may  be  situate,  complaining  that  any  such 
work  is  out  of  repair,  after  not  less  than  ten  days'  notice  to 
the  company,  to  order  the  company  to  put  such  work  into 
complete  repair  within  a  period  to  be  limited  for  that  purpose 
by  such  justices ;  and  if  the  company  fail  to  comply  with 
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such  order  they  shall  forfeit  five  pounds  for  every  day  that  8ect.j85. 
they  fail  so  to  do  ;  and  it  shal  be  lawful  for  the  justices  by 
whom  any  such  penalty  is  imposed  to  order  the  whole  or  any 
part  thereof  to  be  applied,  in  such  manner  and  by  such  persons 
as  they  think  fit,  in  putting  such  work  into  repair. 

Where  an  Act  incorporated  this  Act,  except  as  expreRsly  varied,  and 
provision  was  made  that  trustees  under  the  Turnpike  Acts  should 
require  the  company  to  repair  the  roads,  this  section  was  thereby 
excluded  ;  but  on  the  expiration  of  these  Acts,  under  which  the  trustees 
acted,  the  provisions  of  the  general  Act  were  held  to  revive.  LoTidoriy 
Chatham,  and  Dover  Railway  Company  v.  Board  of  Works  for  IVandsworth, 
L.  R  8  C.  P.  185. 

A  special  Act,  which  incorporated  so  much  of  this  Act  as  relates  "  to 
the  mode  of  crossing  roads  and  construction  of  bridges"  was  held  to 
incorporate  this  section,  and  section  145  which  provides  the  mode  of 
enforcing  the  penalty.  Bristol  and  Exeter  Railioay  Company  v.  Tucker, 
13  C.  B.  (N.fl.)  207. 

06.  l^And  whereas  tlie  expense  might  frequently  he  avoided^  2°*J^  ^^ 

and  public  convenieixce  promoted^  by  a  reference  to  tJie  Board  powered  to 

of  Trade  upon  the  construction  of  public  works  of  an  engineer-  ^^i^^* 

ing  nature  connected  with  tlie  railtoay,  where  a  strict  compliance  tion  of 

with  the  provisions  of  this  or  the  special  Act  might  be  impossible,  roads, 

or  attended  with  inconvenience  to  the  company,  and  wit/wut  bridges, 

_  .  -  ,,.        T^.,,-,,v.    *c.,  where 

adequate  advantage  to  the  public :  Ue  tt  enacted,  that]  (a)  in  a  strict 

case  any  diflference  in  regard  to  the  construction,  alteration,  ^^n^e 
or  restoration  of  any  road  or  bridge,  or  other  public  work  of  with  the 
an  engineering  nature  required  by  the  provisions  of  this  or  imp()«ible 
the  special  Act,  shall  arise  between  the  company  and  any®''\°^'*' 
trustees,  commissioners,  surveyors,  or  other  persons  having 
the  control  of  or  being  authorised  by  law  to  enforce  the  con- 
struction of  such  road,  bridge,  or  work,  it  shall  be  lawful  for 
either  party,  after  giving  fourteen  days'  notice  in  writing  of 
their  intention  so  to  do  to  the  other  party,  to  apply  to  the 
Board  of  Trade  to  decide  upon  the  proper  manner  of  con- 
structing, altering,  or  restoring  such  road,  bridge,  or  other 
work  ;  and  it  shall  be  lawful  for  the  Board  of  Trade,  if  they 
shall  think  fit,  to  decide  the  same  accordingly,  and  to  autho- 
rise, by  certificate  in  writing,  any  arrangement  or  mode  of 
construction  in  regard  to  any  such  road,  bridge,  or  other 
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Sect  66.  work  which  shall  appear  to  them  either  to  be  in  substantial 
compliance  with  the  provisions  of  this  and  the  special  Act,  or 
to  be  calculated  to  aflFord  eqnal  or  greater  accommodation  to 
the  public  using  such  road,  bridge,  or  other  work  ;  and  after 
any  such  certificate  shall  have  been  given  by  the  Board  of 
Trade,  the  road,  bridge,  or  other  work  therein  mentioned 
shall  be  constructed  by  the  company  in  conformity  with  the 
terms  of  such  certificate,  and  being  so  constructed  shall  be 
deemed  to  be  oonstructed  in  conformity  with  the  provisions 
of  this  and  the  special  Act :  Provided  always  that  no  such 
certificate  shall  be  granted  by  the  Board  of  Trade  unless  they 
shall  be  satisfied  that  existing  private  rights  or  interests  will 
not  be  injuriously  affected  thereby. 

(a)  The  recital  has  been  repealed  by  the  Statute  Law  Revision  Act, 
1891. 

Authcnti-       67.  Ajid  be  it  enacted,  that  all  regulations,  certificates, 

^rtificateB  '^^^^^^^j  *^^  other  documents  in  writing  purporting  to  be 

of  the        made  or  issued  by  or  by  the  authority  of  the  Board  of  Trade, 

Trade  ^     *^^  signed  by  some  officer  appointed  for  that  purpose  by  the 

service  of   Board  of  Trade,  shall  for  the  purposes  of  this  and  the  special 

&c.     *      Act,  and  any  Act  incorporated  therewith,- be  deemed  to  have 

been  so  made  and  issued,  and  that  without  proof  of  the  authority 

of  the  person  signing  the  same,  or  of  the  signature  thereto, 

which  matters  shall  be  presumed  until  the  contrary  be  proved ; 

and  service  of  any  such  document,  by  leaving  the  same  at 

one  of  the  principal  offices  of  the  railway  company,  or  by 

sending  the  same  by  post  addressed  to  the  secretary  at  such 

office,  shall  be  deemed  good  service  upon  the  company  ;  and 

all  notices  and  other  documents  required  by  this  or  the  special 

Act  to  be  given  to  or  laid  before  the  Board  of  Trade  shall  be 

delivered  at,  or  sent  by  post  addresscni  to,  the  office  of  the 

Board  of  Trade  in  London. 

And  with  respect  to  works  for  the  accommodation  of  lands 
adjoining  the  railway,  be  it  enated  as  follows  : 

This  heading  covers  sections  68 — 76. 
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68.  The  Company  shall  make  and  at  all  times  thereafter  Sect  68« 
maintain  the  following  works  for  the  accommodation  of  the 
owners  and  occnpiers  of  lands  adjoining  the  railway  ;  (that 
is  to  say,) 

Such  and  so  many  convenient  gates,  hridges,  arches,  cul-  bridges 
verts  and  passages  over,  under,  or  by  the  sides  of  or  &c. : 
leading  to  or  from  the  railway  as  shall  be  necessary  for 
the  purpose  of  making  good  any  interruptions  caused  by 
the  railway  to  the  use  of  the  lands  through  which  the 
railway  shall  be  made  ;  and  such  works  shall  be  made 
forthwith  after  the  part  of  the  railway  passing  over  such 
lands  shall  have  been  laid  out  or  formed,  or  during  the 
formation  thereof : 

Also  sufficient  posts,  rails,  hedges,  ditches,  mounds  or  other  Fences : 
fences  for  separating  the  land  taken  for  the  use  of  the 
railway  from  the  adjoining  lands  not  taken,  and  pro- 
tecting such  lands  from  trespass,  or  the  cattle  of  the 
owners  or  occupiers  thereof  from  straying  thereout,  by 
reason  of  the  railway,  together  with  all  necessary  gates 
made  to  open  towards  such  adjoining  lands,  and  not 
towards  the  railway,  and  all  necessary  stiles  ;  and  such 
posts,  rails,  and  other  fences  shall  be  made  forthwith 
after  the  taking  of  any  such  lands,  if  the  owners  thereof 
shall  so  require,  and  the  said  other  works  as  soon  as  con- 
veniently may  be : 

Also  all  necessary  arches,  tunnels,  culverts,  drains,  or  other  Drains : 
passages,  either  over  or  under  or  by  the  sides  of  the 
railway,  of  such  dimensions  as  will  be  sufficient  at  all 
times  to  convey  the  water  as  clearly  from  the  lands 
lying  near  or  affected  by  the  railway  as  before  the 
making  of  the  railway,  or  as  nearly  so  as  may  be  ;  and 
such  works  shall  be  made  from  time  to  time  as  the 
railway  works  proceed : 

Also  proper  watering  places  for  cattle  where  by  reason  of  Watering 
the   railway  the  cattle  of  any  person  occupying  any  P**^®^* 
lands  lying  near  thereto  shall  be  deprived  of  access  to 
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B6Ct.  68.  their  former  watering  places  ;  and  such  watering  places 

shall  be  so  made  as  to  be  at  all  times  as  sufficiently 
supplied  with  water  as  theretofore,  and  as  if  the  railway- 
had  not  been  made,  or  as  nearly  so  as  may  be  ;  and  the 
company  shall  make  aU  necessary  watercourses  and 
drains  for  the  purpose  of  convejring  water  to  the  said 
watering  places : 

Provided  always,  that  the  company  shall  not  be  required  to 
make  such  accommodation  works  in  such  a  manner  as  would 
prevent  or  obstruct  the  working  or  using  of  the  railway,  nor 
to  make  any  accommodation  works  with  respect  to  which  the 
owners  and  occupiers  of  the  lands  shall  have  agreed  to  receive 
and  shall  have  been  paid  compensation  instead  of  the  making 
them. 

**  Shall  make  ...  the  following  works."— The  powers  of 
the  company  to  take  lands  compulsorily  extend  to  taking  lands  for 
these  works  as  well  as  for  the  actual  construction  of  the  railway,  pro- 
vided the  company  has  been  authorised  to  take  the  lands  if  required. 
See  note  to  section  16.  svmra,  p.  318,  and  cases  there  cited ;  and  see  also 
section  18  of  the  Lands  Clauses  Act,  1845,  note,  *^  Land  authorised  to  be 
taken,"  ante,  p.  38. 

This  section  has  reference  to  what  takes  place  upon  the  surface  of  the 
land  and  not  below  the  surface,  as  in  the  case  of  mines,  and  a  company 
would  not  be  required  to  make  accommodation  works  for  mine  owners. 
Reg,  v.  Fisher,  13  C.  B.  (n.b.)  191.  The  question  whether  works  made 
by  a  company  &re  accommodation  works  so  as  to  entitle  an  adjoining 
owner  to  nave  them  maintained  is  one  to  be  determined  at  the  time  of 
the  construction  of  the  works,  and  the  owner  should  at  that  time  elect  as 
to  the  step  he  will  take  for  obtaining  redress  under  the  statute.  S.  C. 
pp.  199,  200. 

Where  the  com])en8ation  for  the  severance  of  land  is  being  ascertained 
by  arbitrators  or  iury,  they  will  be  entitled  and  ought  to  take  into 
account  the  fact  that  accommodation  works  may  be  ordered ;  but  that 
is  only  in  rei^rd  to  the  present  and  not  the  prospective  use  of  the  land. 
See  Lands  Clauses  Act,  1845,  s.  63,  ante,  p.  118 ;  Beg,  v.  Brown,  L.  R  2 
Q.  B.  630. 

Where  a  railway  company  provided  a  level  crossing  to  join  the  severed 
portions  of  an  owner's  land,  and  the  owner  afterwards  granted  the  land 
on  one  side  to  one  person,  and  later  the  land  on  the  other  side  to  another 
person,  and  the  former  released  to  the  company  his  right  to  use  the 
crossing,  and  the  company  on  their  own  land  erected  fences  which 
obstructed  the  crossing,  it  was  held  that  they  were  entitled  so  to  do  as 
the  owner  who  had  not  released  his  right  had  no  land  to  which  he  was 
entitled  to  have  communication,  and  an  injunction  was  granted  to 
restrain  him  from  injuring  the  fences,  but  without  prejudice  to  any 
right  be  might  acquire  if  he  became  possessed  of  any  part  of  the  severed 
land.    Midland  Railway  Company  v.  Qrihble  (1895),  2  CL  129. 


FENCING  THE  RAILWAY,  353 

*^  Passages." — ^Wbere  under  a  special  Acta  company  was  lequiied  to  Sect.  68. 
make  such  communications  as  would  be  necessary  for  the  convenient  — 
use  of  certain  pasture  land,  and  the  land  was  afterwards  turned  into 
building  land,  the  owners  of  houses  built  on  the  land  were  held  entitled 
to  use  the  level  crossings  made  when  the  land  was  pasture  land.  United 
Land  Company  v.  GrefU  Eastern  Railway  Company^  10  Ch.  586 ;  cf.  Finch 
Y.  Great  JVestem  Railway  Company ^  5  Ex.  D.  254. 

The  word  "  necessary "  here  applies  only  to  making  good  interrup- 
tions. If  they  can  be  made  good  in  more  than  one  way,  the  company, 
acting  under  the  advice  of  their  engineer,  may  choose  which  way  the 
works  are  to  be  done,  provided  each  way  be  convenient  If  they  are 
not  convenient,  the  landlord  can  apply  to  the  mapstrates  under  section 
69.  The  company  has,  therefore,  power  to  take  lands  compulsorily  for 
making  good  an  interruption  in  a  convenient  way,  and  the  landowner 
whose  land  is  taken  cannot  object  that  it  might  be  done  in  another  way. 
Wilkinson  v.  HvM  and  Bamstey  Railway  and  Dock  Company,  20  Ch.  D. 
323 ;  Bowling  v.  Pontypool,  dcc,^  Railway  Company^  18  Eq.  714. 

"Fences."— The  Railway  Reguktion  Act,  1842  (5  &  6  Vict  c  55), 
s.  10,  enacts  as  follows : — 

"All  railway  companies  shall  be  under  the  same  liability  of  obligation 
to  erect  and  .to  maintain  and  repair  good  and  sufficient  fences  throughout 
the  whole  of  their  respective  Imes,  as  they  would  have  been  if  every 
part  of  such  fences  had  been  originally  oraered  to  be  made  under  an 
Older  of  justices  b^  virtue  of  the  provisions  to  that  effect  in  the  Acts 
of  Parliament  relating  to  such  railways  respectively." 

This  section  has  not  been  repealed,  and  is  printed  in  the  revised 
statutes,  although  Jervis,  C.J.,  in  Manchestery  SkeffiM,  and  lAncolnMre 
Railway  Company  v.  WaUis,  23  L.  J.  C.  P.  85,  p.  89,  expressed  an  opinion 
that  it  was  repealed  and  consolidated  in  the  Railways  Clauses  Act,  1845, 
BS.  68  and  69.  As  to  when  an  Act  is  impliedly  repealed,  see  Wyatt  v. 
Geins  (1893),  2  Q.  B.  225  ;  Summers  v.  HoUxym  Board  of  Works  (1895), 
1  Q.  B.  612  ;  OUy  and  SoiUh  London  Railway  Company  v.  London  County 
CouncU  (1891),  2  Q.  B.  513. 

The  obligation  to  make  and  maintain  fences  applies  only  as  against 
the  cattle  of  the  owners*  and  occupiers  of  adjoining  lands  and  their 
licensees,  and  does  not  apply  to  sheep  trespassing  or  cattle  straying  on 
the  highway.  The  liability  is  the  same  as  that  at  common  law  of  an 
owner  who  is  bound  to  make  and  maintain  a  fence  by  prescription. 
Ricketts  V.  Ea^  and  West  India  Docks  and  Birmingham  EaUway  Com* 
pany,  21  L.  J.  C.  P.  201 ;  Manchester,  Sheffield,  and  Lincolnshire  Railway 
Company  Y.  Wallis,  23  L,  J.  C.  P.  85  ;  Dawson  v.  Midland  Railway  Comr 
pany,  L.  R.  8  Ex.  9. 

A  highway  is  adjoining  land  within  this  section,  but  the  section 
applies  only  in  the  case  of  animals  driven  along  it,  and  not  to  those 
straying  on  it  Midland  Railway  Company  v.  Vaykin,  17  C.  B.  126 ; 
Manchester,  Sheffield,  and  Lincolnshire  Railway  Company  v.  Wallis,  23 
L.  J.  C.  P.  85. 

Sufficiency  offence. — "Cattle"  in  this  section  includes  "pigs,"  and  the 
fence  must  be  sufficient  to  prevent  pigs  gettiiM;  on  the  line.  Child  v. 
Heam,  L.  R.  9  Ex.  176.  It  must  also  be  sufficient  to  prevent  horses 
and  other  cattle  putting  their  heads  through  and  doing  damage.  Wise- 
man V.  BoofejT,  3  C.  P.  D.  184.  If  sheep  escape  through  a  hole  in  a 
hedge,  which  is  the  fence  provided,  the  company  will  be  liable.  Bessant 

2a 
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8aet  68.  ▼.  OrnU  WaUim  BailiDay  Company  8  C.  B.  (n.b.)  368.  And  a  railway 
—  company  have  been  held  liable  where  a  bull  jumped  over  an  iron  fence 
six  feet  high.  8.  C.  p.  372.  The  fact  that  a  spring  catch  on  a  gjate  is 
out  of  order  is  evidence  of  negligence  on  the  part  of  the  company  in  not 
maintaining  a  sufficient  fence  and  gate,  although  there  may  be  other 
fastenings  to  the  gate.  Brooks  v.  London  and  North  Wwiem  Raihcay 
Cimpany,  33  W.  R.  167. 

Drains. — A  company  under  this  section  is  not  bound  to  make  and 
maintain  drains  to  carry  away  water  so  as  to  prevent  it  percolating  into 
mines  below  the  railway.  Eeg,  v.  Fisher^  3  B.  &  8.  191.  The  remedy  in 
such  a  case  is  not  by  proceeding  under  action  69,  but  by  action.  S.  C. 
and  Bagnall  v.  London  and  North  fVatem  Mailtvay  Ckmpany,  7  H.  &  N. 
4SLZ, 

Proviso, — The  fact  that  the  landowner  may  receive  compensation 
instead  of  requiring  accommodation  works  to  be  done  will  not  exonerate 
the  railway  company  from  making  and  maintaining  accommodation  works 
for  a  tenant  who  may  be  in  occupation  at  the  time  the  railway  is  made. 
Corry  v.  Great  Western  Raihcay  Uompany^  7  Q.  B.  D.  322. 

As  to  the  effect  of  receiving  compensation  so  as  to  disentitle  him  from 
crossing  the  line  until  the  accommcxlation  works  are  made,  3ee  section  74, 
post 

Where  a  railway  company  by  contract  agi*eed  to  make  certain  accom- 
modation works,  and  to  render  certain  personal  service  as  part  of  the 
compensation,  for  land  taken  ;  but  after  the  railway  had  been  closed  for 
some  years  the  undertaking  was  sold  to  another  company,  subject  to  the 
contracts  and  liabilities  of  the  old  comiiany,  the  Court  granted  specific 

Serformance  of  the  contracts  to  make  tne  accommodation  works,  and  to 
o  the  service  against  the  purchasing  company.  Fortescue  v.  Lostvnthiel 
and  Fowsy  Railway  Company  [1894],  3  Ch.  621,  following  Karl  of  Jersey 
V.  Great  Western  Railway  Company,' ib,y  note,  p.  625.  For  form  of  order 
against  a  railway  company  to  observe  contracts,  see  S.  C.  and  Gree^ie  v. 
West  Cheshire  Railway  Company,  13  Eq.  44. 

Differ-  QQ^  If  any  difference  arise  respecting  the  kind  or  number 

accommo-  of  any  Buch  accommodation  works,   or  the  dimensions  or 
works  to     sufficiency  thereof,  or  respecting  the  maintaining  thereof,  the 
be  settled    same  shall  be  determined  by  two  justices  ;  and  such  justices 
y  justices,  ^^^^jj  ^j^^  appoint  the  time  within  which  such  work  shall  bo 
commenced  and  executed  by  the  company. 

The  justices  have  power  to  determine  what  works  are  sufficient  on 
account  of  the  interruption  to  the  use  of  the  land,  that  is  to  the  present 
and  not  to  the  prospective  use  of  it ;  the  use  at  the  time  of  the  inter- 
niption.  Thu8,  if  it  is  agricultural  land,  thev  could  not  take  into 
account  that  it  might  soon  be  used  for  buildnig  pui-poees.  Reg.  v. 
Brorni,  L.  R.  2  Q.  B.  630 ;  and  see  Reg.  v.  Fishei',  13  C.  B.  (n.s.)  191. 
Their  jurisdiction  is,  however,  limited  only  to  deciding  the  kind, 
number,  and  sufficiency.     They  have  no  power  to  decide  whether  thei'e 
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shall  or  shall  not  be  accommodation  works.    That  question  is  determin-  Seot.  6B« 
able  by  the  High  Court,  and  the  question  can  be  raised  on  an  application       — 
for  a  mandamus  requiring  the  company  to  make  accommodation  works. 
Reg.  V.  Waterfofd  and  Limerick  Batlvniy  Oomfany^  S  Ir.  C.  L.  680. 

The  High  Court  will  not  exercise  a  concurrent  jurisdiction  with  the 
justices  as  to  the  sufficiency  of  accommodation  woi-ks  either  durinc  the 
construction  of  the  railway  or  after  its  completion.  Hood  v.  North 
Eastern  Railvxiy  Gompanj/y  11  Eq.  116. 

An  arbitrator  or  jury  in  assessing  compensation  for  land  severed  have 
no  power  to  order  accommodation  works,  or  to  award  anything  in  respect 
of  tne  same.    Beg,  v.  South  Wales  Railvxiy  Company,  13  Q.  B.  988. 

70.  If  f'Or  fourteen  days  next  after  the  time  appointed  by  Execution 
Biich  justices  for  the  commenoement  of  any  such  works  the  by  owners 
company  shall  fail  to  commence  such  works,  or  having  com-  J°  f^*****' 
menced  shall  fail  to  proceed  diligently  to  execute  the  same  in  company 
a  sufficient  manner,  it  shall  be  lawful  for  the  party  aggrieved 

by  such  failure  himself  to  execute  such  works  or  repairs ;  and 
the  reasonable  expenses  thereof  shall  be  repaid  by  the  com- 
pany to  the  party  by  whom  the  same  shall  so  have  been 
executed ;  and  if  there  be  any  dispute  about  such  expenses 
the  same  shall  be  settled  by  two  justices  :  Provided  always, 
that  no  such  owner  or  occupier  or  other  person  shall  obstruct 
or  injure  the  railway,  or  any  of  the  works  connected  there- 
with, for  a  longer  time  nor  use  them  in  any  other  manner 
than  is  unavoidably  necessary  for  the  execution  or  repair  of 
such  accommodation  works. 

71.  If  any  of  the  owners  or  occupiers  of  lands  affected  by  ^oww  to 
such  railway  shall  consider  the  accommodation  works  made  Umd  to 
by  the  company,  or  directed  by  such  justices  to  be  made  by  "*^®io„al 
the  company,  insufficient  for  the  commodious  use  of  their  accom- 
respective  lands,  it  shall  be  lawful  for  any  such  owner  or  "orks.^^^ 
occupier  at  any  time,  at  his  own  expense,  to  make  such  further 
works  for  that  purpose  as  he  shall  think  necessary,  and  as 

shall  be  agreed  to  by  the  company,  or,  in  case  of  difference, 
as  shall  be  authorised  by  two  justices, 

72.  If  the  company  so  desire,  all  such  last-mentioned  Snch 
accommodation  works  shall  be  constructed  under  the  super-  y^  <»on. 
intendence  of  their  engineer,  and  according  to  plans  and  '^'^^^^ 

2  A  2 
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Sect.  72.  specifications  to  be  submitted  to  and  approved  by  sach 
Buperin-  engineer ;  nevertheless  the  company  shall  not  be  entitled  to 
SfthT^  require  either  that  plans  should  be  adopted  which  would 
company's  involve  a  greater  expense  than  that  incurred  in  the  execution 
engineer.    ^^  gimilar  works  by  the  company  or  that  the  plans  selected 

should  be  executed  in  a  more  expensive  manner  than  that 

adopted  in  similar  cases  by  the  company. 

Accommo-  73.  Th®  company  shall  not  be  compelled  to  make  any 
works  not  farther  or  additional  accommodation  works  for  the  use  of 
*o bere-  owners  and  occupiers  of  land  adjoining  the  railway  after  the 
after  five  expiration  of  the  prescribed  period,  or,  if  no  period  be  pre- 
years.  scribed,  after  five  years  from  the  completion  of  the  works, 
and  the  opening  of  the  railway  for  public  use. 

If  an  accommodation  work  is  made  and  considered  sufficient  at  the 
time  a  railway  is  made,  and  is  properly  maintained  as  made,  the  land- 
owner has  no  reme<ly  if  after  five  years  he  suffers  damage  by  alleged 
insufficiency  in  the  work  constructed.  Golley  v.  London  and  North 
Western  RaUvxiy  Company^  5  Ex.  D.  277  ;  Ryan  v.  Great  Southern  and 
Western  Railway  Company ,  32  L.  R.  Ir.  15. 

Owners  to      74.  Until  the  company  shall  have  made  the  bridges  or 
be  allowed  other  proper  communications  which  they  shall  under  the  pro- 
nntil         visions  herein,  or  in  the  special  Act,  or  any  Act  incorporated 
dation™^  therewith,  contained,  have  been  required  to  make  between 
works  are  lands  intersected  by  the  railway,  and  no  longer,  the  owners 
and  occupiers  of  such  lands  and  any  other  persons  whose 
right  of  way  shall  be  affected  by  the  want  of  such  communica- 
tion, and  their  respective  servants,  may  at  all  times  freely  pass 
and  repass,  with  carriages,  horses,  and  other  animals,  directly 
(but  not  otherwise)  across  the  part  of  the  railway  made  in  or 
through  their  respective  lands,   solely  for  the  purpose  of 
occupying  the  same  lands,  or  for  the  exercise  of  such  right  of 
way,  and  so  as  not  to  obstruct  the  passage  along  the  railway, 
or  to  damage  the  same  ;  nevertheless,  if  the  owner  or  occu- 
pier of  any  such  lands  have  in  his  arrangements  with  the 
company  received  or  agreed  to  receive  compensation  for  or 
on  account  of  any  such  communications,  instead  of  the  same 
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being  formed,  such  owner  or  occupier,  or  those  claiming  Sect.  74. 
under  him,  shall  not  be  entitled  so  to  cross  the  railway. 

Where  an  owner  of  land  severed  by  a  railway  claimed  compensation 
from  the  company,  and  the  jury  awarded  compensation  on  the  footing 
that  there  was  to  be  a  total  separation  of  his  land  without  any  commu- 
nication being  made,  which  compensation  he  received,  this  was  held  to 
be  an  arrangement  within  a  section  of  the  special  Act  corresponding 
to  the  above  section,  and  it  was  further  held  that  he  was  a  trespasser  if 
he  afterwards  crossed  the  line.  Manning  v.  Eastern  Counties  jRailway 
Canipanyy  3  R  C.  637. 

75.  If  a^y  person  omit  to  shut  and  fasten  any  gate  set  up  Penalty  on 
at  either  side  of  the  railway,  for  the  accommodation  of  the  Sliming 
owners  or  occupiers  of  the  adjoining  lands,  as  soon  as  he  and  ^  fwten 
the  carriage,  cattle,  or  other  animals  under  his  care  have 
passed  through  the  same,  he  shall  forfeit  for  every  such  offence 

any  sum  not  exceeding  forty  shiUings. 

76.  And  be  it  enacted,  that  this  or  the  special  Act  shall  Power  to 
not  prevent  the  owners  or  occupiers  of  lands  adjoining  to  the  ^^ke*  ^ 
railway,  or  any  other  persons,  from  laying  down,  either  upon  prirate 
their  own  lands  or  upon  the  lands  of  other  persons,  with  the  railways 
consent  of  such  persons,  any  collateral  branches  of  railway  to  communi- 
communicate  with  the  railway,  for  the  purpose  of  bringing  with  the 
carriages  to  or  from  or  upon  the  railway,  but  under  and  ^^  g^yict. 
subject  to  the  provisions  and  restrictions  of  an  Act  passed  in  c  66. 
the  sixth  year  of  the  reign  of  Her  present  Majesty,  intituled 

An  Act  for  the  better  Regulation  of  Railways^  and  for  tlie 
Conveyance  of  Troops  ;  and  the  company  shall,  if  required,  at 
the  expense  of  such  owners  and  occupiers  and  other  persons, 
and  subject  also  to  the  provisions  of  the  said  last-mentioned 
Act,  make  openings  in  the  rails,  and  such  additional  lines  of 
rail  as  may  be  necessary  for  effecting  such  communication, 
in  places  where  the  communication  can  be  made  with  safety 
to  the  public,  and  without  injury  to  the  railway,  and  without 
inconvenience  to  the  traffic  thereon  ;  and  the  company  shall 
not  take  any  rate  or  toll  or  other  moneys  for  the  passing  of 
any  passengers,  goods,  or  other  things  along  any  branch  so 
to  be  made  by  any  such  owner  or  occupier  or  other  person  ; 
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Sect.  76,  but  this  enactment  shall  be  subject  to  the  following  restric- 
tions and  conditions  ;  (that  is  to  say,) 

tioM^and        ^^  ®^^^  branch  railway  shall  run  parallel  to  the  railway  ; 

conditions.  The  company  shall  not  be  bound  to  make  any  such  openings 
in  any  place  which  they  shall  have  set  apart  for  any 
specific  purpose  with  which  such  communication  would 
interfere,  nor  upon  any  inclined  plane  or  bridge,  nor  in 
any  tunnel : 
The  persons  making  or  using  such  branch  railways  shall  be 
subject  to  all  bye-laws  and  regulations  of  the  company 
from  time  to  time  made  with  respect  to  passing  upon  or 
crossing  the  railway,  and  otherwise  ;  and  the  persons 
making  or  using  such  branch  railways  shall  be  bound  to 
construct,  and  from  time  to  time,  as  need  may  require, 
to  renew,  the  offset  plates  and  switches  according  to  the 
most  approved  plan  adopted  by  the  company,  and  under 
the  direction  of  their  engineer. 

Where  a  railway  company  has  given  permission  to  make  an  opening 
for  a  private  siding,  such  permission  is  not  a  license,  and  after  the  private 
line  has  been  made,  it  cannot  be  revoked.  Bell  v.  Midland  Kailway 
Company^  3  De  G.  &  J.  673. 

As  to  renewing  offset  plates  and  switches,  see  Woodniffx,  Brecon^  d:c., 
Railway  Companyy  28  Ch.  D.  190. 

And  with  respect  to  mines  lying  under  or  near  the  railway, 
be  it  enacted  as  follows  : 

Company  77.  The  company  shall  not  be  entitled  to  any  mines  of 
entitled  to  ^^^'>  ironstone,  slate,  or  other  minerals  under  any  land 
minerals,  purchased  by  them,  except  only  such  parts  thereof  as  shall  be 
necessary  to  be  dug  or  carried  away  or  used  in  the  construc- 
tion of  the  works,  unless  the  same  shall  have  been  expressly 
purchased  ;  and  all  such  mines,  excepting  as  aforesaid,  shall 
be  deemed  to  be  excepted  out  of  the  conveyance  of  such 
lands,  unless  they  shall  have  been  expressly  named  therein 
and  conveyed  thereby. 

"With  respect  to  Mines.*'— Under  this  heading  are  included 
sections  77 — 85.  With  these  stctions  may  be  compared  sections  18 — 27 
of  the  Waterworks  Clauses  Act,  1847  {po8t\  which  contain  slightly 
different  provisions  in  regard  to  mines. 
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In  cases  under  these  respective  Acts,  these  clauses  are  to  be  reflarded  Beet.  ??• 
as  a  statutory  code  as  to  the  relative  rights  of  mine  owners  ana  com-  — 
panies  where  lands  are  compulsorily  taken.  They  are  intended  to  deal 
with  every  case,  and  to  get  rid  of  lul  the  ordinary  law  as  to  the  subject 
Great  Westwn  Railway  Company  v.  Bennett^  L.  K  2  H.  L.  37 ;  in  rs 
Lord  Gerard  ai\d  London  and  North  Western  Railway  Company  [1896], 
1  Q.  B.  459,  as  to  railwavs ;  and  HoUiday  v.  Mayor  of  Wakefield  (1891), 
A.  C.  81,  as  to  waterworks. 

^^  Mines  of  Coal,  Ironstone,  Slate,  or  other  Minerals."— The 
interpretation  of  these  words  in  this  section  and  in  corresponding 
sections  of  other  consolidating  Acts  has  given  rise  to  some  conflict  of 
judicial  opinion. 

According  to  the  general  law  in  England,  a  reeer\'ation  of  ^  minerali" 
includes  every  substance  which  can  he  got  from  underneath  the  surface 
of  the  earth  for  the  purpose  of  profit,  unless  there  is  something  in  the 
context  or  in  the  nature  of  the  transaction  to  give  it  a  more  limited 
meaning.  Hext  v.  Gill^  7  Ch.  699,  p.  712.  It  would  thus  include  all 
substances  (other  than  the  agricultural  surface  of  the  ground)  which 
may  be  got  for  manufacturing  or  mercantile  purposes,  midland  Rail- 
i€ay  Company  v.  Checkley,  4  Eq.  19.  Some  exception  has  been  taken  to 
the  element  of  profit  as  not  a  necessary  part  ot  the  definition.  See  per 
Lord  Halsburt  in  Lord  Provost  of  Glasgow  v.  Farie^  13  A.  C.  667, 
p.  670  ;  and  see  per  Lord  Herschell  in  Midland  Railway  Co.  v.  Robin" 
8<mj  15  A.  C.  19,  p.  27.  But  the  rule  laid  down  in  Hext  v.  GUI  has  been 
followed  with  approval  as  resards  ordinary  reservations  in  ordinary 
grants  by  the  Court  of  Appeal  in  Earl  of  Jersey  v.  Neath  Guardians^ 
22  Q.  B.  D.  555.  Accord mg  to  the  general  law,  therefore,  minerals 
include  clay  and  brick  earth  {Earl  of  Jersey  v.  Neath  Guardians^  supra; 
Hext  V.  Giil^  supra),  freestone  and  other  stone  usually  got  by  quarrying 
(Bell  V.  Wilson,  I  Ch.  303 ;  Midland  Railway  Company  v.  Checkley,  4  Eq. 
19),  and  coprolites.    Attorney-General  v.  Tomline,  5  Ch.  D.  750. 

Such  being  the  general  law  as  to  what  are  minerals,  its  application  to 
this  section  is  rendered  more  difficult  by  reason  of  the  fact  that  the 
words  are  not  "  mines  and  minerals,"  but  "  mines  of  minerals.''  It  is 
now  clear,  from  a  series  of  authorities,  that  the  method  of  getting  the 
mineral  does  not  afford  a  criterion  as  to  whether  any  particular  layer  of 
minerals  constitute  cwnine.  The  word  "mine"  in  this  section  is  used  in 
the  '^nddest  sense  that  can  be  properly  given  to  it,  and  it  must  be  taken  to 
signify  all  excavations  by  which  the  excepted  minerals  can  be  legitimately 
worked  and  got,  whether  by  surface  or  underground  working.  Midlaiia 
Raihcay  Cojnpa^iy  v.  Rohiiison,  15  A.  C.  19.  per  Lords  Watson  and 
Herschell,  np.  28  and  34.  In  that  case.  Lord  Macxaohten  considered 
that  "  mines "  referred  only  to  underground  workings,  adhering  to  an 
opinion  to  tlie  same  effect  expressed  in  Lord  Provost  of  Glasgow  v.  Farie, 
13  A.  C.  657 ;  but  although  supported  in  that  opinion  by  obiter  dicta,  the 
general  course  of  the  decisions  nas  been  in  the  opposite  direction. 

Thus  it  has  been  held  in  several  cases  that  if  the  usual  mode  of  a 
district  to  obtain  the  mineral  is  by  digging,  then  such  digging  will  be 
mining  within  this  section  ;  on  this  principle  it  has  been  decided  that 
among  the  minerals  to  which  a  railway  company  shall  not  be  entitled 
without  purchase  are  included : — clay  [Mialand  Railway  Company  v. 
Haunjchioood  Brick  and  TUe  Companv,  20  Ch.  D.  552  ;  Tiverton  v.  Loose- 
mor^22  Ch,  D.  25,  per  Fry,  J. ;  Midland  Railway  Company  v.  Miles, 
33  Cn.  D.  632 ;  Ruawm  Brick,  <fcc..  Company  v.  Greai  Western  Railvxiy 
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Soot.  77.  Company  Cl&93\  1  Ch.  427)  ;'and  also  limestone  worked  from  the  surface. 
—       MiaianaRMway  Company  v.  Robinson^  15  A.  C.  19  ;  Dixon  v.  Caledonian 
Bailtoay  Company,  6  A.  C.  820. 

A  freestone  quarry  has  also  been  held  in  a  Scotch  case  to  be  a  mine 
within  this  section  {Jamieson  v.  North  British  Railtcay  Company,  6  Scot 
L.  R  188),  but  apart  from  the  statute,  "  mines  and  minerals,"  in  Scotch 
law,  would  not  include  a  freestone  quany.  Menziea  v.  Earl  of  Breadal- 
bane,  1  Shaw  Ap.  225. 

But  not  every  scattered  piece  of  mineral  lying  under  land  can  be 
called  a  mine,  but  only  mineral  substances  lyinj;  in  seams,  beds  or  strata. 
Lord  Provost  of  Glasgow  v.  Farie,  13  A.  C.  657,  p.  685  ;  explained  in 
Midland  Railioay  Company  v.  Robinson,  16  A.  C.  19,  p.  27.  In  Farias 
Case,  a  bed  of  valuable  clay,  fonning  part  of  the  surface  or  subsoil,  was 
held  to  have  passed  to  the  companv  and  not  to  be  reserv^ed  to  the  land- 
owner. Lora  Herschell  dissented  from  the  finding,  and  the  judgments 
of  the  other  three  lords  present  were  based  on  different  grounds.  Lord 
Halsburt  based  his  opinion  on  the  ground  that  in  Scotcti  law  the  word 
mine  only  included  undei^ground  workings,  and  Lord  Macnaghten 
held  generallv  that  such  was  the  })roper  meaning  of  "  mine."  Lord 
Watson  held,  that  the  question  whether  it  was  a  mine  or  not  was  inde- 
pendent of  the  manner  of  working,  but  that  what  a  company  acquires 
on  purchasing  the  surface  was  the  upper  soil  and  subsoil,  whether  clay, 
sand,  or  gravel,  and  that  clay  forming  part  of  the  soil  or  subsoil  passed 
to  the  company.  To  this  view  he  adnered  in  Midland  RaUtcay  Com- 
pany V.  Robinson,  15  A.  C.  19,  p.  34,  adding  that  it  would  be  more 
accurate  to  say  that  the  expression  "  mines  of  coal,  &c.,"  is  used  by  the 
legislature  to  denote  the  minerals  in  situ,  without  reference  to  the 
manner  in  which  they  can  be  worked. 

In  Ruabon  Brick  Company  v.  Great  Western  Raihoay  Company  (1893), 
1  Ch.  427,  the  clay  came  up  nearly  to  the  surface  of  the  land,  being  only 
covered  by  a  layer  of  surface  soil  from  three  to  eight  feet  thick,  but  it 
was  expressly  reserved  in  the  conveyance,  and  the  point  that  it  formed 
part  of  the  surface  does  not  appear  to  have  been  taken« 

^'Unless  .  .  .  expressly  purchased."— Kailway  companies 
may  purchase  the  mines  compulsorily  at  the  time  they  purchase  the 
surfswe,  as  this  section  does  not  affect  their  power  lo  purchase.  They 
may  also  purchase  them  compulsoril}'  after  they  nave  purchased  the 
surface,  if  their  time  for  compulsory  purchase  of  land  has  not  expired, 
and  if  they  are  necessary  for  the  support  of  the  surface.  Errington  v. 
Metropolitan  District  Railway  Company,  19  Ch.  D.  559.  As  to  the 
question  of  support,  see  note  to  section  79,  infra. 

A  railway  company  entering  under  section  85  of  the  Lands  Clauses 
Act,  1845, 18  not  tx)und  to  give  a  l)ond  for  the  minerals,  although  the 
company  may  afterwards  agree  to  purcha'^e  them,  and  payment  of  the 
price  of  the  surface  only  will  be  a  fulfilment  of  the  bond.  £x  parte  Neath 
ItailvHiy  Company,  2  Ch.  D.  201. 

A  railway  company  may  also  purchase  certain  of  the  minerals,  such 
as  clay  and  gravel,  and  exclude  others  such  as  coal  (Lord  Gerard  v. 
London  and  North  Western  Railtcay  Company  (1895),  1  Q.  R  459),  and 
as  it  is  doubtful  how  far  the  decision  in  Lord  Provost  of  Glasgow  v.  Farie, 
13  A.  C.  657  (see  note,  supra\  as  to  surface  minerals,  is  applicable  to 
cases  under  the  English  Kailway  Clauses  Acts,  railway  companies  will 
|io  doubt  protect  themselves   from  having  to  purchase  tne  suiface 
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minerals  a  second  time  by  including  clay  and  gravel  in  their  notice  to  Seot.  77. 
treat.    If  they  are  not  included  in  the  notice  they  cannot  be  included       — 
in  the  conveyance,  although  all  the  minerals  known  to  be  in  the  land  are 

gavel  and  clay,  and  the  land  has  been  valued  at  a  high  price  as  building 
nd.    Re  Metropolitan  District  Railway  Company  v.  Cotton^s  Trustees^ 
46  L.  T.  103. 

AVhere  a  company  gives  notice  to  treat  for  the  land  and  minerals, 
there  is  no  rule  which  imposes  on  a  landowner  the  burden  of  proving 
by  costly  experiments  the  mineral  contents  of  his  land,  and  if  there  is 
sufficient  evidence  to  justify  a  jury  in  coming  to  the  conclusion  that 
valuable  minerals  exist  the  verdict  will  not  be  disturbed,  because  the 
landowner  has  not  proved  that  the  minerals  in  fact  do  exist  Brown  v. 
Commissioner  for  Railway Sy  15  A.  C.  240  ;  an  appeal  from  New  South 
Wales  to  the  Privy  Council. 

If  companies  in  constructing  the  railway  dig  up  any  of  the  clay,  they 
will  have  to  pay  compensation  for  it ;  but  the  fact  that  they  do  so  dig 
lip  part  thereof  is  not  to  be  taken  as  evidence  of  their  intention  to  take 
the  minerals.  In  re  Corporation  of  Huddersfield  arid  Jacovib,  10  Ch.  92. 
If  a  railway  company  in  the  construction  of  their  works  removes  minerals, 
which  it  is  not  necessary  to  remove  for  the  construction  of  the  works, 
the  landowner  may  bring  an  action  for  trespass,  and  is  not  limited  to 
the  remedy  by  compensation  under  section  6,  ante,  p.  307.  Loosemore 
v.  Tiverton  and  Nortk  Devon  Railway  Company,  22  Ch.  D.  26,  per  Fry,  J., 
on  appeal  on  another  point,  9  A.  C.  480. 

78.  If  tto  owner,  lessee,  or  occupier  of  any  mines  or  Mines 
minerals  lying  nnder  the  railway,  or  any  of  the  works  con-  tfe°mil- 
nected  therewith,  or  within  the  prescribed  distance,  or,  where  JJ^y  ^^^^ 
no  distance  shall  be  prescribed,  forty  yards  therefrom,  be  if  the 
desirous  of  working  the  same,  such  owner,  lessee,  or  occupier  ^jJi^to 
shall  give  to  the  company  notice  in  writing  of  his  intention  purchase 
so  to  do  thirty  days  before  the  commencement  of  working  ; 
and  upon  the  receipt  of  such  notice  it  shall  be  lawful  for  the 
company  to  cause  such  mines  to  be  inspected  by  any  person 
appointed  by  them  for  the  purpose  ;  and  if  it  appear  to  the 
company  that  the    working  of  such  mines  or  minerals   is 
likely  to  damage  the  works  of  the  railway,  and  if  the  com- 
pany be  willing  to  make  compensation  for  such  mines  or  any 
part  thereof  to  such  owner,  lessee,  or  occupier  thereof,  then 
he'shall  not  work  or  get  the  same  ;  and  if  the  company,  and 
such    owner,   lessee,  or    occupier,  do  not  agree  as  to  the 
amount  of  such  compensation,  the  same  shall  be  settled  as  in 
other  cases  of  disputed  compensation. 

"Owner  Lessee,  or  Occupier."— The  person  entitled  to  give 
notice  of  his  intention  to  work  the  mine  is  the  owner,  lessee,  or  occupier 
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who  at  the  time  of  giving  the  notice  is  entitled  to  work  the  mine8. 
Smith  V.  Great  Western  Haihray  Company^  3  A.  C.  165.  If  the  owner  ift 
entitled  to  work  them  he  may  give  the  notice  although  he  may  have  no 
intention  of  working  them  himslf,  but  only  by  his  lessees  and  licensees. 
Midland  RaUtcay  Company  v.  Eobinson^  15  A.  C.  19. 

"  Be  desirous  of  working." — There  must  be  a  real  desire  to  work, 
and  not  merely  a  desire  to  compel  the  company  to  purchawj  the  minerals. 
The  expression  of  the  desire  is  not  enough,  but  it  must  be  an  honest, 
actual  existence  of  the  desire  either  by  tlie  owner  or  his  le.^sees.  If  an 
owner  gives  a  notice  of  his  desire  to  work  when  it  is  obvious  that  there 
arc  no  minerals,  or  that  he  cannot  possibly  intend  either  to  let  or  work 
them  himself,  the  Court  will  not  allow  it  to  be  acted  upon.  Midland 
Railiray  Company  v.  Hdnnson,  15  A.  C.  19,  p.  32,  and  see  Dixon  v. 
Caledonian  Railutiy  Company,  5  A.  C.  820,  p.  839. 

"Is  likely  to  damage  the  works.'*— It  is  for  the  company  to 

say  whether  or  not  the  working  of  the  mines  is  likely  to  damage  the 
works.  If  the  company,  acting  bond  fide  on  the  advice  of  the  engineer 
or  other  proj^r  adviser,  considers  the  mines  necessary  for  the  support  of 
the  undertaking,  the  Court  will  not  interfere  to  prevent  the  mines  being 
purchased.  The  mine  owner  if  he  dispute  the  matter  must  shew  mala  fides, 
and  the  burden  of  proof  will  lie  ujwn  him.  Errington  v.  Metropolitan 
District  Railway  Company,  19  Ch.  D.  559,  and  see  section  18  of  the 
Lands  Clauses  Act,  1845,  note  "Lands  required  for  the  i>uri)oses  of  the 
imdertaking,"  ante,  p.  34. 

"To  make  OOmpensation." — In  construing  this  section  it  must  be  read 
along  with  section  6,  supra,  p.  307,  which  provides  that  full  compensation 
shall  be  made  for  lands  taken  or  injuriouslv  affected ;  and  also  that  such 
compensation  shall  be  ascertained  and  determined  according  to  the 
Lands  Clauses  Consolidation  Act.  "  Land  "  in  section  6  includes  mines. 
It  follows,  therefore,  that  when  a  lessee  or  occupier  gives  the  notice  and 
receives  the  compensation,  he  not  only  may  not  work  the  mines,  but 
that  other  persons  having  an  interest  are  to  be  compensated  according 
to  section  6  in  respect  of  their  interest,  and  being^compensated  they  will 
not  he  entitled  to  work.  Smith  v.  Great  Western  Railway  Company,  3 
A.  C.  165.  Inasmuch  as  the  compensation  is  to  be  ascertained  under 
the  Lands  Clauses  Act,  and  not  under  the  arbitration  clauses  of  this 
Act,  the  provisions  of  the  Lands  Clauses  Act  as  to  costs,  and  as  to  the 
company  taking  up  the  award,  will  apply.  Reg.  v.  London  and  North 
Western  Railway  Company  (1894),  2  Q.  B.  513.  Claims  arising  wholly 
under  section  81  are  to  be  settled  by  arbitration  only,  and  not  under  the 
Lands  Clauses  ActA,  but  if  claims  are  made  under  section  78  wide 
enough  to  include  claims  under  section  81  but  not  claimed  as  indepen- 
dent matters  arising  under  section  81,  the  determination  will  be  under 
the  Lands  Clauses  Acts.  Thus  where  mine  owners  gave  notice  of  their 
intention  to  work  and  the  railway  company  required  certain  pillars  of 
coal  to  be  left,  and  offered  to  treat  for  the  purchase  thereof,  and  the 
matters  referred  to  arbitration  included  the  price  thereof,  and  compen- 
sation in  respect  of  interruption  of  working  and  in  respect  of  restrictions 
upon  the  working  so  as  not  to  affect  the  railway,  the  an)itration  was  held 
to  be  under  section  78,  and,  therefore,  under  the  Lands  Clauses  Act 
S.C. 

When  a  railway  company  serves  a  notice  to  treat  for  the  surface  and 
certain  of  the  minerals  underneath,  but  the  notice  excludes  others  such 
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as  coal,  the  landowner,  in  having  the  compensation  ascertained,  is  not  Beot.  78. 

entitled  to  claim  compensation  in  respect  of  the  coal,  on  the  ground       — 

that  when  he  comes  to  work  it  he  may  not  be  able  to  do  so  ^vithout 

removing  some  of  the  other  minerals.     In  such  n  case  he  would  be 

entitled  to  work  through  and  remove  the  other  minerals,  and  he  can 

have  no  claim  for  compensation  in  respect  of  the  coal  until  he  is  desirous 

of  working  it,  and  gives  notice  of  his  desire  under  this  section.    In  re 

Lord  Gerard  v.  London  and  North  Western  Railway  Company  (1896),  1 

Q.  B.  459 ;  cf.  Holliday  v.  Mayor  of  Wakefield  (1891X  A.  C.  81,  a  case 

under  the  Watenvorks  Clauses  Act,  1847,  and  see  the  notes  to  section  6, 

and  sections  18 — 27  of  that  Act,  pott. 

If  mines  are  injuriously  affected  by  reason  of  the  execution  of  the 
railway,  the  mine  owner  will  no  doubt  be  entitled  to  compensation  in 
respect  of  such  injurious  affection  ;  but  if,  in  consequence  of  the  works 
being  improperly  constructed  and  improperly  maintained,  damage  is 
done  to  mines,  the  remedy  is  by  action  and  not  under  this  Act  for  com- 
pensatioD.  Thus  if  drains  are  improperly  made  and  maintained  so  that 
when  afterwards  mines  are  worked  under  the  railwav,  these  mines  are 
flooded  the  mine  owner  has  a  remedy  ap^ainst  the  railway  company  for 
damages.  Bagnall  v.  London  and  North  Western  Railway  Company ^  31 
L.  J.  Ex.  121,  480.  In  a  case  under  a  canal  Act,  containing  similar  pro- 
visions as  to  mines,  the  canal  company  refusi^d  to  purchase  the  mines  ; 
the  mine  owner  continued  to  work  with  the  result  that  water  escaped 
from  the  canal  and  flooded  the  mine,  he  brought  an  action  against  the 
company  for  the  damages  suffered,  but  as  he  did  not  show  that  the  canal 
was  improperly  made  or  conducted,  it  was  held  that  no  action  lay. 
Dunn  V.  Birmingham  Canal  Company,  L.  R.  8  Q.  B.  42.  In  that  case, 
however,  Kelly,  C.B.,  and  Piggott,  B.,  expressed  the  opinion  that 
under  the  provisions  of  that  Act  the  plaintiff  would  have  been  entitled 
to  compensation.  In  cases  of  waterworks  and  similar  undertakings, 
where  injury  may  be  done  to  mines  by  flooding  if  the  mines  are  worked, 
special  remedies  are  given  to  the  mine  owner.  See  Waterworks  Clauses 
Act,  1847,  as.  25,  27,  and  notes  thereto,  and  see  Holliday  v.  Mayor  of 
Wakefield  (1891),  A,  C.  81,  as  to  the  effect  of  these  sections. 

Counter-notice  by  company.— On  receipt  of  the  notice  from  the 
owner,  lessee,  or  occupier  of  his  intention  to  work  the  mines,  the  com- 
pany, if  it  is  willing  to  make  compensation,  should  send  a  counter- 
notice  to  the  person  sending  the  notice,  stating  that  intention.  Smith  v. 
Oreat  Western  Railway  Company,  3  A.  C.  165.  That  counter-notice, 
however,  is  not  required  to  be  given  within  30  days.  It  may  be  given 
at  any  time  before  all  the  minerals  are  worked  out,  and  the  company 
may  thereby  stop  the  mining  operations  at  any  stage,  in  which  case 
the  company  will  be  required  to  pay  full  compensation  for  all  damage 
occasioned  by  such  stoppage.  DiM>n  v.  Caledoniariy  and  Great  and  Soii^ 
Western  Railway  Company,  5  A.  C.  820,  not  following  a  dictum  of 
Cairns,  L.C.,  in  Smith  v.  Great  Western  Railway  Company,  supra. 

79.  If  before  the  expiration  of  such  thirty  days  the  com-  ^^  <»"- 
pany  do  not  state  their  willingness  to  treat  with  such  owner,  willing  to 
lessee,  or  occupier  for  the  payment  of  such  compensation,  it  P^^^^^a^c, 
shall  be  lawful  for  him  to  work  the  said  mines  or  any  part  work  the 
thereof  for  which  the  company  shall  not  have  agreed  to  pay  ™*^®^' 
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Beet.  79.  compensation,  so  that  the  same  be  done  in  a  manner  proper 
and  necessary  for  the  beneficial  working  thereof,  and  accord- 
ing to  the  usuiil  manner  of  working  such  mines  in  the  district 
where  the  same  shall  be  situate  ;  and  if  any  damage  or 
obstruction  l)e  occasioned  to  the  railway  or  works  by  improper 
working  of  such  mines,  the  same  shall  be  forthx^-ith  repaired 
or  removed,  as  the  case  may  require,  and  such  damage  made 
good,  by  the  owner,  lessee,  or  occupier  of  such  mines  or 
minerals,  and  at  his  own  expense  ;  and  if  such  repair  or 
removal  be  not  forthwith  done,  or,  if  the  company  shall  so 
think  fit,  without  waiting  for  the  same  to  be  done  by  such 
owner,  lessee,  or  occupier,  it  shall  be  lawful  for  the  company 
to  execute  the  same,  and  recover  from  such  owner,  lessee,  or 
occupier  the  expense  occasioned  thereby,  by  action  in  any  of 
the  superior  courts. 

"  Before  the  expiration  of  such  thirty  day8."—The  limitation 

of  time  is  for  the  purpose  simply  of  determiniog  how  long  the  mine 
owner's  right  of  working  shall  be  kept  in  abeyance  or  suspense,  and  not 
to  limit  the  period  within  which  the  company  must  give  the  counter- 
notice.  Dixon  V.  Caledonian^  dx.,  Raihcay  Co77ipany,  5  A.  C.  820,  and 
see  note  to  last  section. 

*'  To  work  the  said  Mines.*' — The  "  said  mines  "  are  the  "  mines  of 
coal,  ironstone,  slate,  and  other  materials  "  mentioned  in  section  77, 
as  to  which  see  note.  If  the  minerals  in  situ  constitute  a  mine  within 
the  meaning  of  that  section  theu  the  effect  of  this  section  is  to  enable 
the  mine  owner  after  thirty  days  to  begin  to  work,  to  go  on  working, 
and  to  got  all  the  minerals  that  he  can  until  he  is  stopped  and  intercepted 
by  a  notice  as  to  some  part  of  the  mine  (see  Dixor^  v.  Caledonian^  <£rf., 
Iiailway  Company^  6  A.  C.  820,  p.  832),  and  provided  he  work  in  a 
proper  manner  and  according  to  the  usual  manner  of  the  district  he 
may  work  them  either  by  open  or  surface  operations,  or  by  underground 
excavations.  Midland  Railway  Company  v.  Robinson^  15  A.  C.  19 ; 
Midland  Raihcay  Company  v.  Haunchwood  Brick  and  Tile  Company ^  20 
Ch.  D.  652  ;  Midland  Raihray  Company  v.  Miksy  33  Cli.  D.  632.  In 
so  doing,  if  he  is  not  stopped,  he  may  remove  the  support  sub- 
jacent and  adjacent  to  the  railway  (see  note  infra,  "  Support ''](,  and  for 
the  purpose  of  working  he  may,  if  it  is  the  custom  of  the  district,  enter 
upon  the  surface  he  has  conveyed  to  ths  company  and  remove  that 
surface  and  work  his  minerals  from  above  downwanls,  even  although 
the  effect  may  l)e  to  destroy  the  railway.  Rnahon  Biick  Company  v. 
Great  JFestern  Railway  Company  (1893),  1  Ch.  D.  427,  and  for  the 
sequel  to  this  case  see  Reg.  v.  Great  Western  Railway  Coinpany,  69  L.  T. 
572.  The  same  principle  applies  in  the  case  where  the  company  pur- 
chase not  only  the  surface  but  all  mines  and  minerals  tnereunder 
except  mines  of  coal.  In  such  a  case  the  landowner  may  in  working 
the  coal  mines,  work  through  the  minerals  sold  to  the  company,  and 
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remove  part  of  them  and  take  away  the  support  from  the  rest    In  re  Beot.  79. 
Lord  Otrard  v.  Limdxm  and  North  Western  Railtoay  Company  [1896         — 
1  Q.  B.  459. 

Support. — It  has  been  decided  by  a  long  series  of  cases  that  when 
under  this  Act  a  railway  commny  purchases  the  surface,  but  not  the 
mines,  which  are  reserved  to  ttie  landowner,  that  he  may  work  these 
mines,  and  that  the  company  are  not  entitled  to  sufficient  support  to 
the  railway  from  the  portion  of  the  mines  and  minerals  Iving  under  or 
adjoining  it  without  making  compensation  to  the  owner  (Great  Western 
Railway  Company  v.  Bennett^  L.  R.  2  H.  K  27,  affirming  Fletcher  v. 
Greai  Western  Railway  Company^  29  L.  J.  Ex.  263,  ana  approving 
Dudley  Canal  Company  v.  Urazebrook,  1  B.  &  Ad.  59 ;  Wyrley  Canal 
Company  v.  Bradley,  and  Stourbridge  Canal  Company  v.  Earl  of  Dudley,  3 
E.  &  E.  409),  these  last  three  cases  being  under  special  Acts  containing 
provisions  similar  to  those  in  this  Act  as  to  mines.  See  also  the  cases 
cited  infra  in  this  note. 

According  to  the  general  law,  when  a  landowner  conveys  land  but 
reserves  to  himself  the  minerals,  he  cannot  derogate  from  that  grant 
and  work  the  minerals  in  such  a  way  as  to  destroy  or  permanently 
damage  the  surface  unless  he  specially  reserves  that  right  in  the  con- 
veyance.    Hezt  V.  Gill,  7  Ch.  699  ;  BeU  v.  Earl  of  Dudley  [1895],  1  Ch. 
182.     This  principle  will  be  applicable  to  cases  where  land  is  sold  to 
promoters  of  undertakings,  where  the  minerals  are  reserved,  provided 
there  are  no  statutory  or  other  provisions  affecting  the  contract.    Thus, 
independently  of  statute,  if  land  is  sold  for  the  purpose  of  a  railway 
being  made  upon  it,  there  is  impliedly  sold  all  support,  both  subjacent 
and  adjacent,  that  is  required  for  the  purpose  of  supporting  that  rail- 
way.    Ccdedonian  Railway  Company  v.  Sprot,  2  Macq.  Sc.  Ap.  449 ; 
Elliot  V.  North  Eastern  Railway  Company,  10  H.  L.  C.  333 ;    North 
Eastern  Railway  Company  v.  Crosland,  32  L.  J.  Ch.  353 ;  London  and  North 
Western  Railioay  Ccmpany  v.  Evans  [1893],  1  Ch.  16  ;  and  see  the  cases 
as  to  support  of  sewers  in  the  notes  to  the  Public  Health  Acts,  1876  and 
1883,  post;  also  see  section  68  of  the  Lands  Clauses  Act,  note  "  Support," 
ante,  p.  140.    And  where  a  railway  company  by  an  Act  incorporating 
the  fiailways  Clauses  Act  took  over  land  previously  sold  to  a  tramway 
company,  with  a  reservation  of  minerals,  together  with  all  the  rights 
under  the  tramway  company's  Act,  the  railway  company  was  hela  to 
be  entitled  to  an  injunction  to  restrain  the  mine  owners  from  taking 
away  the  support,  and  the  mine  owners  were  held  entitled  to  no  com- 
pensation under  this  section,  inasmuch  as  in  their  conveyance  to  the 
tramway  company  they  impliedly  granted  the  right  to  support     Great 
Western  Railway  Company  v.  Cefn  Cribhwr  Bnck  Company  [1894],  2 
Ch.  157. 

But  if  there  are  statutory  provisions,  such  as  in  the  case  of  the 
purchase  of  mines  under  this  Act,  these  provisions  are  to  be  treated  as  a 
code  which  is  to  take  the  place  of  the  general  law.  The  object  of  these 
sections  was  to  enable  the  parties  to  deal  with  the  land  as  if  there  were 
no  mines  to  be  considered.  If  there  are  mines  and  the  mine  owner  is 
desirous  of  working  them,  he  is  to  be  regarded  as  in  the  same  position 
as  if  he  had  never  sold  the  surface  at  all.  If  at  the  time  he  desires  to 
work  them,  the  railway  company  requires  any  of  the  minerals  to  be  left 
for  the  purpose  of  support,  suDJacent  or  adjacent,  then  the  company  must 
pay  compensation  in  respect  thereof.   It  is,  after  all,  merely  a  questioQ  as 
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Soot.  79.  to  the  period  of  time  at  which  railway  companiefl  must  acquire  and  pay 
—  for  the  subjacent  and  adjacent  support  of  their  lines.  Great  Wettem 
Railway  Company  v.  Bennett^  L.  R.  2  H.  L.  27  ;  Midland  Railway  Com- 
pany V.  Robinson,  15  A.  C.  19.  It  makes  no  difference  whether  the 
support  will  be  taken  away  by  underground  workings,  or  by  open 
workings  on  the  surface,  if  such  open  working  are  the  usual  and  proper 
method  of  working  the  minerals  in  the  district  An  injunction  will  not 
be  granted,  therefore,  to  restrain  the  mine  owner  from  removing  the 
minerals  by  quarrying  or  surface  digging,  nor  will  any  action  lie  against 
him  for  damage  done  to  the  railway  by  so  working.  Miilland  Railway 
Company  v.  Maunchwood  Birch  and  File  Company,  20  Ch.  D.  562  ; 
Midla}\d  Railway  Company  v.  Miles,  33  Ck  D.  632 ;  Midla^ul  Railway 
Company  v.  Robinson,  15  A.  C.  19 ;  Rvabon  v.  Great  Western  Railway 
C(mfany  [1893],  1  Ch.  427.  The  case  of  Lord  Prwmi  of  Glasgow  v. 
Far%e,  13  A.  C.  657,  is  no  exception  to  this  general  rule,  for  in  that 
case  the  mine  owner  was  restrained  from  working  the  mineral — clay — 
not  on  the  ground  tliat  it  could  only  be  worked  properly  by  opened 
workings,  but  because  it  did  not  constitute  a  mine  within  the  meaning 
of  these  sections.    See  note  to  section  77  as  to  the  meaning  of  mines. 

If  a  railway  company  having  purchased  the  land  without  tne  mines,  sells 
part  of  it  as  superfluous  land,  the  purchaser  will  obtain  no  greater  right 
than  the  railway  company  from  wnom  he  derived  his  title,  and  if  the 
mine  owner  in  removing  the  minerals  lets  down  the  surface  and  injures 
buildings  upon  it,  the  purchaser  will  have  no  remedy  against  him  in 
respect  thereof.     Courtney  v.  Clayton,  11  Q.  B.  D.  820. 

The  principle  is  applicable  even  where  the  special  Act  provides  that 
in  working  the  mines  no  injury  may  be  done  to  the  works,  as  this 
pronso,  taken  \\ith  the  other  provisions,  will  be  held  merely  to  imply 
that  the  person  working  them  must  work  them  in  the  ordinarv  an^ 
usual  mooe,  and  not  cause  extraordinarv  or  unnecessary  damage.  Dudley 
Canal  Company  v.  Grazebrook,  1  B.  &  Aa.  59. 

These  sections  are  also  applicable  to  a  case  where  a  landowner  grants 
to  a  railway  company  the  right  to  make  and  maintain  a  tunnel  through 
his  land.  Such  a  grant  will  not  prevent  him  from  working  his  mines 
and  removing  the  adjacent  and  subjacent  support  from  the  tunnel  If 
he  is  required  to  leave  such  support  he  is  entitled  to  receive  compensa- 
tion in  respect  thereof.  London  and  North  Western  Railtoay  Company  v. 
Ackroyd,  31  L.  J.  Ch.  588.  Railway  companies  are  not  bound  to 
purchase  the  support,  and  if  from  want  or  funds  or  otherwise  they 
decline  to  do  so,  the  mine  owner  may  take  away  the  support  and  destroy 
the  railway,  ana  the  railway  companv  in  that  case  will  not  be  bound  to 
restore  the  line,  as  the  powers  of  making  and  maintaining  a  line  are  in 
the  absence  of  compulsory  provisions  enabling  merely,  and  they  have  an 
option  to  maintain  the  works  or  not.  Reg.  v.  Great  Western  Railway 
Company,  62  L.  J.  Q.  B.  572, 

If  the  working  of  the  mines  outside  the  prescribed  distance  would 
have  the  effect  of  destroying  the  supix)rt  of  the  surface  and  of  the  works 
thereon,  it  would  appear  that  the  general  law  as  to  an  owner  not  being 
allowed  to  derogate  from  his  grant  would  apply,  and  that  the  owner 
would  be  restrained  from  taking  away  that  support.  See  Elliot  v.  North 
Eastern  Railway  Company,  32  L.  J.  Cn.  402,  a  case  imder  a  special  Act. 
In  another  case  under  a  special  Act,  it  was  held  that  the  provisions  of 
the  Act  extended  by  implication  to  mines  out?ide  the  prescribed  limit, 
where  necessary,  for  the  support  of  the  works.  Midland  Railtcay  Com- 
pany V.  Checkley,  4  Eq.  19. 
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In  cases  of  canals  tlie  decisions  follow  mainly  upon  tlie  construction  Sect.  79. 
of  particular  statutes,  and  are  not  to  be  regarded  as  affecting  the  various  — 
Clauses  Consolidation  Acts.  If  the  words  of  an  Act  make  a  mine  owner 
liable,  if  he  causes  injury  to  a  canal,  he  will  beliable  to  an  action  for 
damages,  and  will  be  restrained  by  injunction  if  he  proceed  to  work  the 
mines  so  aa  to  injure  the  canal,  although  the  canal  owners  may  refuse  to 
purchase  or  pay  compensation  for  leavinff  the  coal,  as  he  can  initiate 
proceedincB  and  compel  them  to  do  so.  Knowla  and.  Sons  v.  Lancoihire 
and  YorkAire  Railway  Company j  14  A.  C.  248  ;  Cromford  Canal  Gompcmy 
V.  Cutis,  5  R.  C.  442.  A  canal  company  may,  however,  agree  not  to 
make  any  claim  against  the  plaintins  in  respect  of  damage  that  may 
be  done  to  the  caned,  in  which  case  the  mine  owner  may  work  his  mine 
and  cannot  compel  the  canal  owners  to  pay  him  compensation  for 
leaving  the  coal.  Chamber  Colliery  Company  v.  Company  of  Proprietors  of 
the  Ro,  hihde  Canal  [1894],  2  Q.  B.  633. 

80.  If  ^^  working  of  any  such  mines  under  the  rail  way  Mining 
or  works,  or  within  the  above-mentioned  distance  therefrom,  ^tions!* ' 
be  prevented  as  aforesaid  by  reason  of  apprehended  injury  to 
the  railway,  it  shall  be  lawful  for  the  respective  owners, 
lessees,  and  occupiers  of  such  mines,  and  whose  mines  shall 
extend  so  as  to  lie  on  both  sides  of  the  railway,  to  cut  and 
make  such  and  so  many  airways,  headways,  gateways,  or 
water  levels  through  the  mines,  measures,  or  strata,  the 
working  whereof  shall  be  so  prevented,  as  may  be  requisite  to 
enable  them  to  ventilate,  drain,  and  work  their  said  mines, 
but  no  such  airway,  headway,  gateway,  or  water  level  shall 
be  of  greater  dimensions  or  section  than  the  proscribed 
dimensions  and  sections,  and  where  no  dimensions  shall  be 
described  not  greater  than  eight  feet  wide  and  eight  feet  high, 
nor  shall  the  same  be  cut  or  made  upon  any  part  of  the  rail- 
way or  works,  or  so  as  to  injure  the  same,  or  to  impede  the 
passage  thereon. 

A  railway  company  purchased  some  land  without  the  minerals,  and 
thereon  constructed  three  lines  of  railway  so  as  to  form  a  triangle,  part 
of  the  land  beins  thus  severed  by  the  railways  and  the  triangidar  part 
separated  from  tne  other  land  by  the  lines.  Aitersvards  the  company  pur- 
chased the  minerals  under  such  portion  of  the  land  as  was  immediately 
underneath  the  lines,  so  that  the  landowner  was  left  in  possession  of  the 
mines  within  the  triangle,  which  were  clay,  and  could  only  be  properly 
removed  by  surface  workings.  He  ffave  notice  of  working  this  clay  and 
of  crossing  the  line  of  railway  for  that  pui'pose.  On  an  application  for 
an  interim  injunction  to  restrain  him  from  crossing  tlie  line,  it  was 
granted  on  the  ground  that  it  would  injure  the  railway  and  impede  the 
passage  thereon,  which  a  mine  owner  may  not  do  under  this  section,  but 
It  iR-as  held  that  he  would  be  entitled  imder  this  section  to  tunnel  under 
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Boot.  80.  the  railway  in  order  to  work  the  minerals  in  the  triangle,  the  company 
—  being  bound  to  compensate  him  under  section  81  for  the  extra  expense 
of  so  workinff.  Mialand  Railway  Company  v.  Aft^,  30  Ch.  D.  634.  At 
the  trial  of  the  action  this  was  affirmed,  it  being  held  that  the  right  of 
the  owner  of  the  mines  in  the  triangle  was  to  work  the  minerals  in  and 
under  it  by  means  of  passages  in  or  under  the  railway  between  that  area 
and  any  mines  lying  on  the  other  sides  of  the  three  lines,  of  which  he 
was  owner,  lessee,  or  occupier.  If  he  was  not  owner,  lessee,  or  occupier 
of  land  on  one  side  he  could  not  work  from  that  side,  although  he  might 
have  a  right  of  way  over  such  land,  and  he  was  entitled  to  no  compensa- 
tion in  respect  thereof.  His  right  to  compensation  under  section  81 
would  be  the  extra  expense  caused  by  reason  of  that  mode  of  working, 
over  and  above  what  he  would  have  been  put  to  if  he  had  worked  the 
mines  continuously.    S.  C,  33  Ch.  D.  632,  p.  648. 

Company        81.  ^he  companj  shall  from  time  to  time   pay  to  the 
compel^  owner,  lessee,  or  occupier  of  any  such  mines  extending  so  as 
tion  for      to  lie  on  both  sides  of  the  railway  all  such  additional  expenses 
kmeto      a^d  losses   as  shall  be  incurred  by  such  owner,  lessee,  or 
[nines ;      occupier  by  reason  of  the  severance  of  the  lands  lying  over 
such  mines  by  the  railway,  or  of  the  continuous  working  of 
such  mines  being  interrupted  as  aforesaid,  or  by  reason  of  the 
same  being  worked  in  such  manner  and  under  such  restric- 
tions as  not  to  prejudice  or  injure  the  railway,  and  for  any 
minerals  not  purchased   by  the  company  which  cannot  be 
obtained  by  reason  of  making  and  maintaining  the  railway  ; 
and  if  any  dispute  or  question  shall  arise  between  the  com- 
pany and  such  owner,  lessee,  or  occupier  as  aforesaid,  touching 
the  amount  of  such  losses  or  expenses,  the  same  shall  be  settled 
by  arbitration. 

The  compensation  payable  upon  claims  arising  directly  under  this 
section  is  not  to  be  ascertained  and  determined  under  the  Lands  Clauses 
Acts,  but  under  the  arbitration  clauses  in  this  Act.  Reg,  v.  Latidon  and 
North  Western  Railway  Company  [1894],  2  Q.  B.  512,  p.  619 ;  and  see 
note  to  section  78,  "  To  make  compensation,"  ante^  p.  362. 

The  mine  owners  are  entitled  to  recover  the  additional  expenses  and 
losses  caused  by  the  railway  being  constructed  before  the  same  have 
actually  been  incurred,  provided  they  are  inmiinent  and  capable  of 
present  ascertainment.  If  not  capable  of  ascertainment,  the  mine 
owner  is  probably  left  to  his  remedy  from  time  to  time  after  his  actual 
outlay.  Whitehouse  v.  Wolverhampton  Railway  Company^  L.  R  5  Ex.  6, 
following  a  principle  laid  down  in  Cromford  Canal  Company  v.  Cutis,  6 
R  C.  442.  Similarly,  if  the  mine  owner  claims  compensation  for 
injurious  affection  where  part  of  his  mines  are  taken,  his  claim  must  be 
under  the  mining  sections,  and  if  no  interference  with  the  mining 
operation  has  actually  taken  place,  his  claim  under  this  section  wouia 
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be  prematui*^  Eolliday  v.  Mayor  of  Wakefidd  [1891],  A.  C.  81,  pp.  93,  Bect.  81. 
94,  97 — 99.  If  the  injury  to  works  connected  with  mining  operations 
are  directly  and  immediately  occasioned  by  the  taking  of  the  surface, 
the  mine  owner  will  be  entitled  to  have  compensation  ascertained  along 
with  the  value  of  his  interest  in  the  surface  (S.  C,  p.  98),  and  it  maj^  be 
done  at  the  same  time  as  the  amount  of  compensation  is  ascertained 
under  section  78.  Beg,  v.  London  and  North  fvestem  Railway  Company 
[18941  2  Q.  B.  612. 

In  Whitehouse  v.  Wolverhampton  Railway  Company,  supra,  the  lessee  of 
the  mines  had  been  working  them  continuously  from  the  south  side  to  the 
north  side  of  the  railway,  but  owing  to  the  intersection  of  the  railway  he 
had  to  chanse  the  site  of  a  pit  about  to  be  sunk,  as  he  had  intended  to 
place  it  in  tne  centre  of  the  strip  taken  by  the  railway.  The  site  was 
convenient  because  it  could  be  worked  by  the  engine  of  an  existing  pit ; 
the  right  to  deposit  spoil  near  the  site  had  also  been  acquired.  The  new 
site  occasioned  by  the  railway  being  made  could  not  be  worked  by  the 
old  engine.  The  lessee,  in  these  circumstances,  was  held  entitled  to 
recover  (1)  the  expense  of  engine  and  plant  for  the  new  pit ;  (2)  the 
extra  expense  of  working  the  engine ;  (3)  the  expense  occasioned  by 
change  of  site ;  (4)  extra  expense  of  raising  pit  frames  and  depositing 
spoil ;  (5)  the  cost  of  providing  new  land  for  spoil. 

As  to  compensation  in  respect  of  having  to  tunnel  under  the  railway 
to  get  at  the  minerals,  see  midXamd  Railway  Company  v,  MiUs^  33  Ch.  D. 
632,  and  note  to  section  80. 

82.  If  any  loss  or  damage  be  sustained  by  the  owner  or  and  also 

occupier  of  the  lands  lying  over  any  such  mines  the  working  ain^or 

whereof  shall  have  been  so  prevented  as  aforesaid  (and  not  o*f "■  ^^^^ 

,  made 

being  the  owner,  lessee,  or  occupier  of  such  mines),  by  reason  neceasary 

of  the  making  of  any  such  airway  or  other  work  as  aforesaid,  ^j  *^^y 
which  or  any  like  work  would  not  have  been  necessary  to  be 
made  but  for  the  working  of  such  mines  having  been  so 
prevented  as  aforesaid,  the  company  shall  make  full  com- 
pensation to  such  owner  or  occupier  of  the  surface  lands  for 
the  loss  or  damage  so  sustained  by  him. 

83.  For  better  ascertaining  whether  any  such  mines  are  Power  to 
being  worked  or  have  been  worked  so  as  to  damage  the^™|[^^ 
railway  or  works,  it  shall  be  lawful  for  the  company,  after  and  inspect 
giving  twenty-four  hours  notice  in  writing,  to  enter  upon  ing  of 
any  lands  through  or  near  which  the  railway  passes  wherein  ^'^^ 
any  such  mines  are  being  worked  or  are  supposed  so  to  be, 

and  to  enter  into  and  return  from  any  such  mines  or  the 
works  connected  therewith ;  and  for  that  purpose  it  shall  be 
lawful  for  them  to  make  use  of  any  apparatus  or  machinery 

2b 
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Sect  83.  belonging  to  the  owner,  lessee,  or  occnpier  of  such  mines, 
and  to  use  all  necessary  means  for  discovering  the  distance 
from  the  railway  to  the  parts  of  such  mines  which  are  being 
worked  or  about  so  to  be. 

Penalty  84.  If  any  such  owner,  lessee,  or  occupier  of  any  such 
to^inroect  ^^^  ^^  refuse  to  allow  any  person  appointed  by  the  com- 
pany for  that  purpose  to  enter  into  and  inspect  any  such  mines 
or  works  in  manner  aforesaid,  every  person  so  offending  shall 
for  every  such  refusal  forfeit  to  the  company  a  sum  not 
exceeding  twenty  pounds. 

If  mines        35.  If  i*  appear  that  any  such  mines  have  been  worked 

^?^§^^  contrary  to  the  provisions  of  this  or  the  special  Act,  the  com- 

thecom-     p^ny  may,  if  they  think  fit,  give  notice  to  the  owner,  lessee, 

require      or  occupier  thereof  to  construct  such  works  and  to  adopt 

beado^ed  ®^^^  means  as  may  be  necessary  or  proper  for  making  safe 

fertile       the  railway,  and  preventing  injury  thereto  ;  and  if  after  such 

the  ml-     notice  any  such  owner,  lessee,  or  occupier  do  not  forthwith 

^"'•J-         proceed  to  construct  the  works  necessary  for  making  safe  the 

railway,  the  company  may  themselves  construct  such  works, 

and  recover  the  expense  thereof  from  such  owner,  lessee,  or 

occupier  by  action  in  any  of  the  superior  courts. 

86-107 

Sections  86 — 107  deal  with  the  carrying  of  passengers  and  goods  upon 
the  rcdlway  and  the  tolls  to  be  taken. 

108-111 

Sections  108 — 111  deal  with  the  regulating  the  use  of  the  railway. 

112.113 

Sections  112, 113  deal  with  leasing  the  railway. 

114-125 

Sections  114— 12&  deal  with  engines  and  carriages. 


> 
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And  with  respect  to  the  settlement  of  disputes  by  arbitration,  Sect  126. 
be  it  enacted  as  follows  : — 

This  heading  covers  sections  126 — 137.  Cf  sections  25—37  of  the  Lands 
Clauses  Consolidation  Act,  1845,  and  notes  thereto,  and  also  the 
Arbitration  Act,  1889,  pod, 

126.  When  any  dispute  authorised  or  directed  by  this  or  ^^JJ** 
the  special  Act,  or  any  Act  incorporated  therewith,  to  be  arbitraton 
settled  by  arbitration,  shall  have  arisen,  then,  unless  both?^^^^ 
parties  shall  concur  in  the  appointment  of  a  single  arbitrator,  u«  to 
each  party,  on  the  request  of  the  other  party,  shall  nominate  mined  l^ 
and  appoint  an  arbitrator  to  whom  such  dispute  shall  be  "^*>»- 
referred  ;  and  every  appointment  of  an  arbitrator  shall  be 
made  on  the  part  of  the  company,  under  the  hand  of  the 
secretary  or  any  two  of  the  directors  of  the  company,  and  on 
the  part  of  any  other  pariy  under  the  hand  of  such  party,  or 
if  such  party  be  a  corporation  aggregate,  under  the  common 
seal  of  such  corporation,  and  such  appointment  shall   be 
delivered  to  the  arbitrators,  and  shall  be  deemed  a  submission 
to  arbitration  on  the  part  of  the  party  by  whom  the  same 
shall  be  made  ;  and  after  any  such  appointment  shall  have 
been  made  neither  party  shall  have  power  to  revoke  the  same 
without  the  consent  of  the  other,  nor  shall  the  death  of  either 
party  operate  as  a  revocation  ;  and  if  for  the  space  of  four- 
teen days  after  any  such  dispute  shall  have  arisen,  and  after 
a  request  in  writing,  in  which  shall  be  stated  the  matters  so 
required  to  be  referred  to  arbitration,  shall  have  been  served 
by  the  one  party  on  the  other  party  to  appoint  an  arbitrator, 
such  last-mentioned  party  fail  to  appoint  such  arbitrator,  then 
upon  such  failure  the  party  making  the  request,  and  having 
himself  appointed  an  arbitrator,  may  appoint  such  arbitrator 
to  act  on  behalf  of  both  parties  ;  and  such  arbitrator  may 
proceed  to  hear  and  determine  the  matters  which  shall  be  in 
dispute  ;  and  in  such  case  the  award  or  determination  of  such 
single  arbitrator  shall  be  final. 

127.  If  before  the  matters  so  referred  shall  be  determined  Vacancy 
any  arbitrator  appointed    by    either  party  die,   or  become  ^JJr  to 

2b2 
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Sect  127.  incapable  to  act,  the  party  by  whom  such  arbitrator  was 
be  sup-  appointed  may  nominate  and  appoint  in  writing  some  other 
person  to  act  in  his  place,  and  if  for  the  space  of  seven  days 
after  notice  in  writing  from  the  other  party  for  that  purpose 
he  fail  to  do  so  the  remaining  or  other  arbitrator  may  proceed 
ex  parte ;  and  every  arbitrator  so  to  be  substituted  as  afore- 
said shall  have  the  same  powers  and  authorities  as  were  vested 
in  the  former  arbitrator  at  the  time  of  such  his  death  or 
incapacity  as  aforesaid. 

Appo^t«  128.  Where  more  than  one  arbitrator  shall  have  been 
nmpiiv.  appointed,  such  arbitrators  shall,  before  they  enter  upon  the 
matters  referred  to  them,  nominate  and  appoint  by  writing 
under  their  hands  an  umpire  to  decide  on  any  such  matters 
on  which  they  shall  differ,  or  which  shall  be  referred  to  him 
under  this  or  the  special  Act  ;  and  if  such  umpire  shall  die, 
or  become  incapable  to  act,  they  shall  forthwith  after  such 
death  or  incapacity  appoint  another  umpire  in  his  place  ;  and 
the  decision  of  every  such  umpire  on  the  matters  so  referred 
to  him  shall  be  final. 

Board  of        120.  If  ^T^  either  of  the  cases  aforesaid  the  said  arbitrators 

poweredto  ^^  refuse,  or  shall  for  seven  days  after  request  of  either 

appoint  an  party  to  such  arbitration  neglect  to  appoint  an  umpire,  the 

neglect  of  Board  of  Trade  shall,  on  the  application  of  either  party  to  such 

tratore^"     arbitration,  appoint  an  umpire  ;    and  the  decision  of  such 

umpire  on  the  matters  on  which  the  arbitrators  shall  differ, 

or  which  shall  be  referred  to  him  under  this  or  the  special 

Act,  shall  be  final. 

In  case  of       130.  If  where  a  single  arbitrator  shall  have  been  appointed, 
single        such  arbitrator  shall  die,  or  become  incapable  to  act,  before 

arbitrator  \^q  ^^  Jiave  made  his  award,  the  matters  referred  to  him 
the  matter  ,  , 

to  begin     shall  be  determined  by  arbitration,  under  the  pro^dsions  of 
de  novo.     ^^  ^^  ^^  special  Act,  in  the  same  manner  as  if  such  arbitrator 
had  not  been  appointed. 

^^b^t^to        ^*^^*  ^^'  w^^r®  ^^^^  ^^^  OJI®  arbitrator  shall  have  been 
refuse  to    appointed,  either  of  the  arbitrators  refuse  or  for  seven  days 
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neglect  to  act,  the  other  arbitrator  may  proceed  ex  parU^  and  S«cL128. 
the  decision  of  such  other  arbitrator  shall  be  as  effectnal  m^^^ 
as  if  he  had  been  the  single  arbitrator  appointed  by  both  proceed 
parties.  ex  parte. 

132.  If>  where  more  than  one  arbitrator  shall  have  been  ^  "**",., 
appointed,  and  where  neither  of  them  shall  refose  or  neglect  to  make 
to  act  as  aforesaid,  such  arbitrators  shall  fail  to  make  their  ^^^ 
award  within  twenty-one  days  after  the  day  on  which  the  within 
last  of  such  arbitrators  shall  have  been  appointed,  or  within  OTciiye 
such  extended  time,  if  any,  as  shall  have  been  appointed  for  **>«  matter 
that  purpose  by  both  such  arbitrators  under  their  hands,  the  the  nm- 
matter  referred  to  them  shall  be  determined  by  the  umpire  to  P^ 

be  appointed  as  aforesaid. 

133.  Th©  said  arbitrators  or  their  umpire  may  caD  for  the  Powcir  for 
production  of  any  doctmients  in  the  possession  or  power  of  to  call  for 
either  party  which  they  or  he  may  think  necessary  for  deter-  *»o^  ^• 
mining  the  question  in  dispute,  and  may  examine  the  parties 

or  their  witnesses  on  oath,  and  administer  the  oaths  necessary 
for  that  purpose. 

134.  Before  any  arbitrator  or  umpire  shall  enter  into  the  Arbitrator 
consideration  of  any  matters  referred  to  him  he  shall,  in  the  ^^  ^' 
presence  of  a   justice,  make,  and  subscribe  the  following  Jn^ke  de- 
declaration  ;  that  is  to  say, 

*'  I,  A.  Bnj  do  solemnly  and  sincerely  declare,  that  1  will 
faithfully  and  honestly,  and  to  the  best  of  my  skill 
and  ability,  hear  and  determine  the  matters  referred 
to  me,  under  the  provisions  of  the  Act  [naming  the 
special  Act].  A.B. 

**  Made  and  subscribed  in  the  presence  of  ." 

And  such  declaration  shall  be  annexed  to  the  award  when 
made  ;  and  if  any  arbitrator  or  umpire,  having  made  such 
declaration,  shall  wilfully  act  contrary  thereto,  he  shall  be 
guilty  of  a  misdemeanor. 
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Beet,  132.  135.  Except  where  by  this  or  the  special  Act,  or  any  Act 
Costa  to  be  incorporated  therewith,  it  shall  be  otherwise  provided,  the 
cretionof  eosts  of  and  attending  every  such  arbitration,  to  be  deter- 
the  arW-  mined  by  the  arbitrators,  shall  be  in  the  discretion  of  the 
arbitrators. 


Sabmis-         136.  The  submission  to  any  such  arbitration  may  be  made 

arbitratioii  &  nile  of  any  of  the  superior  courts,  on  the  application  of 

^ J^      either  of  the  parties. 

rale  of 

court.      ^      137.  No  award  made  with  respect  to  any  question  referred 

not^toTle^  ^  arbitration  under  the  provisions  of  this  or  the  special 

Bet  aside     ^ct  shall  be  set  aside  for  irregularity  or  error  in  matter  or 
for  matter  e>  j 

of  form.     form. 

Senrice  of  138.  -^d  be  it  enacted,  that  any  summons  or  notice,  or 
upon^om-  ^°y  y^tj  or  other  proceeding  at  law  or  in  equity,  requiring 
pany,  to  be  served  upon  the  company,  may  be  served  by  the  same 
being  left  at  or  transmitted  through  the  post  directed  to  the 
principal  office  of  the  company,  or  one  of  their  principal 
offices  where  there  shall  be  more  than  one,  or  being  given 
personally  to  the  secretary,  or  in  case  there  be  no  secretary 
then  by  being  given  to  any  one  director  of  the  company. 

Section  136  of  the  Companies  Clauses  Consolidation  Act,  1845,  is 
identical  with  this  section.  Section  134  of  the  Lwids  Clauses  Con- 
solidation Act,  1846,  is  similar,  but  not  quite  identical,  see  notes  thereto, 
anUj  p.  291. 

"  The  Principal  Office."— The  principal  office  of  a  railway  company 
is  that  ofl&ce  where  the  ^neral  superintendence  and  management  of  the 
business  of  the  railway  is  carried  on.  It  does  not  matter  how  important 
another  station  may  be  at  which  there  is  an  office,  if  the  staff  and  the 
central  government  is  elsewhere.  Thus  service  upon  the  Great  Western 
Railway  Company  at  their  office  in  Bristol  was  held  bad,  as  the  line 
was  managed  from  Paddington.  Garton  v.  Great  Western  Railway  Com- 
pany, E.  fi.  &  E.  837  ;  Palmer  v.  Caledonian  Railway  C(mpany  (1892X 
1  Q.  B.  823,  and  cf.  In  re  Brown  v.  London  and  North  Western  Railxoay 
Company,  4  B.  &  S.  326. 

A  railway  company  had  the  principal  part  of  their  line  in  Scotland 
and  managed  it  from  Glasgow,  but  a  small  portion  was  in  England 
terminating  at  Carlisle,  The  company  while  incorporating  the  Scottish 
CoDsolidation  Acts  for  the  Scotch  part,  also  incorporatecT  the  English 
Acts  in  respect  of  the  part  in  England.    It  was  held  that  it  was  a  Scotch 
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company,  that  the  principal  office  was  at  Glasfs^ow,  and  that  service  at  860t.l37« 

the  Carlisle  office  was  bad.  It  was  also  held  that  Order  9,  r.  8,  of  the  Rules 

of  the  Supreme  Court  had  no  application  to  cases  where  there  is  statutory 

provision  as  to  service.    Palmer  v.  Caledonian  Railway  Company  (1892), 

1  Q.  B.  823 ;  dissenting  from  WiUon  v.  Caledonian  Eailway  Uompany^ 

6  Ex.  822  ;  c£  MackereSi  v.  OUugow  and  South  Western  Bailtoay  Company^ 

L.  R  8  Ex.  149. 

"Or  beings  riven  personally  to  the  Secretary"— Service 
personally  upon  the  secretary  of  a  Scotch  company  while  in  London 
woidd  probably  be  good  under  the  Scotch  Companies  Clauses  Act,  s.  137, 
but  the  English  Act  is  not  applicable.  TFHton  v.  Caledonian  Railway 
Company,  5  Ex.  822,  diaaented  trom  in  part  in  Palmer  v.  Caledonian  Rait- 
way  Company  (1892X  1  Q.  B.  823,  and  cf.  Evane  v.  Dublin  and  Drogheda 
Railway  Company,  14  L.  J.  Ex.  246. 

139.  ^^^  ^  it  enacted,  that  if  any  party  shall  have  com-  Tender  of 
mitted  any  irregularity,  trespass,  or  other  wrongfnl  proceeding  ^ 
in  the  execution  of  this  or  the  special  Act,  or  any  Act 
incorporated  therewith,  or  by  virtue  of  any  power  or  authority 
thereby  given,  and  if  before  action  brought  in  respect  thereof 
such  party  make  tender  of  sufficient  amends  to  the  party 
injured,  such  last-mentioned  party  shall  not  recover  in  any 
such  action  ;  and  if  no  such  tender  shall  have  been  made  it 
shall  be  lawful  for  the  defendant,  by  leave  of  the  Court  where 
such  action  shall  be  pending,  at  any  time  before  issue  joined 
to  pay  into  Court  such  sum  of  money  as  he  shall  think  fit, 
and  thereupon  such  proceedings  shall  be  had  as  in  other  cases 
where  defendants  are  allowed  to  pay  money  into  Court. 

140-160 

Sections  140—160  deal  with  the  recovery  of  penalties  and  are  similar 
in  effect  to  those  in  the  Lands  Clauses  Act,  1846. 

161 

Section  161  deals  with  moneys  paid  into  the  Bank  of  Ireland. 

162,163 

Sections  162, 163,  deal  with  access  to  the  special  Act,  and  are  similar 
in  effect  to  sections  160, 161  of  the  Lands  Clauses  Act,  1846. 

164 

Section  164  excludes  Scotland  from  the  application  of  the  Act 
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THE   MARKETS  AND  FAIRS  CLAUSES  ACT,  1847. 
10  &  11  Vict.  Cap.  14. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually 
contained  in  Acts  for  constructing  or  regulating  Markets 
and  Fours.  [23rd  April,  1847.] 

Sect.  1.  [^Whereas  it  is  expedient  to  comprise  in  one  Act  sundry 
provisions  usually  contained  in  Acts  of  Parliament  authorising 
tlie  construction  or  regulation  of  markets  andfairs^  and  that  as 
well  as  for  avoiding  the  necessity  of  repeating  such  provisions 
in  each  of  the  several  Acts  relating  to  such  undertakings  as  for 
ensuring  greater  uniformity  in  the  provisions  themselves :  Be  it 
enacted  by  the  Queen^s  most  Eoicellent  Majesty y  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal^  and 
CommonSj  in  this  present  Parliament  assembled,  and  by  the 

Extent  of  authority  of  tfie  same,  that]  (a)  this  Act  shall  extend  only  to 
such  markets  and  fairs  as  shall  be  authorised  by  any  Act  of 
Parliament  hereafter  to  be  passed  which  shall  declare  that 
this  Act  shall  be  incorporated  therewith  ;  and  all  the  clauses 
of  this  Act,  save  so  far  as  they  shall  be  expressly  varied  or 
excepted  by  any  such  Act,  shall  apply  to  the  undertaking 
authorised  thereby  so  far  as  the  same  shall  be  applicable  to 
such  undertaking,  and  shall,  with  the  clauses  of  every  other 
Act  which  shall  be  incorporated  therewith,  form  part  of  such 
Act,  and  be  construed  therewith  as  forming  one  Act. 

(a)  The  preamble  was  repealed  by  the  Statute  Law  Revision  Act, 
1891. 

This  Act  may  be  incorporated  in  the  flame  manner  as  the  Lands 
Clauses  Act,  1846.     See  section  5,  ante,  p.  10. 

The  clauses  here  set  out  alone  deal  with  the  subject  of  this  book  ;  Uie 
other  sections  deal  with  the  holding  and  regulation  of  the  market  or 
fair. 


Act. 


And  with  respect  to  the  construction  of  the  market  or  fair, 
and  the  works  connected  therewith,  be  it  enacted  as  follows  : 
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6.  Where  by  the  special  Act  the  tindertakers  shall  be  Setft  8; 
empowered,  for  the  purpose  of  constructing  the  market  or  Cooftmc- 
fair,  to  take  or  use  any  lands  otherwise  than  with  the  consent  marketi 
of  the  owners  and  occupiers  thereof,  they  shall,  in  exercising  J^^^"" 
the  power  so  given  to  them,  be  subject  to  the  provisions  and  snbiect 
restrictions  contained  in  this  Act  and  in  the  Lands  Clauses  J^g^na^ 
Consolidation  Act,  1845,  when  the   special  Act  relates  tothUAct 
England  or  Ireland,  and  to  the  provisions  and  restrictions  of  th« 
contained  in  this  Act  and  the  Lands  Clauses  Consolidation  i^^ 
(Scotland)  Act,  1845,  when  the  special  Act  relates  to  Scot-  Ck)n8olicUi* 
land ;  and  the  undertakers  shall  make  to  the  owners  and  ig^s'^^*^ 
occupiers  of  and  all  other  parties  interested  in  any  lands 
taken   or   used    for  the  purposes  of   the  special  Act,  or 
injuriously  affected  by  the  construction  of  the  works  thereby 
authorised,  full  compensation  for  the  value  of  the  lands  so 
taken  or  used,  and  for  all  damage  sustained  by  such  owners, 
occupiers,  and  other  persons  by  reason  of  the  exercise,  as  to 
such  lands,  of  the  powers  vested  in  the  undertakers  by  this  or 
the  special  Act,  or  any  Act  incorporated  therewith;  and, 
except  where  otherwise  provided  by  this  or  the  special  Act, 
the  amount  of  such  compensation  shall  be  determined  in  the 
manner  provided  by  the  said  Lands  Clauses  Consolidation 
Acts  respectively  for  determining  questions  of  compensation 
with  regard  to  lands  purchased  or  taken  under  the  provisions 
thereof;  and  aU  the  provisions  of  the  said  last-mentioned 
Acts  respectively  shall  be  applicable  to  determine  the  amount 
of  any  such  compensation,  and  to  enforce  payment  or  other 
satisfaction  thereof. 

Hu  ipedal  Act.-^-By  section  S  it  is  provided  that  "the  expression 
*  the  special  Act '  used  in  this  Act  shall  be  constnied  to  mean  any  Act 
which  shall  be  hereafter  passed  authorising  the  construction  or  regula- 
tion of  a  market  or  fair,  and  with  which  this  Act  shall  be  incorporated." 

The  lands  are  the  lands  authorised  to  be  taken  or  tised  for  the 
purposes  of  the  special  Act,  and  include  messuages,  lands,  tenements, 
and  hereditaments  of  any  tenure.  See  definition  m  the  Lands  Clauses 
Act^  1645,  and  note,  cmte,  p.  7. 

The  undertakers  mean  the  persons  authorised  by  the  special  Act  to 
conetmet  or  regtdate  the  market  6r  fair.    Section  2. 
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Sect.  7.  7.  If  aiiy  omission,  mis-statement,  or  wrong  description 
Errora  and  shall  have  been  made  of  any  lands,  or  of  the  owners,  lessees, 
s^nHiii  ^^  occupiers  of  any  lands  described  or  purporting  to  be 
■P«ci*l  described  in  the  special  Act,  or  in  the  schedule  thereto,  the 
schedules  Undertakers,  after  giving  ten  days'  notice  to  the  owners, 
thereto,  lessees,  and  occupiers  of  the  lands  affected  by  such  proposed 
corrected  correction,  may  apply,  in  England  or  Ireland,  to  two  justices, 
del  who^  ^^^  ^^  Scotland  to  the  sheriff,  for  the  correction  thereof ;  and 
■^U  cer-  if  it  appear  to  such  justices  or  sheriff  that  such  omission,  mis- 
statement, or  wrong  description  arose  from  mistake,  they  or 


he  shall  certify  the  same  accordingly,  and  shall  in  such  certifi- 
cate state  the  particulars  of  any  such  omission,  mis-statement, 
or  wrong  description  ;  and  such  certificate  shall  be  deposited, 
in  England  or  Ireland,  with  the  clerk  of  the  peace,  and  in 
Scotland  with  the  sheriff  clerk  of  the  county  in  which  the  lands 
affected  thereby  shall  be  situated,  or,  where  any  such  lands 
are  situated  in  a  royal  burgh  in  Scotland,  with  the  town  clerk 
Certificate  q{  suqJi  burgh ;  and  such  certificate  shall  be  kept  by  such 
deposited,  clerk  of  the  peace,  sheriff  clerk,  or  town  clerk  with  the  other 
documents  to  which  they  relate,  and  thereupon  the  special 
Act  or  schedule  shall  be  deemed  to  be  corrected  according  to 
such  certificate,  and  the  undertakers  may  make  the  works  in 
accordance  with  such  certificate  as  if  such  omission,  mis- 
statement, or  wrong  description  had  not  been  made. 

Compare  the  almost  identical  provision  in  section  7  of  the  Railways 
Clauses  Act,  1845,  antCy  p.  309. 

Copies  8.  Copies  of  any  such  alteration  or  correction  thereof  or 

tions^.",  oxtracts  therefrom,  certified  by  any  such  clerk  of  the  peace, 

to  be         sheriff  clerk,  or  town  clerk,  in  whose  custody  the  same  may 

be,  which   certificate   such   clerk   shall   give   to  all   parties 

interested  when  required,  shall  be  received  in  all  courts  of 

justice  and  elsewhere  as  evidence  of  the  contents  thereof. 

Additional  Q.  The  Undertakers,  in  addition  to  the  lands  authorised  to 
be°takeu^  be  taken  compulsorily  or  to  be  appropriated  by  them  for  the 
for  extra-  purposes  of  the  market  or  fair  under  the  powers  of  this  and 
parpoeee.    the  special  Act,  may  appropriate  any  lands  vested  in  them,  or 
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may  contract  with  any  person  willing  to  sell  the  same  for  the  Sect^9. 
purchase  of  any  land  within  the  limits  of  the  special  Act,  not 
exceeding  in  the  whole  the  prescribed  number  of  acres  for 
extraordinary  purposes  ;  (that  is  to  say,) 

For  providing  slaughter-houses  (if  the  undertakers  shall  be 
authorised  by  the  special  Act  to  provide  slaughter-houses), 
and  houses  and  places  for  weighing  carts. 

For  making  convenient  roads  and  approaches  to  the  market 
or  fair. 

For  any  other  purpose  which  may  be  necessary  for  the 
formation  or  convenient  use  of  the  market  or  fair. 

Compare  the  corresponding  provision  in  section  45  of  the  Railways 
Clauses  Act,  1845,  ana  see  notes  thereto,  ante. 

By  the  Public  Health  Act,  1875,  ss.  166—169,  urban  sanitary  autho- 
rities— now  urban  district  councils — are  empowered  in  certain  cases  to 
provide  a  market  place  and  market  house,  and  other  conveniences,  and 
also  a  slaughter-house,  and  to  purchase  or  take  on  lease  lands  for  the 
purpose.  The  sections  of  this  Act  with  respect  to  the  construction  of 
the  market  or  fair,  and  the  works  connected  therewith,  are  not  incorpo- 
rated. Lands  mav,  however,  be  taken  or  purchased  for  the  purposes  of 
that  Act  as  proviaed  in  sections  175,  176.    See  post 

The  Public  Health  Act,  1875,  however,  does  not  authorise  any  pro- 
vision for  providing  land  for  a  fair. 

As  to  slaughter-houses,  see  section  17  of  this  Act,  post. 

By  the  Markets  and  Fairs  (Weighing  of  Cattle)  Act,  1887  (50  &  61 
Vict  c.  27),  amended  by  the  Markets  and  Fairs  (Weighinc  of  Cattle) 
Act,  1891,  market  authorities,  unless  exempted  by  order  of  tne  Board  of 
Agriculture,  must  provide  suitable  accommodation  for  weighing  cattle. 

10.  Subject  to  the  provisions  in  this  and  the  special  Act  Under- 
and  any  Act  incorporated  therewith,  the  undertakers,  for  the  **^«™  ""^ 
purpose  of  constructing  a  place  for  holding  the  market  or  proyisiong 
fair,  may  execute  any  of  the  following  works ;   (that  is  to  Shet'^U? 

say,)  Act  may 

dccciito 

They  may  enter  upon  any  lands  described  in  the  special  the  works 
Act  or  the  schedule  thereto,  and  other  lands  purchased  by  n^id. 
them,  or  belonging  to  them,  and  set  out  such  parts  as  they 
think  necessary  for  the  purposes  of  the  market  or  fair,  and 
thereupon  from  time  to  time  build  and  maintain  such  market 
places  or  places  for  fairs,  and  such  stalls,  sheds,  pens,  and 
other  buildings  or  conveniences  for  the  use  of  the  persons 
frequenting    the    market  or    fair,   and    for   weighing    and 
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Sect.  10.  measuring  goods  sold  in  the  market  or  fair,  and  for  weighing 
carts,  as  they  may  think  necessary. 

They  may  from  time  to  time  on  such  lands  as  aforesaid 
make  and  maintain  all  snch  roads  and  approaches  as  they 
may  think  necessary  for  the  convenient  use  of  the  persons 
resorting  to  the  market  or  fair. 

If  land  is  described  in  the  schedule,  the  undertakers  are  the  proper 
parties  to  say  whether  it  is  necessary  or  not,  and  if  wanted  for  the 
purpose  of  erecting  a  covered  building  for  market  purposes,  as  well  as 
the  market  house,  it  will  be  wanted  for  the  purposes  of  the  special  Act, 
as  by  this  Act  the  singular  may  mean  the  plural  if  not  repugnant,  and 
there  may  be  two  market  houses  if  required.  Richards  v.  Scarborough 
Public  Market  Company^  23  L.  J.  Ch.  110. 

Under-  H.  Provided  always,  that  in  the  exercise  of  the  powers 

makeratis-  V  ^'^  ^^  ^^®  special  Act  granted,  the  undertakers  shall  do 

faction  for  as  Uttle  damage  as  can  be,  and  shall  make  full  satisfaction 

done.         i^  manner  herein,  and  by  the   special  Act  and  any  Act 

incorporated  therewith  provided,  to  all  parties  interested  for  all 

damages  sustained  by  them  by  reason  of  the  exercise  of  such 

powers. 

Compare  the  similar  provision  in  the  proviso  to  section  16  of  the 
Railways  Clauses  Act,  1845,  anUy  p.  316,  and  see  the  cases  there  cited. 
The  subjects  of  compensation  are  doubtless  land  and  interests  in  land 
although  the  terms  of  this  section  would  appear  to  be  mora  extensive. 
Cf.,  section  308  of  the  Public  Health  Act,  1876,  jpoH. 


And  with  respect  to  slaughter-houses,  be  it  enacted  as 
follows : 

Power  to  17.  Where  by  the  special  Act  the  undertakers  shall  be 
^uT^hte  -  ®™po^®''®d  ^  provide  slaughter-houses,  they  may  from  time 
houses  if  to  time  erect  on  any  land  purchased  by  them  under  the 
by  th?Act.  provisions  of  this  or  the  special  Act  or  any  Act  incorporated 
therewith,  any  buildings,  or  set  apart  and  improve  any 
buildings  belonging  to  them  for  the  slaughtering  of  cattle 


No  exemp-  18.  Provided  that  nothing  in  this  or  the  special  Act  or 
indict-  ™  *^y  -^^^  incorporated  therewith  shall  protect  the  undertakers 
ments* 
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from  an  indictment  for  nuisance,  or  from  any  other  legal  Sect.  18. 
proceeding    in    respect   of    any    such    slaughter-house    as 
aforesaid. 

As  the  undertakers  are  not  given  statutory  power  to  create  a  nuisance, 
the  fact  that  they  have  taken  all  reasonable  care  to  prevent  a  slaughter- 
house from  being  a  nuisance  will  not  be  a  legal  excuse  if  it  in  Jact  is 
one.  See  Rapier  v.  London  Tramways  Company  (1893),  2  Ch.  588,  and 
see  the  notes  to  section  68  of  the  Lands  Clauses  Act,  1845,  p.  129,  and 
cf.  Meiu^g  Brewery  Company  v.  OUy  of  London  Electric  Lighting  Com- 
pany, 70  L.  T.  762. 

Sections  58  and  59  deal  with  access  to  the  special  Act  and  are  identical 
with  sections  90  and  91  of  the  Waterworks  Clauses  Act,  post. 
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THE  WATERWORKS  CLAUSES  ACT,  1847. 
10  &  11  Vict.  c.  17. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually 
contained  in  Acts  authorising  the  making  of  Waterworks 
for  supplying  Towns  with  Water. 

[23rd  April,  1847.] 


Sect.  6. 

Construc- 
tion of 
water- 
works to 
be  subject 
to  the 
provisions 
of  this 
Act  and 
the  Lands 
Clanses 
Consolida- 
tion Acts, 
1845. 


This  Act  applies  only  to  such  waterworks  as  have  been  authorised  by 
Act  of  Parliament  paJased  after  the  23rd  of  April,  1847,  and  which 
declare  that  this  Act  is  incorporated  therewith.    Section  1. 

A  group  of  clauses  may  be  incorporated  or  excepted  in  a  special  Act 
in  the  same  manner  as  under  the  Lands  Clauses  Consolidation  Act, 
1845.    See  section  6,  ante. 

The  groups  of  clauses  here  set  out  and  which  alone  bear  on  this 
subject  are — 

1.  With   respect   to   the    construction  of   the   waterworks.     Sec- 

tions 6—16. 

2.  With  respect  to  the  construction  of  works  for  the  accommodation 

of  lands  adjoining  the  waterworks.    Sections  16, 17. 

3.  With  respect  to  mines.    Sections  18—27. 

4.  With  respect  to  access  to  the  special  Act    Sections  90,  91. 

The  Waterworks  Clauses  Act,  1863,  has  no  application  to  this 
subject. 

And  with  respect  to  the  construction  of  the  waterworks,  be 
it  enacted  as  follows  :(a) 

6.  Where  by  the  special  Act  the  undertakers  shall  be 
empowered,  for  the  purpose  of  constructing  or  supplying 
waterworks,  to  take  or  use  any  lands  or  streams  otherwise 
than  with  the  consent  of  the  owners  and  occupiers  thereof, 
they  shall,  in  exercising  the  powers  so  given  to  them,  be  subject 
to  the  provisions  and  restrictions  contained  in  this  Act,  and 
if  the  waterworks  be  situated  in  England  or  Ireland^  to  the 
provisions  and  restrictions  contained  in  the  Lands  Clauses 
Consolidation  Act,  1845,  and  if  the  waterworks  be  situated 
in  Scotland^  the  provisions  amd  restrictions  contained  in  the 
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Lands  Clanses  Consolidation,  Scotland,  Act,  1845  ;  and  shall  Sect  6. 
make  to  the  owners  and  occupiers  of  and  all  other  parties 
interested  in  any  lands  or  streams  taken  or  used  for  the 
purposes  of  the  special  Act,  or  injuriously  affected  by  the 
construction  or  maintenance  of  the  works  thereby  authorised, 
or  otherwise  by  the  execution  of  the  powers  thereby  conferred, 
full  compensation  for  the  value  of  the  lands  and  streams  so 
taken  or  used,  and  for  all  damage  sustained  by  such  owners, 
occupiers,  and  other  persons,  by  reason  of  the  exercise,  as  to 
such  lands  and  streams,  of  the  powers  vested  in  the  under- 
takers by  this  or  the  special  Act,  or  any  Act  incorporated 
therewith  ;  and  except  where  otherwise  provided  by  this  or 
the  special  Act,  the  amount  of  such  compensation  shall  be 
determined  in  the  manner  provided  by  the  said  Lands  Clauses 
Consolidation  Acts  respectively  for  determining  questions  of 
compensation  with  regard  to  lands  purchased  or  taken  under 
the  provisions  thereof,  and  all  the  provisions  of  the  said  last- 
mentioned  Acts  respectively  shall  be  applicable  to  determine 
the  amount  of  any  such  compensation,  and  to  enforce  payment 
or  other  satisfaction  thereof. 

(a)  This  heading  includes  sections  6 — 15. 

"  The  Special  ActJ*—Bj  section  2  it  is  provided  that  "  the  expression 
'  the  special  Act'  used  in  this  Act  shall  be  construed  to  mean  any  Act 
which  shall  be  hereafter  passed  authorising  the  construction  of  water- 
works and  with  which  this  Act  shall  be  incorporated." 

"  Th4  Undertakers." — Section  2  also  provides  that  "  the  undertaking'' 
shall  mean  "the  waterworks  and  works  connected  therewith  bySe 
special  Act  authorised  to  be  constructed,"  and  "  the  undertakers  "  sh^l 
mean  "the  persons  by  the  special  Act  authorised  to  construct  the 
waterworks."  Section  3  provides  also  that  "  the  waterworks  "  shall  have 
the  same  meaning  as  "  the  undertaking." 

"  Lands  or  Streams/' — The  definition  of  lands  is  practically  identical 
with  that  in  the  Lands  Clauses  Consolidation  Act,  1846,  s.  3,  ante, 
p.  5,  and  in  the  Bailways  Clauses  Act  and  in  this  section  lands 
mclude  "  mines."  HoUiday  v.  Mayor  of  Wakefield  (1891),  1  A.  C.  81. 
Section  3  provides  that  "the  word  *  streams'  shall  include  springs, 
brooks,  rivers,  and  other  running  waters." 

^^FuU  Compensation  for  the  Value  of  the  Lands  and  Streams 
so  taken  or  used." — With  this  section  may  be  compared  the  somewhat 
similar  provision  in  the  Bailways  Claiises  Act^  1845,  s.  Q,  ante,  p.  307. 
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86Ct«  6«  When  land  is  taken  the  principles  of  compensation  wUi  be  found  in 
section  63  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  the  notes 
thereto,  ante,  p.  110 ;  when  no  land  is  taken,  the  principles  of  com- 
pensation for  injuriously  affecting  land  will  be  found  in  the  notes  to 
section  68,  ante,  p.  129. 

As  regards  streams,  this  section  draws  the  same  distinction  which 
the  Lands  Claunes  Acts  do  as  regards  lands.  If  a  stream  is  taken,  the 
compensation  must  be  assessed  according  to  the  principles  laid  down  in 
section  63  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  notes  ;  if 
injuriously  affected,  compensation  must  l)e  made  under  section  68  of 
that  Act.  Ferrand  v.  Corporation  of  Bradford,  21  Beav.  412.  The 
complete  diversion  of  a  stream  is  a  taking  or  using  of  the  stream,  and  if 
promoters  of  an  undertaking  desire  to  divert  a  stream  for  the  purposes 
of  the  undertaking,  tliey  must  give  a  notice  to  treat  under  section  18  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  proceed  to  have  the 
price  determined  as  pro>dded  thereafter,  or  the)-  may  enter  on  making 
a  deposit  and  giving  a  bond  as  provided  in  section  85  of  that  Act.  If 
they  do  not  proceed  in  one  or  other  of  these  ways  the  owner  will  be 
entitled  to  an  injunction  to  restrain  them.    S.  C. 

The  entry  upon  the  bed  of  a  stream  and  diverting  part  of  the  stream 
would  be,  as  regards  the  proprietor  who  owned  the  oed,  a  taking  of  the 
lands  and  stream,  but  as  regards  a  riparian  proprietor  lower  down  the 
stream,  his  rights  would  be  only  for  compensation  for  diverting  water 
which  would  otherwise  have  reached  him.  This  would  be  an  injurious 
affection  of  his  land  and  he  would  be  entitled  to  compensation  under 
section  12  of  this  Act,  and  the  procedure  to  ascertain  the  amount  would 
be  that  provided  in  section  68  of  the  Lands  Clauses  Consolidation  Act, 
1845.  Bush  V.  Trowbridge  Waterworks  Covwanyt  L.  R.  10  Ch.  459; 
Page  v.  Kettering  Waterworks  Com2xiny,  8  "  Times  "  L.  R.  228,  and  see 
notes  to  section  12,  post. 

If  promoters  have  power  to  divert  the  whole  of  a  stream  and  cive 
notice  of  their  intention  to  do  so  to  a  riparian  owner,  he  is  entitled  at 
once  to  be  paid  the  full  price  for  the  same,  and  he  is  not  lx)und  to 
wait  till  the  stream  has  been  diverted  and  apply  for  comi^ensation  from 
time  to  time  as  the  promoters  may  happen  to  want  the  water.  Storu  v. 
Corporation  of  Yeovil,  2  C.  P.  D.  99.  Similarly,  if  promoters  purchase  a 
stream,  but  do  not  within  the  time  limited  for  the  execution  of  the 
works,  divert  or  take  it,  the  property  is  nevertheless  in  them  and  they 
may  divert  it  without  further  compensation,  if  empowered  to  carry  out 
works  by  another  statute.  Girdvmd  v.  Belfast  Water  Commissioners^  1 
L.  R,  Ir.  28. 

'^  Owners  and  Ocoupiers  and  other  PersonB  Interested/ ~  All 
persons  having  interest  in  lands  or  streams  taken  or  used  must  be 
compensated,  and  the  same  rule  is  applicable  if  the  special  Act 
authorises  water  to  be  taken  from  a  locn.  Thus,  where  a  proprietor 
had  granted  permission  to  certain  mills  on  a  stream  forming  the  outlet 
to  two  lochs  nearlv  surrounded  by  his  property,  resening  his  rights  in 
the  lochs,  except  tne  rights  connected  with  the  mills,  it  was  held  that 
promoters  of  waterworks  could  not,  by  acquiring  the  rights  of  the  grantee 
in  the  water,  draw  off  the  water  from  the  lochs  for  the  sunply  of  a 
town,  as  they  were  thereby  depriving  the  landowner  of  his  rignts  in  the 
water.    L(yrd  Bla^Uyre  v.  Babtic^  IS  A.  C.  631. 
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Ajs  r^rds  undeiground  water,  see  Corporation  of  Bradford  v.  PickUs   Sect.  6. 
(1895),  1  Ch.  145,  and  notes  to  section  12,  posty  p.  388.  — 

Measnre  of  Compensation.— In  estimating  the  value  of  a  stream, 
it  is  necessary  to  take  into  account  the  use  to  which  it  can  be  put 
relatively  to  the  land.  Practically  speaking,  the  value  of  water  must 
be  measured  by  the  deterioration  of  tne  value  of  the  land  occasioned  by 
its  loss.  Its  value  for  fishing  should  be  taken  into  account  and  also  its 
availability  for  purposes  of  irrigation,  watering  cattle,  turning  a  mill, 
or  as  ornamental  water.  Stone  v.  Corporation  of  YeovUy  2  C.  P.  D.  99. 
If  a  stream  may  be  adapted  for  purposes  other  than  for  which  it  has 
l>een  used,  that  adaptability  shoula  be  taken  into  account  in  estimating 
the  value  although  the  owner  may  never  have  obtained  one  farthing 
for  the  use  of  the  stream.  Evidence,  therefore,  of  an  offer  bv  another 
water  company  to  purchase  the  stream  ought  not  to  be  rejected.  Trent- 
Stoughton  v.  Barbados  fVater  Supply  Company  (1893),  A.  Q,  502.  As  to 
adaptability  as  an  element  of  value  in  ascertaining  the  compensation, 
see  Arbitration  between  Countess  Ossalinsky  and  Corporation  of  Manchestery 
a  report  of  which  will  be  found  in  Appendix  IV.,  post. 

If  promoters  of  waterworks  are  empowered  to  take  water  from  a  loch, 
the  water  of  which  is  partly  retained  therein  by  an  artificial  embank- 
ment, the  fact  that  it  is  so  retained  is  a  proper  subject  for  an  arbitrator 
to  take  into  account  in  assessing  the  value  of  the  water.  The  price  of 
water  in  an  artificial  reservoir  cannot  be  estimated  on  the  same 
principles  as  that  of  water  in  a  wholly  natural  basin  ;  the  cost  of  works 
for  storing  it  must  be  taken  into  account.  Lord  Blantyre  v.  Babtie,  13 
A.  C.  631. 

7.  If  any  omission,  mis-statement,  or  wrong  description  ErroM  and 
shall   have   been  made  of  any  lands  or  streams,   or  of  the  in  plans, 
owners,  lessees,  or  occupiers  of  any  lands  or  streams,  described  ^-^  °^J 
on  the  plans  or  books  of  reference  deposited  in  compliance  rected  by 
with  the  Standing  Orders  of  either  House  of  Parliament,  or  J^^^^J, 
in  the  schedule  to  the  special  Act,   the  undertakers,  after  shall 
given  ten  days'  notice  to  the  owners,  lessees,  and  occupiers  of  game, 
the  lands  and  streams  affected  by  such  proposed  correction, 
may  apply,  in  England  or  Ireland,  to  two  justices,  and  in 
Scotland  to  the  sheriff,  for  the  correction  thereof ;  and  if  it 
appear  to  such  justices  or  sheriff  that  such  omission,  mis- 
statement, or  wrong  description  arose  from  mistake,  they  or 
he  shall  certify  the   same   accordingly  ;  and  shall   in   such 
certificate    state    the    particulars    of    any    such    omission, 
mis-statement,  or  wrong  description  ;  and   such  certificate,  Certifi- 
with   the  other    documents    to    which   it   relates,   shall  be^^^; 
deposited,  in  England  or  Ireland,  with  the  clerk  of  the  peace,  posited. 
and  in  Scotland  with  the  sheriff  clerk  of  the  several  counties 
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Sect.  7.  in  which  the  lands  or  streams  affected  thereby  are  situated, 

or,  where  any  such  lands  or  streams  are  situated  in  a  Royal 

burgh  in  Scotlandj  with  the  town  clerk  of  such  burgh ;  and 

such  certificate  shall  be  kept  by  such  clerks  of  the  peace, 

sherifiF  clerks,   or  town   clerks  respectively  with  the  other 

documents  to  which  they  relate  ;  and  thereupon  such  plan, 

book  of  reference,  or  schedule  shall  be  deemed  to  be  corrected 

according  to   such   certificate  ;    and    the   undertakers   may 

make  the  works  in  accordance  with  such  certificate,  as  if 

such  omission,  mis-statement,  or  wrong  description  had  not 

been  made. 

See  the  somewhat  similar  provision  in  the  Railways  Clauses  Act, 
1846,  8.  7,  and  the  notes  thereto,  ante,  p.  309.  In  respect  of  interests 
in  land,  which  have  by  mistake  been  omitted  to  hie  purchased,  see 
section  124  of  the  Lands  Clauses  Act,  1845,  arUe,  p.  272. 

Works  8.  Th®  undertakers  shall  not  begin  to  execute  the  water- 

p^»e^  works  unless  they  shall  have  previously  deposited  with  the 
withtmtil  clerk  of  the  peace  in  England  or  Ireland^  and  the  sheriff 
^  altera-  clerk  in  Scotland^  of  every  county,  and  the  town  clerk  of 
S?"?JS"    overy  Royal  burgh  in  Scotland^   in  which  the  waterworks 
by  parlia-  shall  be  situated,  a  plan  and  section  of  all  such  alterations 
Slon  de^^*  from  the  original  plan  and  section  (if  any)  as  shall  have  been 
posited,      approved  of  by  Parliament,  on  the  same  scale  and  containing 
the  same  particulars  as  the  original  plan  and  section  of  the 
waterworks,  and  shall  also  have  deposited  with  the  parish 
clerks  of  the  several  parishes  in  England^  and  the  clerks  of 
the  unions  of  the  several  parishes  in  Ireland^  and  the  school- 
masters of  the  several  parishes  in  Scotlandy  in  which  such 
alterations  shall  have  been  authorised  to  be  made,  copies  or 
extracts  of  or  from  such  plans  and  sections  as  shall  relate  to 
such  parishes  respectively. 

Cf.,  section  8  of  the  Railways  Clauses  Act,  1845,  ante^  p.  310. 
Clerks  of  Q.  The  said  clerks  of  the  peace,  sheriff  clerks,  and  town 
&a,^to^'  clerks,  parish  clerks,  clerks  of  unions,  and  schoolmasters, 
"^^«  shall  receive  the  said  plans  and  sections  of  alterations,  and 
altera-  copies  and  extracts  thereof  respectively,  and  shall  keep  the 
andalk^*  s®™®>  *®  ^^  ^  *^®  ^^^  original  plans  and  sections,  and 
inspection,  shall  allow  all  persons  interested  to  inspect    any  of  the 
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documents  aforesaid,  and  to  make  copies  and  extracts  of  and  Sect.  9. 

from  the  same,  in  the  like  manner  and  upon  the  like  terms, 

and  under  the  like  penalty  for  default,  as  is  provided  in  the 

case  of  the  original  plans  and  sections  hy  an  Act  passed  in  the 

first  year  of  the  reign  of  Her  Majesty,  intituled  An  Act  to  7  WiU.  4  A: 

compel  Clerks  of  the  Peace  for  Counties,  and  other  Persons  c.  83. 

to  take  the  Custody  of  such  Documents  as  shall  he  directed  to  be 

deposited  with  them  under  the  Standing  Orders  of  either  House 

of  Parliament. (a) 

(a)  The  Parliamentaiy  Deposit  Act,  1837. 

10.  Copies  of  the  said  plans  and  books  of  reference,  or  of  Ck>pie8  of 
any  alteration  or  correction  thereof  or  extracts  therefrom,  ^J^f" 
certified  by  any  such  clerk  of  the  peace,  sheriff  clerk,  ortion8,&c., 
town  clerk,   which  certificate  such  clerk  shall  give  to  all  eTidence. 
parties  interested,   when   required,  shall  be  received  in  all 
courts  of  justice  or  elsewhere  as  evidence  of  the  contents 
thereof. 

11.  The  undertakers  in  constructing  the  waterworks  shall  ^®*  *? 
not  deviate  from  the  line  of  the  works  laid  down  in  the  said  bejond 
plan  more  than  the  prescribed  number  of  yards,  and  where  no  fi^|",fTOn 
number  of  yards  is  prescribed  not  more  than  ten  yards,  nor  in  pl">«»  *c. 
any  case  to  any  greater  extent  than  the  line  of  lateral  deviation 
described  in  the  said  plans  with  respect  to  such  works,  nor 

take  nor  use,  for  the  purpose  of  such  deviation,  the  lands  of 
any  person  not  mentioned  in  the  books  of  reference,  without 
his  previous  consent  in  writing,  unless  the  name  of  such 
person  shall  have  been  omitted  by  mistake,  and  the  fact  that 
such  omission  happened  from  mistake  shall  have  been  certified 
in  manner  hereinbefore  provided. 

Compare  sections  14  and  15  of  the  Railways  Claufles  Act,  1845,  and 
see  the  cases  as  to  deviation  in  the  notes  thereto,  ante^  p.  314. 

A  special  Act  empowered  commissioners  to  take  water  from  a  river 
for  the  supply  of  a  township  on  condition  of  their  constructing  (ynter 
alia)  a  reservoir  with  conduit  to  supply  compensation  water  to  mill- 
owners.  The  position,  contour,  and  capacitv  of  the  reservoir  and  the 
height  of  the  embankment  were  prescnJbed  by  the  act,  with  the  usual 
provision  for  deviation.  In  constructin^r  the  reservoir,  the  commis- 
sioners curtailed  it  by  more  than  one-thira  of  its  length  and  nearly  two- 
thirds  of  its  capacity,  and  placed  the  embankment  higher  up  the  river 
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8oct«  11.  than  the  j^int  fixed  by  the  Act,  and  so  that  the  capacity  could  not  be 
enlaraed  in  the  event  of  the  supply  of  compensation  water  proving 
insufficient  The  conduit  was  not  made  accoiding  to  the  Act,  but  was 
said  to  be  substantially  equivalent.  In  an  action  by  the  miUowners, 
it  was  held  that,  although  no  actual  damage  was  proved,  they  were 
entitled  to  a  declaration  that  the  resen^oir  and  conduit  were  not  in 
accordance  with  the  provisions  of  the  Act,  and  to  an  injunction 
restraining  the  commissioners  from  taking  or  using  the  waters  of  the 
river  or  from  interfering  with  the  flow  of  the  river  otherwise  than  as 
authorised  by  the  Act.  nerron  v.  Raihmines  Improvement  Commisnonen 
(1892),  A.  C.  498. 

Under-  jg^  Subject  to  the  provisions  and  restrictions  in  this  and 

subject  to  the  special  Act,  and  any  Act  incorporated  therewith,  the 
o?thSi^"*  undertakers   may  execute   any  of  the  following   w^orks   for 
and  the      constructing  the  waterworks  ;  (that  is  to  say,) 
Act,  may       They  may  enter  upon  any  lands  and  other  places  described 
Sheworks  ^^  ^^®  ^^^  plans  and  in  the  said  books  of  reference, 

herein  und  take  levels  of  the  same,  and  sot  out  such  parts 

thereof  as  they  shall  think  necessary,  and  dig  and 
break  up  the  soil  of  such  lands,  and  trench  and  sough 
the  same,  and  remove  or  use  all  earth,  stone,  mines, 
minerals,  trees,  or  other  things  dug  or  gotten  out  of 
the  same : 
They  may  from  time  to  time  sink  such  wells  or  shafts,  and 
make,  maintain,  alter,  or  discontinue  such  reservoirs, 
waterworks,  cisterns,  tanks,  aqueducts,  drains,  cuts, 
sluices,  pipes,  culverts,  engines,  and  other  works,  and 
erect  such  buildings,  upon  the  lands  and  streams 
authorised  to  he  taken  hy  them,  as  they  shall  think 
proper,  for  supplying  the  inhabitants  of  the  town  or 
district  within  the  prescrihed  limits  with  water  : 
They  may  from  time  to  time  divert  and  impound  the  water 
from  the  streams  mentioned  for  that  purpose  in  the 
special  Act,  or  the  said  plans  or  books  of  reference, 
and  alter  the  course  of  any  such  streams,  not  being 
navigable,  and  also  take  such  waters  as  may  be  found 
in  and  under  or  on  the  lands  to  be  taken  for  con- 
structing the  works  : 
Under-  Provided  always,  that  in  the  exercise  of  the  said  powers  the 
make  com-  Undertakers  shall  do  as  little  damage  as  can  be,  and  in  all 
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cases  where  it  can  be  done  shall  provide  other  watering  o®Wl 
places^  drains,  and  channels  for  the  use  of  adjoining  lands,  in  peM^tion 
place  of  any  such  as  shall  be  taken  awaj  or  interrupted  by  damages, 
them,  and  shall  make  full  compensation  to  all  parties  interested 
for  all  damage  sustained  by  them  through  the  exercise  of  such 
powers. 

CJompare  the  similar  proviso  in  the  case  of  railways  in  section  16  of 
the  Railways  Clauses  Act,  1845,  anUy  p.  316,  and  see  the  notes  thereto, 
and  also  see  the  notes  to  section  18  of  the  Lands  Clauses  Act,  1845, 
ante,  pp.  34 — 40,  for  the  cases  relating  to  land  authorised  to  be  taken  and 
for  the  purposes  of  the  undertaking. 

The  undertakers  can  only  take  the  land  they  are  authorised  to  take 
and  for  the  construction  of  the  works  authorised  to  be  made.  They 
cannot,  under  this  section,  take  land  for  collateral  and  auxiliary  works 
unless  the  special  Act  authorises  them  to  do  so.  Simpson  V.  South 
Staffordshire  JVatenoorks  Gompanyy  34  L.  J.  Ch.  381,  p.  390. 

As  to  the  rights  of  riparian  owners,  see  Michael  and  Wills  on  ^*  Gas 
and  Water/'  4th  edit,  pp.  199  et  seq. 

*'  For  all  damafi^e  sustained.'* — This  section  corresponds  in  effect 
to  section  68  of  tLe  Lands  Clauses  Act,  1845,  on^e,  p.  129,  and  if  no 
lands  or  streams  are  taken  but  either  are  injuriously  affected,  the  penun 
who  suffers  damage  is  entitled  to  compensation  under  this  section  ;  but 
in  such  cases  the  assessment  and  payment  of  compensation  need  not  be 
made  until  after  the  injury  has  been  committed.  Thus,  the  diversion 
of  part  of  a  stream  which  w^ould  have  flowed  through  the  plaintiff's 
land  ifl  an  injurious  affecting.  Bush  v.  Trotobridge  Waterworks  uompany, 
L.  R.  10  Ch.  459,  and  see  notes  to  section  6  oi  this  Act,  arUe^  p.  383. 
If,  however,  brooks  running  into  a  river  are  diverted,  but  the  bulk  of 
the  water  is  returned  into  the  river  above  where  certain  mills  are 
situated,  the  millowners  are  only  entitled  to  be  compensated  in  respect 
of  the  water  actually  abstracted  from  the  volume  of  the  river  and  not 
for  the  whole  amount  originally  diverted.  Page  v.  Kettering  Waterworh 
Company,  8  Times  L.  R.  228. 

For  the  principles  of  compensation  see  notes  to  section  68  of  the 
Lands  Clauses  Consolidation  Act,  1845,  ante,  n.  129. 

If  promoters  of  waterworks  endeavour  to  aeprive  any  person  having 
common  law  rights  of  these  right^  they  must  pay  for  them.  Thu8| 
where  promoters  obtained  water  from  certain  springs,  and  a  section  or 
their  Act  provided  that  no  person  should  do  any  act  whereby  the  waters 
of  these  springs  should  be  diminished,  and  they  refused  to  purchase  the 
rights  of  the  owner  of  the  hill  from  which  these  springs  issued,  he  was 
held  to  be  entitled  to  tunnel  through  the  hiU  and  drain  the  water  from 
the  springs,  and  the  Court  refu^  an  injunction  to  restrain  him. 
Corporation  of  Bradford  v.  Pickles  (1895),  1  Ch.  145,  and  see  as  to 
underground  water,  Ghasemore  v.  Richards,  7  H.  L.  C.  349  ;  Acton  r. 
BlundeU,  12  M.  &  W.  32^  354,  and  cL  Qromd  Junction  Canal  Com^ny 
V.  Shuaar,  6  Ch.  483. 

As  tne  owner  of  land  has  no  right  to  underground  water  flowing  in 
undefined  channels,  he  cannot  recover  compensation  if  it  is  drained  off 
from  beneath  his  land.  New  Rivtr  Company  v.  Johnson,  2  B.  &  E.  ^6  | 
R,  V.  Metropolitan  Boa/rd  of  Works,  3  B.  &  S.  277. 
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Penaltj 
for  obN 
Btracting 
coDstnio- 
tion  of 
works. 


Penalty 

for 

illegaUy 

diTerting 

water. 


Sect.  123.  If  a  waterworks  company  stop  up  a  stream  at  a  certain  point 
they  are  entitled  to  the  full  flow  of  water  existing  at  this  point  at 
the  time  they  were  authorised  to  do  so,  but  they  have  no  right  to  stop  a 
person  usinff  water  above  who  at  that  time  was  authorised  to  do  so,  and 
a  person  wno  makes  an  artificial  cutting,  and  so  brings  water  to  a 
stream  which  did  not  go  there  before,  can  primd  fa/de.  cut  it  off  if  he 
chooses.  Brymho  Water  Company  v.  Lester^s  Lime  Company,  8  R.  329. 
See  also  section  6  of  this  Act  and  notes  thereto,  ante^  p.  382. 

13.  Every  person  who  shall  wilfully  obstruct  any  person 
acting  under  the  authority  of  the  undertakers  in  setting  out 
the  line  of  the  works,  or  pull  up  or  remove  any  poles  or 
stakes  driven  into  the  ground  for  the  purpose  of  setting  out 
the  line  of  such  works,  or  deface  or  destroy  any  works  made 
for  the  same  purpose,  shall  be  liable  to  a  penalty  not  exceeding 
five  pounds  for  every  such  offence. 

14.  After  the  streams  or  supplies  of  water  hereby  or  by 

the  special  Act  authorised  to  be  taken  by  the  undertakers 

shall  have  been  so  taken,  every  person  who  shall  illegally 

divert  or  take  the  waters  su])plying  or  flowing  into  the  streams 

so  taken,  or  any  part  thereof,  or  who  shall  do  any  unlawful 

act  whereby  the  said  streams  or  supplies  of  water  may  be 

drawn   off  or   diminished  in  quantity,   and   who   shall  not 

immediately  repair  the  injury  done  by  him,  on  being  required 

so  to  do  by  the  undertakers,  so  as  to  restore  the  said  waters 

to  the  state  in  which  they  were  before  such  act,  shall  forfeit 

to   the   undertakers   any  sum   which  shall   be   awarded,  in 

England  or  Ireland^  by  two  justices,  and  in  Scotland  by  the 

sheriff,   not  exceeding   five   pounds   for   every   day  during 

which  the  said  supply  of  water  shall  be  diverted  or  diminished 

by  reason  of  any  act  done  by  or  by  the  authority  of  such 

person,  and  any  sum  so  forfeited  shall  be  in  addition  to  the 

sum  which  he  may  be  lawfully  adjudged  liable  to  pay  to  the 

undertakers   for   any  damage   which   they  may   sustain  by 

reason  of  their  supply  of  water  being  diminished  ;  and  the 

payment  of  the  sum  so  forfeited  shall  not  bar  or  affect  the 

right  of  the  undertakers  to  bring  or  raise  an  action  at  law 

against  such  person  for  the  damage  so  committed. 

The  effect  of  this  section  is  not  to  limit  a  landowner's  right  in  a  stream 
or  other  water  if  he  has  not  been  compensated  in  respect  thereof.  See 
CarporaUon  of  Bradford  v.  Pickles  (1896),  1  Ch.  145. 
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15.  Provided  always,  that  nothing  herein  contained  shall  Sect.  15. 
prevent  the  owners  and  occupiers  for  the  time  being  of  lands  Reaerva- 
throagh  or  by  which  such  streams  shall  flow  from  using  the  righte 
waters  thereof  in  such  manner  and  to  such  extent  as  they  °^*" 
might  have  done  before  the  passing  of  the  special  Act,  unless  sation 
they  shall  have  received  compensation  in  respect  of  their  right  '®^**^*^ 
of  so  using  such  water. 

And  with  respect  to  the  construction  of  works  for  the 
accommodation  of  lands  adjoining  the  waterworks,  be  it 
enacted  as  follows : 

16.  Where  by  the  special  Act  the  undertakers  shall  be  Differ- 
required  to  erect  any  works  for  making  good  the  interruption  J^^^^  ^ 
caused  to  any  lands  adjoining  or  near  the  waterworks,  or  rtrnction 
otherwise,  for  the  accommodation  of  such  lands,  then  if  any  modSion 
difference  shall  arise  respecting  the  construction  of  any  such  ^oAb  to 
accommodation   works,  or  the  kind   or   size   or   sufficiency  byjnsticea. 
thereof,  or  respecting  the  maintenance  thereof,  the  same  shall 

be  determined  in  England  or  Ireland  by  two  justices,  and  in 
Scotland  by  the  sheriff,  and  such  justices  or  sheriff  shall  also 
appoint  the  time  within  which  such  accommodation  works 
shall  be  begun  and  finished  by  the  undertakers. 

Afl  to  accommodation  works  generally,  see  the  Bail  ways  Clauses  Act, 
1845,  ss.  68 — 75,  and  the  notes  thereto,  ante,  pp.  361 — 367.  From  the 
cases  there  cited  it  will  be  seen  that  lands  may  be  taken  compulsonly 
for  accommodation  works,  as  they  are  part  of  the  works  authorised  to 
be  executed. 

17.  If  the  undertakers  shall  for  fourteen  days  next  after  if  nnder- 
the  time  appointed  by  such  justices  or  sheriff,  for  the  begin-  to^Swc^^ 
ning  of  any  such  accommodation  works  fail  to  begin  such  mich 
works,  or,  having  begun  such  works,  fail  diligently  to  execute  Jl^i 
the  same  in  a  sufficient  manner,  the  person  aggrieved  by  such  ^gneyed 
failure  may  execute  such  works  or  repairs  ;  and  the  reason-  form  the 
able  expenses  thereof  shall,  on  demand,  be  repaid  by  the^J|J^*°^ 
undertakers  to  the  person  by  whom  the  same  shall  so  have  ezpenoe 
been  executed  ;  and  if  there  be  any  dispute  about  the  amount  totakm 
or  nature  of  snch  expenses,  the  same  shall  be  settled  in 
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Sect.  17.  England  or  Ireland  by  two  justices,  and  in  Scotland  by  the 
sheriff. 


Under- 
taken not 
entitled  to 
mines 
unless 
expressly 
porchased. 


And  with  respect  to  mines,  be  it  enacted  as  follows  :(a) 

18.  The  undertakers  shall  not  be  entitled  to  any  mines  of 
coal,  ironstone,  slate,  or  other  minerals  under  any  land 
purchased  by  them,  except  only  such  parts  thereof  as  shall  be 
necessary  to  be  dug  or  carried  away  or  used  in  the  construc- 
tion of  the  waterworks,  unless  the  same  shall  have  been 
expressly  purchased,  and  all  such  mines,  excepting  as  afore- 
said, shall  be  deemed  to  be  excepted  out  of  the  conveyance  of 
such  lands,  unless  they  shall  have  been  expressly  named 
therein  and  conveyed  thereby. 

(a)  This  heading  covers  sections  18 — 27.  These  sections  have  been 
incorporated  into  the  Public  Health  Act,  1875,  for  support  of  sewers,  &c, 
by  the  Public  Health  Act,  1883(46  &  47  Vict.  c.  127),  post. 

This  section  is  practically  identical  with  section  77  of  the  Railways 
Clauses  Act,  1845,  ante^  p.  358.  Sections  77 — 86  of  that  Act  deal  with 
the  law  in  respect  to  mines  under  railways.  The  cases  in  relation  to 
compensation  for  mines  are  collected  in  the  notes  thereto.  See  also 
section  6  of  this  Act,  ante,  p.  382.  Sections  18 — 25  of  this  Act  are  in 
many  respects  identical  with  the  sections  of  that  Act.  The  material 
diflferences  are  indicated  in  the  notes  hereto. 


Map  and 
plan  of 
onder- 
groand 
works  of 
nnder- 
taken  to 
be  made. 


19.  The  undertakers  shall  from  time  to  time,  within  six 
months  from  the  time  at  which  any  pipes,  conduits,  or  under- 
ground works  shall  have  been  laid  down  or  formed  by  them, 
cause  a  survey  and  map  to  be  made  of  the  district  within 
which  any  such  pipes  or  underground  works  shall  be  laid,  on 
a  scale  not  less  than  one  foot  to  a  mile,  and  shall  cause  to  be 
marked  thereon  the  course  and  situation  of  all  existing  pipes 
or  conduits  for  the  collection,  passage,  or  distribution  of  water 
and  underground  works  belonging  to  them,  in  order  to  show 
all  such  underground  works  within  the  said  district,  and  shall, 
within  six  months  from  the  making  of  any  alterations  or 
additions,  cause  the  said  map  to  be  from  time  to  time 
corrected,  and  such  additions  made  thereto  as  may  show  the 
line  and  situation  of  all  such  pipes,  conduits,  and  underground 
works  as  may  be  laid  down  or  formed  by  them  from  time  to 
time  after  th^  passing  of  the  special  Act,  and  such  map  and 
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plan,  or  a  copy  thereof,  with  the  date  expressed  thereon  of  Sect.  19. 
the  last  time  when  the  same  shall  have  been  so  corrected  as 
aforesaid,  shall  be  kept  in  the  office  of  the  undertakers,  and 
shall  be  open  to  the  inspection  of  all  persons  interested  in  the 
same  within  the  said  district. 

20.  The  undertakers  shall,  from  time  to  time,  within  ^^*^i 
three  months  from  the  time  at  which  any  such  map  or  or  plan  to 
plan,  or  any  such  correction  thereof  or  addition  thereto,  shall  posited 
have  been  made  as  aforesaid,  deposit  with  the  clerks  of  the  with  clerk 
peace  in  England  or  Ireland^  and  with  the  sheriflF  clerks  in  peace,  &c. 
Scotland^  of  every  county,  and  the  town  clerk  of  every  burgh 

in  Scotland^  in  which  such  district  or  any  part  thereof  may 
be  situate,  and  also  with  the  parish  clerks  of  the  several 
parishes  in  England^  and  clerks  of  the  union  of  the  several 
parishes  in  Ireland^  and  the  schoolmaster  of  the  several 
parishes  in  Scotland y  in  which  such  underground  works  shall 
be  situate,  copies  of  the  said  map  or  plan,  with  all  such 
particulars,  and  all  such  corrections  and  additions  as  afore- 
said, so  far  as  relates  to  such  counties,  burghs,  and  parishes 
respectively. 

21.  The  said  clerks  of  the  peace,  sheriff  clerks,  and  town  Clerbi  of 
clerks,  parish  clerks,  clerks  of  the  union,  and  schoolmasters  ^,^^' 
shall  receive  the  said  copies  of  the  said  map  and  plan  respec-  receive 
tively,  and  shall  keep  the  same,  and  shall  allow  all  persons  copies  of 
interested  to  inspect  the  same,  and  take  copies  or  extracts  of  J^*  ^J' 
and  from  the  same,  in  the  like  manner,  and  upon  the  like  allow  in- 
terms,  and  under  the  like  penalty  for  default,  as  is  provided  *^^  ^^^' 
in  the  case  of  maps  and  plans  deposited  under  an  Act  passed 

in  the  first  year  of  the  reign  of  Her  Majesty,  intituled  An  Act  7  Will.  4  ft 
to  compel  Clerks  of  the  Peace  for  Counties,  and  other  Persons^  c.  ss. 
to  take  the  Custody  of  such  Documents  as  shall  he  directed  to 
he  deposited  with  them  under  the  Standing  Orders  of  either 
House  of  Parliament. 

ThMre  are  no  ^visions  corrMpo&diiig  to  t^9se  l*«t  thfeft  aeetioiii  im 
the  "luine"  sections  of  the  lUilways  Clauses  Act,  1845. 
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Sect  22. 

Mines 
lying  neur 
the  works 
not  to  be 
worked 
until 
owners 
giye  notice 
to  under- 
taken. 


22,  Except  where  otherwise  pro\dded  for  hy  agreement 
between  the  undertakers  and  other  parties,  if  the  owner, 
lessee,  or  occupier  of  any  mines  or  minerals  lying  under  the 
reservoirs  or  buildings  belonging  to  the  undertakers,  or 
under  any  of  their  pipes  or  works  which  shall  be  under 
ground,  and  shall  be  described  in  the  map  or  plan  which  shall 
be  so  kept  and  deposited  as  hereinbefore  mentioned,  or  within 
the  prescribed  distance,  if  any,  and  if  no  distance  be  prescribed 
within  forty  yards  therefrom,  be  desirous  of  working  the 
same,  such  owner^  lessee,  or  occupier  shall  give  the  under- 
takers notice  in  writing  of  his  intention  so  to  do  thirty  days 
before  the  commencement  of  working  ;  and  upon  the  receipt 
of  such  notice  it  shall  be  lawful  for  the  undertakers  to  cause 
such  mines  to  be  inspected  by  any  person  appointed  by  them 
for  the  purpose,  and  if  it  appear  to  the  undertakers  that  the 
working  of  such  mines  or  minerals  is  likely  to  damage  the 
said  works,  and  if  they  be  willing  to  make  compensation  for 
such  mines  to  such  owner,  lessee,  or  occupier  thereof,  then  he 
shall  not  work  the  same  ;  and  if  the  undertakers  and  such 
owner  do  not  agree  as  to  the  amount  of  such  compensation 
the  same  shall  be  settled  as  in  other  cases  of  disputed  com- 
pensation. 

This  section  is  practically  the  same  as  section  78  of  the  Railways 
Clauses  Act,  1845.  See  the  cases  collected  in  the  notes  thereto,  antey 
p.  361.  It  differs,  however,  in  this,  that  as  regards  pipes  and  other 
works  which  are  under  ground,  the  owners  are  not  bound  to  give  notice, 
and  will  not  be  liable  for  any  injury  caused  to  them  by  the  usual  work- 
ing of  the  mine  unless  the  undertakers  have  deposited  the  plans  of  these 
undenjround  works  as  provided  by  sections  19  and  20.  South  Stafford- 
shire Waterworks  v.  Masor^  66  L.  J.  Q.  B.  256. 


If  under- 
takers do 
not  state 
their 
willing- 
ness to 
treat  for 
compensa- 
tion, 

owner  may 
work  the 
mines. 


23.  If  before  the  expiration  of  such  thirty  days  the  under- 
takers do  not  state  their  willingness  to  treat  with  such  owner, 
lessee,  or  occupier  for  the  payment  of  such  compensation,  it 
shall  be  lawful  for  him  to  work  the  said  mines,  and  to  drain 
the  same,  by  means  of  engines  or  otherwise,  as  if  this  Act 
and  the  special  Act  had  not  been  passed,  so  that  no  wilful 
damage  be  done  to  the  said  works,  and  so  that  the  said  mines 
be  not  worked  in  an  unusual  manner  ;  and  if  any  damage  or 
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obstruction  be  occasioned  to  the  works  of  the  undertakers  by  Sect  23. 
the  working  of  such  mines  in  an  unusual  manner  the  same  Ownen  to 
shall  be  forthwith   repaired   or   removed  (as   the   case  may  dama^*^**^ 
require) ,  and  such  damage  made  good,  by  the  owner,  lessee,  occasioned 
or   occupier  of  such  mines   or   minerals,   and   at   his   own  ing^he ' 
expense,  and  if  such  repair  or  removal  be  not  forthwith  done,  ™^°^  ^^ 
or  if  the  undertakers  shall  so  think  fit,  without  waiting  for  manner, 
the  same  to  be  done  by  such  owner,  lessee,  or  occupier,  it 
shall  be  lawful  for  the  undertakers  to  execute  the  same,  and 
recover  from  such   owner,  lessee,  or  occupier  the  expense 
occasioned  thereby  by  action  in  any  of  the  Superior  Courts. 

This  section  is  in  effect  the  same  as  section  79  of  the  Railways  Clauses 
Act,  1845,  ante,  p.  363.    See  notes  thereto. 

24.  If  the  working  of  any  such  mines  under  the  said  Mming 
works  of  the  undertakers  or  within  the  above-mentioned  cations, 
distance  therefrom  be  prevented  as  aforesaid  by  reason  of 
apprehended  injury  to  such  works,  it  shall  be  lawful  for  the 
respective  owners,  lessees,  and  occupiers  of  such  mines  to  cut 
and  make  such  and  so  many  airways,  headways,  gateways,  or 
water  levels  through  the  mines,  measures,  or  strata  the. 
working  whereof  shall  be  so  prevented  as  may  be  requisite  to 
enable  them  to  ventilate,  drain,  and  work  any  mines  or 
minerals  on  each  or  either  side  thereof,  but  no  such  airway, 
headway,  gateway,  or  water  level  shall  be  of  greater  dimen- 
sions or  sections  than  the  prescribed  dimensions  or  sections, 
and  where  no  dimensions  are  prescribed  eight  feet  wide  and 
eight  feet  high,  nor  shall  the  same  be  cut  or  made  upon  any 
part  of  the  said  works  so  as  to  injure  the  same. 

This  section  is  practically  identical  with  section  80  of  the  Railways 
Clauses  Act,  1846,  ante,  p.  367.    See  notes  thereto. 

26.  Except  where  otherwise  provided  for  by  agreement  Company 
the  undertakers  shall  from  time  to  time  pay  to  the  owner,  compcnsa- 
lessee,  or  occupier  of  any  mines  of  coal,  ironstone,  and  other  tion  to 
minerals  extending  so  as  to  lie  on  both  sides  of  any  reservoirs,  ie80ee,'or 
buildings,  pipes,  conduits,  or  other  works,  all  such  additional  ^^^^^ 
expenses  and  losses  as  shall  be  incurred  by  such  owner,  lessee,  for  ex- 
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Sect.  25. 

pfensesin- 
cnrred  by 
reason  of 
mines 
being 
worked* 


Disputes 
to  be 
settled  by 
arbitra- 
tion. 


or  occupier  by  reason  of  the  severance  of  the  lands  over  such 
mines  or  minerals  by  such  reservoirs  or  other  works,  or  of  the 
continuous  working  of  such  mines  or  minerals  being  inter- 
rupted as  aforesaid,  or  by  reason  of  the  same  being  worked 
under  the  restrictions  contained  in  this  or  the  special  Act ; 
and  for  any  mines  or  minerals  not  purchased  by  the  under- 
takers which  cannot  be  obtained  by  reason  of  making  and 
maintaining  the  said  works,  or  by  reason  of  such  apprehended 
injury  from  the  working  thereof  as  aforesaid  ;  and  if  any 
dispute  or  question  shall  arise  between  the  undertakers  and 
such  owner,  lessee,  or  occupier  as  aforesaid  touching  the  price 
of  such  minerals,(a)  the  same  shall  be  settled  by  arbitration 
in  such  manner  as  is  provided  by  the  Lands  Clauses  Consoli- 
dation Act  if  the  undertaking  shall  be  situate  in  Engl<ind  or 
Ireland^  and  by  the  Lands  Clauses  Consolidation  [Scotland) 
Act  if  the  undertaking  shall  be  situate  in  Scotland, 

(a)  Some  of  the  later  editions  of  the  statutes  print  this  word 
"  materials." 

"By  reason  of  such  apprehended  iiyury."— This  section  is 

similar  to  section  81  of  the  Railways  Clauses  Act,  1846,  but  differs  from 
it  in  two  respects.  It  differs : — (i)  That  section  25  includes  not  only 
"  minerals  which  cannot  be  obtained  by  reason  of  making  and  maintain- 
ing the  works,"  but  also  those  which  cannot  be  obtained  "  by  reason  of 
apprehended  injury  from  the  working  thereof."  And  see  section  27, 
post  (2)  By  this  section  the  compensation  is  to  be  settled  in  the  manner 
provided  by  the  Lands  Clauses  Act,  while  in  section  81  it  is  to  be 
settled  by  arbitration  in  the  manner  provided  by  the  Railways  Clauses 
Acts.  Ab  to  what  the  mine  owner  can  recover,  see  the  notes  to 
ection  81,  antCy  p.  368. 

^^Such  apprehended  injury"  is  injury  apprehended  to  the  works 
of  the  undertakers,  apprehended  being  usea  in  the  sense  not  merely 
of  being  alarmed,  but  anticipated,  so  that  the  undertakers  have  in 
consequence  stopped  the  works  under  section  22.  Holliday  v.  Mayor 
of  Wakefidd  [1891],  A.  C.  81.  When  that  case  was  before  the  Court 
of  Appeal,  20  Q.  8.  D.  699,  Fry,  L.J.,  analysed  this  section  (p.  717)l 
which  analysis  was  approved  by  the  House  of  Lords.  He  pointed 
out  that  "there  is  one  set  of  persons  who  are  to  pay,  namely, 
the  undertakers,  and  one  payee,  the  owner,  lessee,  or  occupier  of  mines 
extending  so  as  to  lie  upon  both  sides  of  any  reservoir,  buildings,  pipes, 
conduits,  or  other  works.  There  are  five  matters  in  respect  of  which 
payments  are  to  be  made  :  first,  the  severance  of  lands  over  the  mines — 
that  is,  of  surface  lands ;  secondly,  the  interruption  of  the  continuous 
working  of  the  mine  —that  is,  the  interruption  which  arises  from  the 
taking  of  a  portion  of  the  minerals  which  but  for  that  the  owner  would 
have  worked ;  thirdly,  ths  restrictions  on  working,  such  as  Uiose  in 
section  23  on  working  in  anything  but  the  usual  manner ;  fourthly,  and 
here  there  is  no  new  sentence — the  value  of  mines  and  minerals  not 
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purchased  by  the  undertakers,  but  which  cannot  be  got  bj  reason  of  the  Sect.  25. 
works  ;  and,  fifthly,  the  apprehended  injury  from  the  working  as  afore- 
aaid — that  is,  the  injury  referred  to  in  sections  22  and  24  as  appre- 
hended by  the  undertakers.  It  seems  to  me  to  follow  that  an  injuiy 
which  a  mine  owner  apprehends,  and  which  the  undertakers  do  not,  is 
nowhere  provided  for.  It  follows,  therefore,  that  the  mine  owner  has 
no  title  to  claim  or  recover  compensation  for  the  prospective  prevention 
of  the  working  of  part  of  the  mineral.    See  note  to  section  27,  post 

26.  For  better  ascertaining  whether  any  such  mines  are  Power  to 
being  worked  or  have  been  worked  so  as  to  damage  the  said  to'ente7 
works  it  shall  be  lawful  for  the  undertakers,  after  giving  and  in- 
twenty-four  hours'  notice  in  writing,  to  enter  upon  any  lands  working 
through  or  near  which  the  said  works  are  situate,  and  wherein  ^L^^^®^ 
any  such  mines  are  being  worked  or  are  supposed  so  to  be,  giving 
and  to  enter  into  and  return  from  any  such  mines  or  the  "he^wime. 
works  connected  therewith,  and  for  that  purpose  it  shall  be 
lawful  for  them  to  make  use  of  any  apparatus  or  machinery 
belonging  to  the  owner,  lessee,  or  occupier  of  such  mines,  and 

to  use  all  necessary  means  for  discovering  the  distance  from 
the  said  works  to  the  parts  of  such  mines  which  are  being 
worked  or  about  to  be  worked. 

This  section  corresponds  with  section  83  of  the  Railways  Clauses 
Act,  ante,  p.  369. 

27.  Nothing  in  this  or  the  special  Act  shall  prevent  the  Nothing 
undertakers  from  being  liable  to  any  action  or  other  legal  under- 

proceedinfir  to  which  they  would  have  been  liable  for  any  ^kers 

J  --J  -jx  •!_  frombeingr 

damage  or  injury  done  or  occasioned  to  any  mines  by  means  liable  to 

or  in  consequence  of  the  waterworks,  in  case  the  same  had  fof  Jnfary 

not  been  constructed  or  maintained  by  virtue  of  this  Act  or  done  to 

the  special  Act. 

There  is  no  section  similar  to  this  in  the  Railways  Clauses  Act ;  it 
was  obviously  intended  by  the  legislature  to  afford  the  mineowner  pro- 
tection  against  a  reservoir  or  other  waterwork— a  protection  not  require 
in  the  case  of  a  railway  line.  To  do  this  it  has  departed  from  two 
principles  which  have  been  laid  down  in  respect  of  compensation  with 
reference  to  public  works  of  a  different  nature,  such  as  railways.  These 
principles  are — first,  that  the  works  when  so  established  should  not  be 
subject  to  be  impeached  in  a  court  of  law  for  any  damage  or  annoyance 
they  might  cause  by  reason  of  their  ordinary  use  ;  and,  secondly,  that 
any  person  whose  land  wonld  be  injuriously  affected  by  the  construction 
of  the  works  should,  in  lieu  of  his  right  of  action,  be  entitled  to  com- 
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Sect.  27.  pensation,  a  compensation  which  muBt,  except  where  otherwiae  specially 

Srovided,  be  assewjed  once  and  for  ever,  and  not  subject  to  increase  or 
iminution  after  that  one  assessment.  Under  this  section  compensation 
in  the  form  of  damages  may  still  be  claimed  against  a  waterworks  com- 
pany, notwithstanding  that  they  were  constructed  and  maintained  by 
virtue  of  an  Act  of  Parliament,  and  compensation  as  such  may  be  made 
from  time  to  time  and  not  be  assessed  once  and  for  all.  Per  Halsburt, 
L.C.,  in  Holliday  v.  Mayor  of  Wakefidd(\m\\  A.  C.  81,  pp.  89  and  90. 
In  that  case  Lord  Watson  stated  his  opinion  as  regards  the  effect  of  this 
section.  He  did  not  think  that  section  27  was  meant  to  supersede  the 
other  clauses  of  the  Act  in  cases  where  a  full  remedy  is  provided  by 
these  clauses,  but  that  it  was  intended,  and  was  sufficient,  to  cover  every 
case  of  injury  to  mineral  workings  in  which  the  mineowner  would  other- 
wise have  been  deprived  of  a  le^l  remedy.  There  is  no  cause  of  action 
under  this  section  until  there  is  actual  mjury,  and  "  injury  is  done  to 
the  mine  by  the  reservoir  whenever,  in  due  course  of  working,  the 
minerals,  or  part  of  them,  become  either  unworkable  to  profit,  or  alto- 
gether unworkable,  by  reason  of  the  flooding  which  must  accompany 
the  working."  Whenever  that  state  of  matters  occurs,  the  mineowner 
may  brin^  his  action  for  removal  of  the  nuisance,  with  the  alternative 
of  pecuniary  damages,  if  the  undertakers  prefer  not  to  remove  it 
S.  a,  p.  101. 

By  the  Waterworks  Clauses  Act,  1863  (26  &  27  Vict  c.  93),  ss.  3—10, 
provision  is  made  by  which  persons  interested  may  complain  to  two 
justices  that  a  reservoir  is  in  a  dangerous  state,  whereupon  an  inquiry 
shall  be  made,  and  if  it  prove  to  be  dangerous,  they  may  make  an 
immediate  order  for  repair. 

For  a  case  where  a  mine  was  flooded  owing  to  the  overflow  of  a  canal 
caused  by  vis  major,  and  the  mineowners  were  held  not  to  be  entitled  to 
recover  any  damages  or  compensation,  see  Thomas  v.  Birmingham  Canal 
Company,  49  L.  J.  Q.  B.  861,  following  the  principle  in  Nichols  v. 
Marsland,  L.  R.  2  Ex.  D.  1,  and  for  a  case  of  compensation  given  by  the 
express  provisions  of  the  special  Act,  see  CownUss  of  Rothes  v.  Kirkcaldy 
WcUerwork  Commissioners^  7  A.  C.  694. 


28, 29. 


Sections  28 — 34  deal  with  breaking  up. streets  for  the  purpoee  of 
laying  pipes.  Section  28  gives  undertakers  power  to  do  so  upon  making 
compensation.  Section  29  provides  that  they  shall  not  enter  upon 
private  land  without  consent  of  the  owners  execept  to  replace  a  pipe 
already  there.  A  water  companv  in  laying  its  pii>es  is  not  entitled 
under  these  sections  to  cut  through  the  abutments  of  a  bridge  carrying 
a  road  over  a  railway,  and  to  suspend  water  mains  from  the  girders  of 
the  bridge  without  coming  to  an  agi'eement  with  the  owner  of  the 
bridge.  Lord  Provost  of  Glcugow  v.  Glasgow  and  South  Western  Railvxiy 
Company,  H.  L.  W.  N.  (1896)  84. 

«  «  «  «  « 

And  with  respect  to  access  to  the  special  Act,  be  it  enacted 
as  follows : 

Copies  of        00,  The  undertakers  shall  at  all  times  after  the  expiration 
Ace  u>  b«   of  six  months  after  the  passing  of  the  special  Act  keep  in  their 
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principal  office  of  business  a  copy  of  the  special  Act,  printed  Sect.  28. 

by  the  printers  to  Her  Majesty,  or  some  of  them,  and  shall  kept  by 

also  within  the  space  of  such  six  months  deposit  in  the  office  taken' 

of  the  clerk  of  the  peace  in  England  or  Ireland,  and  of  the  ia  their 

office,  and 
sheriff  clerk  in  Scotland^  of  the  county  in  which  the  under-  deporfted 

taking  is  situated,  a  copy  of  such  special  Act,  so  printed  as  ^Jj^^of 
aforesaid  ;  and  the  said  clerk  of  the  peace  and  sheriff  clerk  the  peace, 
shall  receive,  and  they  and  the  undertakers  respectively  shall  ^p^  ^  in- 
keep,  the  said  copies  of  the  special  Act,  and  shall  allow  all  spcction. 
persons  interested  therein  to  inspect  the  same,  and  make 
extracts  or  copies  therefrom,  in  the  like  manner,  and  upon  the 
like  terms,  and  under  the  like  penalty  for  default,  as  is  pro- 
vided in  the  case  of  certain  plans  and  sections  by  an  Act 
passed  in  the  first  year  of  the  reign  of  Her  Majesty,  intituled 
An  Act  to  compel  clerks  of  tJie  peace  for  counties  and  other  7  WiWA  & 
persons  to  take  the  custody  of  such   documents   as  shall   be  ^  33^  ' 
directed  to  be  deposited  vnth  them  under  the  standing  orders  of 
either  House  of  Parliament, 
(a)  The  Parliametary  Deposit  Act,  1837. 

91.  If  the  undertakers  fail  to  keep  or  deposit  any  of  the  Penalty 

said  copies  of  the  special  Act,  as  hereinbefore  mentioned,  they  ^^^  ^' 

shall  forfeit  twenty  pounds  for  every  such  offence,  and  also  failing  to 

five  pounds  for  every  day  afterwards  during  which  such  copy  deposit 

shall  be  not  so  kept  or  deposited.  ^^ 

*  *  copies. 
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THE  HARBOURS,  DOCKS,  AND  PIERS  CLAUSES 
ACT,  1847. 

10  &  11  Vict.  Cap.  27. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usually 
contained  in  Acts  authorizing  the  making  and  improving  of 
liarhours^  docks,  and  piers,  [11th  May,  184-7.] 

[^WJiereas  it  is  expedient  to  comprise  in  one  Act  sundry  pro^ 
visions  usuxilly  contained  in  Acts  of  Parliament  authorizing  the 
construction  or  improving  of  harbours,  docks,  and  piers,  and 
that  as  well  for  avoiding  the  necessity  of  repeating  such  pro^ 
visions  in  each  of  the  several  Acts  relating  to  such  undeHakings 
as  for  ensuring  greater  uniformity  in  the  provisions  themselves  : 
Be  it  enacted  by  the  Queens  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spirittud  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled. 
Extent  of  and  by  the  authority  of  the  same,  That'](a)  this  Act  shall 
^^'  extend  only  to  such  harbours,  docks,  or  piers  as   shall  be 

authorized  by  any  Act  of  Parliament  hereafter  to  be  passed 
which  shall  declare  that  this  Act  shall  be  incorporated  there- 
with ;  and  all  the  clauses  of  this  Act,  save  so  far  as  they  shall 
be  expressly  varied  or  excepted  by  any  such  Act,  shall  apply 
to  the  undertaking  authorized  thereby,  so  far  as  they  are 
applicable  to  such  undertaking,  and  shall,  with  the  clauses  of 
every  other  Act  incorporated  therewith,  form  part  of  such 
Act,  and  be  construed  therewith  as  forming  one  Act. 

(a)  The  preamble  has  been  repealed  by  the  Statute  Law  Revision 
Act,  1891,  out  is  printed  here  as  stating  briefly  and  clearly  the  purpose 
of  this  Act.  See  note  to  preamble  of  the  Lands  Clauses  Act,  1846,  ante^ 
p.  2.     This  Act  extends  to  Scotland. 

By  the  General  Pier  and  Harbour  Act,  1861  (24  &  25  Vict  c.  45),  and 
the  General  Pier  and  Harbour  Act,  1861,  Amendment  Act,  1862 
(25  &  26  Vict.  c.  19),  the  Board  of  Trade  may  grant  provisional  orders 
enabling  undertakers  to  make  and  construct  piers  and  harbours.  Such 
provisional  orders  shall  be  deemed  to  incorporate  this  Act,  and  may  in- 
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corporate  the  sectionB  of  the  Lands  Gaufles  Act>  1846,  except  those   Sect.  5. 
relating  to  the  purchase  of  land  otherwise  than  by  agreement.    The       — 
term  special  Act  shall  be  deemed  to  apply  to  such  provisional  order. 
24  &  25  Vict  c.  46,  s.  16,  and  26  &  26  Vict.  c.  19,  s.  19. 

The  parts  of  the  Act  here  set  out  are  those  dealing  with  the  construction 
of  the  works  in  so  far  as  it  may  be  necessary  to  purchase  or  take  land. 

The  Act  may  be  incorporated  in  other  Acts  by  reference  to  the 
headings  to  the  groups  of  sections  in  the  same  way  as  the  Lands  Clauses 
Act,  1846,  s.  6,  and  see  note,  ante,  p.  10. 

And  with  respect  to  the  construction  of  the  harbour,  dock, 
or  pier,  be  it  enacted  as  follows  :(a) 

6.  Where  by  the  special  Act  the  undertakers  shall  be  Constrac- 
empowered  for  the  purpose  of  constructing  the  harbour,  dock,  ^^'J^^ 
or  pier,  to  take  or  use  any  lands  otherwise  than  with  the  dock  or' 
consent  of  the  owners  and  occupiers  thereof,  they  shall,  in  guv^t  to 
exercising  the  power  so  given  to  them,  be   subject,  if  the  the  pro- 
harbour,  dock,  or  pier  be  situate  in  England  or  Ireland^  to  Sk^Act 
the  provisions  and  restrictions  contained  in  this  Act  and  in  "^d  one  of 
the  Lands  Clauses  Consolidation  Act,  1845,  and  if  the  har-  Consolida- 
bour,  dock,  or  pier  be  situated  in  Scotland  to  the  provisions  ^^^  ^^^' 
and  restrictions  contained  in  this  and  the  Lands  Clauses 
Consolidation   (Scotland)    Act,   1845 ;   and  the  undertakers 
shall  make   to   the  owners  and  occupiers  of  and  all  other 
parties  interested    in    any  lands   taken    or    used    for    the 
purposes  of  this  or  the  special  Act,  or  injuriously  affected 
by  the  construction  of  the  works  thereby  authorised,  full 
compensation  for  the  value  of  the  lands  so  taken  or  used,  and 
for  all  damage  sustained  by  such  owners,  occupiers,  and  other 
parties  by  reason  of  the  exercise  as  regards  such  lands  of  the 
powers  vested  in  the  undertakers  by  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  and,  except  where  other- 
wise provided  by  this  or  the  special  Act,  the  amount  of  such 
compensation   shall  be  ascertained  and  determined   in  the 
manner  provided  by  the   said  Lands  Clauses  Consolidation 
Acts  for  determining  questions  of  compensation  with  regard 
to  lands  purchased  or  taken  under  the  provisions  thereof,  and 
all  the  provisions  of  the  last-mentioned  Acts  shall  be  applic- 
able to  determining  the  amount  of  any  such  compensation, 
and  to  enforcing  the  payment  or  other  satisfaction  thereof. 
{a)  Under  this  heading  are  sections  6 — 13 
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THE  HARBOURS,  DOCKS,  AND  PIERS   CLAUSES 
ACT,   1847. 

10  &  11  Vict.  Cap.  27. 

An  Act  far  consolidating  in  one  Act  certain  provisions  usually 
contained  in  Acts  authorizing  t/ie  making  and  improving  of 
luirlpourSy  docks,  ami  piers,  [11th  May,  1847.] 

[Wliereas  it  is  expedient  to  comprise  in  one  Act  sundry  pro^ 
visions  usually  contained  in  Acts  of  Parliament  authorizing  the 
construction  or  improving  of  harbours,  docks,  and  piers,  and 
that  as  well  for  avoiding  the  necessity  of  repeating  such  pro^ 
visions  in  each  of  the  several  Acts  relating  to  such  undeHakings 
as  for  ensuring  greater  unifoi^ty  in  the  provisions  themselves: 
Be  it  enacted  by  the  Queens  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled^ 
Extent  of  and  by  the  authority  of  the  same^  That](a)  this  Act  shall 
^'  extend  only  to  such  harbours,  docks,  or  piers  as   shall  be 

authorized  by  any  Act  of  Parliament  hereafter  to  be  passed 
which  shall  declare  that  this  Act  shall  be  incorporated  there- 
with ;  and  all  the  clauses  of  this  Act,  save  so  far  as  they  shall 
be  expressly  varied  or  excepted  by  any  such  Act,  shall  apply 
to  the  undertaking  authorized  thereby,  so  far  as  they  are 
applicable  to  such  undertaking,  and  shall,  with  the  clauses  of 
every  other  Act  incorporated  therewith,  form  part  of  such 
Act,  and  be  construed  therewith  as  forming  one  Act. 

(a)  The  preamble  has  been  repealed  by  the  Statute  Law  Revision 
Act,  1891,  but  is  printed  here  as  stating  briefly  and  clearly  the  purpose 
of  this  Act.  See  note  to  preamble  of  the  Lands  Clauses  Act,  1845,  anfe, 
p.  2.     This  Act  extends  to  Scotland. 

By  the  General  Pier  and  Harbour  Act,  1861  (24  &  25  Vict.  c.  45),  and 
the  General  Pier  and  Harbour  Act,  1861,  Amendment  Act,  1862 
(25  &  26  Vict.  c.  19),  the  Board  of  Trade  may  grant  provisional  orders 
enabling  undertakers  to  make  and  construct  piers  and  harbours.  Such 
provisional  orders  shall  be  deemed  to  incorporate  this  Act,  and  may  in- 
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corporate  the  sections  of  the  Lands  Clauses  Act,  1845,  except  those   Sect.  5. 
relating  to  the  purchase  of  land  otherwise  than  by  agreement    The       — 
term  special  Act  shall  be  deemed  to  apply  to  such  provisional  order. 
24  &  25  Vict  c.  45,  s.  15,  and  25  &  26  Vict.  c.  19,  s.  19. 

The  parts  of  the  Act  here  set  out  are  those  dealing  with  the  construction 
of  the  works  in  so  far  as  it  may  be  necessaiy  to  purchase  or  take  land. 

The  Act  may  be  incorporated  in  other  Acts  by  reference  to  the 
headings  to  the  groups  of  sections  in  the  same  way  as  the  Lands  Clauses 
Act,  1845,  s.  5,  and  see  note,  ante,  p.  10. 

And  with  respect  to  the  construction  of  the  harbour,  dock, 
or  pier,  be  it  enacted  as  follows  :(a) 

6.  Where  by  the  special  Act  the  undertakers  shall  be  Constmc- 
empowered  for  the  purpose  of  constructing  the  harbour,  dock,  ^^L?^ 
or  pier,  to  take  or  use  any  lands  otherwise  than  with  the  dock  or' 
consent  of  the  owners  and  occupiers  thereof,  they  shall,  in  Jiy^t  to 
exercising  the  power  so  given  to  them,  be   subject,  if  the  the  pro- 
harbour,  dock,  or  pier  be  situate  in  England  or  Ireland^  to  this  Act 
the  provisions  and  restrictions  contained  in  this  Act  and  in  ^^j^^ 
the  Lands  Clauses  Consolidation  Act,  1845,  and  if  the  bar-  Consolida- 
hour,  dock,  or  pier  be  situated  in  Scotland  to  the  provisions   °^    ^  ' 
and   restrictions  contained   in  this   and  the  Lands  Clauses 
Consolidation   {Scotland)    Act,   1845 ;   and  the  undertakers 
shall  make   to   the  owners  and  occupiers  of  and  all  other 
parties  interested    in    any  lands  taken    or    used    for    the 
purposes  of  this  or  the  special  Act,  or  injuriously  affected 
by   the  construction  of  the  works  thereby  authorised,  full 
compensation  for  the  value  of  the  lands  so  taken  or  used,  and 
for  all  damage  sustained  by  such  owners,  occupiers,  and  other 
parties  by  reason  of  the  exercise  as  regards  such  lands  of  the 
powers  vested  in  the  undertakers  by  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  and,  except  where  other- 
wise provided  by  this  or  the  special  Act,  the  amount  of  such 
compensation   shall   be   ascertained  and  determined   in  the 
manner  provided  by  the  said  Lands  Clauses  Consolidation 
Acts  for  determining  questions  of  compensation  with  regard 
to  lands  purchased  or  taken  under  the  provisions  thereof,  and 
all  the  provisions  of  the  last-mentioned  Acts  shall  be  applic- 
able to  determining  the  amount  of  any  such  compensation, 
and  to  enforcing  the  payment  or  other  satisfaction  thereof. 

(a)  Under  this  heading  are  sections  6 — 13 
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SmL  0«       ^ TK$ Special  Act"  in  this  Act  bIulU  be  construed  to  mean  any  Act 
—       which  shall  hereafter  be  passed  authorising  the  construction  or  improving 
of  any  harbour,  dock,  or  pier,  and  with  which  this  Act  ahall  be  incor- 
porated.   Section  2. 

**TKe  Undertakers*'  shall  mean  the  perfions  by  the  special  Act 
authorised  to  construct  the  harbour,  dock,  or  pier,  or  otherwise  carry 
into  efifect  the  purposes  of  the  special  Act  with  reference  thereto. 
Section  2. 

"  The  Harbour  Dock  or  Pier  "  shall  mean  the  harbour,  dock,  or  pier, 
and  the  works  connected  therewith  by  the  special  Act  authorised  to  be 
constructed.  Section  2.  These  words  will  include  the  quays,  wharfs, 
and  warehouses  which  are  constructed  under  the  powers  of  the  special 
Act  London  Association  of  Shipoivncrs  v.  London  and  India  Docks 
Committsi  (1892),  3  Ch.  242,  p.  249. 

**  The  Lands'*  shall  mean  the  lands  which  shall  by  the  special  Act  be 
authorised  to  be  taken  and  used  for  the  purposes  thereof  (section  2), 
and  "  shall  include  messuages,  lands,  tenements,  and  hereditaments,  or 
heritages  of  any  tenure  "  (section  3),  and  see  note  **  Lands  "  to  section  3 
of  the  Lands  Clauses  Act,  1845,  ante,  p.  7. 

Fall  Compensatioit — This  section  is  similar  in  effect  to  section  6 
of  the  Railways  Clauses  Act,  1845.    See  the  notes  thereto,  ante,  p.  30V. 

The  principles  of  compensation  will  be  found  in  the  notes  to  section  63 
of  the  Lands  Clauses  Act,  1845,  in  respect  of  lands  taken,  ajite,  p.  110, 
and  to  section  68  in  respect  of  lands  injuriously  affected,  ante,  p.  129. 

If  power  is  given  to  a  corporation  to  do  work  on  a  river  so  as  to  insure 
a  passage  for  ships,  upon  compensating  the  owners  of  the  soil  for  injury 
done  by  such  works,  such  power  does  not  thereby  confer  the  conser\'ancy 
of  the  river  on  the  corporation  and  prevent  a  riparian  owner  erecting  a 
pier.     Corporation  of  Exeter  v.  Earl  of  Devon,  10  Eq.  232. 

As  to  blocking  up  a  public  right  of  way  to  the  seashore  by  erection  of 
a  pier,  see  Corporation  of  Yarmouth  v.  Simmons,  10  Ch.  D.  518. 

Where  imder  an  old  statute  power  was  given  to  certain  persons  to 
render  a  river  navigable  and  to  remove  impediments,  and  to  make  use 
of  such  lands  as  might  be  necessary  for  the  punwse,  doing  as  little 
damage  as  possible,  and  making  compensation,  and  the  statute  appointed 
a  special  tribunal  to  settle  the  comi)ensation,  it  was  held  where  a 
person's  land  was  damaged  by  the  exercise  of  the  powers,  and  the  special 
tribunal  had  ceased  to  exist,  that  he  might  recover  the  damages  by 
action.  Bentley  v.  Manchester,  Sheffield,  and  Lincolnshire  Bailicuy  Com- 
pany  (1891),  3  Ch.  222. 

Errors  and  "Jf^  If  any  omission,  mis-statement,  or  wrong  description 
sions  shall  have  been  made  of  any  lands,  or  of  the  owners,  lessees, 
Sc^^y  ^^  occnpiers  of  any  lands  described  on  the  plans  or  books  of 
be  cor-  reference  relating  to  the  harbour,  dock,  or  pier  deposited  in 
justices,^  compliance  with  the  Standing  Orders  of  either  House  of 
&c.,  who  Parliament,  or  in  the  schedule  to  the  special  Act,  the  under- 
certify  the  takers,  after  giving  ten  days'  notice  to  the  owners,  lessees, 
and  occupiers  of  the  lands  affected  by  such  proposed  cor- 


same. 
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rection,  may  apply,  in  England  or  Ireland^  to  two  jastioeB,   Sect.?. 
and  in  Scotland  to  the  sheriff,  for  the  correction  thereof  ;  and 
if  it  appear  to  such  justices  or  sheriff  that  such  omission, 
mis-statement,  or  wrong  description  arose  from  mistake,  they 
shall  certify  the  same  accordingly,  and  they  shall  in  such 
certificate  state  the  particulars  of  any  such  omission,  mis-  certifi- 
statement,  or  wrong  description  ;  and  such  certificate  shall,  ***?»  ^'^ 
along  with  the  other  documents  to  which  it  relates,   be  posited, 
deposited  in  England  or  Ireland  with  the  clerk  of  the  peace 
of  the  several  counties  in  which  the  lands  affected  by  such 
alteration  are  situate,  and  in  Scotland  with  the  sheriff  clerk 
of  such  counties  and  with  the  schoolmasters  of  the  several 
parishes  in  which  such  lands  are  situate,  and  with  the  town  clerk 
if  such  lands  be  situate  in  a  Royal  burgh  ;  and  thereupon 
such  plan,  book  of  reference,  or  schedule  shall  be  deemed  to  be 
corrected  according  to  such  certificate  ;  and  the  undertakers 
may  make  the  works  in  accordance  with  such  certificate,  as  if 
such  omission,  mis-statement,  or  wrong  description  had  not 
been  made. 

C!ompare  the  similar  proviso  in  section  7  of  the  Railways  Clauses  Act, 
1845,  ante,  p.  309,  and  as  to  the  purchase  of  interests  in  land  which 
have  by  mistake  been  omitted  to  be  purchased  before  possession  taken. 
See  section  124  of  the  Lands  Clauses  Act,  1845,  ante^  p.  272. 

8.  The  undertakers  shall  not  commence  the  execution  of  Works  not 
the  harbour,  dock,  or  pier  unless  they  shall  have  previously  ceedel"^ 
deposited  with  the  said  clerks  of  the  peace  in  England  and  ^*^  ^^^ 
Ireland,  and  with  the   sheriff  clerk  in  Scotland^   of  every  all  altera- 
county  in  which  the  harbour,  dock,  or  pier  is  situate,  a  plan  autiforiied 
and  section  of  all  such  alterations  from  the  original  plan  and  by  Parlia* 
section  as  shall  have  been  approved  of  by  Parliament,  on  the  been  de- 
same  scale  and  containing  the  same  particulars  as  the  original  posi^^^^l* 
plan  and  section,  and  shall  also  have  deposited  with  the 
parish  clerks  of  the  several  parishes  in  England,  and  the 
clerks  of  the  unions  of  the  parishes  in  Ireland,  and  the 
schoolmasters  of  the  several  parishes  and  the  town  clerk  of 
any  Royal  burgh  in  Scotland  in  which  such  alterations  shall 
have  been  authorised  to  be  made,  copies  or  extracts  of  or 

2  D  2 
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86ct.  8.  from  sach  plans  and  sections  as  shall  relate  to  sach  parishes 
and  Royal  burghs  respectively. 

Clerks  of        9.  The  said  clerks  of  the  peace,   sheriflF  clerks,  parish 

tiie  peace,  ^i^j-tg  clerks  of  unions,  schoolmasters,  and  town  clerks  shall 

ocCa,  to  re™  ' 

ceive         receive  the  said  plans  and  sections  of  alterations,  and  copies 

^l^^„^^      and  extracts  thereof  respectively,  and  shall  retain  the  same 

tioiifl,8nd  as  well  as  the   said   original  plans  and  sections,  and  shall 

epection'    permit  aU  persons  interested  to  inspect  any  of  the  docmnents 

aforesaid,  and  to  make  copies  and  extracts  of  and  from  the 

same,  in  the  like  manner  and  upon  the  like  terms  and  under 

the  like  penalty  for  default,  as  is  provided  in  the  case  of  the 

original  plans  and  sections  by  an  Act  passed  in  the  first  year  of 

the  reign  of  Her  present  Majesty,  intitutled  An  Act  to  compel 

Clerks  of  the  Peace  for  Counties  and  othor  Persons  to  take 

the    Custody  of  such  Documents  cls  shall   be  directed  to   be 

Deposited  with   them  under  the  Standing    Orders  of  either 

House  of  Parliament.(a) 

(a)  The  Parliamentary  Documents  Deposit  Act^  1837  (7  WilL  4  and 
1  Vict  c  83). 

Copies  of       10,  True  copies  of  the  said  plans  and  books  of  reference, 

tobeeTi-*  ^^  of  any  alteration  or  correction  thereof,  or  extract  there- 

dence.        from,  certified  by  any  such  clerk   of  the  peace  or   sheriff 

clerk  which  certificate  such  clerk  shall  give  to  all  parties 

interested  when  required,  shall  be   received  in  all  courts  of 

justice  or  elsewhere  as  evidence  of  the  contents  thereof. 

No  deTia-       U^  The  undertakers  in  making  the  harbour,  dock,  or  pier 

beyond  the  ^^^  ^^^  deviate  from  the  line  of  the  works  laid  down  in  ihe 

^^^^      said  plans  more  than  the  prescribed  number  of  yards,  and 

upon         where  no  number  of  yards  is  prescribed  not  more  that  ten 

plans.        yards,  nor  in  any  case  to  any  greater  extent  than  the  line  of 

lateral  deviation  described  in  the  said  plans  with  respect  to 

such  harbour,  dock,  or  pier,  nor  take  or  use  for  the  purpose 

of  such  deviation  the  lands  of  any  person  not  mentioned  in  the 

books  of  reference,  without  his  previous  consent  in  writing, 

unless  the  name  of  such  person  have  been  omitted  by  mistake. 
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and  the  fact  that  sach  omissioii  proceeded  from  misUke  hare  Sect.IL 
been  certified  in  manner  hereinbefore  prorided. 

This  section  is  amikr  to  sectioii  11  of  the  Watenratks  QanseB  Act, 
1847.    See  note  tberetOi  ONie,  p.  387. 

12.  The  undertakers  shall  not  oonstroct  thehaibonr,  dock,  Woffeoa 
or  pier,  or  any  part  thereof,  or  any  worics  connected  there-  ^"ik^'^ 
with  on  any  part  of  the  shore  of  the  sea,  or  of  any  cre^  bay,  Id&,  mat  to 
arm  of  the  sea,  or  nayigable  riTer  communicating  therewith,  stiMd 
where  and  so  far  np  the  same  as  the  tide  flows  and  reflows,  ^^'^ 
without  the  preTious  consent  of  Her  Majesty,  her  heirs  and  utbority 
successors,  to  be  signified  in  writing  under  the  hands  of  two  ^,^|^ 
of  the  Commissioners  of  Her  Majesty^s   Woods,  Forests,  s«»c«  <rf 
Land  Bevenues,  Works,  and  Buildings,  and  of  the  Lords  of  jt^^^  ^ 
the  Admiralty,(a)  to  be  signified  in  writing  under  the  hand  J^^jJ^ 
of  the  Secretary  of  the  Admiralty,  and  then  only  according 
to  such  plan  and  under  such  restrictions  and  regulations  as 
the  said   Commissioners  of  Her  Majesty's  Woods,  Forests, 
Land  Beyenues,  Works,  and  Buildings,  and  the  said  Lords 
of  the  Admiraliy(a)  approTe  of,  such  approval  being  signified 
as  last  aforesaid  ;  and  where  any  such  work  shall  hare  been 
constructed  with  such  consent  as  aforesaid,  the  undertakers 
shall  not  at  any  time  alter  or  extend  the  same,  without 
obtaining,    previously    to    making  any  such   alteration  or 
extension,  the  like  consents  or  approvals ;  and  if  any  such 
work  shall  be  conmienced  or  completed  without  such  consent 
and  approval,  the    said   Commissioners  of   Her    Majesty's 
Woods,  Forests,  Land  Beyenues,  Works,  and  Buildings,  or 
the  said  Lords  of  the  Admiralty,(a)  may  abate  and  remove 
the  same,  and  restore  the  site  thereof  to  its  former  condition, 
at  the  cost  of  the  undertakers,  and  the  amount  of  such  costs 
shall  be  a  debt  due  to  the  Crown  and  recoverable  against  the 
undertakers  accordingly  :  Provided  always,  that  if  the  con- 
servancy of  the  navigable  river  shall  legaUy  belong  to  any 
person  the  like  consent  and  approval  of  such  person  shall  also 
be  necessary,  in  addition  to  the  consents  and  approvals  herein- 
before required  ;  and  if  the  right  of  property  of  or  in  the 
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Sect.  18*  shore  shall  legally  belong  to  any  person,  such  right  shall  not 
be  prejudiced  except  so  far  as  power  to  purchase  the  same 
shall  be  given  by  the  si)ecial  Act. 

(a)  The  powers  and  duties  of  the  Admiralty  under  this  section  were 
transferred  to  the  Boaixi  of  Trade  by  the  Harbours  Transfer  Act,  1862 
(20  dc  26  Vict.  c.  69),  a.  5. 

Before  JQ^  If  the  undertakers  propose   to  make  any  de^^ations 

in  pUuiB  from  or  alterations  in  the  plans  of  their  works,  deposited  as 

ex^uted  aforesaid,   they  shall,   before    adopting   and   carrying   such 

to  be  deviations  or  alterations  into   execution,   submit  the   plans 

oFb^the  thereof  to  the  Lords  of  the  Admiralty,  (a)  and  also  to  the  said 

Admhftlty  Commissioners  of  Her  Majesty's  woods,  forests,  land  revenues, 
and  the  _  ,,.,,.  i  ,      .     .  ^  ,  . 

Commie-    works,  and  bmldmgs  ;  and  no  deviations  from  or  alterations 

WoSLaw;.  ^^  *^®  deposited  plans  shall  be  adopted  by  the  undertakers 

unless  approved  by  the  Lords  of  the  Admiralty  or  the  said 

Commissioners  respectively,  signified  in  manner  aforesaid,  or, 

otherwise,  as  they  shall  think  proper. 

(a)  Now  the  Board  of  Trade  (25  &  26  Vict  c.  69,  s.  5). 

And  with  respect  to  the  construction  of  works  for  the 
accommodation  of  the  oflScers  of  customs,  be  it  enacted  as 
follows : 

Under-  14.  The  undertakers,  before  they  shall  be  entitled  to  take 

erect"        ^^7  T^^^^  ^^  respect  of  the  harbour,  dock,  or  pier,  if  required 

watch-       so  to  do  by  the  Commissioners  of  Her  Majesty's  customs,  or 
house  and  .  i  ^  i  ./in  x 

boathoose  at  any  bme  thereafter  when  so  required,  shall  erect  on   a 

house  ^^°™  suitable  spot  within  or  near  the  harbour,  dock,  or  pier,  to  be 

officers,      approved  of  by  the  said  Commissioners,  and  always  thereafter 

the  same     maintain  a  watch-house  and  boat-house  for  the  use  of  the  tide 

in  repair,    surveyors  of  the  customs  and  their  crew  of  such  size  and 

materials  and  in  such  manner  as  sliall  be  approved  of  by  the 

said  Commissioners,  and  shall  also,  to  the  satisfaction  of  the 

said  Commissioners,  provide  from  time  to  time  a  sufficient 

number  of  huts  for  the  use  of  the  officers  of  revenue,  with  all 

fit  and  necessary  weighing  materials  ;  and  shall  at  all  times 
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keep    such    watch-honse,  boat-house,  huts,   and  weighing  Sect  14. 
materials  in  good  and  sufficient  repair. 


And  with  respect  to  the  construction  of  warehouses,  wharfs, 
and  other  conyeniences,  be  it  enacted  as  follows  : 

20.  The  undertakers,  in  addition  to  the  lands  authorised  Power  to 
to  be  compulsorily  taken  by  them  under  the  powers  of  the  ^ditional 
special  Act,  may  contract  with  any  party  willing  to  sell  the  ^"1^ 
same  for  the  purchase  of  any  lands  adjoining  or  near  to  the  extra- 
undertaking  for  extraordinary  purposes  ;  (that  is  to  say,)         p^lS2 

For  making  and  providing  additional  yards,  wharfs,  and 
places  for  receiving,  depositing,  and  loading  or  unloading 
goods,  and  for  the  erection  of  weighing  machines,  toU 
houses,  offices,  warehouses,  sheds,  and  other  buildings 
and  conveniences : 

For  making  convenient  roads  to  the  harbour,  dock,  or  pier, 
or  any  other  purpose  which  may  be  requisite  or  convenient 
for  the  formation  or  use  thereof. 

21.  The  undertakers  may,  as  well  upon  the  said  lands  as  Power  to 
upon  any  other  lands  acquired  by  them  under  the  provisions  ^^^^' 
of  this  and  the  special  Act,  construct  such  warehouses,  store-  hoiues  and 
houses,  sheds,  and  other  buildings  and  works  as  they  may  ^or^i  and 
deem  necessary  for  the  accommodation  of  goods  shipped  or  P^^^^*. 
unshipped  within  the  harbour,  dock,  or  pier,  and  may  erect 

or  provide  such  cranes,  weighing  and  other  machines,  con- 
veniences, weights,  and  measures  as  they  think  necessary  for 
loading,  unloading,  measuring,  and  weighing  such  goods. 

In  the  caae  of  the  London  Association  of  Shipovmers  v.  London  and 
India  Docks  Joint  Committee  (1892),  3  Ch.  242,  it  was  held  that  these 
warehouses  and  wharfd  were  also  part  of  the  works  authorised  to  be 
constructed  by  the  special  Act,  and  it  was  stated  that  where  the 
legislature  has  expressly  conferred  upon  a  company  powers,  which  the 
company  as  owner  of  property  could  have  exercised  without  express 
statutory  authority,  that  these  powers  must  be  treated  as  inserted  in 
order  to  define,  tnat  is,  limit  tne  right  conferred,  and  as  implying  a 
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Sect.  21.  prohibition  aflainst  the  exercise  of  the  more  extensive  rights  which  the 
—       company  mi^t  have  by  virtue  of  its  ownership  of  property.    See  per 
LiKDLET,  L.J.,  p.  251. 

Compare  this  section  with  section  45  of  the  Railways  CLmses  Act, 
1845,  and  see  notes  thereto,  antCj  p.  335. 


And  with  respect  to  access  to  the  special  Act,  be  it  enacted 
as  follows  : 

Copies  97.  Tho  undertakers  shall  at  all  times,  after  the  expiration 

Act'tobe   of  six  months  after  the  passing  of  the  special  Act,  keep  in 

th^  ^      their  principal  office  of  business  a  copy  of  the  special  Act, 

takers  m    printed  by  the  printers  to  Her  Majesty  or  some  of  them,  and 

and'df?**  ®^'^  *^^^  within  the  space  of  such  six  months  deposit  in  the 

posited       office  of  the  clerk  of  the  peace  in  England  or  Ireland^  and  of 

clerkiof    ^®  sheriflF  clerk  in  Scotland,  of  the  county  in  which  the 

^e  peace,  harbour,  dock,  or  pier,  or  any  part  thereof,  is  situate,  a  copy 

to  be         of  such  special  Act  so  printed  as  aforesaid  ;  and  the  said  clerk 

sSwtiOTi^"'  ^^  ^^^  peace  and  sheriflF  clerk  shall  receive,  and  they  and  the 

undertakers  respectively  shall  keep,   the  said  copies  of  the 

special  Act,  and  shall  allow  all  persons  interested  to  inspect 

the  same,  and  make  extracts  or  copies  therefrom,  in  the  like 

manner  and  upon  the  like  terms  and  under  the  like  penalty 

for  default  as  is  provided  in  the  case  of  certain  plans  and 

sections  by  an  Act  passed  in  the  first  year  of  the  reign  of  Her 

^  YlVict  P^®^®^*  Majesty,  intituled  An  Act  to  compel  clerks  of  the 

c.  83.       '  peace  for  counties,  and  other  persons  to  take  the  custody  of  such 

documents  as  shall  be  directed  to  be  deposited  with  them  under 

the  standing  orders  of  eitJier  House  of  Parliament, (a) 

(a)  The  Parliamentar}-  Documents  Deposit  Act^  1837. 

Penalty  98.  If  the  undertakers  fail  to  keep  or  deposit,  as  herein- 

tokera^faii.  ^®fore  mentioned,  any  of  the  said  copies  of  the  special  Act 
ing  to  keep  they  shall  forfeit  twenty  pounds  for  every  such  oflFence,  and 
OT^^epoM  ^^  g^^  pounds  for  every  day  afterwards  during  which  such 
copies.       copy  shall  be  not  so  kept  or  deposited. 

Similar  provisions  as  to  access  will  be  found  in  the  other  Clauses 
Consolidation  Acts. 
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THE  TOWNS  IMPROVEMENT  CLAUSES  ACT,  1847. 

10  &  11  Vict.  c.  34. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usiudly 
contained  in  Acts  for  paving j  draining^  cleansing^  lighting^ 
and  improving  Tovms.  [21st  Jnne,  1847.] 


This  Act  may  be  incorporated  in  special  Acts  in  the  same  manner  as 
in  the  other  consolidating  Acts.  See  section  6  of  the  Lands  Clauses  Act, 
1845,  and  notes  thereto,  ante,  p.  10. 

Most  of  the  powers  given  by  special  Acts  incorporating  this  Act  are 
given  to  iirban  sanitary  authorities — now  urban  district  councils — by 
Uie  Public  Health  Act,  1875,  ^st^  and  by  section  160  thereof  certain  of 
the  sections  of  this  Act  are  incorporated  therewith.  The  sections 
dealing  with  compensation  are  sections  19 — 21. 

And  with  respect  to  taking  lands  and  the  compensation 
to  be  made  by  the  commissioners  for  damage  done  by  them 
in  execution  of  the  powers  of  this  and  the  special  Act,  be  it 
enacted  as  follows : 

19.  Where  by  this  or  the  special  Act  the  commissioners  Scct^lO. 
shall  be  empowered  to  take  or  nse  for  the  purposes  thereof  Taking  of 
any  lands  otherwise  than  with  the  consent  of  the  owners  and  purposes 
occupiers  thereof,  they  shall,  in  exercising  the  powers  so  ^^^^^ 
given,  be  subject  to  the  provisions  and  restrictions  contained  subject  to 
in  this  Act  and  in  the  Lands  Clauses  Consolidation  Act,  cianggg 
1845  ;  and  the  commissioners  shall  make  to  the  ovmers  and  Acts. 

.  .  8  &  9  Vict. 

occupiers  of  and  all  other  parties  interested  in  any  such  lands  c.  18. 

taken  or  used  for  the  purposes  of  this  or  the  special  Act,  full 

compensation  for  the  value  of  the  lands  so  taken  or  used  and 

for  all  damage  sustained  by  such  owners,  occupiers,  and  other 

parties  by  reason  of  the  exercise,  as  regards  such  lands,  of 

the  powers  vested  in  the  commissioners  by  this  or  the  special 

Act  or  any  Act  incorporated  therewith  ;  and,  except  where 

otherwise  provided  by  this  or  the  special  Act,  the  amount  of 

such  compensation  shall  be  determined  in  the  manner  pro- 


410  THE  TOWNS  IMPEOVEMENT  CLAUSES  ACT,  1847. 

S6Ct^l9.  vided  by  the  said  Lands  Clauses  Consolidation  Act  for  deter- 
mining questions  of  compensation  with  regard  to  lands 
purchased  or  taken  under  the  provisions  thereof  ;  and  all  the 
provisions  of  the  last-mentioned  Act  shall  be  applicable  to 
determine  the  amount  of  any  such  compensation  and  to 
enforce  the  payment  or  other  satisfaction  thereof. 

The  principles  of  compensation  will  be  found  in  the  notes  to  sec- 
tion 63  of  the  Lands  Clauses  Act,  1845,  for  land  taken  (ante  p.  110), 
and  to  section  68  in  respect  of  lands  injuriously  affected  (anU,  p.  129). 

*^The  Special  Ad" — This  expression  in  this  Act  means  "any  Act 
which  shall  be  hereafter  passed  for  the  improvement  or  regulation  of 
any  town  or  district  or  of  any  class  of  towns  or  districts  defined  or 
comprised  therein,  and  with  which  this  Act  shall  be  incorporated." 
Section  2. 

"The  Commiseioiurs'*  mean  "the  commissioners,  trustees,  or  other 
persons  or  body  corporate  intrusted  by  the  special  Act  with  powers  for 
executinff  the  purposes  thereof."  Section  2.  The  definition  of  pro- 
moters of  the  undertaking  in  section  S  of  the  Lands  Clauses  Act,  1840, 
ante,  p.  4,  includes  commissioners. 

** Lands/* — This  word  "shall  include  messuages,  lands,  tenements, 
and  hereditaments  of  any  tenure  (section  3),  and  see  the  same  definition 
in  section  3  of  the  Lands  Clauses  Act,  1845,  ante,  p.  5,  and  the  note 
thereto. 

Errors  and      SO.  If  ^^J  omission,  mis-statement,  or  wrong  description 

insSlSnle  ^^^  ^^®  ^^^  made  of  any  lands,  or  of  the  owner,  lessees, 

to  special    or  occupiers  of  any  lands  mentioned  in  any  schedule  to  the 

be  coi^      special  Act,  the  commissioners,  after  giving  ten  days'  notice 

T®^  ^    to  the  owners,  lessees,  and  occupiers  of  the  lands  affected  by 

who  Mhall   such  proposed  correction,  may  apply  to  two  justices  for  the 

^^       correction  thereof,  and  if  it  appear  to  such  justices  that  such 

omission,  mis-statement,   or  wrong  description  arose    from 

mistake,  they  shall  certify  the  same  accordingly,  and  they 

shall  in   such  certificate  state  the  particulars  of  any  such 

omission,   mis-statement,   or  wrong   description  ;  and   such 

Certificate  certificate,  with  the  other  documents  to  which  it  relates,  shall 

deposited,  be  deposited  with  the  clerk  of  the  peace  of  the  county  in 

which   the   lands    affected   thereby   are   situated,   and   such 

certificate  shall  be  kept  by  such  clerk  of  the  peace  with  the 

other  documents  to  which  it  relates,  and  thereupon  such 
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schedule  shall  he  deemed  to  be  corrected  according  to  such  Sect.  20. 
certificate  ;  and   the  commissioners  may  take  any  lands  in 
accordanco   with   such  certificate  as  if  such  omission,  mis- 
statement, or  wrong  description  had  not  been  made. 

See  section  7  of  the  Hallways  Clauses  Act,  1845,  which  is  similar  in 
effect,  and  see  the  notes  thereto,  ante,  p.  309. 

21.  The  commissioners  shall  make  good  all  damage  to  any  Commis- 
buildings  or  land  by  reason  of  altering  the  level  of  any  street,  make  com- 
or  otherwise  carrying  into  execution  any  of  the  powers  of  P«°«a^oJi 
this  or  the  special  Act,  or  of  any  Act  incorporated  therewith,  damage 
and  shall  pay  to  the  owners,  lessees,  and  occupiers  of  any  such  jf  ^rtiea 
buildings  or  lands  respectiyely  such  amount  of  compensation  cannot 
for  such  injury  as  shall  be  agreed  upon  between  such  owners,  c^pensa- 

lessees,  and  occupiers  and  the  commissioners ;  and  if  such  **^°»  *^® 

,  ,  .  .     .  same  to  be 

owners,  lessees,  and  occupiers,  and  commissioners  caimot  agree  deter- 
as  to  the  amount  of  such  compensation,  and  the  proportions  ^^^^ 
thereof  to  be  paid  to  such  owners,  lessees,  and  occupiers  respec-  prorided 
tiyely,  then  the  amount  of  such  compensation,  and  also  the  yict.  c.  18. 
proportions  which  the  persons  claiming  the  same  are  entitled 
to  shall  be  determined  in  the  manner  provided  by  the  Lands 
Clauses  Consolidation  Act,  1845,  for  determining  questions 
of  compensation  with  regard  to  lands  purchased  or   taken 
under  the  provisions  thereof ;  and  all  the  provisions  of  the 
last-mentioned  Act   shall  be   applicable  to    determine    the 
amount  of  any  such  compensation  and  to  enforce  payment  or 
other  satisfaction  thereof. 

As  to  compensation  in  respect  of  altering  the  level  of  streets,  see  the 
notes  to  section  68  of  the  Lands  Clauses  Act,  1845,  ante,  p.  129,  and 
more  particularly  the  note  "Access  to  premises,"  p.  137 ;  and  see  also  the 
notes  to  section  308  of  the  Public  Health  Act,  1875,  po$t 

Commissioners  are  not  authorised  by  this  Act  to  commit  a  nuisance 
as  by  carrying  sewerage  into  rivers.  AUomey-Oeneral  v.  Leeds  Corpora^ 
turn,  5  Ch.  583. 

Sections  214  and  215  contain  provisions  as  to  access  to  the  special  Act 
practically  identical  with  those  in  the  other  Clauses  Consolidation  Acts. 
See  the  Waterworks  Clauses  Act,  1847,  sections  90,  91,  ante,  p.  398. 
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THE  CEMETERIES  CLAUSES  ACT,  1847. 

10  &  11  Vict.  c.  65. 

An  Act  for  consolidating  in  one  Act  certain  provisions  usuallf/ 
contained  in  Acts  authorising  tlie  making  of  Cemeteries. 

[9th  July,  1847.] 

Whereas  it  is  expedient  to  comprise  in  one  Act  sundry 
provisions  usually  contained  in  Acts  of  Parliament  autho- 
rising the  making  of  cemeteries,  and  that  as  well  for  avoiding 
the  necessity  of  repeating  such  provisions  in  each  of  the 
several  Acts  relating  to  such  undertakings  as  for  insuring 
greater  uniformity  in  the  provisions  themselves :  Be  it 
enacted  hy  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by 
Extent  of  the  authority  of  the  same,  that  this  Act  shall  extend  only  to 
such  cemeteries  as  shall  be  authorised  by  any  Act  of  Parlia- 
ment hereafter  to  be  passed  which  shall  declare  that  this  Act 
shall  be  incorporated  therewith,  and  all  the  clauses  of  this 
Act,  save  so  far  as  they  shall  be  expressly  varied  or  excepted 
in  any  such  Act,  shall  apply  to  the  cemetery  authorised 
thereby,  so  far  as  they  are  applicable  to  such  cemetery,  and 
shall,  with  the  clauses  of  every  other  Act  incorporated 
therewith,  form  part  of  such  Act,  and  be  construed  therewith 
as  forming  one  Act. 

This  Act  is  intended  to  be  incorporated  in  Acta  obtained  by  com- 
panies or  individuals  for  the  puq)08e  of  providing  a  cemetery.  It  is 
incorporated  in  the  Public  Health  (Interments)  Act,  1879,  an  amending 
Act  of  the  Public  Health  Act,  1876,  which  enables  a  local  authority  to 
acquire,  construct,  and  maintain  a  cemetery  either  wholly  or  partly 
within  or  without  their  district.     Sections  2  and  3. 

The  Burial  Acts,  1852—1886,  were  intended  to  provide  for  the  closing 
of  overfilled  churchyards  and  burial  grounds,  and  to  establish  buricS 
boards  both  in  urban  and  rural  districts,  for  the  purpose  of  providing 
and  managing  new  burial  grounds.     See  Little^  "Law  of  Burial? 


Act 


2nd  edition,  p.  66.    The  powers  of  burial  boards  are  now  transferred  by 
the  Local  (fcvemment  Act,  1894  (66  &  67  Vict.  c.   73),  to  pariah 
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cotULcilB.  Burial  boards  had  no  power  to  take  land  compulsorily,  but 
by  section  9  of  the  Local  Government  Act,  1894,  parish  councils  may 
apply  to  the  county  council  to  take  land  for  any  of  the  purposes  of  that 
Act  if  they  cannot  acquire  it  by  agreement  on  reasonable  terms.  See 
Local  Grovemment  Act,  1894,  post. 

The  taking  of  land  under  the  Cemeteries  Clauses  Act  or  the  Public 
Health  (Interments)  Act,  1879,  is  quite  independent  of  the  powers  given 
by  the  Burial  Acts. 


And  with  respect  to  the  making  of  the  cemetery,  be  it 
enacted  as  follows  :(a)  g^^^  g^ 

6.  Where  by  the  special  Act  the  company  shall  be  em-  CoMtruc- 
powered,  for  the  purpose  of  making  the  cemetery,  to  take  or  cemetery 
nse  any  lands  otherwise  than  with  the  consent  of  the  owners  ^  ^/°t 

•^       ,  ,  .  ,  ject  to  the 

and  occupiers  thereof,  they  shall,  in  exercising  the  power  so  proviBions 

given  to  them,  be  subject  to  the  provisions  and  restrictions  the*l^ni 
contained  in  this  Act  and  the  Lands  Clauses  Consolidation  ^^*™^ , 
Act,  1845,  and  shall  make  to  the  owners  and  occupiers  of  tion  Act, 
and  all  other  parties  interested  in  any  lands  taken  or  used  ^^*^' 
for  the  purposes  of  the  special  Act,  or  injuriously  aflFected  by 
the  construction  of  the  works  thereby  authorised,  full  com- 
pensation for  the  value  of  the  lands  so  taken  or  used,  and  for 
all  damage  sustained  by  such  owners,  occupiers,  or  other 

parties,  by  reason  of  the  exercise,  as  regards  such  lands,  of , 

the  powers  vested  in  the  company  by  this  or  the  special  Act, 
or  any  Act  incorporated  therewith,  and,  except  where  other- 
wise provided  by  this  or  the  special  Act,  the  amount  of  such 
compensation  shall  be  determined  in  the  manner  provided  by 
the  Lands  Clauses  Consolidation  Act,  1845,  for  determining 
questions  of  compensation  with  regard  to  lands  purchased 
or  taken  under  the  provisions  thereof,  and  all  the  provisions 
of  the  last-mentioned  Act  shall  be  applicable  to  determine  the 
amount  of  such  compensation,  and  to  enforce  payment  or  other 
satisfaction  thereof. 

(a)  Sections  6—17. 

As  to  the  principles  of  compensation,  see  the  notes  to  sections  63 
•  and  68  of  the  Lands  Clauses  Act,  1845,  oTife,  pp.  110, 129. 

**  The  tpecicU  Act"  in  this  Act  means  '^  any  Act  which  shall  be  hereafter 
passed  authorising  the  making  of  a  cemetery,  and  with  which  this  Act 
shall  be  incorporated."    Section  % 
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Sect.  6.       **  The  Company  "  meanB  <'  the  peTsons  bj  the  special  Act  authorised  to 
—       construct  the  cemetery."    Section  2. 

^  Ths  Landi**  means  "  the  lands  which  shall  by  the  special  Act  be 
authorised  to  be  taken  or  used  for  the  purposes  thereof,  and  "  shall 
include  messuages,  lands,  and  hereditaments  of  any  tenure."  Sections  2 
and  3. 

**  TKe  Cemetery "  means  "  the  cemetery  or  burial  ground  and  the 
works  connected  therewith,  by  the  special  Act  authorised  to  be 
constracted." 

oiSwBioM       ?•  If  ^T^7  omission,  mis-statement,  or  wrong  description 

i'l  Axjt  or   shall  have  been  made  of  any  lands,  or  of  the  owners,  lessees, 

to  be  cor-    or  occupiers  of  any  lands  described  in  the  special  Act  or  the 

^uflti^  ^^    schedule  thereto,  the  company,  after  giving  ten  days'  notice 

who  RhaU   to  the  owners  of  the  lands  affected  by  such  proposed  correc- 

the  same.    *^^°»  ^^7  ^PP^y  ^  *^^  justices  for  the  correction  thereof,  and 

if  it  appear  to  such  justices  that  such  omission,  mis-statement, 

or  wrong  description  arose  from  mistake,  they  shall  certify 

the  same  accordingly,  and  shall  in  such  certificate  state  the 

particulars   of  any  such  omission,  mis-statement,  or  wrong 

Certificate  description  ;  and  such  certificate  shall  be  deposited  with  the 

deposited,  clerk  of  the  peace  of  the  county  in  which  the  lands  affected 

thereby  shall  be  situated,  and  thereupon  the  special  Act  or 

schedule  shall  be  deemed  to  be  corrected  according  to  such 

certificate,  and  the  company  may  take  the  lands  according  to 

such  certificate,  as  if  such  omission,  mis-statement,  or  wrong 

description  had  not  been  made. 

Compare  the  similar  provision  in  section  7  of  the  Railways  Clauses 
Act,  1845,  and  see  the  notes  thereto,  ante,  p.  309. 

Copies  of  8.  Copies  of  any  alteration  or  correction  of  the  special 
Sl^^edl*  -^^^y  ^^  *^®  schedule  thereto,  or  of  any  extract  therefrom, 
dence.  certified  by  any  such  clerk  of  the  peace  in  whose  custody 
such  alteration  or  correction  may  be,  which  certificate  such 
clerk  of  the  peace  shall  give  all  parties  interested,  when 
required,  shall  be  received  in  all  courts  of  justice  or  elsewhere 
as  evidence  of  the  contents  thereof. 

Company       Q^  The   company  shall   not   sell   or  dispose  of  any  land 
dispose  of  which  shall  have  been  consecrated  or  used  for  the  burial  of 


WIDENING  BOABS  TO  CBMBTEBT.  415 

the  dead,  or  make  use  of  such  land  for  any  purpose  except  Sect  0. 

such  as  shall  be  authorised  by  this  or  the  special  Act,  or  any  any  land 

Act  incorporated  therewith.  m^  or 

By  section  40  of  this  Act,  the  company  may  sell  part  of  the  cemetery  ?*®^  f*^' 
for  vaults  and  burials.  r-  j       j         ir-  b„„^^^ 

By  the  Burial  Act,  1857,  s.  24,  trustees  of  closed  cemeteries  vested  in 
them  under  a  local  Act  or  otherwise,  are  empowered,  with  the  sanction 
of  the  Secretary  of  State,  to  let  or  sell  unconsecrated  land  and  buildings 
which  have  not  received  interments  when  the  cemetery  is  closed  by 
Order  in  Council 

10.  No  part  of  the  cemetery  shall  be  constructed  nearer  Cemetery 

to  any  dwelling-house  than  the  prescribed  distance,  or  if  no  ^thin  a 

distance  be  prescribed,  two  hundred  yards,  except  with  the  certain 

consent  in  writing  of  the  owner,  lessee,  and  occupier  of  such  houses. 

house. 

"  Dwelling-house "  in  this  case  means  the  house  itself  and  does  not 
include  the  curtilage,  and  the  distance  is  to  be  measured  from  the  wsdls 
of  the  dwelling-house.  See  Wright  v.  Wallasey  Local  Boards  18 
Q.  B.  D.  783,  a  case  under  the  Burial  Act,  1855  (18  &  19  Vict.  c.  128). 

11.  The  company,  upon  any  land  which  by  the  special  Act  Company 
they  are  authorised  to  use  for  the  purposes  of  the  cemetery,  ^pe*ig^ 
may  build  such  chapels  for  the  performance  of  the  burial  ^j 
service  as  they  think  fit,  and  may  lay  out  and  embellish  the 
grounds  of  the  cemetery  as  they  think  fit. 

12.  The  company,  upon  any  land  purchased  by  them  under  Company 
this  or  the  special  Act,  or  any  Act  incorporated  therewith,  ™^den 
may  make  any  new  roads  to  the   cemetery,   or  widen  or  roads  to 
improve  any  existing  roads  thereto  which  they  think  fit.  ^^™^  ^ 

13.  Provided  always,  that  the  company  shall  not  widen  or  No  road 

improve  any  existing  road  without  the  consent  of  the  owner  J^^^^^ 

thereof,  if  the  road  be  private,  or  if  the  road  be  public,  with-  without 

out  the  consent  of  the  persons  in  whom  the  management  of  ^^^^  • 

the  road  is  vested  by  law. 

Owners, 

14.  The  company  and  the  owners  or  persons  having  the  fni^^^o 
management  of  any  such  road  as  aforesaid  may  enter  into  agree- 
such  agreements  as  they  think  fit,  for  enabling  the  company  improying 
to  widen  or  improve  any  such  road,  and  for  maintaining  the  1°*^?^. 
same.  purpose. 
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86ct^l5.  15.  Every  part  of  the  cemetery  shall  be  inclosed  by  walls 
Cemetery  or  other  sufficient  fences  of  the  prescribed  materials  and 
cloeed  and  dimensions,  and  if  no  materials  or  dimensions  be  prescribed 
fenced.  ^y  substantial  walls  or  iron  railings  of  the  height  of  eight 
feet  at  least. 

Cemetery,       ^Q^  The  company  shall  keep  the  cemetery  and  the  build- 
kept  in       iiigs  and  fences  thereof  in  complete  repair,  and  in  good  order 
repair.       and  condition,  out  of  the  moneys  to  be  received  by  them  by 
virtue  of  this  and  the  special  Act. 

Company  jy^  Provided  always,  that  in  the  exercise  of  the  powers 
compenaa-  by  this  and  the  special  Act  granted  to  the  company  they 
damize  ®^^'^  ^^  ^  ^^*'*'®  damage  as  can  be,  and  shall  make  full  corn- 
done,  pensation  to  all  parties  interested  for  all  damage  sustained  by 
them  through  the  exercise  of  such  powers. 

Compare  this  with  the  proviso  in  section  16  of  the  Railways  Clauses 
Act,  1846,  ante^  p.  316,  and  see  note  thereto. 

And  with  respect  to  preventing  nuisance  from  the  cemetery, 
be  it  enacted  as  follows  : 

to^mSce         ^®*  '^^^  company  shall   make  all  necessary  and  proper 

sewers,       sewers  and  drains  in  and  about  the  cemetery,  for  draining 

^*m8,&c.,  ^^j  keeping  the  same  dry,  and  they  may  from  time  to  time, 

about  the   as  occasion  requires,  cause  any  such  sewer  or  drain  to  open 

into  any  existing  sewer,  with  the  consent  in  writing  of  the 

persons  having  the  management  of  such  sewer,  and  with  the 

consent  in  writing  of  the  persons  having  the  management  of 

the  street  or  road,  and  of  the  owners  and  occupiers  of  the 

lands  through  which  such  opening  is  made,  doing  as  little 

damage  as  possible  to  the  road  or  ground  wherein  such  sewer 

or  drain  may  be  made,  and  restoring  it  to  the  same  or  as  good 

condition  as  it  was  in  before  being  disturbed. 

Sections  66  and  67  contain  provisions  as  to  access  to  the  special  Act 
similar  to  those  in  the  other  Clauses  Consolidation  Acts.  See  the 
Waterworks  Clauses  Act,  1847,  sections  90  and  91,  ante,  p.  398. 
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THE  ABANDONMENT  OF  RAILWAYS  ACT,  1850. 

13  &  U  Vict.  Cap.  83. 

An    Act   to  facilitate  the  abandonment  of  railways  and  the 
dissolution  of  railway  companies  in  certain  cases, 

[14th  Augnst,  1850.] 

«  «  «  «  « 

17.  \^And  he  it  enacted^  thai]  (a)  within  one  month  after  Sect.  17. 
the  day  on  which  any  such  warrant  as  aforesaid  is  granted  by  Abandon- 
the  said  Commissioners  the  railway  company  to  which  the  railway  to 
same  applies  shall  cause  notice  thereof  to  be  inserted  in  the  ^^^^'^ 
Ltondony  Edinburgh^  or    Dublin    Gazette^  according   as  the  demanda 
railway  or  part  of  railway  mentioned  therein  is  situate  in  company 
England^  Scotland^  or  Ireland^  and  once  in  each  of  three  for  co™- 
successive  weeks  in  some  newspaper  published  or  circulating  to  be  Bent 
in  each  county  in  which  any  part  of  such  abandoned  railway  *°* 
is  situate,  and  to  be  affixed  for  three  successive  Sundays  on 
the  principal  outer  door  of  the  church  or  churches  of  every 
parish  in  which  any  such  part  of  such  railway  is  situate,  and 
in  Ireland  such  notice  shall  also  be  affixed  to  the  Roman 
Catholic  Chapel,  and  where  there  shall  be  no  such  church  or 
chapel,  on  some  public  or  conspicuous  place  of  such  parish  ;  and 
every  such  notice  shall  require  all  persons  having  any  claims 
or  demands  upon  the  said  company  for  compensation  or  other- 
wise, by  reason  of  the  abandonment  of  railway  authorised  by 
such  warrant,  to  transmit  the  statement  of  such  claims  or 
demands  to  the  secretary  of  such  company,  at  the  office  or 
usual  place  of  business  of  the  same  company,  within  four 
months  from  the  date  of  such  warrant. 

(a)  These  words  and  the  similar  words  in  italics  throughout  this 
statute  were  repealed  by  the  Statute  Law  Revision  Act,  1891. 

"  Any  such  Warrant."— That  is  the  warrant  which  the  Railway 
Commissioners  under  section  15  are  empowered  to  give  authorising  the 

2IS 
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S6Ct.l7.  abandonment  of  the  railway.    The  powers  and  duties  of  the  Railway 
—       Commissioners  were  transferred  to  the  Board  of  Trade  by  14  &  15  Vict 
c.  64. 

The  power  of  the  Board  of  Trade  as  to  granting  a  warrant  ordering  a 
railway  company  to  be  wound  up  appears  to  be  limited  to  railway 
companies  incorporated  prior  to  1867.  This  Act  applied  only  to  rail- 
way companies  authorised  by  Act  of  Parliament  theretofore  passed. 
The  Railway  Companies  Act,  1867,  provided  that  the  Act  of  1850 
should  "  extend  and  apply  to  all  companies  authorised  to  make  railways 
by  Act  of  Parliament  passed  before  the  present  session,"  The  Abandon- 
ment of  Railways  Act,  1869  (32  &  33  Vict  c.  114),  s.  4,  allowed  railway 
companies  to  be  wound  up  under  the  Companies  Acts,  1862 — 1867, 
after  the  warrant  had  been  granted.  The  Companies  Act,  1862, 
expressly  excepts  railway  companies  from  its  provisions  (section  199). 
There  would  appear,  therefoi-e,  to  be  no  general  statute  dealing  with  the 
winding-iip  of  railway  companies  incorporated  since  1867,  and  the 
Board  of  Trade  decided  that  they  would  not  grant  any  warrant  for  the 
abandonment  of  a  railway  formed  after  1867.  See  In  re  Uxbridge  and 
Bickmansworth  Railway  Company,  43  Ch.  D.  536,  p.  657,  and  see  In  rt 
jEnnukillen  and  Bundoran  Bailway  Company,  25  JU  R.  Ir.  472. 

For  the  cases  as  to  compensation  on  the  abandonment  of  a  railway, 
see  the  notes  to  the  Parliamentary  Deposits  Act,  1892,  posL 

'*  To  the  Secretary."— By  section  9  of  the  Abandonment  of  Rail- 
ways Act,  1869  (32  &  83  Vict  c.  114),  it  is  provided  that  where  there  i3 
no  secretary  of  the  company,  or  no  office  of  the  company  the  notice 
given  in  pursuance  of  this  section  may  renuire  claims  and  demands  to 
be  sent  to  such  person  or  to  such  place  as  the  Board  of  Trade  direct 

Commis-        13.  \^And  he  it  enacted^  that]  upon  proof  to  the  satisfaction 

Baihwk^    of  the  said  Commissioners  that  notice  of  such  warrant  has  been 

to  certify    j^jy  published  in  manner  hereinbefore  required,  the  said 

publica-     Commissioners  shall  certify  the  same  accordingly  ;  and  such 

notic^^  *^*  certificate  shall  be  received  in  all  courts  of  justice  or  else- 

ofthe        where  as  evidence  that  such  notice  was  duly  published  as 
warrant.        m  • « 

aforesaid. 

After  the        19.  [-4mi  he  it  enacted,  that]  after  the  granting  of  any 

grantmg     ^^^  warrant,  and  the  publication  of  such  notice  thereof  as 
of  warrant  *  ,  ,       » 

the  com-     aforesaid,  the  company  shall  (subject  to  the  provisions  herein- 

S2J^^  after  contained)  be  released  from  all  liability  to  make,  main- 

from         tain,  or  work  the  railway  mentioned  in  such  warrant,  or  the  part 

nukke  ttie   thereof  thereby  authorised  to  be  abandoned,  or  to  purchase  any 

railway,     ^f  ^q  lands  required  for  the  making  thereof,  or  to  complete 

the  purchase  of  any  such  lands  for  the  purchase  of  which 

notice  may  have  been  given,  or  any  contract  entered  into,  by 
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or  on  behalf  of  the  company,  or  to  complete  any  contract  for  Sect,  20» 
or  concerning  the  making,  maintaining,  or  working  of  the 
railway  so  to  be  abandoned,  or  any  other  contract  relating  to 
the  railway  or  part  of  railway  so  authorised  to  be  abadnoned 
which  by  reason  of  such  abandonment  cannot  be  performed  ; 
Provided  always,  that  nothing  in  this  Act  contained  shall 
extend  to  release  the  company  from  any  liability  to  complete 
the  purchase  of  any  land  for  the  purchase  of  which  any  con- 
tract may  have  been  entered  into  by  or  on  behalf  of  the  com- 
pany, and  which  contract  may  have  been  in  part  performed, 
or  by  virtue  or  in  pursuance  of  which  a  specified  sum  or  price 
as  the  consideration  for  the  purchase  of  the  lands  thereby 
agreed  to  be  sold  to  or  taken  by  the  company  shall  have 
been  fixed  or  ascertained  previously  to  the  passing  of  this 
Act,  notwithstanding  the  time  for  the  completion  of  the 
purchase  named  in  such  contract  shall  have  been  subse- 
quently  extended  by  agreement  or  arrangement  with  the 
company. 

20.  Provided  always,  [^and  be  it  enacted,'}  that  in  every  Compensa- 
case  in  which  before  the  granting  of  any  such  warrant  any  niade 
notice  hath  been  given  or  contract  entered  into  by  or  on  J^J?^'^" 
behalf  of  the  company  named  therein   for  purchasing  any  been 
lands  which  such  company  were  by  the  Acts  relating  thereto  f^!^^ 
empowered  to  purchase  for  the  purpose  of  constructing  the  notioe 
railway  or  portion  of  railway  so  authorised  to  be  abandoned, 
and  from  which  contract  such  company  would  be  relieved 
under  the  provisions  hereinbefore  contained,  or  where  any 
contract  hath  been  entered  into  for  or  concerning  the  con- 
structing, maintaining,  or  working  of  the  railway  or  part  of 
railway  so  authorised  to  be  abandoned,  or  any  other  contract 
relating  thereto,  which  by  reason  of  such  abandonment  can- 
not be  performed,  the  company  shall  make  to  the  owners  or 
occupiers  of  and  other  parties  interested  in  such  lands,  or 
being  parties  to  such  contracts  as  aforesaid,  compensation,  to 
be  determined  by  arbitration  as  hereinafter  mentioned,  for  all 
injury  or  damage,  if  any,  sustained  by  such  owners,  occupiers, 

2e2 
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86ct.20.  and  other  parties  by  reason  of  such  purchase  not  being  com- 
pleted pursuant  to  such  notice,  or  by  reason  of  such  contract 
not  being  performed. 

The  cafies  as  to  the  persons  entitled  to  claim  compensation  upon  the 
abandonment  of  a  railway  have  been  decided  upon  the  words  of  the 
special  Act  authorising  the  abandonment,  and  in  reference  to  the  distri- 
bution of  the  parliamentary  deposit  They  will  be  found  in  the  notes 
to  the  Ptoliamentary  Deposits  Act,  1892  (65  &  56  Vict,  c  27),  post 

Compen-        g^^  [And  be  it  enacted,  that]  where  any  railway  or  part  of 

adjoining  &  railway  so  authorised  to  be  abandoned  shall  have  been  then 

^^"    .     made  or  commenced,  such  company  shall  make  to  the  owners 
owners  in  .  «    i      i       t        i.  .    .  ,  .,  >     t 

lien  of       and  occupiers  of  the  lands  adjoining  the  railway  or  part  ot 

daSao"^  a  railway  so  commenced   or   made,  and  authorised  to  be 

works.       abandoned,  compensation,  to  be  determined  by  arbitration  as 

hereinafter  mentioned,  for  all  such  injury  or  damage,  if  any, 

as  shall  be  sustained  by  such  owners  or  occupiers  by  reason  of 

the  omission  to  make  gates,  passages,  drains,  watercourses, 

bridges,  and  such  other  works,  for  the   accommodation  of 

lands  adjoining  the  railway,  as  such  company  would  have 

been  required  to  make  if  such  railway  had  not  been  allowed 

to  be  abandoned. 

Where  any      gg^  [And  be  it  enacted,  that']  where  the  hue  of  any  railway 

been  car-    SO  authorised  to  be  abandoned   shall  have  been  wholly  or 

"^^kST*"  P^r^^lly  l^i<i  out,  and  any  road  shall  have  been  carried  across 

doned  line  such  line  of  railway  by  means  of  a  bridge  or  tunnel  over  or 

by  m«iM^  under  such  railway,  which  bridge  or'  tunnel  the  company  to 

of  abridge  whom  such  railway  belonged  would,  in  case  the  same  had  not 

the  com-  *  heen  abandoned,  have  been  liable  to  keep  in  repair,  then  in 

pany  shaU  every  such  case,  except  where  such  bridge  or  tunnel  shall, 
pay  a  sum      ,    •'  •    .  .  i, 

m  dis-        with  the  permission  of  the  said  commissioners,  be  by  such 

ihewTii^  company  removed,  and  such  road  restored  to  the  like  or  an 

bility  to  equally  convenient  and  good  state  as  the  same  was  in  before 

bridge,  1*  ^as  interfered  with  by  the  makers  of  such  railway,  to  the 

^•»  }^  satisfaction  (in  case  of  difference  between  such  company  and 

except  the  owner  or  persons  having  the  management  of  such  road) 

roadla  of  the  Commissioners  of  Railways,  such  company  shall  pay  to 

restored  the  owner  of  such  road,  if  it  be  a  private  road,  or  to  the 
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trustees  surveyors  of  highways,  or  other  persons  having  the  Sect  22, 
management  of  snch  road,  or  if  it  be  a  turnpike  or  other  ^  its 
public  road,  a  sum  of  money,  to  be  determined  by  arbitration  state, 
as  after  mentioned,  in  lieu  and  discharge  of  their  liabiliiy  to 
keep  such  bridge  or  tunnel,  and  also  the  roadway  over  the 
same,  in  repair. 

23.  [And  be  it  enacted^  thai]  every  sum  so  to  be  paid  as  Ooimpeii- 
last  aforesaid  to  such  trustees,  surveyors,  or  other  persons  as  tnwtees 
aforesaid  shall  be  by  them  forthwith  paid  over  to  the  treasurer  ^^^' 
of  the  county  where  the  bridge  or  tunnel  in  respect  of  which  paUic 
such  sum  was  paid  is  situate,  and  shall  be  by  him  invested  in  ^  be'     ^ 
consolidated  bank  annuities  or  other  public  securities,  and  the  applied, 
dividends   or  income  thereof  shall,  until  Parliament  shall 
otherwise   provide,  be  applied  in  the   maintenance  of  the 
bridge  or  tunnel  in  respect  whereof  the  same  was  paid,  in 
such  manner  as  the  justices  in  quarter  sessions  having  juris- 
diction wliere  snch  bridge  or  tunnel  is  situate  shall  order. 


25.  \_^nd  he  it  enactedj  thai]  the  amount  of  compensation  Amount  of 
so  to  be  made  in  the  several  cases  aforesaid  shall  be  deter- ^n^obe" 
mined  in  case  of  difference  by  arbitration  in  the  manner  "^JJl**^  l^ 
provided  by  the  Railways  Clauses  Consolidation  Act,  1845,  tion,  pur- 
er of  the  Railways  Clauses  ConsoUdation  (Scotland)  Act,^^^.^ 
1845,  as  the  case  may  require,  and  for  that  purpose  all  thee. 20, and 
clauses  of  the  said  Railways  Clauses  Consolidation  Acts  with  c.  33, 
respect  to  the  settlement  of  disputes  by  arbitration  shall  be 
deemed  to  be  incorporated  with  this  Act :  Provided  always.  Claims  for 
that  no  such  railway  company  shall  be  liable  to  make  any  tion^obe" 
compensation  in  respect  of  damage  alleged  to  have  been™^® 
sustained  by  reason  of  the  abandonment  of  the  railway  or  months 
part  of  the  railway,  or  the  non-completion  of  any  contract  of  ^^^.P***^ 
such  company  in  any  of  the  cases  aforesaid,  unless  the  claim  notice  of 
for   such  compensation   shall  have   been   made   within    six^^^^. 
months  after  the  publication  in  the  Gazette  of  the  notice  of  donmeut. 
the  warrant  for  such  abandonment  as  hereinbefore  provided. 


422  THE  ABANDONMENT  0^  EAILWAYS  ACT,  1S50. 

SectlXB.  26.  Provided  also  [anrf  be  it  enacted]^  that  the  authority 
Compaay  60  as  aforesaid  given  for  abandoning  the  making  of  any  such 
liable  for  railway  or  part  of  a  railway  shall  not  prejudice  or  affect  the 
damage      rifi^ht  of  the  owner  or  occupier  of  any  lands  to  receive  from 

occafiioned      ^-  .         «  i  ,t  i_ 

by  their  such  company  compensation  for  any  damage  that  may  nave 
h^for  ^^^  occasioned  by  the  entry  of  such  company  upon  such 
taking  lands,  for  the  purpose  of  surveying  and  taking  levels,  and  of 
pursnant '  probing  or  boring  to  ascertain  the  nature  of  the  soil,  or  of 
Vict*  %  setting  out  the  line  of  the  railway,  pursuant  to  the  provisions 
or 8ft 9   'for  that  purpose   in  the  Lands  Clauses  Consolidation  Act, 

1845,  and  the  Lands  Clauses  ConsoUdation  Act  (Scotland), 

1845,  contained. 


Vict  c.  19. 


time, 


Lands  pur-      2!7.  [^And  be  it  enact ed,  that]  all  the  lands  acquired  by 
the  rail-     such  company  for  the  purposes  of  the  railway  or  part  of  rail- 
way com-   ^ay  so  authorised  to  be  abandoned   shall  be  sold  by  such 
Dany  to  be 
Bold  within  company  within   the   time   limited   or   prescribed   for   that 

a  imited  pm-pQg^  {j^  the  warrant  authorising  the  abandonment  of  such 
railway,  and  if  no  time  be  therein  prescribed  for  that  purpose, 
then  within  two  years  from  the  date  of  such  w^arrant,  in  the 
manner  prescribed  by  the  said  Lands  Clauses  ConsoUdation 
Acts  with  respect  to  the  sale  of  superfluous  lands  ;  and  for 
that  purpose  all  the  clauses  of  the  said  last-mentioned  Acts 
with  respect  to  the  lands  acquired  by  the  promoters  of  the 
undertaking  under  the  provisions  of  their  special  Act,  but 
which  are  not  required  for  the  purposes  thereof,  shall  be 
deemed  to  be  incorporated  with  this  Act :  Provided  always, 
that  the  oflFer  to  be  made  by  the  railway  company  pursuant 
to  the  said  Acts  to  sell  such  lands  to  the  person  entitled  to 
the  lands  from  which  the  same  were  severed  shall  be  made  at 
a  price  or  sum  not  greater  than  the  price  or  sum  at  which 
such  lands  were  purchased  by  such  company. 


In  ca«e  of  34-  [And  be  it  enacted j  that]  in  the  event  of  the  affairs  of 
lor  wind-  ^^J  ^uch  company  being  wound  up  under  any  such  petition, 
ingnp,       the  compensation  hereinbefore  directed  to  be  given  to  the 
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owners  and  occupiers  of  lands  and  others  in  respect  of  the  Sect.  84. 
damage  sostained  hy  them  by  reason  of  such  abandonment  in  land- 
the  cases  hereinbefore  mentioned,  or  by  reason  of  the  non-  to  be 
completion  of  any  such  contract  as  aforesaid,  or  otherwise,  ^f^^ 
shall  be  deemed  a  demand  claimed  from,  and  when  ascertained  in  r«6pect 
in  the  manner  provided  by  this  Act  a  debt  due  from,  such  coiS^nga- 
company,  and  the   party  by  whom   such  compensation  istion^ven 
claimed  shall  be  deemed  a  "  creditor,"  in  England  or  Irelandj  2ct 
within  the  provisions  of  the  said  Joint  Stock  Companies 
Winding-up  Act,  or,  in  Scotland^  within  the  provisions  of  the 
said  recited  Act  of  the  second  and  third  years  of  the  reign  of 
Her  present  Majesty;  and  in  case  any  lands  purchased  by 
such  railway  company  shall  be  sold  by  the  oflScial  manager 
tinder  the  said  Act,  they  shall  be  sold  in  the  manner  and 
subject  to  the  provisions  contained  in  this  Act. 


424  THE  INCLOSURB  ACT,  1852. 


THE  INCLOSUllE  ACT,  1852. 

15  &  16  Vict.  Cap.  79. 

An   Act    to  amend  and  further   extend    the   Acts  far  the 
inclosurey  exchange^  and  improvement  of  land* 

[30th  June,  1852.J 


Sect  22.      22^  Where  any  money  shall  have  been,  or  may  hereafter 
AppUca-    be  paid  to  a  committee  under  "  The  Lands  Clauses  Consolida- 
o^^M-  tio^  -A-ct,  1845,"  or  under  any  railway  or  other  special  Act  by 
tion  for     which  money  may  have  been  directed  or  authorised  to  be  paid 
rightB  paid  to  a  committee,  as  compensation  for  the  extinction  of  com- 
Li^*^*^*   monable  or  other  rights,  or  for  lands  being  common  lands  or 
Clausci      in  the  nature  thereof,  the  right  to  the  soil  of  which  may  ha^^ 
tion^ct*'  belonged  to  the  commoners,  and  such  committee  shall  be  of 
1845,  lEc.    opinion  that  the  provisions  of  such  Act  for  the  apportionment 
thereof  cannot  be  satisfactorily  carried  into  effect,  such  com- 
mittee may  make  application  in  writing  to  the  commissioners 
to  call  a  meeting  of  the  persons  interested  in  such  compensa- 
tion money  for  the  appointment  of  trustees  of  such  compen- 
sation money  and  for  the  investment  thereof,  and  for  the 
application  of  the  interests  and  annual  produce  thereof  to 
such  purposes  for  the  benefit  of  the  persons  interested  therein 
as  the  commissioners  shall  approve ;  and  if  the  said  commis- 
sioners shall  think  fit  to  proceed  with  such  application,  they 
shall  call  a  meeting  accordingly,  and   the   decision  of  w^e 
majority  in  number  and  the  majority  in  respect  of  interest  of 
the  persons  present  at  such  meeting  shall  bind  the  minority 
and  all  absent  parties :  Provided  always,  that  if  no  instruc- 
tions shall  be  resolved  upon,  or  in  case  the  commissioners 
shall  deem  such  instructions  unjust  or  unreasonable,  they 
may,  by  an  order  under  their  seal,  give  such  instructions  lOJ" 
the  investment  of  such  compensation   money  and  for  the 
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application  of  the  income  thereof  as  they  shall  think  fit ;  and  Sect  22. 
such  order  under  the  seal  of  the  commissioners,  or  the  order 
approving  of  snch  instructions  as  aforesaid,  shall  contain 
provisions  for  the  appointment  of  new  trustees  from  time  to 
time ;  and  copies  of  such  order  shall  be  deposited  and  kept  in 
like  manner  as  copies  of  an  award  are  by  the  firstly  herein- 
before recited  Act  directed  to  be  deposited  and  kept ;  and  the 
said  committee  shall  be  absolutely  discharged  from  all  liability 
in  respect  of  such  compensation  money  upon  payment  thereof 
to  the  said  trustees,  who  shall,  out  of  such  money,  in  the  first 
place  pay  and  discharge  all  expenses  which  may  be  incurred 
by  the  said  commissioners  in  respect  of  or  in  any  way  incident 
to  such  application  and  order,  and  apply  or  invest  the  surplus 
thereof  in  such  manner  as  shall  by  such  order  be  authorised 
or  directed. 

The  provifiions  of  the  Lands  Clauses  Act,  1845,  as  to  commons,  will 
be  found  in  sections  99—107,  ante,  p.  261,  et  seq.  The  committee  of  the 
commoners  are,  by  section  104,  empowered  to  apportion  the  compensa- 
tion, bat  as  this  duty  has  not  been  satisfactorily  or  easily  performed, 
various  other  methoas  of  dealing  with  the  money  have  been  provided 
by  the  Inclosure  Act,  1854,  postf  and  the  Commonable  Rights  Compen- 
sation Act,  1882,  post. 
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THE  CUSTOMS  CONSOLIDATION  ACT,  1858. 

16  &  17  VioT.  Cap.  107. 

An  Act  to  amend  and  consolidate  the  laics  relating  to  the 
customs  of  tlie  United  Kingdom  and  of  the  Isle  of  Man, 
and  certain  latos  relating  to  the  trade  and  navigation 
and  tlie  British  Possession.  [20th  August,  1858.] 

•  •  •  •  • 

The  greater  portion  of  this  Act  waa  repealed  by  the  Customa  Con- 
solidation Act,  1876  (39  &  40  Vict.  c.  36) ;  but  the  clauses  dealing  with 
the  acquisition  and  disposal  of  lands  for  the  service  of  the  Customs 
(sections  332—346)  were  left  intact,  with  the  exception  of  sections  334 
and  342,  which  dealt  with  the  application  of  moneys  for  the  sale  and 
purchase  of  lands,  and  for  which,  as  regards  lands  taken  ^^^^f 
customs,  sections  275  and  276  of  that  Act  were  substituted,  whicn 
sections  are  in  eflfect  still  operative.  See  note  to  Customs  Building  Act, 
1879,  po$t. 

By  sections  33S  and  333,  the  lands  purchased  or  to  be  taken  for  the 
use  of  Her  Majesty^s  Customs  were  vested  in  the  Secretary  of  Customs 
and  his  successors,  with  power  to  sell  and  convey  the  same.  By  tha 
Customs  Building  Act,  1879  (42  &  43  Vict.  c.  79),  post,  these  lands  were 
vested  in  the  Commissioners  of  Works.  By  section  5  thereof,  the  Com- 
missioners are  empowered  to  purchase  land,  and  the  clauses  of  the 
Lands  Clauses  Acts  are  incorporated,  except  those  in  respect  of  the 
purchase  of  land  otherwise  than  by  agreement,  the  special  Act  being  the 
Customs  Building  Act,  1879,  and  the  promoters  of  the  undertaking  being 
the  Commissioners  of  Works. 

By  section  6,  however,  of  that  Act  the  Commissioners  of  Works  are 

S'ven  the  powers  and  provisions  of  sections  336 — 341  and  346  of  the 
iistoms  Consolidation  Act,  1853,  which  are  here  set  out,  and  of  sec- 
tions 275  and  276  of  the  Customs  Consolidation  Act,  1876,  which  are 
also  set  out,  post 

The  Coast  Guard  Service  Act,  1856  (19  &  20  Vict  c.  83X  ss.  4  and  5, 
post,  gives  power  to  the  Admiralty  to  take  lands  for  coast-guard  stations, 
and  that  Act  incorporates  sections  336 — 345  of  the  Customs  Consolida- 
tion Act,  1853. 

As  to  the  acquisition  and  disposal  of  lands,  &c.,  for  th^ 
Sect.  335.  service  of  the  Customs. 

Treasury  335.  The  Commissioners  of  the  Treasury  may,  from  time 
autoorize  to  time,  by  any  writing  under  their  hands,  authorise  any 
^'^'k^^'iu    Person  to  survey  and  make  out  any  lands,  not  exceeding  on©' 
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half  acre  at  any  one  station,  which  may  be  wanted  for  the  Sect.  335. 
purpose  of  erecting  watch-houses,  dwelling-houses,  and  other  lands  for 
buildings  requisite  for  the  security  and  protection  of  thehoaae^ 
revenues  of  customs  and  excise,  with  all  necessary  ways  unto  *^v^ 
and  from  the  same,  such  lands  being  situated  within  half  a  mile  treat  with 
of  the  seashore  or  of  the  tideway  of  any  navigable  river,  and  ^"^^^ 
may  authorise  any  person,  by  warrant,  to  treat  and  agree  with 
the  owner  or  owners  of  or  any  person  or  persons  interested  in 
any  such  lands  as  aforesaid  for  such  estate  or  interest  therein, 
or  for  the  absolute  purchase  thereof,  or  for  the  possession 
thereof  for  such  term  of  years  as  the  public  service  may 
require. 

886.  When  parties,  being  seised,  possessed  of,  or  entitled  Parties 
to  any  such  lands,  or  any  estate,  or  interest  therein,  labour  entitled 
under  any  disability  to  sell,  release,  or  assign  the  same,  or  to  *^  ^*'**^. 
contract  for  the  grant  of  any  lease  of  any  such  lands,  either  ability  em- 
for  any  term  of  years  or  for  such  periods  as  the  public  service  J^iTor^  ^ 
shall  require,  the  seventh  section  of  the  Lands  Clauses  (yon-  convey  to 
soUdation  Act,  1845  (England),  and  the  seventh  section  of  the  or 
Lands   Clauses   Consolidation  Act,   1845   (Scotland),  shall  Customs, 
apply  to  the  cases  of  the  parties  so  disabled  or  incapacitated, 
in  whatever  part  of  the  United  Kingdom  the  said  lands  may 
be  situate ;  and  the  said  sections  are  hereby  respectively  made 
a  part  of  and  incorporated  with  this  Act,  and  shall  be  applic- 
able to  parties  so  seised  or  entitled  as  aforesaid  in  any  part  of 
the  United  Kingdom ;  and  for  the  purpose  of  this  Act  the 
expression  "the  promoters  of  the  undertaking,"  wherever 
used  in  the  said  clauses  of  the  Lands  Clauses  Acts,  shall  mean 
the  person  authorised  as  aforesaid  by  the  Commissioners  of 
the  Treasury. 

337.  I^  case  any  bodies  or  other  persons  authorised  by  Bodies  or 
the  clauses  of  the  Acts  lastly  hereinbefore  mentioned  to  sell  JSn^gto 
or  demise  lands  so  marked  out  as  aforesaid,  shall,  for  the  *^^*»  ^^  ^ 
space  of  fourteen  days  (next  after  notice  in  writing,  subscribed  considera- 
by  such  person  authorised  as  aforesaid  shall  have  been  given  ^^  ^ 
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Sect  337.  to  the  principal  officer  or  officers  of  any  such  body,  or  to  such 

jiwticeB      other  persons  hereby  authorised  to  contract  on  behalf  of  others 

may  put     ^^  interested  themselves  as  aforesaid,  or  left  at  his  or  their 

Hot  usual  place  of  abode,  if  any  such  can,  after  diligent  inquiry,  be 

officen       found,  and  in  case  any  such  parties  shall  be  absent  from  the 

rion°**^   United  Kingdom,  or  cannot  be  found  after  diligent  inquiry, 

left  with  the  occupier  of  such  land,  or  if  there  be  no  such 

occupier,  shall  be  affixed  upon  some  conspicuous  part  of  such 

lands)  refuse  to  treat  or  agree,  or  by  reason  of  absence  shall 

be   prevented   from  treating  or  agreeing  with  such  person 

authorised  as  aforesaid,  or  shall  refuse  to  accept  such  annual 

rent  or  sum  as  shall  be  oflFered  for  the  hire  thereof,  either  for 

a  time  certain  or  for  such  period  as  the  public  service  may 

require,  then  and  in  such  case,  or  in  case  of  disagreement 

between  such  bodies  or  persons  so  authorised  to  sell,  release, 

grant,  or  demise,  and  the  person  so  authorised  as  aforesaid  by 

the  said  Commissioners  of  the  Treasury,  and  in  case  also  it 

shall  not  be  practicable  to  procure  by  voluntary  bargain  or 

sale  any  other  land  situate  and  required  as  aforesaid,  then  and 

in  such  case  it  shall  be  lawful  for  two  or  more  justices  to  put 

the  officers  of  customs  in  possession  of  such  land,  and  for 

that  purpose  to  issue  a  warrant  under  their  hands  and  seak, 

requiring  possession  to  be  delivered  to  such  of  the  said  oflScers 

''nd'ofeh  re  ^^  ^^^^  ^®  named  therein  ;  and  such  person  so  authorised  as 

may  have   aforesaid,  may  issue  his  warrant  to  the  sheriff  or  sheriffs  of 

monwL"""  ^^^  county,  riding,  stewartry,  city,  or  place  wherein  such 

lands  shall  be  situate  to  summon  a  jury,  and  every  such 

sheriff,  upon  receipt  of  such  warrant  shall,  in  the  manner 

required  by  law,  summon  a  jury  of   twenty-four  common 

jurymen  to  meet  at  a  convenient  time  and    place  to  be 

appointed  by  him  for  that  purpose,  such  time  not  being  less 

than  fourteen  nor  more  than  twenty-one  after  the  receipt  of 

such  warrant,  and  such  place  not  being  more  than  twenty 

miles  distant  from  the  lands  in  question,  unless  by  consent, 

of  the  parties  interested,  and  he  shall  forthwith  give  notice  to 

the  Commissioners   of  Customs   of  the  time  and   place  so 

appointed  by  him  :  Provided  always,   that    nothing  herein 
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shall  be  construed  to  extend  to   any  garden  or  pleasure  Sect.  337. 
gronnd,  or  to  any  land  immediately  contiguous  to  and  used 
as  the  curtilage  or  homestead  of  any  dwelling  house. 

As  to  the  mode  of  proceeding  on  the  inquiry  by  the  jury  or 
juries  so  summoned  as  aforesaid. 

338.  Where  the  lands  the  subject  of  inquiry  shall  be  Incorpora- 
situate  either  in   England  or    Ireland,  the  Lands   Clauses  Lands 
Consolidation  Act,  1845,  from  section  forty  to  section  sixty-  ^^*"*^ 
eight  inclusively,  shall  be  incorporated  with  this  Act  ;  and  dation  Act 
for  the  purpose  of  this  Act  the  expression  "  the  promoters  of  ^nd  li^*^ 
the  undertaking,"  wherever  used  in  the  said  Lands  Clauses  land). 
Consolidation   Act,  shall    mean    the  person  authorised   as 
aforesaid  by  the  Commissioners  of  the  Treasury. 

339.  Where  the  lands  the  subject  of  inquiry  shall  be  J^n^'T™" 
situate  in  Scotland,  the   Lands  Clauses  Consolidation  Act,  Lands 
1845  (Scotland),  from  thirty-eight  to  sixty-eight  inclusively,  Conaoli- 
shall  be  incorporated  with  this  Act,  and  for  the  purpose  of  ?g*^*J?  ^?} 
this  Act,  the  expression  "  The   promoters   of  this   under- 
taking," wherever  used  in  the  Lands  Clauses  Consolidation 

Act,   Scotland,  shall  mean    the    persons  so   authorised  as 
aforesaid,  by  the  Commissioners  of  the  Treasury. 

340.  The  jury  impannelled  as  aforesaid  shall  ascertain  Compensa- 
the  compensation  to  be  paid  for  any  such  lands,  and  the  i^^ 
proportion  to  be  paid  out  of  such  compensation  to  any  lessees 

or  tenants  at  will,  or  otherwise,   of  such  lands,  and   the 
proportion  so  to  be  paid  shall  be  returned  on  the  verdict. 

341.  In  all  cases  where  lands  shall  have  been  taken  Upon 
under  the  provisions  of  this  Act  for  a  term  of  years,  or  for  d«Y*^^ 
such  period  as  the  public  service  shall  require,  the  Com-  to  the 
missioners  of  the  Treasury,  or  any  other  person  so  authorised  ^Som^^ 
as  aforesaid,  at  any  time  before  the  possession  of  lands  shall  ^^^  *^® 
be  delivered  up  to  the  owner  thereof,  or  other  person  acting  ^ce  to  be" 
on  his  behalf,  shall    remove  all  such  buildings  or  other  !^^®**» 
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Sect.  841,  erections  which  inay  have  been  erected  thereon  for  the  public 
oompeniia-  service,  and  carry  away  the  material  thereof,  making  such 
owners,      compensation  to  the  owner  or  owners  of  snch  lands  or  other 
person  or  persons,  acting  on  his  behalf,  for  the  damage  which 
In  case  of  may  have  been  done  thereto,  or  to  the  soil  thereof,  by  the 
compenua-  erection  of  any  such  buildings,  or  removing  and  carrying 
tion  to  be  away  the  same,  or  otherwise,  as  the  said  Commissioners  of  the 
two  jiw-     Treasury  or  other  persons  authorised  as  aforesaid  shall  think 
ticea.         reasonable,  and  if  such  owner  or  owners,  or  other  persons 
acting  on  his  behalf,  shall  not  be  willing  to  accept  the  com- 
pensation so  offered,  the  said  Commissioners  of  the  Treasury, 
or  other  person  so  authorised  as  aforesaid,  may  require  two 
Act  not     justices  of  the  peace  of  the  county,  riding,  stewartry,  city,  or 
agree-        placc  to  ascertain  the  compensation  which  ought  to  be  made 

roenta        foj.  g^^jj  damaffc,  and  such  justices  shall  ascertain  the  same, 

between  .«  i  /»  i       i 

the  and   grant  a  certificate  thereof,  and    the  amount  of  com- 

anlTSe^    pensation  so  ascertained,  and  certified  shall  forthwith  be  paid 

owner.       by  warrant  of  the  Commissioners  of  the  Treasury  to  the  person 

entitled  thereto  :    Provided,  that    nothing  herein   shall  be 

construed  to  extend  to  alter,  prejudice  or  affect  any  agreement 

which  has   or   shall   be   entered  into  by   any   such  person 

authorised  as  aforesaid  with  any  owner  of  such  lands,  or  other 

person  acting  on  his  behalf,  in  relation  to  such  building  or 

erections. 

As  to  the  application  of  purchase  moneys,  &c.,  for  lands 
purchased  or  taken  from  parties  under  disability,  &c. 

Money  342.  In  all  oases  whore  any  money  shall  have  been  or 

lands  ^^^  ®^^''  ^®  agreed,  or  shall  have  been  or  shall  be  found  by  the 
belonging  verdict  of  any  jury  to  be  paid  for  the  use  or  possession  of 
citated^  lands  taken  by  virtue  of  this  Act  belonging  to  any  person 
persons,  under  any  disability  or  inca{mcity,  or  not  having  the  absolute 
paid  to  interest  therein,  the  same  shall  be  paid  by  warrant  of  the 
offlcer<^'^  Commissioners  of  the  Treasury  to  the  proper  officer  of  the 
the  Court  of  Exchequer  at  Westminster,  Edinburgh,  or  Dublin 

for^thelr*' respectively  for  the  time  being  for  receiving  the  moneys 
nse ;  belonging  to  the  suitors  of  the  said  Court,  for  the  use  of  such 
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person,  and  snob  officer,  is  hereby  antborised  and  required  to  8eot842« 
receive  and  give  a  discharge  for  eucb  money,  and  npon  receipt 
thereof  to  sign  a  certificate  to  the  barons  of  the  said  Courts 
of  Exchequer  respectively,  under  his  hand,  signifying  that 
such  money  was  received  by  him  for  the  use  of  such  person 
who  shall  be  named  in  such  certificate,  and  the  said  certificate  and  upon 
shaU  be  filed  in  the  said  Court  of  Exchequer  at  Westminster,  ^te^'of  ^" 
Edinburgh,  or  Dublin,  respectively,  as  the  case  may  be,  and  receipt, 
a  copy  thereof,  signed   by  such  officer,  shall  be  read  and  heyl^ 
allowed  as  evidence  for  the  purposes  hereinafter  mentioned,  jj^^ 
and  such  officer  is  hereby  required,  upon  receipt  of  any  such 
sxmi  of  money  as  aforesaid,  to  pay  the  same  into  the  Bank  of 
England,  or  Bank  of  Scotland,  or  Royal  Bank  of  Scotland, 
or  Bank  of  Ireland,  as  the  case  may  require,  and  immediately 
upon  the  filing  of  such  certificate,  the  said  lands  shall  be 
vested  in   or  to  the  use  of  Her  Majesty,  Her  heirs  and 
successors. 

Sections  342 — 344,  are  no  longer  applicable  as  regards  land  taken  for 
ctuitoms,  but  their  incorporation  in  the  Coast  Quara  Service  Act  does 
not  appear  to  have  been  repealed.  For  the  provisions  in  place  thereof 
in  respect  of  land  taken  for  customs,  see  the  Customs  Building  Act, 
1879,  posty  and  the  notes  thereto. 

By  the  Supreme  Court  of  Judicature  (Funds,  &c)  Act,  1883  (46  &  47 
Vict  c.  29),  funds  are  now  payable  to  the  account  or  credit  of  the 
Paymaster-Qeneral  for  and  on  behalf  of  the  Supreme  Court  of 
Judicature, 

343.   Upon  the  application  by  petition   of  any   party  Barons  of 
making  claim  to  the  money  so  deposited,  or  any  part  thereof,  Exchequer 
or  of  the  lands  in  respect  whereof  the  same  shall  have  been  so  applica- 
deposited,  or  any  part  of  such  lands,  or  any  interest  in  the  SlTrties 
same,  the  Barons  of  the  Court  of  Exchequer  at  Westminster,  interested 
Edinburgh,  or  Dublin  may  in  a  summary  way,  as  to  them  disposal  of 
shall  seem  fit,  order  such  money  to  be  invested  in  the  public  T^'^^^ig^ 
funds,  or  may  order  distribution  thereof,  or  payment  of  the 
dividends  thereof,  according  to  the  respective  interests  of  the 
parties  making  claim  to  such  moneys  or  lands  or  any  part 
thereof,  and  may  make  such  other  order  in  the  premises  as 
the  Court  shall  deem  fit. 


in  bifl 
BQCceflsor. 
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Sect  344.  344*  Upon  the  death,  removal,  or  resignation  of  any 
On  the  such  officer  of  the  said  Conrts  of  Exchequer,  all  stocks  and 
^oYi?  secnrities  vested  in  him  by  virtue  of  this  Act  shall  vest  in  the 
oj  o^cen  succeeding  officer  of  the  Exchequer  for  the  purpose  herein- 
cheqaer,  before  mentioned,  without  an j  assignment  or  transfer ;  and 
8tock|i  and  ^H  moneys  paid  in  the  said  banks  respectively  in  pursuance  of 
8hall  Test  this  Act,  or  remaining  in  the  hands  of  any  such  officer  at  his 
death,  resignation,  or  removal,  and  not  vested  in  the  funds  or 
placed  out  on  securities  as  aforesaid,  shall  be  paid  over  to  the 
succeeding  officer  for  the  like  purpose  for  the  time  being. 

And  as  the  costs  of  conveyance  or  leases  of  lands  under  this 

Act: 

Certain  346.   Sections  eighty-one,  eighty-two,  and  eighty-three 

^Lands    ^f  ^^^  Lands  Clauses  Consolidation  Act,  1845,(a)  shall  be 

Ciaua^      and  are  hereby  incorporated  with  this  Act,  so  far  as  the  same 

dation       shall  relate  to  the  conveyance  or  demise  of  lands  in  England 

TOmtedr"  ^^^  Ireland ;  and  sections  eighty,  eighty-one,  and  eighty-two 

of  the  Lands  Clauses  Consolidation  Act  (Scotland),  shall  be 

and  are  hereby  incorporated  under  this  Act,  so  far  as  the 

same   shall   relate  to   conveyance  or    demise  of   lands  m 

Scotland ;  the  expression  of  "  the  promoters  of  the  unde^ 

taking,"  wherever  used  in  the  said  Acts  respectively,  to  moan 

the  persons  so  authorised  as  aforesaid  by  the  Commissioners 

of  the  Treasury, 

(a)  See  anU,  pp.  116—119. 
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THE  INOLOSURE  ACT,  1854. 

17  &  18  Vict.  Cap.  97. 

An  Act  to   amend  and  extend  the  Acts  for  the  inclosurey 
exchange^  and  improvement  of  land. 

[10th  August,  1854.] 

15.  Where  any  money  shall  have  been  or  may  hereafter  Sect.  15. 
be  paid  to  a  committee  under  "  The  Lands  Clauses  ConsoUda-  Applica- 
tion Act,  1845,"  or  under  any  railway  or  other  special  Act  by  ^^^  ^^ 

^  ,  ,  compenaa- 

which  money  may  have  been  directed  or  authorised  to  be  tion  for 

paid  to  a  committee  as  compensation  for  the  extinction  of  ^JJ*'^^ 

commonable  or  other  rights,  or  for   lands,  being  commommder 

lands  or  in  the  nature  thereof,  the  right  to  the  soil  of  which  vict.c.l8. 

may  have  belonged  to  the  commoners,  and  the  majority  of 

such  committee  shall  be  of  opinion  that  the  provisions  of  such 

Act  ibr  the  apportionment  thereof  cannot  be  satisfactorily 

carried  into  effect,  such  majority  may  make  application  in 

writing  to  the  commissioners  to  call  a  meeting  of  the  persons 

interested  in  such  compensation  money,  to  determine  whether 

or  not  such  compensation  money  shall  be  apportioned  under 

the  provisions  of  this  Act. 

See  sectionB  9d-*107  of  the  Lands  Clauses  Act,  1845,  ante,  p.  251. 
Additional  powers  were  given  hj  the  Inclosure  Act,  1852,  ante^  p.  424, 
and  another  method  of  distrihution  and  dealing  with  the  compensation 
has  been  provided  by  the  Commonable  Rights  (Compensation)  Act, 
lS82,post 

16.  If  the  majority  in  number  and  interest  shall  resolve  Moncj  to 
that  such  compensation  money   shall   be  apportioned,   thointoBank 
amount  of  such  compensation  money  shall  be  forthwith  paid  ^^  ^^S- 
into  the  Bank  of  England,  to  the  credit  of  an  account  to  be 
named  by  the   Inclosure  Commissioners  for  England  and 
Wales, '{a)  and  the  said  committee  shall  be  absolutely  dis- 
charged from  all  liability  in  respect  of  such  compensatioQ 

2f 
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Sect  16.  money,  upon  payment  thereof  into  the  Bank  of  England  as 
hereinbefore  directed, 
(a)  Now  the  Board  of  Agricaltnie  (52  &  53  Vict,  c  30). 

^Kf****  17.  As  soon  as  the  said  moneys  shall  have  been  paid  into 
tainedby  the  bank  as  aforesaid,  the  said  Inolosnre  Commissioners,  (a) 
or  any  assistant  commissioner  appointed  or  to  be  appointed 
by  them  for  that  purpose,  shall  proceed  to  ascertain,  deter- 
mine, and  award  the  names  of  the  parties  who  were  entitled 
to  such  estates,  rights,  and  interests  in  the  said  common  and 
commonable  lands,  and  the  amount  or  value  of  their  respec- 
tive shares,  rights,  and  interests  therein,  and  the  propor- 
tionate amount  of  the  price  so  to  be  paid  as  aforesaid  for  such 
estates,  rights,  and  interests  to  which  each  party  so  entitled 
as  aforesaid  is  entitled,  in  respect  of  his  share,  right,  or 
interest  as  aforesaid;  and  the  award  of  the  commissioners 
under  their  common  seal,  or  assistant  commissioner  in  w^riting 
under  his  hand  and  seal,  shall  be  binding  on  all  parties 
claiming  such  estates,  rights,  and  interests  as  aforesaid ;  and 
for  the  purpose  of  ascertaining  the  rights  and  interests  of 
such  parties  as  aforesaid  it  shall  he  lawful  for  the  said 
Inclosure  Commissioners(a)  or  assistant  commissioner  to  call 
such  meetings  as  they  or  he  shall  think  fit  of  all  persons 
having  or  claiming  any  such  rights  or  interests  in  the  said 
common  and  commonable  lands  as  aforesaid,  at  such  time  and 
place  as  the  said  commissioners  or  assistant  commissioner 
shall  think  fit,  so  as  the  same  shall  be  appointed  by  a  public 
notice  thereof  in  writing  to  be  affixed  at  least  twelve  days 
before  such  meeting  on  the  principal  outer  door  of  the  parish 
church  in  which  such  land  or  any  part  is  situate ;  and  to  be 
inserted  in  one  of  the  public  newspapers  published  or 
generally  circulated  in  the  county  in  which  such  land  is 
situate ;  and  at  such  meeting  the  said  commissioners  or 
assistant  commissioner  do  and  shall  proceed  to  examine  into 
and  ascertain  all  and  every  the  claims  which  shall  be  made  or 
put  forward  in  respect  of  any  such  rights  or  interests  as  afore- 
said, and  the  relative  and  proportionate  value  of  the  estates. 
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rights,  and  interests  of  any  person  or  persons  olaiming  to  be  Becil7. 
entitled  thereto,  and  for  that  purpose  do  and  may  employ  any 
vainer  or  snrveyor,  and  call  for  and  receive  snoh  recordi) 
deeds,  and  writings,  and  snch  other  proof  or  evidence,  as  the 
said  commissioners  or  assistant  commissioner  may  think  fit ; 
and  they  and  he  are  and  is  hereby  anthorised  and  required  to 
take  the  testimony  of  any  -witnesses  npon  oath  (which  oath 
they  and  he  are  and  is  respectively  hereby  empowered  to 
administer),  or  to  take  the  affirmation  of  such  witnesses  in 
cases  where  affirmation  is  allowed  by  law  instead  of  oath. 

(a)  Now  the  Board  of  Agriculture  (62  &  63  Vict.  c.  30). 

18.  AH  the  costs  and  expenses  of  the  said  Inclosure  Com-  Cort«  of 
missioners(a)  and  assistant  commissioner,  and  of  any  vainer  sionen  to 
or  surveyor  employed  by  them  or  him  nnder  the  provisions  ^  ^^  ""* 
hereinbefore  contained,  shall,  in  the  first  place,  be  paid  ont  of  mone;^ 
snch  compensation  moneys,   and  the   residue  of   the   said  ^^  ^ 
moneys  shall  be  paid  and  divided  between  and  amongst  the  J^.^^ 
said  several  parties  to  be  named  in  the  said  award,  and  in  the  among  the 
shares  and  proportions  to  be  ascertained  and  set  forth  in  such  ^^S*^* 
award. 

(a)  The  Board  of  Agriculture. 

19.  When  it  shall  appear   to   the  commissioners(a)  or"^^?" 
assistant  commissioner  that  any  of  the  parties  entitled  to  such  uS^  are 
rights   or  interests  are  only  entitled  thereto  for  a  limited  ^'^^j'^?^^ 
interest,  then  it  shall  be  lawful  for  them  or  him,  by  their  or  terests 
his  award,  to  direct  that  the  moneys  to  be  paid  in  respect  of  ^J^  If 
such  right  or  interest,  where  the  same  shall  exceed  twenty  exceeding 
pounds,  shall  be  paid  to  the  trustees  acting  under  the  will,  be  j»id  to 
conveyance,  or  settlement  under  which  such  person  having  *""*'®^- 
such  limited  interest  shall  be  interested  in  such  rights  or 
interests,  and  where  there  are  no  trustees  then  into  the  hands 

of  trustees  to  be  appointed  under  the  hands  and  seal  of  the 
commissioners,  to  be  held  by  them  on  trusts  similar  to  the 
uses  or  trusts  to  which  such  rights  or  interests  had  been 
immediatelv  before  the  payment  of  such  moneys  into  the 

2f2 
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Sect  19.  bank  subject  to,  or  as  near  thereto  as  the  said  commissioners 
or  assistant  commissioner  can  ascertain ;  and  the  receipts  of 
any  trustees  to  whom  any  snch  moneys  shall  be  paid  as  afore- 
said shall  be  good  and  sufficient  discharges  for  the  same: 
Provided  always,  that  the  payment  of  all  such  sums  shall 
from  time  to  time  be  subject  to  such  rules  and  regulations, 
for  the  purpose  of  ensuring  the  payment  thereof  to  the  person 
or  persons  duly  entitled  to  receive  the  same,  as  the  said  com- 
missioners shall  by  any  order  direct, 
(a)  The  Board  of  Agriculture. 

ABtoiamfl     20.  In  all  cases  where  the  sum  payable  by  virtue  of  sncli 

i^^  oT  award,  in  respect  of  any  estate,  right,  or  interest,  shall  not 
landflnot 


Srceo^M  ®^^®^  twenty  pounds,  and  the  person  entitled  to  such  estate, 
201,  right,  or  interest  shall  be  under  any  disability,  or  incapacity, 

such  sum  shall  and  may  be  paid  to  the  guardian,  committee, 
or  husband  of  such  person ;  and  where  any  such  person  shall 
have  a  limited  interest  only  in  such  estate,  right,  or  interest, 
the  whole  of  such  sum  shall  and  may,  nevertheless,  be  paid  to 
the  person  having  such  limited  interest,  to  his  or  her  guardian, 
committee,  or  husband,  as  the  case  may  be. 
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THE  COAST-GUARD  SERVICE  ACT,  1856. 

19  &  20  Vict,  Cap,  83. 

An  Act  to  provide  for  the  better  defence  of  the  coasts  of  the 
realmy  and  the  more  ready  manning  of  the  nary,  and  to 
transfer  to  the  Admiralty  the  government  of  the  coast-- 
guard.  [29th  July,  1856.] 

Besides  the  powers  given  by  this  Act,  section  7  of  the  Lands  Clauses 
Act,  1860,  poBty  enables  the  Secretary  of  State  for  War  to  use  all  or  any 
of  the  powers  and  provisions  of  the  Lands  Clauses  Acts  for  the  purchase 
or  acquisition  of  lands  wanted  for  the  service  of  the  Admiralty  or  War 
Department  or  for  the  defence  of  the  realm.  The  powers  given  to  the 
Admiralty  by  this  Act  do  not,  however,  appear  to  be  affected. 


4.  All  lands  held  for  the  purposes  of  the  existing  coast-  Sect  4. 
guard  service  under  the  authority  of  any  Act  or  otherwise,  Lands 
and  all  other  property  whatsoever  held,  possessed,  or  used  for  ^^i^g 
the  like  purposes,  shall,  from  and  after  such  day  as  shall  he  coa«^ 
named  by  the  Commissioners  of  the  Treasury  as  aforesaid,  Slice  to 
become  and  be  vested  in  and  be  the  property  of  the  Commis-  ?*  75*®^ 
sioners  of  the  Admiralty,  in  trust  for  Her  Majesty,  Her  heirs  miralty. 
and  successors,  for  the  public  service  ;  and  the  Commissioners 
of  the  Admiralty  may  from  time  to  time  sell,  exchange,  or 
otherwise  dispose  of  to  such  persons  as  they  shall  think  fit 
any  lands  which  may  become   vested  in  them  under   the 
authority  of  this  Act,  or  in  the  exercise  of  the  powers  thereby 
given,  and  the  moneys  payable  on  or  by  reason  of  such  sales, 
exchange,  or  disposal  shall  be  paid  to  Her  Majesty's  Pay- 
master-General for  the  time  being  (or  to  such  other  person 
as  the  said  Paymaster-General  shall  appoint),  and  the  receipt 
of  such  Paymaster-General  (or  other  person)  endorsed  on  the 
conveyance  or  assignment  shall  be  an  effectual  discharge. 

Lands, — It  is  provided  that  lands  shall  include  all  lands,  tenements, 
and  hereditaments,  and  every  estate,  right,  title,  and  interest  therein, 
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Sect.  4.   but  the  definition  will  now  be  that  given  in  the  Interpretatjon  Act, 

1889,  which  unless  the  contrary  intention  appears,  is  the  meaning  to  be 

^ven  to  lands  in  every  Act  i)assed  after  the  vear  1850.  By  that  Act  it 
18  provided  that "  the  expres.sion  *  land'  shall  include  messuages,  tene- 
ments, and  hereditamenta.  houses,  and  buildings  of  any  tenure "  See 
note  "  Lands  "  to  section  3  of  the  Lands  Clauses  Act,  18*45,  antty  p.  7. 

^^wcr  to        g^  Xhe  Commissioners  of  the  Admiralty  may  from  time 
to  acquire  to  time,  by  any  writing  nnder  their  hands,  authorise  any 
J^/°^    person  to  survey  and  mark  out  any  lands  not  exceeding  three 
gw«d        acres,  at  or  for  any  one  coast-guard  station  which  may  be 
^"^     wanted  for  the  purposes  of  the  coast-guard  service,  with  all 
necessary  ways  unto  and  from  the  same,  and  may  aiithonse 
any  person,  by  warrant,  to  treat  and  agree  with  the  proper 
parties  for  the    purchase  of   such  lands,  or  the  possession 
thereof;  and  the  sections  of  the  Act  passed  in  the  seven- 
teenth year  of  the  reign  of  Her  present  Majesty,  chapter  one 
hundred  and    seven,(a)  numbered    respectively  from  three 
hundred  and  thirty-six  to  three  hundred  and  forty-five  (each 
inclusive),  and  all  sections  of  other  Acts  therein  mentioned, 
shall  be  and  are  hereby  incorporated  with  this  Act ;  and 
whenever  in  any  of  the  sections  of  any  Act  so  hereby  incor- 
porated the  expression  "  the  Commissioners  of  the  Treasury, 
or  the   expression   "  the  Commissioners  of  Customs,"  shaU 
occur,  each  of  such  expressions  shall  for  the  purposes  of  this 
Act  be  deemed  and  taken  to  mean  the  Commissioners  of  the 
Admiralty,  and  whenever  in  any  of  such  sections  the  expros- 
flion  "  the  oflScers  of  customs  "  shall  occur,  such  expression 
shall  for  the  purposes  of  tliis  Act  be  deemed  and  taken  w 
mean  officers  of  the  coast-guard, 
(a)  That  Act  is  the  Customs  Consolidation  Act,  1863,  ante,  p.  486. 
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LANDS  CLAUSES  CONSOLIDATION  ACTS 
AMENDMENT  ACT,  1860. 

23  &  24  Vict.  Cap.  106. 

An  Act  to  amend  the  Lands  Clauses  Consolidation  Acts  (1845) 
in  regard  to  sales  and  compensation  for  land  hy  xcay  of  a 
rentcharge^  annual  feu  duty  or  ground  annual,  and  to 
enable  Her  Majesty* s  principal  Secretary  of  State  for  the 
War  Department  to  avail  himself  of  the  powers  and 
provisions  contained  in  the  same  Acts, 

[20th  August,  I860.] 

[  Whereas  it  is  expedient  to  extend  the  provisions  of  the  Lands  ^  &  ^  Vict. 
Clauses  Consolidation  Acts,  1845,  in  regard  to  sales  of  land,  ^ 
or  compensation  for  damages,  in  consideration  of  an  annual 
rentcharge,  annual  feu  duty  or  ground  annual^  and  to  enable 
Her  Majesty's  principal  Secretary  of  State  for  the  War 
Department  to  avail  himself  of  the  powers  and  provisions  eon^ 
tained  in  the  same  Act  for  the  purchase  of  lands  wanted  for  the 
service  of  the  War  Department  or  for  the  defence  of  the  realm : 
Be  it  enacted  by  the  Queen's  most  Excellent  Majesty^  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  autJiority  of  the  same,  as  follows:^ 

Repealed  by  the  Statute  Law  Reviaion  Act,  1893. 

1,  [So   much  of  the  tenth  section  of  the  Lands    Clauses  Sect,  li 
Consolidation  Act,  1845,  as  provides  that,  save  in  the  case  o/*  Part  of 
lands  of  which  any  person  is  seised  in  fee  or  entitled  to  dispose  J|f  J^c?ted 
absolutely  for  their  oum  benefit,  the  consideration  to  be  paid  for  Act 
any  lands,  or  for  any  damage  done  thereto,  shall  be  in  a  gross  ^^^ 
sum,  is  hereby  repealed^] 

Repealed  by  the  Statute  Law  Reviaion  Act,  1875  (38  &  39  Vict,  c  66). 
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Sect  2.  2.  The  power  to  sell  and  convej  lands  in  consideration  of 
SectioDfl  an  annual  rentcharge  provided  by  the  tenth  section  of  tlie 
of  Mited  said  Act,(a)  and  the  power  to  recover  such  rentcharge  pro- 
Act,  M  to  yided  by  the  eleventh  section(6)  of  the  said  Act,  are  hereby 
■ell,  bcc^  extended  to  all  cases  of  sale  and  purchase  or  compensation 
u  ftnnua  ^^^^^^  ^^  ^^  ^'^^  where  the  parties  interested  in  such  sale  or 
rent-  entitled  to  such  compensation  are  under  any  disability  or 
Li/to*  incapacity,  and  have  no  power  to  sell  or  convey  such  lands, 
r«»^^»      or  to  receive  such  compensation,  except  under  the  provisions 

to  all         of  the  said  Act. 

■ales,  Ace, 

where  (a)  AnUf  p.  27. 

parties  (6)  Ante,  p.  2a 

are  under 

duability. 

Similar  3*  ^^  power  to  sell  and  convey  lands  in  consideration  of 

^'^^^      an  annual  feu  duty  or  ground  annual,  under  the  tenth  section 

regard  to    of  the    Lands  Clauses  Consolidation    (Scotland)  Act,   1845, 

under        and  the  power  to  recover  such  annual  feu  duty  or  ground 

T^sTq^  annual,  are  hereby  extended  to  all  cases  of  sale  or  purchase 

Vict,  c  19.  or   compensation  under   the   said   Act,  where    the    parties 

interested  in  such  sale  are  under  any  disability  or  incapacity, 

and  have  no  power  to  sell  or  convey  such  lands,  or  to  receive 

such  compensation,  except  under  the  provisions  of  the  said 

Act 

Amount  4'.  In  every  case  of  such  sale  or  compensation  by  any 
charge  parties  other  than  parties  seised  in  fee  or  entitled  to  dispose 
^  IJI,  .  absolutely  of  the  lands  so  sold  or  damaged,  the  amount  of 
manner  snch  rentcharge,  annual  feu  duty  or  ground  annual,  herein- 
th'^9tJ?  "^  before  mentioned,  shall  be  settled  in  the  manner  directed  in 
section  of  the  ninth  section  of  each  of  the  said  Acts  respectively  ; 
J^g  Provided,  that  the  amount  of  such  annual  rentcharge,  annual 

feu  duty  or  ground  annual,  shall  in  no  case  be  less  than  one- 
fourth  part  greater  than  the  net  annual  rent  received  by  the 
parties  beneficially  interested  in  such  lands  upon  an  average 
of  the  last  seven  years  ;  and  that  a  charge  of  five  per  cent, 
on  the  gross  sum  estimated  or  fixed  as  aforesaid,  by  way  of 
compensation  for  any  damage  that  may  be  done  to  the  said 
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lands,  shall,  in  all  such  cases,  be  added  to  and  shall  form  a  part  Sect  4. 
of  the  said  rentcliarge,  annual  feu  duty  or  gronnd  annnal ; 
and  that  no  fine,  foregift,  grassnm,  premium,  or  other  con- 
sideration in  the  nature  thereof,  shall  be  paid  or  taken  in 
respect  of  the  lands  so  sold  or  damaged,  other  than  the 
annual  rentcharge,  annual  feu  duty  or  ground  annual  made 
payable  for  such  lands  :  Provided  also,  that  such  rentcharge 
shall  be  and  remain  upon  and  for  the  same  uses,  trusts,  and 
purposes  as  those  upon  which  the  rents  and  profits  of  the 
land  so  conveyed  stood  settled  or  assured  at  or  immediately 
before  the  conveyance  thereof,  and  shall  be  a  first  charge  on 
the  tolls  and  rates,  if  any,  payable  under  the  special  Act. 

5,  In   case  the   promoters   of  the   undertaking  shall  be  K  lands 
empowered,  by  any  Act  or  Acts  relating  thereto,  to  be  passed  b"way  of 
after  the  passing  of  this  Act,  to  borrow  money  to  an  amount  ^^ 
not  exceeding  a  prescribed  sum,  then  in  the  event  of  the  pro-  borrowing 
meters  of  the  undertaking  agreeing  at  any  time  after  the  b^^^^^ 
passing  of  this  Act  with  any  person  under  the  powers  of  this  i)ropor. 
Act  and  of  either  of  the  Acts  hereinbefore  mentioned,  or  of  ^°"    ^* 
either  of  the  said  Acts,  only  for  the  purchase  of  any  lands  in 
consideration  of  the  payment  of  a  rentcharge,  annual  feu 

duty  or  ground  annual,  the  powers  of  the  promoters  of  the 
undertaking  for  borrowing  money  shall  be  reduced  by  an 
amount  equal  to  twenty  years  purchase  of  any  rentcharge, 
annual  feu  duty  or  ground  annual,  so  for  the  time  being 
payable. 

6,  The  clauses  contained  in  the  "  Lands  Clauses  Consolida-  Certain 

4       /'H  o  A  t'\  99      1     '  1  7  claufles  in 

tion  Act  (1845),    relating  to  the  purchase  of  lands  by  agree-  8  &  9  Vict. 

wi^nf ,  and  to  agreements  for  sale,  and  conveyances,  sales,  and  t^ded  to 

releases  of  any  lands  or  fiereditaments,  or  any  estate  or  interest  pnrchases 

therein,  by  parties  under  disability,  shall  extend  and  be  applic-  &c.,  for 

able  to  all  purchases  of   land  and  fiereditaments  for  public  V^^^^^ 

DQrD0668 

purposes  which  shall  be  fiereafter  made  by  the  council  of  any 
city  or  borough,  with  the  sanction  of  the  [Commissioners  of 
Her   Majesty* s'^ip)     Treasury,   under    the   powers  for    that 
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Beet.  8.  purpose  contained  in  **  The  Municipal  Corporation  Mortgagei^ 
4t.,  Ad  (I860)." 


Repealed  except  as  to  Ireland  by  the  Municipal  Corporations  Act, 
1882  (45  &  46  Vi^t  c  60,  8.  5).  It  is  substantially  re-enact^  by 
section  107  of  that  Act 

(a)  These  words  in  brackets  are  repealed  generally  by  55  &  66  Yict 
c  19  (the  Statute  Law  Revision  Act,  1892),  which  also  again  repeals 
the  whole  section  as  regards  England. 


Power  to  7.  For  the  purchase  or  aoqnisition  of  any  messuages, 
£ot 'w^Itfto  lanJs,  tenements,  and  hereditaments  wanted  for  the  service  of 
»w«  the      the  Admiralty  or  of  the  War  Department  or  for  the  defence 

Dowers 

given  to  of  the  realm,  it  shall  be  lawful  for  Her  Majesty's  principal 
of  radw?  Secretary  of  Stiite  for  the  War  Department  for  the  time 
takings  by  being  to  use  all  or  any  of  the  powers  and  provisions  by  the 
e.  la.  ^  Lands  Clauses  Consolidation  Act,  1845,  and  by  the  Lands 
Clauses  Consolidation  (Scotland)  Act,  1845,  given  to  pro- 
moters of  the  undertaking,  as  therein  mentioned,  and  for  such 
purposes  the  said  principal  secretary  shall  be  deemed  and 
taken  to  be  the  promoters  of  an  undertaking  within  the 
meaning  of  the  said  Act,  and  all  the  powers  and  provisions 
thereof  shall,  if  used  by  Her  Majesty's  principal  Secretary  of 
State  for  the  War  Department,  be  treated  as  if  they  were 
contained  in  the  fifth  and  sixth  Victoria^  chapter  ninety-four, 
for  the  purpose  of  being  used  and  made  available  by  the 
principal  officers  of  Her  Majesty's  ordnance,  and  had  been 
transferred  to  the  said  principal  Secretary  for  the  time  being 
by  the  eighteenth  and  nineteenth  Victoria^  chapter  one 
hundred  and  seventeen,  for  the  purposes  aforesaid  :  Provided 
always,  that  nothing  herein  contained  shall  authorise  any 
purchase  otherwise  than  by  agreement  of  any  land,  except 
according  to  the  provisions  of  the  twenty-third  section  of  the 
said  Act  of  the  fifth  and  sixth  Victoria^  or  prejudice  or  affdct 
the  powers  and  authorities  of  the  said  principal  Secretary  for 
the  time  being  under  the  said  last-mentioned  statutes  or 
either  of  them. 

The  principal  powers  given  to  officers  of  the  State  to  take  lands  for  the 
purposes  of  national  defence,  are  as  follows  : — 
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I.  By  the  Adnairalty—  Sect  7. 

The  Admiralty  (Signal  Stations)  Act,  1815  (65  Geo.  3,  c.  128>    See 

Appendix. 
The  Coast-guard  Service  Act,  1856  (19  &  20  Vict,  c  63\  antey 

p.  437. 
The  Admiralty  Lands  and  Works  Act,  1864  (27  &  28  Vict  c  57X 

po$t 

XL  By  the  War  Office— 

The  Defence  Act,  1842  (5  &  6  Vict  c  941  and  Tarions  Acts  extend- 
ing the  powers  given  by  that  Act  See  this  Act  in  the 
Appendix,  and  the  notes  thereto. 

The  Military  Lands  Act,  1892  (55  &  66  Vict  c  54),  post. 

Acts  for  specific  purposes  connected  with  the  Admiralty  and  other 
offices  also  incorporate  the  Lands  Clauses  Acts,  as,  for  example,  the 
Public  Offices  Sites  Act,  1882  (45  &  46  Vict.  c.  32),  and  the  Military 
Forces  Localization  Act  1872  (35  &  36  Vict.  c.  68). 

8,  This  Act  shall  be  read  and  construed  as  part  of  the  This  Act 
said  Lands  Clauses  Consolidation  Act,  1845,  or  of  the  Lands  y|^^ 
Clauses  Consolidation  {Scotland)  Act,  1845,  in  all  matters  in  f^^^^^ 
)^hich  it  relates  to  the  said  Acts  respectively  ;  and  in  citing  constrned 
this  Act  in  other  Acts  of  Parliament,  and  in  legal  instruments,  together, 
it  shall  be  sufficient  to  use  the  expression  of  '*  The  Lands 
Clauses  (consolidation  Acts  Amendment  Act,  I860." 
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THE  LAND  DRAINAGE  ACT,  1861. 

24  &  25  Vict.  Cap.  133. 

An  Act  to  amend  the  Law  relating  to  the  drainage  of  land 
for  agricultural  purposes,  [6th  Angnst,  1861.] 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the 
drainage  of  land  for  agricnltaral  purposes  :  Be  it  enacted  by 
the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parhament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

It  is  outside  the  scope  of  this  Work  to  deal  at  any  length  vith  the 
powers  of  commisHioners  of  sewers  and  others  to  make,  repair,  and 
improve  watercourses  and  outfalls,  to  huild  embankments,  and  cenerallj 
to  do  acts  necessary  for  the  prevention  of  floods.  The  principal  statutes 
in  force  authorising  such  works  to  be  done  are  : — 

The  Bill  of  Sewers  (23  Hen.  8,  c.  5). 

The  Sewers  Act,  1833  (3  &  4  Will.  4,  c  22}. 

The  Sewers  Act,  1841  (5  &  6  Vict  c.  46). 

The  Land  Drainage  Act,  1847  (10  &  11  Vict  c.  38). 

The  Land  Drainage  Act,  1861  (24  &  26  Vict  c.  133). 

Powers  are  given  to  commissioners  of  sewers  by  the  Sewers  Actj 
1833  (sections  24 — 40),  to  purchase  or  take  land  for  the  purpose  of 
maintaining  or  improving  existing  works,  and  provisions  are  therein 
made  for  the  assessment  and  payment  of  compensation,  but  no  power 
is  given  to  purchase  or  take  lands  for  new  works. 

As  that  Act  was  prior  to  the  Lands  Clauses  Act,  1846,  the  promoM 
as  to  taking  laud  and  for  ascertaining  the  compensation  are  contain^ 
in  that  Act  They  are  somewhat  diiferent  from  those  in  the  IsJi^ 
Clauses  Acts  and  will  be  found  in  the  Appendix.  It  is  the  first  general 
Act  enabling  land  to  be  taken  for  this  purpose. 

The  Land  Drainage  Act,  1847,  enables  owners  of  land  to  execute 
drainage  works  upon  neighbouring  land,  upon  an  order  of  the  Board  of 
Agriculture.     See  note  to  section  83,  infra. 

The  Land  Drainage  Act,  1861,  appears  to  contain  certain  provisions 
in  substitution  for  the  powers  con  tamed  in  these  last-mentioned  statutes, 
and  its  provisions  will  probably  l^e  followed  in  most  cases,  but  by 
section  60,  it  is  expressly  provided  that  all  powers  given  by  Part  I.  o' 
this  Act  shall  be  deemed  in  addition  to  and  not  in  derogation  of  any 
other  powers  conferred  on  commissioners  of  sewers  by  Act  of  Parliainent, 
law,  or  custom  ;  and  these  other  powers  may  be  exereised  as  if  this  Act 
had  not  passed. 
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The  Pjttblic  Health  Act,  1876,  s.  327,  sub-sect.  (1),  provides  that 
nothing  in  that  Act  shall  authorise  any  local  authority  to  interfere 
with  any  of  the  works  of  commissioners  of  sewers,  without  their  written 
consent  Section  13,  which  vests  sewers  in  the  local  authority, 
excludes  those  made  by  other  authorities  or  by  other  persons  under 
statutory  powers. 

Preliminary. 

1.  This  Act  may  be  cited  for  all  purposes  as  **  The  Land  Sect  1. 
Drainage  Act,  1861.'*  Short  title. 

2.  This  Act,  in  so  far  as  the  same  relates  to  commissions  Act  to 
of  sewers  shall  include  any  commission  of  sewers  granted  by  England 
Her  Majesty,  and  for  the  time  being  in  force,  whether  such  ^"^^y- 
commission  is  or  is  not  granted  in  pursuance  of  this  Act,  or 

has  or  has  not  been  granted  previously  to  this  Act,  and  in  so 
far  as  the  same  relates  to  commissioners  of  sewers  shall 
include  commissioners  acting  under  any  such  commission  as 
aforesaid,  but  it  shall  not  extend  to  Scotland  or  Ireland,  or 
to  any  part  of  the  metropolis  as  defined  by  the  Act  passed  in 
the  session  holden  in  the  eighteenth  and  nineteenth  years  of 
the  reign  of  Her  present  Majesty,  chapter  one  hundred  and 
twenty,  intituled  An  Act  for  the  Better  Local  Management  of 
the  Metropolis. 

Navigable  rivers  are  usuall  v  managed  by  conservators  or  commis- 
sioners under  private  Acts  and  are  exempted  from  the  jurisdiction  of 
commissioners.  Certain  local  districts  are  also  exempted.  See  Kennedy 
and  Sanders  on  "  Land  Drainage,"  p.  70. 

3.  "  Watercourse  "  shall  include  all  rivers,  streams,  drains,  Definition 

sewers  and  passages  through  which  water  flows  : 

**  Person  "  shall  include  any  body  of  persons,  corporate 
or  unincorporate,  unless  there  is  something  in  the 
context  inconsistent  therewith  : 

"  Owner,"  as  used  throughout  this  Act,  except  where 
it  is  otherwise  defined  in  the  provisions  relating  to 
rating,  shall  have  the  same  meaning  as  it  has  in 
"  The  Lands  Clauses  Consolidation  Act,  1845."  (a) 

(a)  Section  3,  ctmU^  p.  6, 
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PART  I. 

COMMTSSIOKS  OF  SeWBRS. 


Sections  4 — 13  deal  with  the  issue  of  a  commission  of  sewers  and  the 
aisigninent  of  new  limits  of  jurisdiction. 

Section  14  provides  that  a  commisBion  ones  issued  shall  continnc 
until  superseded  by  Her  Majesty. 

Section  15  provides  as  to  a  quorum. 

Sect  6.       Q^  The  following  persons  shall  be  deemed  to  be  proprietors 
Definition  for  the  purposes  of  this  Act :  that  is  to  say, 

of  pro-  *  "^ ' 

prietors.  ^  )  ^y  person  entitled  for  his  own  benefit,  at  law  or  in 
eqmty,  for  an  estate  in  fee,  to  the  possession  or 
receipt  of  the  rents  and  profits  of  any  freehold  or 
copyhold  land,  whether  such  land  is  or  not  subject 
to  incumbrances : 

(2.)  Any  person  absolutely  entitled  in  possession,  at  law  or 
in  equity,  for  his  own  benefit,  to  a  beneficial  lease  of 
land  of  which  not  less  than  twenty-five  years  are 
unexpired,  whether  such  land  is  or  not  subject  to 
incumbrances  ;  but  no  lease  shall  be  deemed  to  te 
a  beneficial  lease,  within  the  meaning  of  this  Act,  if 
the  rent  reserved  thereon  exceeds  one-third  part  of 
the  full  annual  value  of  the  land  demised  by  such 
lease  : 

(3.)  Any  person  entitled  under  any  existing  or  future 
settlement,  at  law  or  in  equity,  for  his  own  benefit, 
and  for  the  term  of  his  own  life,  or  the  life  of  auy 
other  person,  to  the  possession  or  receipt  of  the 
rents  and  profits  of  land  of  any  tenure,  whether 
subject  or  not  to  incumbrances,  in  which  the  estate 
for  the  time  being  subject  to  the  trusts  of  the 
settlement  is  an  estate  for  lives  or  years  renewable 
for  ever,  or  is  an  estate  renewable  for  a  term  of 
not  less  than  sixty  years,  or  is  an  eitate  for  a  term 
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of  years  of  which  not  less  than  sixty  are  unexpired,  Sect*  6. 
or  is  a  greater  estate  than  any  of  the  foregoing 
estates  : 

(4.)  The  word  "  settlement,"  as  herein  used,  shall  include 
any  Act  of  Parliament,  will,  deed,  or  other  assurance 
whereby  particular  estates  or  particular  interests  in 
land  are  created,  with  remainders  or  interests 
expectant  thereon : 

(5.)  Any  body  corporate,  any  corporation  sole,  any 
trustees  for  charities,  and  any  commissioners  or 
trustees  for  ecclesiastical,  collegiate,  or  other  public 
purposes,  entitled  at  law  or  in  equity,  in  the  case  of 
freehold  estates  or  copyhold  estates  in  fee,  and  in 
the  case  of  leasehold  estates  to  a  lease  for  an  unex- 
pired term  of  not  less  than  sixty  years. 


General  Powers  of  Commissioners, 

10.  The  powers  of  commissioners  of  sewers  acting  within  Declara. 
their  jurisdiction  shall  extend  to  the  following  acts  : —  Sowers  of 

(1.)  To  cleansing,  repairing,  or  otherwise  maintaining  in 
a  due  state  of  efficiency  any  existing  watercourse  or 
outfall  for  water,  or  any  existing  wall  or  other 
defence  against  water,  hereinafter  referred  to  under 
the  expression  ''  maintenance  of  existing  works  :" 

(2.)  To  deepening,  widening,  straightening,  or  otherwise 
improving  any  existing  watercourse  or  outfall  for 
water,  or  removing  mill  dams,  weirs,  or  other 
obstructions  to  watercourses  or  outfalls  for  water, 
or  raising,  widening,  or  otherwise  altering  any 
existing  wall  or  other  defence  against  water, 
hereinafter  referred  to  under  the  expression 
**  improvement  of  existing  works  :" 

(3.)  To  making  any  new  watercourse  or  new  outfall  for 
water,  or  erecting  any  new  defence  against  water, 


commis- 
sioners. 
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Sect  16.  to  erecting  any  machinery  or  doing  any  other  Act 

not  hereinbefore  referred  to,  required  for  the 
drainage,  necessary  supply  of  water  for  cattle, 
warping  or  irrigation  of  the  area  comprised  within 
the  limits  of  their  jurisdiction,  hereinafter  referred 
to  under  the  expression  ^^  the  construction  of  new 
works  :" 

Provided, 

(1.)  That  no  person  shall  by  virtue  of  this  Act  be  compelled 
to  execute  at  his  own  expense  any  works  which  he 
would  not  have  been  compelled  to  execute  if  this 
Act  had  not  passed. 

(2.)  That  no  work  shall  be  deemed  to  be  a  new  work  that 
is  in  substitution  for  an  old  one,  in  cases  where 
such  old  work  is  so  much  out  of  repair  or  so 
inefficient  as  to  make  it  expedient  to  construct  a 
a  new  work  in  place  thereof : 

(3.)  That  full  compensation  shall  be  made  for  all  injury 
sustained  by  any  person  by  reason  of  the  exercise 
by  the  conmiissioners  of  the  above  powers  : 

(4.)  That  the  exercise  of  the  foregoing  powers  shall  be 
subject  to  the  restrictions  hereinafter  mentioned. 

Commissioners  of  sewers  are  also  authorised  to  purchase  and  take 
lands  for  the  purpose  of  improving  existing  works  by  the  Sewers  Act, 
1833  (3  &  4  Will.  4,  c  22),  ss.  24—26.  See  Appendix.  No  power  is 
ffiven  in  that  Act  to  acquire  land  for  new  works.  It  can  only  be 
aone  compulsorily  under  this  Act  after  obtaining  the  sanction  of 
Parliament. 

^^  Full  GompenBation  shall  be  made."— For  the  general  principles 
of  compensation,  see  the  notes  to  sections  63  and  68  of  tne  Leuida 
Clauses  Act,  1845,  antey  pp.  Ill  and  129.  In  the  notes  to  section  63  axe 
discussed  the  principles  of  compensation  when  land  is  taken,  and  in 
those  to  section  68,  tne  principles  when  land  is  injuriously  affected. 

Compare  also  section  16  of  the  Railways  Clauses  Act,  1845,  ante^ 
p.  316. 

If  commissioners  acting  in  excess  of  their  jurisdiction  do  an  act 
which  injures  a  landowner,  he  will  be  entitled  to  recover  damages, 
tdthough  ne  may  in  ignorance  of  the  illegality  have  claimed  damages 
Pentney  v.  Lynn  Paving  CommisnonerSj  12  L.  T.  (n.s.)  818. 

Where  drainage  commissioners  under  a  private  Act  made  a  sluice, 
which  burst  owing  to  the  negligence  of  their  servants  and  neighbouring 
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land  was  injured,  it  was  held  that  the  remedy  was  by  an  action  for   Sect.  16, 
damages  and  that  the  landowner  was  not  entitled  to  recover  compensa-       — 
tion  under  the  Act.    Goe  v.  Wise,  L.  R  1  Q.  R  711  ;  ColUns  v.  The 
Middle  Level  Gtrnmiadmiers,  L.  R  4  C.  R  279. 

As  to  the  liability  of  commissioners  for  injury  caused  by  the  negligent 
manner  in  which  the  authorised  work  is  carried  out,  see  Urocers^ 
(kmpany  v.  Danne^  3  Scott,  356;  Clothier  v.  TTe&^er,  31  L.  J. 
C.  R  216. 

17.  The  commissioners  shall  not  be  entitled  to  remove  or  Restric- 
otherwise  interfere  with  any  mill  dam,  weir,  or  other  like  ob^i^ 
obstruction,  whereby  the  level  of  the  water  is  raised  for  any  ^i^ns. 
milling  or  other  purpose  of  profit,  so  as  to  injuriously  affect 

the  supply  of  water,  otherwise  than  with  the  consent  of  the 
owner  of  such  mill  dam,  weir,  or  other  like  obstruction  until 
the  following  things  have  been  done ;  that  is  to  say, 
(1.)  Their  right  to  do  so  has  been  determined  in  manner 

hereinafter  mentioned : 
(2.)  Compensation  has  been  made  to  all  parties  entitled  for 
the  injury  which  may  be  caused  by  such  removal  or 
interference. 

18.  For  the  purpose  of  determining  the  right  of  the  com-  Qnestions 
missioners  to  remove  or  otherwise  interfere  with  any  such  "  remoYe 

dam,  weir,  or  other  like  obstruction,  there  shall  be  decided,  if  "'yob- 

stmctioDfl. 
the  owner  consent,  by  two  or  more  justices  assembled  in  petty 

sessions,  but  if  he  do  not  consent,  by  arbitration,  the  questions 

following ;  that  is  to  say, 

(1.)   Whether   the   proposed  removal  or  interference  is 

necessary  for  the  effectual  drainage  of  land  within 

the  jurisdiction  of  the  commissioners : 

(2.)  Whether  the  proposed  removal  or  interference  will 

cause  any  injury  to  the  owner : 
(8.)  Whether  any  injury  that  may  be  caused  by  the  re- 
moval or  interference  is  or  is  not  of-tt  nature  to 
admit  of  being  fully  compensated  for  by  money. 

19.  The  consequence  of  any  such  decision  shall  be  as  Conse- 
ni  i.1.  X  •    X  aoencesof 
loUows ;  that  is  to  say,  deter- 

2g 


450 


THB  LAKD  DBAINAOB  ACT,  1861. 


86Ctl9. 

tninatioa 
of  qaw- 
tioo. 


(1.)  If  the  dedsion  is  that  snoh  removal  or  interference  is 
not  necessary  for  the  e£Fectaal  drainage  of  the  lands 
by  the  commissioners,  the  commissioners  shall  not 
be  entitled  to  make  the  same : 

(S.)  If  the  decision  is  that  snch  removal  or  interference  is 
necessary  for  the  purpose  aforesaid,  bnt  that  the 
injury  to  be  caused  thereby  is  not  of  a  nature  to  be 
fully  compensated  for  by  money,  the  commiaaoners 
shall  not  be  entitled  to  make  the  same : 

(3,)  If  the  decision  is  that  such  removal  or  interference  is 
necessaryi  and  that  any  injury  that  may  be  caused 
can  be  fully  compensated  by  money,  the  conmus- 
sioners  shall  be  at  liberty  to  make  the  same,  upon 
making  compensation  as  hereinafter  mentioned. 

20.  Where  the  decision  is  that  the  commissioners  are 
penftation  entitled  to  remove  or  interfere  with  any  such  mill  dam,  weir, 
uZ^""'  or  other  obstruction,  the  commissioners  shall  take  the  same 

steps  with  respect  to  compensating  the  parties  interested  as 
8^9  Vict  are  required  to  be  taken  by  the  said  Lands  Clauses  Consolid*- 

tion  Act  by  purchasers  in  cases  where  they  are  authonsed  w 

purchase  or  take  lands  by  special  Act. 

Where  a  corporation  under  a  Bpecial  Act  were  authorised  from  tioc 
to  time,  and  as  thev  should  think  proper,  to  cleanse  and  otherwise 
improve  a  river,  ana  for  such  a  purpose  to  alter  or  remove  the  toVD 
mill  weir,  full  compensation  being  made  to  all  persons  sustainu* 
damage,  but  there  being  no  provision  as  to  taking  land  except  by  agr** 
ment,  and  the  corporation  entered  upon  the  weir  and  removed  part  *" 
placed  a  permanent  floodgate,  it  was  held  that  the  remedy  of  the  owner 
was  not  to  bring  an  action  to  restrain  the  corporation  from  so  doingi  w 
to  proceed  to  recover  compensation  for  the  injury  sustained,  w  ^ 
placing  of  the  floodgate  was  not  a  taking  of  land.  HoU  v.  Corpor^*^  ^ 
Rochdale,  10  £q.  354. 

Restric-         21,  The  commissioners  shall  not,  by  virtue  of  this  Act? 
purehase    ptirchase  any  land  for  new  works,  otherwise  than  by  agree- 
of  land,      ment  with  the  owner  thereof,  until  they  have  obtained  the 
sanction  of  Parliament  in  manner  hereinafter  mentioned. 

PubUca-         22.  The  commissioners,  before  applying  for  the  sanctioD 
notices.      of  Parliament,  shall  do  as  follows ;  that  is  to  say. 


Amount 
of  com- 
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(1.)  Publish  once  at  the  least  in  the  London  Gazette^  and  8ect  82. 
onoe  at  least  in  each  of  three  consecutive  weeks  in 
some  newspaper  circulated  within  the  limits  of  their 
commission,  an  advertisement  describing  shortly  the 
nature  of  the  undertaking  in  respect  of  which  the 
land  is  proposed  to  be  taken,  naming  a  place  where 
a  plan  of  the  proposed  undertaking  may  be  seen  at 
all  reasonable  hours,  and  stating  the  quantity  of  land 
that  they  require : 

(2.)  Serve  a  notice  in  manner  hereinafter  mentioned  on 
every  owner  or  reputed  owner,  lessee  or  reputed 
lessee,  and  occupier  of  such  lands,  defining  in  each 
case  the  particular  lands  intended  to  be  taken,  and 

*  requiring  an  answer  stating  whether  the  person  so 
served  assents,  dissents,  or  is  neuter  in  respect  of 
taking  such  lands ;  such  notice  to  be  served 

By  delivery  of  the  same  personally  on  the  party 
required  to  be  served,  or  if  such  party  is  absent 
abroad,  to  his  agent ;  or 

By  leaving  the  same  at  the  usual  or  last  known 

•  place  of  abode  of  such  party  as  aforesaid ;  or 

By  forwarding  the  same  by  post  in  a  prepaid 
letter  addressed  to  the  usual  or  last  known  place  of 
abode  of  such  party. 

23.  Upon  compliance  with  the  provisions  hereinbefore  P®*i*ion  to 
contained  with  respect  to  advertisements  and  notices,  the  Ck)mmiB- 
commissioners  may  present  a  petition  to  the  Inclosure  Com-  ^^^^ 
missioners.(a)     The  petition  shall  state  the  land  intended  to 
be  taken,  and  the  purposes  for  which  it  is  required.    It  shall 
pray  that  the  commissioners  may,  with  reference  to  such  land, 
be  allowed  to  put  in  force  the  powers  of  the  said   Lands 
Clauses  Consolidation  Act   in  relation  to  the  compulsory 
taking  of  land,  and  such  prayer  shall  be  supported  by  such 
evidence  as  the  Inclosure  Commissioners  (a)  require. 

(a)  Now  the  Board  of  Agriculture  (58  &  68  Vict  c.  30). 

2q3 
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8^^  ^  24.  Upon  the  receipt  of  such  petition,  and  upon  proof  to 
Inqmries  their  Satisfaction  of  the  proper  advertiseinents  having  been 
published  and  notices  served,  the  Inclosure  GommissioDers 
shall  take  such  petition  into  their  consideration,  and  theynutj 
either  dismiss  the  same,  or  they  may,  if  they  think  fit,  send  an 
insjwctor  to  the  district  in  which  the  land  is  situate,  for  the 
purpose  of  making  inquiry  as  to  the  propriety  of  assenting  to 
the  prayer  of  such  petition. 


clomire 

Commit- 

tionen. 


Notice  of 
inquiries. 


PlOTi. 

sional 
order  by 
Inclosure 
CommiB- 
rionera  to 
be  con- 
firmed by 
Parlia- 
ment. 


Expenses 
of  obtain- 
ing pro- 
yisional 
order. 


25.  Before  commencing  his  inquiry  the  inspector  shall 
give  such  notice  as  the  Inclosure  Commissioners  direct,  of  bis 
intention  to  make  the  same,  and  of  a  time  and  place  at  which 
he  will  be  prepared  to  hear  all  persons  desirous  of  being  heard 
before  him  on  the  subject-matter  of  such  inquiry. 

26.  Upon  the  completion  of  such  inquiry  the  Inclosure 
Commissioners  may,  by  provisional  order,  empower  the  com- 
missioners to  put  in  force  with  reference  to  the  land  mentioned 
or  referred  to  in  such  order  the  powers  of  the  said  Lands 
Clauses  Consolidation  Act  in  relation  to  the  compulsory  takiiig 
of  land ;  and  it  shall  be  the  duty  of  the  Inclosure  Commis- 
sioners as  soon  as  conveniently  may  be  to  take  all  proper  steps 
for  the  confirmation  of  such  provisional  order  by  Act  of  Pa^ 
liament,  and  when  so  confirmed  it  shall  be  deemed  to  be  a 
public  general  Act  of  Parliament,  and  to  take  effect  accord- 
ingly ;  but  previous  to  such  confirmation  it  shall  not  be  of 
any  validity  whatever. 

27.  All  costs,  charges,  and  expenses  incurred  by  the 
Inclosure  Commissioners  in  relation  to  the  obtaining  any 
such  act  as  aforesaid  shall  be  paid  by  the  conmiissioners  ont 
of  the  rates  leviable  by  them  in  pursuance  of  this  Act,  and 
applicable  to  the  works  vrith  a  view  to  which  the  provisional 
order  was  obtained. 


Provisions  28.  Subject  to  the  restrictions  herein  contained,  the  com- 
Yi^j*  ®  missioners  may  purchase  such  lands  or  easements  relating  ^ 
c.  18,  and  lands  as  they  may  require  for  the  purposes  of  this  Act;  and 
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**The  Lands  Claiises  Consolidation  Act,  1845,"  and  the  Act  Beet,  28. 
amending  the  same,  passed  in  the  session  of  the  twenty-third  23  k  24 
and  twenty-fourth  years  of  the  reign  of  Her  present  Majesty,  ^  loe, 
chapter  one  hundred  and  six,  shall  be  incorporated  with  this  ^^^^^ 
part  of  this  Act,  with  the  exceptions  and  subject  to  the  con-  with  Uub 
ditions  hereinafter  contained ;  that  is  to  say,  ^^ 

(1.)  There  shall  not  be  incorporated  with  this  part  of  this 
Act  the  sections  and  provisions  of  '^The  Lands 
Clauses  Consolidation  Act,  1845,"  hereinafter  men- 
tioned ;  that  is  to  say,  section  sixteen,  whereby  it  is 
provided  that  the  capital  is  to  be  subscribed  before 
the  compulsory  powers  are  to  be  put  in  force ;  sec- 
tion seventeen,  whereby  it  is  provided  that  the 
certificate  of  the  justices  should  be  evidence  that  the 
capital  has  been  subscribed ;  the  provisions  relating 
to  the  entry  upon  lands  by  the  promoters  of  the 
undertaking,  contained  in  sections  eighty-four  to 
ninety-one,  both  inclusive ;  section  one  hundred  and 
twenty-three,  whereby  a  limit  of  time  for  the  com- 
pulsory purchase  of  land  is  imposed ;  the  provisions 
relating  to  the  manner  of  serving  notices ;  and  the 
provisions  relating  to  access  to  the  special  Act : 

(2.)  In  the  construction  of  this  part  of  this  Act  and  the 
said  incorporated  Acts  this  part  of  this  Act  shall  be 
deemed  to  be  the  special  Act,  and  the  commissioners 
shall  be  deemed  to  be  the  promoters  of  the  under- 
taking, and  the  word  *'land"  or  "lands"  shall 
include  any  easement  in  or  out  of  lands. 

It  ghonld  be  noted  that  the  word  "  lands "  includes  easements,  and 
will  enable  the  commissioners  to  acquire  easements,  if  necessary ;  but  it 
may  be  doubted  whether,  in  the  absence  of  special  provision  in  the 
provisional  order,  that  it  will  enable  the  commissioners  to  take  posses- 
sion of  a  horizontal  stratum,  for  the  purpose,  for  example,  of  a  tunnel. 
See  note  "The  word  *  lands,"'  in  the  notes  to  section  3  of  the  Lands 
Clauses  Act,  1845,  ante,  p.  7. 

If  the  commissioners  obstruct  or  destroy  an  easement  over  land  which 
they  take,  the  owner  of  the  dominant  tenement  has  no  claim  for  com- 
pensation in  respect  of  land  taken,  but  his  remedy  is  for  conii)ensation 
lor  injuriously  affecting  his  land  under  section  68.  See  notes  to  sec- 
tion 18  of  the  Lands  Clauses  Act,  1845  ;  note  "  Lands,"  antCy  p.  33. 
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Sect  20.     29^    Previously  to  commencing  any  improvements  in 
Notice  to   existing  works,  or  any  new  works  where  such  improvements 
ofSrtem  or  new  works  involve  an  expenditure  of  more  than  one 
^^^       thousand  pounds,  the  conmiissioners  shall  cause  plans  of  the 
proposed  work  and  an  estimate  of  the  expense  thereof,  and  of 
the  area  within  which  a  rate  will  he  required  to  be  levied  to 
meet  such  expense,  to  be  made,  together  with  a  list  of  the 
names  and  addresses  of  the  persons  reputed  to  be   pro- 
prietors (a)  of  the  land  within  such  last-mentioned  area,  with 
the  addition  of  the  number  of  acres  of  which  each  person  is 
reputed  to  be  the  proprietor,  and  shall  publish  their  intention 
to  execute  such  works  two  months  before  commencing  the 
same,  in  manner  following  ;  that  is  to  say, 

By  inserting  in  some  newspaper  circulating  within  the 
limits  of  their  commission,  once  in  every  week  during 
such  period  of  two  months,  a  notice  explaining  briefly 
the  nature  of  the  work,  the  amount  of  expense  to  be 
incurred,  and  the  area  of  land  within  which  a  rate  is  pro- 
posed to  be  levied  for  meeting  such  expense,  describing 
such  area  by  reference  to  a  deposited  plan,  or  by 
boundaries,  or  in  such  other  manner  as  the  commissioners 
may  think  best  calculated  to  give  information  of  their 
intention,  and  stating  a  place  within  the  limits  of  their 
commission  at  which  the  plan  and  estimate  of  the  works 
and  the  list  of  reputed  proprietors  may  be  inspected  at  all 
reasonable  hours. 

By  placing  a  copy  of  such  notice  for  three  successiTe 
Sundays  on  the  church  door  of  the  principal  church  or 
some  one  of  the  churches  of  the  parish  or  parishes  in 
which  such  works  are  to  be  done,  or,  in  the  case  of  any 
extra  parochial  place,  of  some  parish  immediately  adjoin- 
ing thereto. 

(a)  See  the  definition  of  <<  Proprietors/'  in  section  6  of  this  Act^M^mi. 

Correc-  30.  Any  person  interested  may,  at  any  time  before  the 
UsTof  pro-  expiration  of  such  two  months  as  aforesaid,  apply  to  the  com- 
prietors.     missiouers  to  correct  the  list  of  reputed  proprietors  by  insert- 
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ing  or  expunging  the  name  of  any  person  or  by  altering  the  Sect.  80. 
number  of  acres  appropriated  by  such  list  to  any  proprietor, 
and  the  commissioners  shall  hear  any  application  so  made, 
and  shall  amend  the  list  accordingly,  and  the  decision  of  the 
commissioners  in  respect  of  snch  list  shall  be  final ;  and  at  the 
expiration  of  the  period  of  two  months,  or  of  such  further 
period  as  the  commissioners  may  fix  for  the  purpose  of  hearing 
any  application  made  "within  such  period  of  two  months,  the 
list  as  settled  by  the  commissioners  shall  be  conclusive 
evidence  of  proprietorship  for  the  purpose  of  ascertaining  the 
proportion  of  dissenting  proprietors  as  hereinafter  mentioned. 

31.  If  within  such  period  of  two  months  the  proprietors  Diasent  of 
of  one  half  of  the  area  of  land  within  which  a  rate  is  according  ofJSS^half 
to  the  notice  proposed  to  be  levied  declare  in  writing  to  the  o^ »'». 
commissioners,  by  notice  left  at  their  office,  that  they  are  un-  against 
willing  that  such  work  should  be  executed,  the  commissioners  »ew  works, 
shall  take  no  further  steps  therein  ;  but  if  no  such  declaration 

of  dissent  is  made,  the  commissioners  may  at  the  expiration  of 
such  period  of  two  months  conmience  the  proposed  work,  and 
repay  out  of  the  rates  to  be  levied  by  them  within  the  area 
all  expenses  incurred,  not  exceeding  the  estimate  published  in 
the  notice. 

32.  If  the  commissioners  are  unable  to  discover  the  pro-  Provision 
prietor  of  any  lands,  they  shall  give  notice  to  that  efi^ct  in  no  pro- 
the  list  of  reputed  proprietors  made  by  them,  and  such  land  prie^r. 
shaU,  in  the  event  of  no  proprietor  proving  his  title  to  have 

his  name  inserted  in  the  list  before  the  period  hereinbefore 
named  for  the  completion  of  the  list,  be  altogether  excluded 
in  any  computation  that  may  be  made  of  the  proportion  borne 
by  the  dissenting  proprietors  of  any  area  of  land  as  herein- 
before provided  to  the  aggregate  number  of  the  proprietors  of 
snch  la^d. 

33.  Oommissioners  of  sewers,  acting  within  their  juris-  Jnnr  may 
diction,  may,  without  the  presentment  of  a  jury,  make  any  peiJSi 
order  in  respect  of  the  execution  of  any  work,  the  levying  of  ^i^^^^^dw 
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Sect  33.  any  ratoi  or  doing  any  act  which  they  might  bat  for  this  seo 

eeruin      tion  have  made  with  such  presentment ;  subject  to  this  pro- 

oondidoiit.  ^^^  ^^  ^^y  person  aggrieved  by  any  such  order  made  by 

the  commissioners  withont  the  presentment  of  a  joiy  nuj 

appeal  therefrom  in  manner  hereinafter  mentioned. 

SectionB  34 — 37  enable  commiasionen  to  commute  for  soch  mm  of 
money  as  the  j  think  expedient  the  ob%Ktionfi  of  persons  who  by  mnn 
of  tenure  or  otherwise  are  obliged  to  maintain  walb  and  sewen  iDd 
other  work  within  their  jurisdiction. 

Sections  38—41  deal  with  rates. 


Leffol  Proceedingi. 

Notic«  hj  42.  Where  any  notice  is  required  to  be  given  by  the 
S^f!!!f"  commissioners  such  notice  shall  in  all  cases  be  sufficiently 
how  to  be  executed  if  signed  by  the  clerk  to  the  commissioners ;  and 
"^  every  notice  purporting  to  be  signed  by  such  clerk  shall  be 

receivable  in  evidence  before  all  legal  tribunals,  and  in  ail 
legal  proceedings,  without  any  other  proof. 


NotiMs  43^  All  notices  served  by  the  commissioners  on  any  pr*^' 

on  pro-      prietor  or  owner  shall,  if  due  service  thereof  has  been  made, 
Sc**to^   be  binding  on  all  persons  claiming  by,  from,  or  under  such 
binding  on  proprietor  or  owner,  to  the  same  extent  as  if  such  notice  bw 
didming    ^^^  Served  on  such  last-mentioned  persons  respectively, 
under 

NoticMRon      ^^-  Except  where  a  special  mode  of  service  is  provided 

ownerg  to  by  this  Act,  all  notices  required  to  be  served  by  the  coinintf- 

peraonjOiy,  sioners  upon  any  proprietor  or  owner  of  lands  shall  either  be 

^t  th^'       served  personally  on  such  parties,  or  be  left  at  their  last  ns^** 

places  of    place  of  abode,  if  any  such  can  after  diUgent  inquiry  w 

abode.       found,  but  in  case  any  such  parties  are  absent  from  the  United 

Kingdom,  and  their  last  usual  place  of  abode  cannot  be  fo^^ 

after  diligent  inquiry,  such  notices  shall  be  left  with  tne 

occupier  of  such  lands,  or  if  there  be  no  such  occupier,  shaU 

be  affixed  upon  some  conspicuous  part  of  such  lands. 

Cf.  Bections  19  and  20  of  the  Lands  Clauses  Act,  1845,  anie^  PP-  *^^ 
60,  and  the  notes  thereto. 
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45.  If  aiiy  proprietor  or  owner  on  whom  notice  is  to  be  Sect.  45. 
served  is  a  corporation  aggregate,  or  joint  stock  or  other  com-  Notices  to 
pany  or  body  of  proprietors  ornadertakers,  snch  notice  shall  ^^to" 
be  left  at  the  principal  office  of  snch  corporation,  company,  or  ^  left 
body,  or  if  no  such  office  can  after  diligent  inquiry  be  found,  principal 
shall  be  served  on  some  agent,  if  any,  of  such  corporation,  ®®^' 
company,  or  body,  but  if  no  such  officer  or  agent  can  be 

found  it  shall  be  left  with  the  occupier  of  the  lands,  or  if  there 
be  no  such  occupier,  shall  be  affixed  on  some  conspicuous  part 
of  such  lands. 

46.  Except  where  a  special  mode  of  service  is  provided  by  Seiriceof 
this  Act,  all  notices  required  to  be  served  by  the  commis- J^xl^^ 
sioners  upon  the  occupier  of  any  land  shall  either  be  served 
personally  on  him  or  be  left  at  his  last  usual  place  of  abode,  if 

any  such  can  after  diligent  inqtdry  be  found,  and  in  case  he 
is  absent  from  the  United.  Kingdom,  and  his  last  usual  place 
of  abode  cannot  be  found  after  diligent  inquiry,  it  shall  be 
affixed  on  some  conspicuous  part  of  such  premises. 

47.  Where  any  order,  requisition,  or  rate  has  been  made  Appeal  to 
by  the  commissioners,  or  any  act  done  by  them,  without  the  JSariraL 
presentment  of  a  jury  in  pursuance  of  the  powers  of  this  Act, 

any  person  aggrieved  by  such  order,  requisition,  or  rate  may 
appeal  to  the  court  of  quarter  sessions  against  any  such  order, 
requisition,  rate,  or  act,  and  the  court  may  confirm,  annul,  or 
modify  the  same  accordingly ;  but  no  such  appeal  shall  be 
entertained  unless  it  is  made  within  four  months  next  after 
the  making  of  such  order  or  requisition,  or  the  making  such 
rate,  or  the  doing  of  such  act,  nor  unless  ten  days'  notice  in 
writing  of  such  appeal,  previously  to  the  quarter  sessions, 
stating  the  nature  and  grounds  thereof,  is  served  on  the  com- 
missioners, nor  unless  the  appellant,  within  four  days  after 
the  service  of  such  notice,,  enter  into  recognizances  with  two 
sufficient  sureties,  before  a  justice  of  the  peace,  conditioned 
duly  to  prosecute  such  appeal,  and  to  abide  the  order  of  the 
court  thereon. 
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Saving  Clauses  and  Miscellaneous, 

Beet.  54.     54.  Nothing  in  this  Act  shall  authorise  the  commissioners 
Saying      or  any  drainage  board  or  ovmer — 

cuiAl  (1.)  To  interfere  with  any  sewers  or  other  works  already  or 

^wharf •  hereafter  made  and  nsed  for  the  purpose  of  draining, 

iBgen.  preserving,  irrigating,  or  improving  land  under  any 

local  or  private  Act  of  Parliament,  so  as  to  in- 
juriously affect  the  same  ; 
(2.)  To  interfere  with  any  river,  canal,  dock,  harbour,  lock, 
reservoir,  or  basin,  or  the  supply  of  water  to  any 
river,  canal,  dock,  harbour,  lock,  reservoir,  or  basin, 
so  as  to  injuriously  affect  the  navigation  on  such 
river,  canal,  dock,  harbour,  lock,  reservoir,  or  basin, 
or  the  use  or  maintenance  thereof,  or  to  interfere 
with  any  towing-path  so  as  to  interrupt  the  traffic 
thereof,  in  cases  where  any  corporation,  company, 
undertakers,  commissioners,  conservators,  tmstees, 
or  individuals  are  by  virtue  of  any  Act  of  Parlia- 
ment entitled  to  navigate  on  or  use  such  river, 
canal,  dock,  harbour,  lock,  reservoir,  or  basin,  or  in 
respect  of  the  navigation  on  or  use  of  which  river, 
canal,  dock,  harbour,  look,  reservoir,  or  basin,  any 
corporation,  company,  undertakers,  commisaionerB, 
conservators,  and  trustees,  or  individuals  are  entitled 
by  virtue  of  any  Act  of  Parliament  to  the  receipt  of 
any  tolls  or  other  dues  ; 
(3.)  To  interfere  with  the  works  or  supply  of  water  of  any 
body  or  persons,  corporate  or  uninoorporate,  sap- 
plying  water  to  any  town  or  place,  so  as  to  in- 
juriously affect  the  same  ; 
(4.)  To  execute  any  works  in,  through,  or  under  any 
wharves,  quays,  docks,  harbours,  or  basins,  belonging 
to  the  proprietor  or  proprietors  of  any  inland 
navigation  constituted  by  Act  of  Parliament,  or  for 
the  use  of  which  they  are  entitled  by  virtue  of  any 
Act  of  Parliament  to  demand  any  tolls  or  dues  ; 
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without  the  consent  of  such  corporation,  company,  under-  Beet,  54. 
takers,  commissioners,  conservators,  trustees,  or  individuals  as 
are  hereinbefore  in  that  behalf  respectively  mentioned,  such 
consent  to  be  expressed  in  writing,  in  the  case  of  individuals 
under  their  hands,  in  the  case  of  a  corporation  under  their 
common  seal,  and  in  the  case  of  a  company,  undertakers, 
commissioners,  conservators,  or  trustees,  under  the  hand  of 
their  clerk  or  other  duly  authorized  officer  or  agent. 

56.  Nothing  in  this  Act  shall  authorise  the  commissioners  Commis- 

to^^       I  •         •  1  !.••  j.j»«»i.  doners  not 

divert  any  river  m  such  manner  as  to  injure  or  to  dimmish  to  diTert 

the  supply  of  water  to  any  harbour  without  the  consent  of  JJJ?™*^" 

the  conservators  or  other  authority  having  the  management  harbours. 

of  such  harbour. 

66.  Any  corporation,  company,  undertakers,  commis- Power  for 
sioners,  conservators,  trustees,  or  mdividuals  authorised  by  miBsioners 
virtue  of  any  Act  of  Parliament  to  navigate  on  or  use  any  ^  *^*®' 
river,  canal,  dock,  harbour,  or  basin,  or  to  demand  any  tolls 
or  dues  in  respect  of  the  navigation  on  such  river  or  canal, 
or  the  use  of  such  dock,  harbour,  or  basin,  may,  at  their  own 
expense,  and  on  substituting  other  sewers,  drains,  culverts, 
and  pipes  equally  effectual  and  certified  as  such  by  the 
surveyor  of  the  commissioners  or  drainage  board,  take  up, 
divert,  or  alter  the  level  of  sewers,  drains,  culverts,  or  pipes 
constmcted  by  the  commissioners  or  drainage  board  and 
passing  under  or  interfering  with  or  with  the  improvement 
or  alteration  of  such  river,  canal,  dock,  harbour,  or  basin,  or 
the  towing-^Mith  of  such  river,  canal,  dock,  harbour,  or  basin, 
and  do  all  such  matters  and  things  as  may  be  necessary 
for  carrying  into  effect  such  taking  up,  diversion,  or 
alteration. 

57.  Nothing  In  this  Act  shall  be  construed  to  makeExemp* 
liable  to  the  control  of  the  commissioners  any  river,  canal,  or  under  local 
inland  navigation,  or  the  cuts,  reservoirs,  feeders,  or  other  "^^^^F^ 
works  belonging  thereto,  in  cases  where  such  river,  canal. 
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Sect  86.  or  inland  navigation  is  now  nnder  the  provisions  of  any  local 
or  private  Act  of  Parliament  exempt  from  snch  controL 


Part  II.  comprises  sections  63  —  71  and  deals  with  elective  drainage 
districts  and  drainage  boards,  of  these  section  67  provides  as  follo^-a : — 

Powen  of  gy^  j^  powers  by  this  Act  or  by  any  other  Act  of  Par- 
boardi.  liament,  law,  or  custom  vested  in  or  exerciseable  by  commis- 
sioners of  sewers  within  the  limits  of  their  jmisdiction  may, 
upon  the  constitution  of  a  drainage  district,  be  exercised  by 
the  drainage  board  of  snch  district  within  its  limits ;  and  aU 
powers  hitherto  exerciseable  by  commissioners  of  sewers 
within  snch  district  shall  cease  ;  subject  to  this  proviso,  thai 
any  person  aggrieved  by  any  order,  requisition,  or  rate  made 
by  the  drainage  board,  or  any  act  done  by  them,  may  appeal 
therefrom  in  the  same  manner  in  which  he  is  by  this  Act 
authorised  to  appeal  against  any  order,  requisition,  or  rate 
made  by  the  commissioners  or  any  act  done  by  them. 
♦  ••••* 

PART  III. 

Power  of  Private  Owners  to  procure  OtU falls. 

AppUca-  72^  Any  person  interested  in  land,  who  is  desiroas  to 
ont&ll  to  drain  the  same,  and  in  order  thereto  deems  it  necessary  that 
adjoining  ^^^  drains  should  be  opened  through  lands  belonging  to 
another  owner,  or  that  existing  drains  in  lands  belonging  to 
another  owner  should  be  cleansed,  widened,  straightened,  or 
otherwise  improved,  may  apply  to  such  owner,  who  is  here- 
inafter referred  to  as  the  adjoining  owner,  for  leave  to  make 
such  drains  or  improvements  in  drains  through  or  on  the 
lands  of  such  ownen 

Mode  of        73.  Any  such  application  as  aforesaid  shall  be  by  notice 

making      j^  ^vn-iting  under  the  hand  of  the  applicant,  and  shall  be 

tion.  served  on  the  owner,  and  also  on  the  occupier,  if  the  owner 

be  not  the  occupier  in  manner  in  which  notices  are  required 

to  be  served  on  owners  and  occui)iors  under  the  first  j>art  of 
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this  Act.  The  notice  shall  state  the  nature  of  such  drains  or  8ect73. 
improyements  in  drains,  be  accompanied  bj  a  map,  on  which 
the  length,  width,  and  depth  of  the  proposed  drains  or 
improvements  in  drains  shall  be  delineated,  and  shall  further 
state  the  compensation,  if  any,  which  the  applicant  proposes 
to  pay. 

74.  The  adjoining  owner  may,  by  deed  under  his  hand  -A«eiit  of 
and  seal,  assent  to  such  [application,  upon  such  terms  and  on  owner, 
payment  of  such  compensation  as  he  may  require,  and  any 
assent  so  given  shall  be  binding  on  all  parties  having  any 
estate  or  interest  in    the    land,   subject    to  the   following 
provisions  : 

Istly.  That  any  arrangement  entered  into  by  any  adjoining 
owner  under  any  disability  or  incapacity  or  not 
having  power  to  assent  to  such  application, 
except  under  the  provisions  of  this  Act,  shall  not 
be  valid  unless  the  same  is  approved  by  two 
surveyors,  one  of  whom  is  to  be  nominated  by 
the  applicant,  and  the  other  by  the  adjoining 
owner;  and  each  of  such  surveyors,  if  they 
approve  of  the  arrangement,  shall  annex  to  the 
document  containing  the  same  a  declaration  to 
that  effect,  subscribed  by  them  : 

2ndly.  That  any  compensation  to  be  paid  by  the  applicant 
to  the  adjoining  owner  in  cases  where  such  owner 
is  under  any  disability  or  incapacity,  or  has  not 
power  to  assent  to  such  application,  except  under 
the  provisions  of  this  Act,  shall  be  applied  in 
manner  in  which  the  compensation  coming  to 
parties  having  limited  interests,  or  prevented 
from  treating,  and  not  making  title,  is  applicable, 
under  "The  Lands  Clauses  Consolidation  Act, 
1845." 

3rdly.  That  any  occupier  or  person  other  than  the  owner 
interested  in  the  lands  shall  be  entitled  to  com- 
pensation for  any  injury  he  may  sustain  by  the 
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8«et71  makiiig    of  the  proposed   drains   or   improve- 

ments in  dndns,  so  that  ihe  claim  therefor  be 
made  within  twelve  months  after  completion  of 
snch  drains  or  improvements  in  drains,  the 
amount  of  snch  compensation  to  be  detennined, 
in  case  of  dispute,  in  the  manner  in  which 
disputed  compensation  for  land  is  required  to  be 
determined  by  the  said  ^*  Lands  Ckuses  Gon- 
soUdation  Act,  1845.'* 

Record  of       75^  The  applicant  shall  forward  to  the  clerk  of  the  peace 
adjoining  of  the  county,  riding,  or  division  of  the  county  wherein  the 


owner. 


land  is  situate  the  deed  containing  the  assent  of  the  adjoining 
owner  to  the  proposed  drains  or  improvements  in  drains,  who 
shall  keep  the  same  in  his  office  as  a  record  of  the  proceedings 
between  the  parties. 

DiMont  of  yg^  The  adjoining  owner  shall  be  deemed  to  have  dis- 
owner.  sented  from  the  application  made  to  him  if  he  fail  to  express 
his  assent  thereto  within  one  month  after  the  service  of  ihe 
notice  of  application  on  him ;  and  in  the  event  of  such 
dissent  there  shall  be  decided,  by  two  or  more  justices  in 
petty  sessions  assembled,  unless  the  adjoining  ovmer  reqniie 
the  same  within  such  period  of  one  month  to  be  decided  by 
arbitration,  the  questions  following  ;  that  is  to  say, 

(1.)  Whether  the  proposed  drains  or  improvements  in 
drains  will  cause  any  injury  to  the  adjoining  owner, 
or  to  the  occupier  or  other  person  interested  in  the 
lands : 
(2.)  Whether  any  injury  that  may  be  caused  is  or  is  not 
of  a  nature  to  admit  of  being  fully  compensated 
for  by  money : 
And  the  provisions  of  the  First  Fart  of  this  Act  relating 
to  the  decision  of  the  questions  therein  mentioned  shaU 
apply  to  the  decision  of  the  questions  mentioned  in  ihis 
section. 
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The  result  of  any  snch  deoision  shall  be  as  fQllowB  ;  that  ia  Beet.  76. 

to  say^  Result  of 

(1.)  If  the  decision  is  that  no  injury  will  be  oansed  to  the 
adjoining  owner,  to  the  ocenpier,  or  other  parties 
interested  in  the  lands,  the  applicant  may  proceed 
forthwith  to  make  the  proposed  drains  or  improve- 
ments in  drains  : 
(2.)  If  the  decision  is  that  injnry  will  be  caused  to  the 
adjoining  owner,  ocenpier,  or  other  parties  interested 
in  the  lands,  but  that  such  injnry  is  of  a  nature  to 
admit  of  being  fully  compensated  by  money,  the 
justices  or  arbitrators  shall  proceed  to  assess  such 
compensation,  and  to  apportion  the  same  amongst 
the  parties  in  their  judgment  entitled  thereto  ;  and 
on  payment  of  the  sum  so  assessed  the  applicant 
may  proceed  to  make  the  proposed  drains  or 
improvements  in  drains : 
(3.)  If  the  decision  is  that  injury  will  be  caused  to  the 
adjoining  owner,  occupier,  or  other  parties  interested 
in  the  lands,  and  that  such  injury  is  not  of  a  nature 
to  admit  of  being  fully  compensated  by  money,  the 
applicant  shall  not  be  entitled  to  make  the  proposed 
drains  or  improvements  in  drains. 

77.  Where  the  compensation  assessed  by  the  justices  or  Applica- 
arbitrators  under  the  last  preceding  section  is  payable  to  any  ^^naa- 
owner  or  other  person  who  is  under  any  disabiliiy  or  incapacity,  ^^  ^ 
or  is  not  entitled  to  receive  the  same  for  his  own  benefit,  owners 
such  compensation  shall  be  appHed  in  the  manner  in  which  ^^^'^^" 
the  compensation  coming  to  parties  having  limited  interests 

or  prevented  from  treating  and  not  making  title  is  applicable 
under  '^  The  Lands  Clauses  Consolidation  Act,  1845." 

78.  The  justices  or  arbitrators,  as  the  case  may  be,  in  the  Dnty  of 
event  of  their  approving  of  a  scheme  of  drainage  as  proposed  t^ra. 
by  the  applicant  or  as  modified  by  themselves,  shall  cause  a 
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Sect  78.  map  thereof  to  be  prepared,  and  shall  certifj  under  their 
hands  the  correctness  of  snch  map  ;  and  it  shall  be  ihe  duty 
of  the  applicant  to  forward  the  same  to  the  clerk  of  the  peace 
of  the  county,  riding,  or  division  of  the  connty  wherein  the 
land  is  situate,  who  shall  keep  the  same  in  his  office  as  a 
record  of  the  proceedings  between  the  parties. 

Sections  79 — 81  deal  with  the  maintenance  and  cleaning  of  such 
drains. 

82.  All  costs,  charges,  and  expenses  reasonably  incnrred 
Coe^  of  by  the  adjoining  owner  in  respect  of  any  application  made  in 
owner.       pursuance  of  this  part  of  this  Act  shall  be  defrayed  by  the 

applicant 

83.  Where  any  person  is  desirous,  in  pursuance  of  this 
ProTision  Part  of  this  Act,  of  constructing  any  drain  by  means  whereof 
chimge  ^^'^y  hrook,  river,  or  other  natural  watercourse  will  be  diyeiied 
^^^if™*  from  its  ordinary  channel  into  any  other  brook,   river,  or 

natural  watercourse,  he  shall  cause  a  copy  of  the  notice 
hereby  required  to  be  served  on  the  adjoining  owner  to  be 
published  by  advertisement  once  at  least  in  each  of  three 
successive  weeks  in  some  local  newspaper  circulating  in  the 
district  in  which  the  drain  proposed  to  be  constructed  is 
situate,  and  to  be  served  in  manner  in  which  notices  are 
required  to  be  served  under  the  First  Part  of  this  Act  (where 
no  special  mode  of  service  is  prescribed)  on  all  owners  of 
land  abutting  upon  the  brook,  river,  or  other  natural  water- 
course into  which  the  diversion  is  made,  and  situate  within 
four  miles  of  the  point  of  junction,  and  shall  deposit  a  copy 
of  the  map  hereby  required  to  accompany  the  notice  served 
on  the  adjoining  owner  with  the  clerk  of  the  peace  of  the 
county,  riding,  or  division  of  a  county  wherein  the  proposed 
drain  is  situate  ;  and  it  shall  be  lawful  for  any  person  being 
the  owner  of  land  capable  of  being  injured  by  the  proposed 
drain,  within  eight  weeks  after  the  first  notice  of  the  proposed 
drain  appears  in  the  newspaper,  to  serve  notice   that   he 
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apprehends  injury  from 'sncli  drain  on  the  person  proposing  Sect.  83. 
to  make  the  same,  and  thereupon  such  owner  shall  be  deemed 
to  have  dissented,  and  shall  be  entitled  to  the  same  rights  and 
privileges  under  this  Part  of  this  Act  as  if  he  were  the  adjoining 
owner. 

Powers  very  similar  to  those  in  Part  III.  of  this  Act  are  contained  in 
the  Land  Drainage  Act,  1847  (10  &  11  Vict  c.  38).  Owners  interested 
in  land  desirous  of  improving  and  draining  it  may  b^  that  Act  apply  to 
the  Enclosure  Commissioners  (now  the  Board  of  Agriculture),  for  power 
to  carry  out  similar  drainage  works  on  the  lands  of  adjoining  ovniers 
who  either  dissent  or  are  under  disability.  The  Board  of  Agriculture 
may  by  order  authorise  the  works  after  inquiry,  and  the  person 
authorised  may  enter  upon  the  lands  of  the  neighbouring  owners  and 
execute  the  works,  subject  to  making  compensation  for  any  damage 
occasioned  by  the  exercise  of  the  powers  (section  8).  The  provisions  as 
to  compensation  are  contained  in  sections  9 — 11,  and  are  as  follows  :  — 

The  Land  Drainage  Act,  1847. 

9.  And  he  it  enacted^  that(a)  it  shall  be  lawful  for  the  person  or  PerBons 
persons  authorised  as  aforesaia  to  enter  into  and  upon  any  bmd  in  the  anthorized 
order  of  the  commissioners,  or  the  plan  thereunto  annexed,  described  or  to  execute 
shown,  and   in  conformity  with  the  terms  of  such  oixier,  but  not  ^wks  may 
otherwise,  to  widen,  straighten,  deepen,  divert,  scour,  or  cleanse  any  ^*®^  JP®° 
river,  stream,  ditch,  or  dram,  brook,  pool,  or  watercourse,  and  to  make,  S^rL,^' 
open,  and  cut  any  new  watercourse,  side  cut,  ditch,  or  drain,  and  to  ^^  '^ 
alter  or  remove  any  bank,  sluice,  floodgate,  clough,  hatch,  weir,  dam,  *^' 

or  other  obstruction,  and  to  make  or  erect  any  bank,  sluice,  floodgate, 
hatch,  ditch,  drain,  tunnel,  or  other  works  necessary  or  convenient  for 
drainage  or  for  warping,  and  to  dam,  bar,  and  stop  up  with  any  weir  or 
dam  any  river  or  watercourse,  and  to  erect  and  maintain  on  such  land  steam 
and  other  engines  and  machinery  :  Provided  always  that  no  entry  shall  No  entry 
be  made  on  any  land  for  the  purposes  aforesaid,  except  with  the  consent  to  be  made 
of  the  proprietors  thereof,  until  the  amount  of  compensation  for  the  on  land 
dama^  to  be  occasioned  by  such  entry,  and  by  the  execution  and  ^»thout 
maintenance  of  the  works  authorised  as  aforesaid,  shall  have  been  a^eed  *^^ 
upon  or  ascertained,  as  the  case  may  be,  and  paid,  under  the  provisions  ™^2on' 
hereinafter  contained  or  agreed  to. "  w  made. 

10.  And  be  it  enacted,  ihat{a)  it  shall  be  lawful  for  the  commissioners  Power  to 
by  any  such  order  as  aforesaid  to  authorise  any  person  or  persons  purchase 
therein  mentioned  to  purchase  and  take,  as  the  site  of  any  engine  house,  lands  for 
or  for  any  other  purpose  necessary  for  the  works  thereby  authorised,  ^^  ^' 
any  land,  not  being  in  any  park  or  pleasure  ground,  in  such  order  to  be  ?*^^ 
described  ;  provided  always,  that  not  more  than  three  acres  be  pur-  '*^'*"^' 
chased  or  taken  under  this  clause  otherwise  than  by  agreement ;  and 

all  the  provisions  of  "The  Lands  Clauses  Consolidation  Act,  1845," 
with  respect  to  the  purchase  of  land  otherwise  than  by  agreement  shall 
apply  to  the  purchase  of  any  land  not  exceeding  three  acres  which  shall 
lie  specially  described  in  such  order,  and  which  shall  be  thereby 
authorised  to  be  taken  otherwise  than  by  agreement ;  and  the  provisions 
of  the  last-mentioned  Act  with  respect  to  the  purchase  of  land  by 

2h 
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Sect.  83.   agreement  nhall  apply  to  the  parchaBe  of  any  land  by  sach  order 

—       authorisfxl  to  be  purchased  except  m  ftforeaaid  ;  and  all  land*  to  be 

purchased  or  taken  under  this  clau>«  shall  be  conveyed  to  oi  held  br 

8uch  persons  and  upon  f^uch  trui*t«  as  the  commissioners  shall  by  such 

order  direct 

The  Lands  11.  And  he  it  enacted^  that(a)  the  com])en»ation  to  be  paid  for  the 
ClaoMs  damage  or  injury  to  any  lauds  which  may  lie  entered  upon,  cat  through 
Consolida-  or  interfered  with  under  anv  such  order  of  the  commissionere  as  afore- 
tion  Act,  paid,  mav  lie  agreed  upon  with  the  perwns  and  in  tbe  manner  ppovided 
V1^\vM  ^y  '"^^^  htindn  Clauses  Consolidation  Act»  1845,"  with  ressiject  to  the 
18^  purchase  of  land  otherwise  than  by  agreement ;  and  the  persons  who  in 
corrorated  ^^^^  order  of  the  commiK^ioners  shall  l)e  authorised  to  execute  the 
wi^this  ^^^^^  '^  ^^^^  order  mentioned  shall,  for  the  purposes  of  the  iMt- 
j^^  mentioned  Act  and  of  this  Act,  be  deemed  the  promoters  of  the  under- 

taking ;  and  all  other  the  provisions  of  "  The  Lands  Clauses  Conioli- 
dation  Act,  1845."  shall  be  incoqwrated  with  this  Act,  and  shall  apply 
thereto,  and  to  the  works  and  purchases  to  be  authorised  by  the  com- 
missioners, in  such  and  the  Fame  manner  as  if  the  works  and  puichiw 
which  shall  lie  authorised  by  the  commissioners  had  been  set  forth 
and  authorised  to  lie  executed  and  made  by  this  Act. 

(a^  These  words  are   rejiealed  bv  the  Statute   Law  Revision  Act, 
1891. 
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THE  RAILWAYS  CLAUSES  ACT,  1868. 

26  &  27  Vict.  c.  92. 

An    Act   for   consolidating   in    one   Act    certain    provisions 
frequently  inserted  in  Acts  relating  to  railways. 

[28th  July,  1863.] 

•  «  «  «  « 

PART  I. 
Construction  of  a  Railway. 

3.  This  part  of  this  Aot  shall  apply  to  the  railway  autho-  Sect.  3. 
rised  to  be  constructed  by  any  special  Act  hereafter  passed  Ap^ai- 
and  incorporating  this  part  of  this  Act.  ^^  ^^ 

In  this  part  of  this  Act —  interpre- 

All  terms  used  have  the  same  meanings  as  the  same  terms, 
terms    have    when   used    in   the   Railways    Clauses 
Consolidation  Act,  1845,  and  the   Railways  Clauses 
Consolidation  (Scotland)  Act,  1845,  respectively. 

Part  I.  of  this  Act  dealing  with  the  construction  of  a  railway  com- 
prises sections  3—19. 


Alteration  of  Engineering  Works. 

4.  Notwithstanding  anything  in  the  said  Railways  Clauses  Power  to 
Consolidation  Acts,  respeotiTely  contained,  the  company,  in  ^fneer- 
the  construction  of  the  railway,  may  deviate  from  the  line  or  ing  works, 
level    of  any  aroh,  tunnel,   or    viaduct,   described  on   the 
deposited  plans  or  sections,  so  as  the  deviation  be  made  within 
the  limits  of  deviation  shown  on  those  plans,  and  subjeot  to  the 
limitations  contained  in  sections  eleven,  twelve,  and  fifteen  of 
those  Acts  respectively,  and  so  as  the  nature  of  the  work 
described    be    not    altered,   and   may   also   substitute  AAy 

2h2 
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S^^^^  engineering  work  not  shown  on  the  deposited  plans  or  sec- 
tions, for  an  arch,  tunnel,  or  viaduct,  as  shown  thereon  ;  pro- 
vided that  every  such  substitution  be  authorised  by  a  certifi- 
cate of  the  Board  of  Trade  ;  and  the  Board  of  Trade  may 
grant  such  certificate  in  case  it  appears  to  them,  on  due 
enquiry,  that  the  company  has  acted  in  the  matter  with  good 
faith,  and  that  the  owners,  lessees,  and  occupiers  of  the  lands 
in  which  the  substitution  is  intended  to  be  made  consent 
thereto,  and  also  that  the  safety  and  convenience  of  the  public 
will  not  be  diminished  thereby. 

Provided,  that  nothing  in  the  present  section  shall  affect 
any  power  given  to  the  company  or  to  the  Board  of  Trade  by 
sections  eleven,  twelve,  fourteen,  or  fifteen  of  the  la^t- 
mentioned  Acts  respectively. 

Tliifl  Bcction  amends  nections  11  and  13  of  the  Railways  Clauses 
Act,  1845,  ante,  pp.  311  and  313. 

Level  Crossings, 


Board  of        ^^  The  Board  of  Trade  may,  if  it  appears  to  them  necessary 

require       ^r  the  public  safety,  at  any  time  after  the  passing  of  the 

^"^  f  ^I^^**'  ^^^y  require  the  company,  within  such  time  as  the 

IcTcl  Board  of  Trade  directs,  and  at  the  expense  of  the  company, 

croMing.     ^^  carry  the  turnpike  road  or  public   carriage  road  either 

under  or  over  the  railway  by  means  of  a  bridge  or  arch, 

instead  of  crossing  the  same  on  the  level,  or  to  execute  such 

other  works  as,  under  the  circumstances  of  the  case,  may 

appear  to  the  Board  of  Trade  be^^t  adapted  for  remo^-ing  or 

diminishing  the  danger  arising  from  the  level  crossing. 

Where  the  road  is  so  carried  either  under  or  over  the 
railway,  it  shall  not  be  necessary  for  the  company  to  erect  or 
maintain  a  lodge  at  the  point  where  the  road  is  crossed,  or  to 
appoint  a  person  to  watch  or  superintend  the  crossing  thereat, 
nor  shall  they  be  liable  to  any  penalty  for  failure  so  to  do.  (a) 

(a)  Section  6  requires  that  at  a  level  crossing  the  company  shall  erect 
a  lodge. 


TAKING  ADDITIONAL  LAND  FOR  BRIDGES.  469 

8.  If  the  Board  of  Trade  certifies  that  the  public  safety    Sect  8. 
requires  additional  lands  to  be  taken  by  the  company  for  the  Power  to 
purpose  of  the  work  directed  by  the  Board  of  Trade  to  be  to  bOte  ^ 
executed,  the  company  may  subject  to  the  provisions  of  the  J^^l'L*^"*^ 
Lands  Clauses  Consolidation  Act,  1845,  or  the  Lands  Clauses  imch  work 
Consolidation  (Scotland)  Act,  1845,  as  the  case  may  require, 
enter  upon,  take,  and  use  all  or  any  part  of  the  land  specified 
in  the  certificate  of  the  Board  of  Trade  as  being  necessary 
for  the  purpose  of  the  work  ;  and  the  Board  of  Trade  before 
issuing  the  certificate  shall  cause  at  least  three  months'  notice 
to  be  given  to  any  person  who  may  be  entitled  to  claim  under 
the    last-mentioned    Acts,  or    otherwise,   compensation    in 
respect  of  the  taking  of  such  lands  or  in  respect  of   such 
work. 

By  section  15  of  the  Hail  way  Begulation  Act,  1842  (see  same  set  out 
in  note  to  section  16  of  the  Kailways  Clauses  Act,  1845,  ante,  p.  322), 
railway  companies  are  given  power  to  take  additional  lands  wnen  the 
Board  of  Trade  are  of  opinion  that  for  the  public  safety  that  additional 
land  should  be  taken. 

Junctions. 

Sections  d — 12  deal  with  junctions  between  railways.  Sections  10  and 
11  deal  with  the  acquisition  of  easements  in  lands  of  the  other  company 
for  the  purposes  of  the  junction. 

10.  With  respect  to  any  lands  belonging  to  the  company,  Company 
or  person  to  whom  the  other  railway  belongs,  which  the  com-  onlTeaseh 
pany  are,  by  th^  special  Act  authorised  to  use,  enter  upon,  or  nients  in 
interfere  with,  for  the  purposes  of  the  junction,  the  company  other 
shall  not,  except  by  agreement,  or  unless  otherwise  provided  '^^^'^y 
in  the  special  Act,  purchase  and  take  the   same,  but  the 
company  may  purchase  and  take,  and  such  other  railway 
company  or  person  may  and  shall  sell  and  grant  accordingly, 
an  easement  or  right  of  using  the  same  for  the  purposes  of 
the  junction. 

^^  Unless  otherwise  provided.** — It  seems  to  be  settled  law  that  a 
later  railway  company  cannot  acquire  compalsorily  the  soil  and  freehold 
in  lands  already  vested  in  and  actually  used  by  an  earlier  railway  com* 
pany  for  the  purposes  of  the  undertakmg  ;  although  the  land  lie  within 
the  ^*  limits  of  deviation  "  shown  by  the  parliamentary  plans,  of  the  later 
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S^rt.  10.  eampany  and  tluit  eoupaay  lus  the  iuuaI  powen  of  Uking  the  lands 
—  delineated.  The  power  for  that  purpoee  must  begiTea  ia  exprew  terms. 
It  was  90  detenuine<l  prior  to  this  Act  in  Reg.  v.  T%e  South  Wales  Railway 
Comfan^  14Q.E  QQS;  Grmi  Northern  Railway  Compamy  r.  EaM  amd  fFest 
Jwha  Vucki  Company^  7  A.  C.  356  ;  ManehesteTy  Sheffield^  and  Lincdn- 
ihirt  Railway  CofHpany  v.  Great  Xorthem  Railxcay  Company^ 9  Hare  284  : 
Owfordy  IVoreeHery  and  Wolimhampion  RaUway  Oompatny  ▼.  Samth 
Sk^oTiUhvrt  Railway  Company^  1  Dr.  855.  Following  these  decisioiis  it 
has  l>een  held  that  the  words  in  this  section  ''  unless  otherwise  provided 
in  the  sy^ecial  Act "  are  not  satisfied  hy  anything  less  than  an  exiH«s:& 
and  definite  provision  ia  the  speoial  Act  authorising  the  camniUaoiT 
purchase  of  tne  land  of  the  other  company  which  is  used  for  tae  pur- 
poMs  of  the  railway.  DMin  and  DroqheAa  Raihcaiy  Company  ▼.  Navan 
and  King$cowri  Railway  Company^  I.  R  6  £q.  393^  Where  two  oom- 
panies  have  power  to  take  the  same  piece  of  land,  the  Court  wiU  not 
restrain  one  taking  it  if  the  other  has  not  acquired  a  title  in  manner 
provided  hy  the  Lands  Clauses  Acts.  BriMol  and  Norik  Somermt 
liaUway  Company  v.  Somerset  and  Dorset  Railway  Company^  22  W.  K 
399,601. 

**  For  the  parpoaes  of  the  JunctioIL"— These  words  are  apparenily 
not  to  he  confined  to  the  actual  union  of  the  two  lines,  hut  include  the 
formation  of  all  works  necessary  for  that  junction,  even  where  the 
junction  is  a  hranch  railway.  S.  C,  p.  401  ;  Oreat  Norihem  Railway 
Company  v.  East  and  Wettlndia  Docks  Company,  7  R  O.  356;  pi.  968. 

Not  to  11.  Nothing  relative  to  the  junction  in  this  Act  contained 

or  inter- *  ^^*^'  ^  deemed  to  authorise  the  company  for  the  purposes  of 
fere  with  the  junction  to  take  or  enter  upon  any  lands  belonging  to 
other  com-  the  company  or  person  to  whom  the  other  railway  belongs,  or 
g^^^  to  alter  or  interfere  with  any  railway,  or  any  of  the  works 
thereof,  further  or  otherwise  than  is  necessary  for  making  the 
junction  and  intercommunication  between  the  railways,  as 
shown  on  the  deposited  plans  and  sections  of  the  railway  to 
which  the  special  Act  relates,  without  the  previous  consent 
In  writing  in  every  instance  of  such  other  railway  oompany  or 
such  person. 


PART  II. 

Extension  of  Time. 

P»rti«  90.  Where  a  railway  is  authorised  to  be  constructed  by  a 

hpexten-    special  Act  passed  either  before  or  after  the  pasaiag  of  this 
■ion  of       Act,  and  the  time  limited  by  the  special  Act  for  the  exeivise 
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of  powers  of  compulsory  purchase  of  lands,  or  of  powers  for  Sect  20. 
construction  of  the  railway   and  works,  is  extended  by  a  time  may 
special  Act  hereafter  passed  and  incorporating  this  part  of  pe^Sm' 
this  Act,  then  and  in  every  such  case  the  justices,  arbitrators,  V  *?^" 
umpirea  or  juries,  as  the  case  may  be,  who  award  or  assess  damage, 
the  compensation  to  be  made  by  the  company  to  the  owners 
or  oeeupiers  of,  or  other  persons  interested  in,  lands  taken  or 
used  for  the  purposes  of  the  railway  and  works,  or  injuriously 
a£Fected  by  the  construction  thereof,  shall,  in  estimating  the 
amount  of  such  compensation,  have    regard   to,  and  assess 
compensation  for,  the  additional  damage  (if  any)  sustained 
by  those  owners,  occupiers,  or  other  persons,  by  reason  of 
the  extension  of  time. 

SI.  The  extension  of  time  shall  not  affect  any  eontract  Bzlsting 
entered  into  or  notice  given  by  the  company  before  the  and  notiees 
passing  of  the  special  Act  granting  the  extension,  for  pur-  J^^^^^^^ 
chasing,  taking,  or  using  any  lands  which  the  company  was  to  be 
entitled  to  purchase,  take,  or  use  ;  but  every  such  contract  *^®^*®*- 
and  notice  shall  be  construed  and  take  effect,  and  the  same 
proceedings  may  be  had  thereunder,  and  all  parties  thereto 
shall  be  entitled  to  the  same  rights  and  remedies  in  respect 
thereof,  at  law  and  in  equity,  as  if  the  extension  had  not  been 
granted. 


PART  V. 

Amalgamation,((i) 

4ft.  All  works  which  the   dissolved  company  is  at  the  Unexe- 
time  of  amalgamation  authorised  or  bound   to  execute  and  ^^^^  of 
complete,  and  which  are  not  then  executed  or  completed,  disBolved 
may  or  shall  (as  the  case  may  require)  be  executed  or  com-  may  be 
pleted  by  the  amalgamated  company,  and  for  that  purpose  completed, 
the  amalgamated  company  shall  have  and  be  subject  to  all 
the  powers,  rights,  and  conditions  which  were  conferred  or 
imposed  upon  the  dissolved  company,  and  which  but  for  the 
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B6Ct45»  passing  of  the  amalgamating  Act  might  have  been  exercised 
by  or  enforced  against  the  dissolved  company. 

(a)  This  part  (sections  36 — 65)  of  the  Act  applies  in  all  cases  where 
two  or  more  companies  are  amalgamated  by  special  Act  passed  after 
this  Act  and  incorporating  it^  and  where  one  or  both  are  dissolved. 

Where  land  was  sold  to  a  comnany  and  part  of  the  consideration  was 
the  making  of  certain  accommodation  works  and  rendering  of  certain 
services,  and  after  some  years  the  company  was  dissolved  and  the 
undertaking  transferreil  to  another  company,  specific  performance  of 
the  agreement  to  make  the  works  and  render  the  services  was  ordered 
as  against  the  purchaning  company.  Fort€$cue  v.  Lostwithid  and  Fowey 
Railway  Company  (18d4),  3  Ch.  621. 

CoDtracti       46.  Where  the  dissolved  company  has  mider  any  special 
^^^temA      ^^^  entered  into  any  contract  for  the  purchase  of  or  taken  or 
into  hy       nsed  any  lands,  which  at  the  time  of  amalgamation  have  not 
^■JJJJJI^nj^  been  effectually  conveyed  to  the  dissolved  company,  or  the 
to  be  ext-  purchase  money  in  respect  of  which  has  not  been  duly  paid 
by  the  dissolved  comiMiny,  then  and  in  every  such  case  the 
contract,  if  in  force  at  the  time  of  amalgamation,  shall  there- 
after be  completed  by,  and  such  lands  shall  be  conveyed  to, 
the  amalgamated  company,  or  as  the  amalgamated  company 
directs,  and  the  purchase  money  shall  be  paid  and  applied 
pursuant  to  the  special  Acts  relating  to  the  dissolved  com- 
pany ;  and  those  Acts  shall,  in  relation  to  the  completion  of 
the   contract  and  the  purchase   and  the  conveyance  of  the 
lands,   and   the   payment  and  application  of  the   purchase 
money  in  respect  thereof,  be  read  and  construed  as  if  the 
amalgamated  company  were  the  company  named  in  the  Acts 
and  contract. 


Applica-        47^  Where  any  money  has,  before  the  time  of  amalgama- 
money       tion,  been  paid  by  the  dissolved  company,  or  is  thereafter 
EMi*octo  P^^^  ^y  ^^  amalgamated  company  under  any  special  Act 
tmsteea.     relating  to  the  dissolved  company,  into  the  Bank  of  England, 
or  into  one  of  the  incorporated  or  chartered  banks  in  Scot- 
land, or  into  the   Bank   of  Ireland,   or  to  any  trustee   or 
trustees,  on  account  of  the  purchase  of  any  lands,  or  any 
interest  therein,  or  for  any  compensation  or  satisfaction,  or 
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on  any  other  account  such  money,  or  the  stocks,  funds,  or  Sect  47. 
securities  in  or  upon  which  the  same  then  is  or  thereafter 
may  be  invested  by  order  of  any  court,  or  otherwise,  and  the 
interest,  dividends,  and  annual  produce  thereof,  shall  be 
applied  and  disposed  of  pursuant  to  such  special  Act ;  and 
that  and  every  other  Act  shall,  in  relation  to  such  money, 
stocks,  funds,  or  securities,  or  the  interest,  dividends,  or 
annual  produce  thereof,  be  read  and  construed  as  if  the 
amalgamated  company  were  the  company  therein  named  with 
reference  to  the  same  money,  stocks,  funds,  securities, 
interest,  dividends,  or  annual  produce. 

As  to  the  apportionment  of  the  costs  in  respect  of  moneys  in  Coart 
when  some  of  the  companies  paying  in  have  amalgamated,  see  note  to 
section  80  of  the  Lands  Clauses  Act,  1845,  anU,  pp.  114,  115. 
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THE  ADMIRALTY  LANDS  AND  WORKS  ACT,  1864. 

27  k  28  ViOT.  Cap.  57. 

An  Act  to  make  provision  respeeting  the  acqtiiution  of  lands 
required  by  the  Admiralty  for  the  public  ^ervice^  and 
respecting  the  use  and  disposition  thereof  and  tlur 
execution  of  vrorks  thereon^  [25th  July,  1864-] 

Whrr&as  it  is  expedient  to  make  provision  for  the  acquisi- 
tion bj  the  Admiralty,  by  agreement,  of  lands  required  for 
the  public  service  : 

And  whereas  it  is  expedient  to  consolidate  into  one  general 
Act  sundry  provisions  usually  introduced  into  special  Acts 
from  time  to  time  empowering  the  Admiralty  to  purchase 
particular  lands  for  the  public  service  by  agreement  or  com- 
pulsorily,  and  that  as  well  for  the  purpose  of  avoiding  the 
necessity  of  repeating  such  provisions  in  each  of  the  several 
s])ecial  Acts  as  for  insuring  greater  uniformity  in  the  pro- 
visions themselves  : 

And  whereas  it  is  expedient  to  make  provision  respecting 
the  use  and  management  of  lands  held  by  the  Admiralty 
for  the  public  service,  and  respecting  the  disposition  thereof 
when  no  longer  required  for  the  public  service,  and  also 
respecting  the  execution  of  works  by  the  Admiralty  in  certain 
cases : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Coiojoions,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows : 

Lands  vested  in  the  Admiralty  by  an  Order  in  Council  under  the 
Defence  Act,  1842,  shall  by  the  Defence  Act  Amendment  Act,  1864 
(27  &  28  Vict.  c.  89),  s.  4,  vest  and  be  held  and  used  according  to  the 
provisions  of  this  Act  as  if  the  same  had  been  purchased  or  taken  by 
agreement  under  this  Act. 
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Preliminary. 

Sectl. 

1.  This  Act  may  be  cited  as  The  Admiralty  Lands  and  Shorttitle. 
Works  Act,  1864. 

2.  In  this  Act—  iBterpre- 
The  term   "the   Admiralty"   means    the    Lord    HighJ^^/** 

Admiral  of  the  United  Kingdom  or  the  commissioners 
for  executing  the  office  of  Lord  High  Admiral. 
The  term  "  the  Lands  Clauses  Acts  "  means  with  respect 
to  lands  in  England  The  Lands  Clauses  Consolidation 
Act,   1845,  and  with  respect  to  lands  in   Scotland 
The    Lands   Clauses    Consolidation   (Scotland)    Act, 
1845,  together  with  in  each  case  The  lands  Clauses 
Consolidation  Acts  Amendment  Act,  1860,  and  with 
respect  to  lands  in  Ireland  The  Bail  ways  Act  (Ireland), 
1851,  including  Acts  incorporated  in  or  amending  the 
same  : 
The  term  "  lands  "  includes  any  estate,  term,  easement, 
right,  or  interest  in,  to,  over,  or  afieoting  lands. 
In  the  construction  of  the  Lands  Clauses  Acts  in  connection 
witib  this  Act  the  term  '^  the  promoters  of  the  undertaking '' 
therein  used  shall  mean  the  Admiralty,  and  the  term  ^^  lands  " 
therein  used  shall  have  the  meaning  hereinbefore  assigned 
to  it. 

**  Lands." — See  the  note  to  section  3  of  the  Lands  Olanses  Act,  1846, 
aiU«iP,  7. 

AJs  to  what  is  to  be  deemed  the  special  Act  in  the  construction  of  this 
Act  and  the  Lands  Chiases  Acts,  see  sections  4  and  5,  infra. 

I. — ^AoQxnsinoN  or  Lands  by  Aorbbmknt. 

3.  Subject  and  according  to  the  provisions  of  this  Act,  Power  to 
the  Admiralty  may  from  time  to  time  by  agreement  purchase  ^^^^^ 
or  take  lands  requisite  for  Her  Majesty's  Naval  Service,  or  lands  by 
for  the  use  or  requirements  of  any  force  or  department  in  the  ^^ 
employment  or  under  the  direction  or  control  of  the  Admiralty, 
and  for  that  purpose   may  enter  into,  execute,  and  do  all 
necessary  and  proper  contracts,  assurances,  and  things. 
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Sect  4,  4.  For  the  piir]X)ses  of  any  such  purchase  or  taking,  the 
Ipcorpoim-  liands  Clauses  Acts  shall  be  incorporated  with  this  Act  (for 
Laod«  which  purpose  this  Act  shall  be  deemed  the  special  Act), 
cUmies      except  as  to  so  much  of  the  Lands  Clauses  Acts  as  relates  to 

ActH. 

except        the  purchase  or  taking  of  lands  otherwise   than  by  agree- 
ffiviilff^"*  ment,(a)  and  to  access  to  the  special  Act.(/0 

nory  ('0  Tli^*«<*  Are  sections  16 — 68. 

powers,  &c.      (^)  Sections  150,  151. 

II. — Acquisition  of  Lands  under  Speclal  Acts. 

Inoor-  6.  Where  by  any  si)ecial  Act  of  the  present  or  any  future 

of  Lands  session  compulsory  i)Owers  of  purchasing  or  taking  particular 
Clauses  lands  are  given  to  the  Admiralty,  the  Lands  Clauses  Acts 
special  shall,  subject  to  the  provisions  of  this  Act,  be  incorporated 
-A^cte.  with  the  Act  giving  those  jiowers  (which  shall  for  this  pur- 
pose be  deemed  the  special  Act),  except  as  to  so  much  of  the 
Lands  Clauses  Acts  as  relates  to  access  to  the  special  Act. 

Power  to        6.  If  i^  ^^7  case,  after  notice    has  been  given  by  the 

to^™tl^^^  Admiralty  for  the  compulsory   purchase  or  taking  of  any 

draw         lands  under  any  such  special  Act  as  aforesaid  of  the  present 

purSuwe'   ^^  ^^7  fu^^^®  session,  it  appears  to  the  Admiralty,  from  a 

within       change  of  circumstances,  or  other  reasons,  unnecessary  or 

time.         inexpedient  to  complete  the  purchase  or  taking  of  such  lands, 

or  any  part  thereof,  the  Admiralty  may  within  two   months 

after  giving  the  notice  give  to  the  parties  entitled  to  receive 

the  first  notice  a  further  notice  to  the  eflfect  that  they  thereby 

withdraw  the  first  notice  wholly  or  in  part,  and  thereupon 

the  lands  comprised  in  the  notice  of  withdrawal  shall  be  di^ 

charged  from  the  eflfect  of  the  first  notice  wholly  or  to  Ae 

extent  of  the  notice  of  withdrawal  (as  the  case  may  be)  ; 

provided  that  nothing  herein  shall — 

(1.)  Prejudice  any  claim  of  any  owner  of  or  person 
interested  in  such  lands  for  compensation  for  such 
damage  (if  any)  as  he  may  have  sustained  in 
consequence  of  the  giving  of  the  first  notice  ;  or 
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(2.)  Give  to  any  person  receiving  notice  for  the  purchase  Sect  8. 
or  taking  of  lands  any  further  or  other  right  as 
against  the  Admiralty  than  he  would  have  had  if 
this  enactment  had  not  been  made. 

As  to  the  effect  of  serving  a  notice  to  treat  in  the  absence  of  such  a 
provision,  see  the  notes  to  section  18  of  the  Lands  Ckuses  Act^  1845, 
ante,  pp.  41,  46,  and  see  K  v.  Commissioners  of  Wood^  and  Forests,  16 
Q.  B.  761. 

7.  In  every  such  special  Act  as  aforesaid  of  the  present  or  Incor- 

any  future  session  there  shall  also  be  incorporated,  where  the  ^J^ayg*^ 

lands  authorised  to  be  purchased  or  taken  compulsorily  are  Clauses 

,  L  J  Acts  as  to 

situate  in  England  or  Ireland,  sections  seven  and  ten  of  the  correction 

Railways  Clauses  Consolidation  Act,  1845,(a)  and  where  the  o^ errors, 

lands  are  situate  in  Scotland,  sections  seven  and  ten  of  the  books  of 

Railways  Clauses  Consolidation  {Scotland)   Act,  1845,   for  ^f^""®"^®* 

which  purpose  such  Act  of  the  present  or  any  future  session 

shall  be  deemed  the  special  Act,  and  the  Admiralty  shall  be 

deemed  the  company. 

(a)  See  ante,  p.  309. 

8.  The  powers  of  the  Admiralty  for  the  compulsory  pur-  Limit  of 

chase  of  lands  for  the  purposes  of  any  such  special  Act  as  compnl- 

aforesaid  of  the  present  or  any  future  session  shall  not  be  ^?^  P"^" 

c  liases, 
exercised  after  the  expiration  of  five  years  from  the  passing  of 

that  Act. 

In  the  absence  of  such  a  provision  the  period  would  be  three  years 
under  section  123  of  the  Lands  Clauses  Act,  1845,  and  see  the  note 
thereto,  ante,  p.  271. 

III. — Vesting,  Management,  &c.  of  Lands. 

9.  Lands  purchased  or  taken  by  the  Admiralty  as  afore-  lAnds  to 
said,  by  agreement  or  compulsorily,  shall,  according  to  the  i^g^of 
nature  and  quality  of  such  lands,  and  the  estate,  term,  or  Admi- 
interest  acquired     by  the   Admiralty   therein,   vest   in   the  for  the    * 
Admiralty  for  the  time  being,  and  go  to  and  be  held  by  the  *i™®*^i^fif* 
Lord  High  Admiral  for  the  time  being,  or  the  Commissioners 
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Stet  9.  for  the  time  being  for  exeontiiig  ihe  office  of  Lord  High 
Admiral,  in  sncoession,  in  trust  for  Her  Majesty,  her  heirs 
and  successors,  for  the  public  service. 

Lands  may  be  vested  in  the  Admiralty  under  section  5  of  the  Defence 
Act,  1842, 1)V  Order  in  Council  :  see  Api)endix. 

By  the  Admiralty  Powers  Act,  1866  (28  &  29  VicL  c,  124X  the 
provisions  of  this  Act  as  to  the  user  and  management  of  lands,  and  as  to 
actions  in  respect  of  lands,  shall  apply  in  relation  to  all  lands  for  the 
time  being  vested  in  or  purchased  by  the  Commissioners  of  the 
Admiralty.     Section  1. 

Powen  of  10.  Subject  to  the  provisions  of  this  Act  and  of  anj  such 
ment**r  ^1^®^^*!  ^^^  ^^  aforesaid  of  the  present  or  any  future  session, 
of  lands,  the  Admiralty  may  use  lands  purchased  or  taken  bj  them 
under  this  Act  or  under  any  such  Act  in  such  manner  as  may 
seem  most  beneficial  for  the  public  service,  and  shall  have  in 
relation  thereto  all  such  powers  of  management  and  leasing, 
and  all  such  other  powers,  and  all  such  rights,  as  would  be 
had  in  relation  thereto  bj  any  individual  holding  the  same 
for  such  estate,  term,  or  interest  as  the  Admiralty*  have 
therein. 

Actions  JJ^  The  Admiralty  may  bring  or  defend  any  action  or  suit 

by  and  \     relative  to  any  lands  contracted  to  be  purchased  or  taken  by 

against      them   Under  this  Act,  or  under  any   such  special   Act  as 

Aamiralty  n  •  j 

a»»  to  lands,  aforesaid  of  the  present  or  any  future  session,  and  may  bring 

any  action  of  ejectment  or  other  action  or  suit  for  recovering 

possession  of  any  lands  purchased  or  taken  by  them  under 

this  Act,  or  under  any  such  special  Act  as  aforesaid  of  the 

present  or  any  future  session,  and  may  distrain  or  sue  for  any 

arrears  of  rent  due  to  them  in  respect  thereof;  and  may 

bring  any   action   or   suit  in   respect   of    any  trespass    or 

encroachment  committed  thereon  or  damage  done  thereto, 

or  any  other  action  or  suit  in  respect  thereof,  and  may  defend 

any  action  or  suit  in  respect  thereof;  and  in  every  snoh 

action  or  suit  the  Admiralty  may  be  styled  ''  The  Lord  High 

Admiral  of  the  United  Kingdom  "  or  "  The  Commissioners 

for  executing  the  office  of  Lord  High  Admiral  of  the  United 

Kingdom "  (as  the  case  may  require),  without  more  ;  and 
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any  snch  action  or  suit  shall  not  be  affected  by  any  change  Seetll. 
in  the   Admiralty  ;   and  in    any  snch  action  or  suit  the 
Admiralty  shall  be  liable  and  entitled  to  pay  or  receive  costs 
according  to  the  ordinary  rules  observed  in  actions  between 
subject  and  subject. 

See  further  provisions  as  to  suits  against  the  Admiralty  in  the 
Admiralty  Powers  Act,  1865  ^28  &  29  Vict.  c.  124). 

Sectionfi  12  and  13  deal  'witli  the  power  of  the  Admiralty  to  recover 
land  from  their  tenants,  on  the  expiration  or  determination  of  their 
tenancies. 

Sale. 

14,  Notwithstanding  anythirig  in  this  Act,  snch  provisions  Exception 

of  the  Lands  Clauses  Acts  as  relate  to  the  disposal  of  super-  ^^^J^^ 

fluous  lands(a)  and  to  the  effect  of  the  words  "  grant  "(ft)  and  tion  of 

**  dispose "  respectively  in  any  conveyance,  shall  not  apply  ^tosSe* 

to  lands  purchased  or  taken  by  the  Admiralty  under  this  Act  ?*  «nper- 

,  1  .1*.         n         .1/..1  i        flnoas 

or  under  any  such  special  Act  as  aforesaid  oi  the  present  or  Unds. 

any  future  session. 

(a)  Sections  127—132,  ante^  p.  275. 
(&)  Section  132,  ont^,  p.  266. 

16.  Where  any  lands  purchased  or  taken  by  the  Admiralty  Power  to 
under  this  Act  or  under  any  such  special  Act  as  aforesaid  of  to  mU™^*^ 
the  present  or  any  future  session  appear  to  the  Admiralty  to  ^"^?  ^^^ 
be  no  longer  required  to  be  held  by  them  for  the  public  for  public 
service,  the  Admiralty  may,  with  the  previous  consent  of  the  ^'^^^®- 
Lords  Commissioners  of  the  Treasury,  sell   the  same,  and 
may  for  that  purpose  enter  into,  execute,  and  do  all  necessary 
or  proper  contracts,  assurances,  and  things. 

16.  Nothing  in  this  Act  shall  take   away  any  right  of  Rights  of 
pre-emption  to  which  any    person   is   for   the   time   being  e^ption 
entitled  under  the   Lands  Clauses   Acts  in  respect  of  any  preserred. 
lands  purchased  or  taken  by  the  Admiralty  under  this  Act, 
or  under  any  such  special  Act  as  aforesaid  of  the  present  or 
any  future  session. 

Bee  Btotio^  188-^130,  atili,  p.  882. 
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Sect  17.      17.  The  purchase  money  payable  on  any  sale  under  this 
Pajment    Act  shall  be  paid  to  Her  Majesty's  Paymaster-General,  whose 
chM^'       receipt  shall  be  an  effectual  discharge  for  the  same, 
monej. 

Jjuidn  IS*  ^^  t^©    payment  of  such  purchase-money  and  the 

defwuiiWy  ^^ecution  and  delivery  to  the  purchaser  by  the  Admiralty  of 
in  pnr-  the  nec^essary  or  pro|>er  assurance  of  the  lands  sold,  the 
purchaser  s^hall  notwithstanding  any  defect  in  the  title  of  the 
Admiralty  thereto,  stand  seised  or  possessed  thereof  for  such 
estate  or  interest  as  may  be  expressed  or  intended  to  be 
assured  to  him,  freed  and  absolutely  discharged  (save  as  in 
the  assurance  may  be  expressed)  from  all  prior  estates, 
interests,  rights,  and  claims  therein  or  thereto. 

Compcn-  19.  If»  nevertheless,  at  any  time  after  any  such  sale,  any 
Adm^rafty  ^^^^  prior  estate,  interest,  right,  or  claim  as  aforesaid  is  made 
for  prior  out  to  the  Satisfaction  of  the  Admiralty  to  be  capable  of  bein£ 
(if  Ally)  estiiblished  at  law  or  in  equity,  or  is  so  established,  the 
^^^^^rdfi  Admiralty  shall  make  compensation  for  the  same, 
lished.  For  the  purposes  of  the  present  section  the  provisions  of 

the  Liinds  Clauses  Acts  with  respect  to  interests  in  lands 
which  have  by  mistake  been  omitted  to  be  purchased  shall 
apply  and  take  effect  as  if  the  lands  had  not  been  sold  by  the 
Admiralty,  or  as  near  thereto  as  circumstances  admit,  with 
this  addition  namely, — that  such  compensation  shall  not  in 
any  case  exceed  the  amount  of  the  purchase  money  received 
by  the  Admiralty  on  the  sale  of  the  lands  in  respect  whereof 
such  estate,  interest,  right,  or  claim  is  made  oat  or  estab- 
lished, exclusive  of  the  value  of  any  buildings  or  improve- 
ments  erected  or  made  thereon  by  the  Admiralty  for  the 
public  service. 

IV.— Works. 

Incorpora.      20.  Where,  by  any  such  special  Act  as  aforesaid  of   the 

K^n  ^^       present  or  any  future  session,  powers  for  the  execution  of 

Clauses      particular  works  are  given  to  the  Admiralty,  there  shall  be 

cts  as  to  incorporated  with  the  Act  giving  those  powers  (which  shall 
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for  this  purpose  be  deemed  the  special  Act)  the  following  Beet  20. 

provisions  namely  : —  certain 

works, 
Where  the  lands  on  which  the  works  are  authorised  to  be  «»^  ^• 

executed  are  situate  in  England  or  Ireland,  sections 
eighteen,  nineteen,  twenty,  twenty-one,  twenty-two, 
and  twenty-four  of  the  Railways  Clauses  Consolida- 
tion Act,  1845,  (a)  and  the  provisions  of  the  same  Act 
with  respect  to  the  temporary  occupation  of  lands 
near  the  railway  during  the  construction  thereof  :(6) 
Where  the  lands  on  which  the  works  are  authorised  to  be 
executed  are  situate  in  Scotland,  sections  eighteen, 
nineteen,  twenty,  twenty-one,  twenty-two,  and  twenty- 
four  of  the  Railways  Clauses  Consolidation  {Scotland) 
Acty  1845,  and  the  provisions  of  the  same  Act  with 
respect  to  the  temporary  occupation  of  lands  near  the 
railway  during  the  construction  thereof : 

And  for  the  purposes  of  the  present  section  the  works  autho- 
rised to  be  executed  shall  be  deemed  the  railway,  and  the 
Admiralty  shall  be  deemed  the  company,  within  the  meaning 
of  the  incorporated  provisions. 

(a)  Ante,  pp.  323—325. 

(6)  Sections  30—44,  cmte,  pp.  326—336. 

V. — MiSOBLLAKBOXJS. 

21.  Notwithstanding  anything  in  this  Act,  so  much  of  any  Exception 
provision  by  this  Act  incorporated  with  any  such  special  Act  corpwra- 
as  aforesaid  of  the  present  or  any  future  session  as  requires  a  ^^  9^ 
bond  to  be  given  in  relation  to  any  lands  or  works  shall  not  ments  as 
be  incorporated  with  such  Act,  but  in  any  such  case,  in  lieu  ^  ^^^*' 
of  such  bond,  and  with  the  same  effect  as  if  such  bond  were 
given,  the  Admiralty  shall  give  an  undertaking  in  writing 
to  the  like  purport  (as  nearly  as  circumstances  admit)  as  the 
condition  of  such  bond.(ci) 

(a)  See,  for  example,  section  65  of  the  Lands  Clauses  Act,  1845, 
ante,  p.  222. 

2l 
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Sect  22.  22,  All  purchase,  compensation,  or  other  money  under 
PfOTtfion  this  Act,  or  under  any  such  special  Act  as  aforesaid  of  the 
chttM  '  present  or  any  future  session,  agreed  to  be  paid  by  or 
money,  kc.  recovered  against  the  Admiralty,  shall  be  paid  by  them  out  of 

money  to  be  provided  and  appropriated  for  that  purpose  by 

Parliament. 

Senriceof  €^Q^  ^^y  notice,  summons,  writ,  or  other  document 
'  required  to  be  served  on  the  Admiralty  for  the  purposes  of 
this  Act,  or  of  any  such  special  Act  as  aforesaid  of  the  pre^nt 
or  any  future  session,  may  be  served  by  being  delivered  to 
the  Secretary  of  the  Admiralty,  or  by  being  sent  to  him  by 
post  in  a  registered  letter  addressed  to  him  at  the  Admiralty 
OflSce,  Whitehall y  London^  or  by  being  left  for  him  there ; 
and  any  document  so  sent  by  post  shall  be  considered  as 
served  on  the  day  on  which  such  letter  would  be  delivered  in 
the  ordinary  course  of  post. 

Any  notice,  summons,  writ,  or  other  document  required  to 
be  served  on  behalf  of  the  Admiralty  for  the  purposes  afore- 
said may  be  given  under  the  hand  of  such  officer  or  person  as 
the  Admiralty  from  time  to  time  direct. 

Applica-  24.  Notwithstanding  anything  in  this  Act,  or  in  any  Act 
pwunLry  relating  to  municipal  corporations  or  to  the  metropolitan 
penalties,  police,  or  in  any  other  Act,  any  pecuniary  penalty  or  other 
money  recovered  under  this  Act,  or  under  any  such  special 
Act  as  aforesaid  of  the  present  or  any  future  session,  or  in 
relation  to  lands  purchased  or  taken  by  the  Admiralty  under 
this  Act  or  under  any  such  Act,  shall  be  paid  and  applied  as 
the  Admiralty  direct. 

Protec-  26.  The  Admiralty  shall  not,  by  reason  of  anything  done 

AdnSalty  ^^  omitted  to  be  done  in  the  execution  or  intended  execn&n 
against      or  in  pursuance  of  this  Act  or  of  any  such  special  Act  as 
gana  les,    ^f^^^gj^jj  ^f  ^^  present  or  any  future  session,  or  in  relation 
to  any  lands  purchased  or  taken  by  them  under  this  Act  or 
under  g^y  such  Act,  be  liable  collectively  or  individually  to 


&c, 
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any  fine,  penalty,  or  forfeiture,  or.  to  execution  of  any  process  Sect  2S. 
against  the  person  or  property,  anything  in  any  Act  incor- 
porated with  this  Act  or  with  any  such  Act  notwithstanding. 

26.  The  provisions  of  this  Act  respecting  actions   and  E^rtension 
suits  by  and  against  the  Admiralty  relative  to  lands  shall  gions  as 
apply  in  relation  to  all  lands  for  the  time  being  purchased  or  J^^ratS^ 
taken  or  contracted  to  be  purchased  or  taken  by  the  Admiralty 
under  any  general  or  special  Act  in  force  at  the  passing  of 

this  Act. 

27.  Nothing  in  this  Act  shall  take  away  or  prejudically  Nothing 
affect  any  power,  right,  or  authority  that  would  or  might  have  rights^f 
been  vested  in  or  exercised  by  the  Admiralty  if  this  Act  had  Admi- 
not  been  passed. 

Powers  are  also  given  to  the  Admiralty  to  purchase  and  take  lands 
under  the  Admirdty  (Signal)  Stations  Act,  1816  (55  Geo.  3,  c.  128) 
(see  the  same  in  the  Appendix),  and  also  under  the  Coast  Guard  Service 
Act,  1866  (19  &  20  Vict.  c.  83),  ante,  p.  437.  By  the  Lands  Clauses  Act, 
I860,  8.  7  (ante,  p.  439),  the  Secretaiy  for  War  may  use  the  powers  of 
the  Lands  Clauses  Acts  to  purchase  and  take  land  for  the  purposes  of  the 
Admiralty. 


2l2 
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THE  RAILWAYS  CONSTRUCTION  FACILITIES 
ACT,  1864. 

27  &  28  Vict.  Cap.  121. 

An  Act  to  facilitate  in  certain  cases^  the  obtaining  of  powers  for 
the  constriction  of  raihcat/s,  [2yth  July,  1864.] 

Whereas  it  is  expedient  to  facilitate  the  making  of  branch 
and  other  lines  of  railway,  and  deviations  of  existing  railways, 
and  of  railways  in  course  of  construction,  and  also  the  execu- 
tion of  new  works  connected  with  or  for  the  purposes  of 
existing  railways : 

And  whereas,  the  object  aforesaid  would  be  promoted  if, 
where  all  landowners  and  other  parties  beneficially  interested 
are  consenting  to  the  making  of  a  railway  or  the  execution 
of  a  work,  the  persons  desirous  of  making  or  executing  the 
same  were  enabled  to  obtain  power  to  do  so  on  comphing 
with  the  conditions  of  a  general  Act  of  Parliament,  without 
being  obliged  to  procure  a  special  Act : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  :— 


-    .  g  Contracts  for  Land. 

PoweTfor  3.  Where  promoters  of  a  railway  intend  to  apply  under 
promotere  ^^jg  ^^t  for  authority  to  make  the  railway  they  and  all  parties 
and  all  seised  or  possessed  of,  or  entitled  to  lands  required  for  the 
mtewted  ^^^^ay  shall,  in  order  to  the  purchase  or  taking  and  sale  of 
in  land  to  those  lands  for  the  railway,  have  all  such  powers  and  capacities 
proTi-  *s,  in  order  to  the  purchase  or  taking  and  sale  of  lands 
sional  con-  required  for  an  undertaking  authorised  by  a  special  Act  of 
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Parliament,  are  conferred  by  the  Lands  Clauses  Acts,  on  the  Sect  3. 
promoters  of  the  undertaking  so  authorised,  and  on  parties  ^*«  ^^ 
seised  and  possessed  of  or  entitled  to  lands,  or  any  estate,  required, 
righty  or  interest  in  lands,  required  for  that  undertaking  ;  all 
which  powers  and  capacities  shall  be  enjoyed,  and  may  be 
exercised  by  the  promoters,  and  by  all  such  parties  as  afore- 
said, as  fully  and  effectually  in  all  respects  as  if  the  promoters 
had  obtained  a  special  Act  incorporating  the  Lands  Clauses 
Acts,  and  authorising  them  to   make  the   railway,  and  to 
pnrcliase  or  take  the  lands  required  for  the  same  ;  subject, 
nevertheless,  to  the  following  restrictions  and  provisions  ; 
namely — 

(1.)  Nothing  herein  shall  confer  on  the  promoters  and 
parties  aforesaid,  any  of  the  powers  or  capacities 
conferred  by  the  part  of  the  Lands  Clauses  Acts 
with  respect  to  the  purchase  and  taking  of  lands 
otherwise  than  by  agreement,  or  by  the  part  of 
those  Acts  with  respect  to  the  entry  upon  lands  by 
the  promoters  of  the  undertaking,  or  by  such  pro- 
visions of  those  Acts  as  provide  for  the  determination 
or  ascertainment  of  the  amount  of  any  purchase  or 
compensation  money,  or  the  settlement  of  any 
apportionment  or  other  matter,  otherwise  than  by 
agreement  (except  only  as  to  such  of  those  pro- 
visions as  provided  for  the  determination  of  the 
amount  of  compensation  to  be  paid  for  enfranchise- 
ment of  copyholds  ;  and  for  the  purposes  of  the 
present  section,  section  96  of  the  Lands  Clauses 
Consolidation  Act,  1845,  relating  to  the  enfranchise- 
ment of  copyholds,  shall  be  read  and  have  effect  as 
if  the  limitation  of  time  therein  contained  were 
omitted  therefrom)  : 
(2.)  Any  party  under  disability  or  incapacity,  and  not 
having  power  to  sell  and  convey  or  release  any 
lands,  except  under  the  Lands  Clauses  Acts,  as 
applied  by  the  present  section,  shall  have  capacity 
only  to  contract  with  the  promoters  for  the  sale  of 
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Beet,  3.  those  lands,  and  shall  not  (before  such  a  certificate 

of  the  Board  of  Trade,  as  is  hereinafter  prorided  for, 
conies  into  operation)  have  capacity,  further  or 
otherwise  than  if  this  Act  had  not  been  passed,  to 
carry  the  contract  into  execution,  or  in  pursuance 
thereof  to  convey  or  deliver  possession  of  or  release 
those  lands  :(a) 

(3.)  The  promoters  ())efore  such  a  certificate  as  aforesaid 
comes  into  operation)  shall  be  empowered  by  this 
Act  only  to  contract  for  lands,  and  they  shall  not 
have  capacity,  further  or  otherwise  than  if  this  Act 
had  not  been  passed,  to  take  or  hold  lands. 

(a)  See  section  7  of  the  Lands  Clauses  Act,  1845,  ante^  p.  19. 

Contnurts        4.  Where  lands  required  for  the  railway  belong  to  or  are 

IwdT^*  ^^  enjoyed  by  Her  Majesty  the  Queen,  her  heirs  or  successors, 

belonging  in  right  of  the  Crown,  or  form  part  of  the  possessions  of  the 

Crown  or    Duchy  of  Lancaster  or  of  the  Duchy  of  Cornwall,  any  contract 

J^^^y^  for  the  purposes  of  this  Act  may  be  entered  into  in  respect 

or  of  Com-  of  those  lands,  as  follows  ;  namely — 
wall. 

In  the  first-mentioned  case,  by  the  Commissioners  of  Her 

Majesty's  Woods,  Forests,  and  Land  Revenues,  or  one  of 

them,  with  the  consent  of  the  Commissioners  of  Her 

Majesty's  Treasury ; 

In  the  secondly-mentioned  case,  by  the  Chancellor  of  the 
Duchy,  by  writing  under  his  hand,  attested  by  the  clerk 
of  the  Council  of  the  Duchy ; 

In  the  thirdly-mentioned  case,  by  the  Duke  of  Cornwall  or 
other  persons  for  the  time  being  empowered  to  dispose 
for  any  purpose  of  lands  of  the  Duchy. 

User  of  6.  Notwithstanding  anything  in  this  Act,  it  shall  not  be 

feren^     necessary  for  the  promoters,  before  applying  under  this  Act 
with  for  authority  to  make  the  railway,  to  enter  into  any  contract 

or  turn-     "^^^^  respect  to  any  part  of  a  turnpike  road,  or  public  highway 
pike  roads. 
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intended  to  be  taken  or  used,  or  to  be  diverted  or  otherwise  Sect.  5. 
interfered  with,  for  the  purposes  of  the  railway  ;  but  the 
Board  of  Trade,  before  they  settle  a  draft  of  such  a  certificate 
as  hereinafter  provided  for,  shall  be  satisfied  that  due  pro- 
vision is  made  for  the  interests  of  the  trustees  or  other  persons 
having  the  management  of  every  such  road  or  highway,  and 
for  the  safety  and  convenience  of  the  public  in  relation 
thereto. 

See  sections  16  and  46  of  the  Railways  Clauses  Act,  1845,  ante^ 
pp.  321,  336. 

After  the  promoters  have  contracted  for  the  purchase  of  all  the  lands 
required  for  the  railway,  they  may  apply  to  tne  Board  of  Trade  for  a 
certificate,  who  may  after  hearing  all  oojections,  issue  a  draft  certificate 
to  be  laid  before  Parliament.  If  it  is  not  objected  to,  a  certificate  may 
then  be  issued,  which  shall  have  all  the  effect  of  a  special  Act  If  it  is 
objected  to,  it  shall  not  be  further  proceeded  with,  and  all  contracts  for 
the  purchase  or  taking  of  lands  for  the  purposes  of  the  imdertaking 
shall  cease  to  be  binding  on  either  party.    Sections  6^22. 


Lands, 

23.  Th©  Lands  Clauses  Acts  shall  be  incorporated  with  Ipcor^ra- 

the  certificate  (which  shall  for  this  purpose  be  deemed  the  Lands 

special  Act),  except  as  may  be  therein  excepted,  and  except  ^^ 

as  to  the  following  provisions  ;  namely,  certificate, 

except 
(1.)  With  respect  to  the  purchase  and  taking  of  lands  provwiona 

otherwise  than  by  agreement.  Smpul- 

(2.)  With  respect  to  the  entry  upon  lands  by  the  promoters  powers,  &c. 
of  the  undertaking  : 

(3.)  So  much  of  those  Acts  as  provides  for  the  determination 
or  ascertainment  of  the  amount  of  any  purchase  or 
compensation  money,  or  the  settlement  of  any 
apportionment  or  other  matter,  otherwise  than  by 
agreement  (but  excluding  from  this  exception  so 
much  of  those  Acts  as  provides  for  the  determination 
of  the  amount  of  compensation  to  be  paid  for 
enfranchisement  of  copyholds). 
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Incorporation  of  Company,' 

«  «  •  •  • 

Sect  SO.  30*  Contracts  relative  to  the  purchase  or  taking  of  lands 
Contneti  for  the  railway,  entered  into  hj  the  promoters  before  the 
mo^  incorporation  of  the  company  by  the  certificate,  shall  be  is 
binding  an  binding  on  the  company  as  if  they  had  been  entered  into  by 
'         the  company. 

Se9  note  to  section  6  of  the  Lands  Glaiises  Act,  1649,  anU^  pi  1^ 

Construction  of  Railway. 
tion  r**"      31.  The  Railways  Ckuses  Acts  shaU  be  incorporated  with 
Ridlways    the  certificate   (which  shall  be  deemed  by  the  special  Act), 
Acts  in      except  as  may  be  therein  excepted,  and  except  as  to  tbe 
S^ptM*'  following  provisions  ;  namely, 

to  a>mpnl.      ^  j^  g^^j^  ^j.  ^j^^  provisions  with  respect  to  the  conj^truction 

po^en,  of  the  railway  and  the  works  connected  therewith, 

as  relate  to  the  correction  of  errors  and  omissions  in 

plans,  or  to  plans  and  sections  of  alterations. 

(2.)  With  respect  to  the  temporary  oconpation  of  hnis 

near  the  railway  during  the  oonstmction  thereof : 

(3.)  With  respect  to  leasing  the  railway : 
and  subject  to  the  following  provisions  ;  namely, 

(1.)  Nothing  herein  shall  confer  power  for  the  taking  or 
using  of  lands  for  deiiation  or  for  any  other 
purpose,  otherwise  than  by  agreement : 

(2.)  Any  provision  referring  to  the  datum  line  described 
in  the  section  approved  of  by  Parliament  shaU  w 
read  as  referring  to  the  datum  Kne  described  m 
the  section  approved  of  by  the  Board  of  Trade. 
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THE  RAILWAY  COMPANIES  ACT,  1867. 

30  &  31  Vict.  Cap.  127. 

^n  Act  to  amend  the  law  relating  to  railway  companies. 

[20th  August,  1867.] 

Purchase  of  Lands. 

36.  Where   after  the   passing   of  this  Act  a  company  Sect.  86. 

exercise  the  powers  conferred  on  the  promoters  of  the  under-  Amend- 

taking  by  section  eighty-five  of  the  Lands  Clauses  Consolida-  ™e°t  (" 

tion  Act,  1845,  the  following  provisions  shall  have  effect.         com- 
panies) of 

(1.)  The  surveyor  to  be  appointed,  as  in  that  section  pro-  ^^g^g^ 
vided,  shall  be  appointed  by  the  Board  of  Trade  Vict  c.  18. 
instead  of  by  two  justices,  and  all  the  provisions  of 
that  Act  relative  to  a  surveyor  appointed  by  two 
justices  shall  apply  to  a  surveyor  so  appointed  by  the 
Board  of  Trade. 

(2.)  The  company  shall  give  not  less  than  seven  days' 
notice  of  their  intention  to  apply  to  the  Board  of 
Trade  for  the  appointment  of  a  surveyor  to  any 
party  interested  in  or  entitled  to  sell  and  convey 
the  lands  in  question,  and  not  consenting  to  the 
entry  of  the  company. 

(3.)  The  valuation  to  be  made  by  the  surveyor  so 
appointed  shall  include  the  amount  of  compensation 
for  all  damage  and  injury  to  be  sustained  by  reason 
of  the  exercise  of  the  powers  conferred  by  the  said 
section,  as  far  as  such  damage  and  injury  are  capable 
of  estimation. 
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Beet.  36.  (4.)  The  sureties  to  the  bond  to  be  given  bj  the  company 
under  that  section  shall,  in  case  the  parties  differ, 
instead  of  being  approved  by  two  justices,  be 
approved  of  by  the  Baard  of  Trade  after  hearing 
the  parties. 

The  sureties  are  only  required  to  be  approved  by  the  Board  of  Trade, 
in  case  the  parties  differ,  and  if  no  objection  to  them  is  made  bv  the 
Luidjwiier,  the  >K>nd  wUl  not  be  void  by  reason  of  their  not  Wng 
approved  bv  the  Buatd  of  Trade.  Loosemore  v.  TiverUniy  dx^  BaQwi^ 
Cimpany,  22  Ch.  D.  25,  40 ;  9  A.  C.  480. 

A  railway  comitany  cannot,  since  the  above  Act,  enter  under  the 
pro\i8ion8  of  section  85  of  the  Lands  Clauses  Act,  1845,  without  con- 
iorniin^  to  tliis  section,  and  in  a  case  where  the  valuation  had  been 
made  prior  to  the  passing  of  the  Act,  an  entry  subseoiient  to  this  Act 
was  held  wrongful.  Field  v.  Carnarvon  and  Llanberis  Mailway  Conmntf, 
5  Eq.  190. 
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THE  REGULATION  OF  RAILWAYS  ACT,  1868. 

31  &  32  ViOT.  Cap.  119. 

An  Act  to  amend  the  law  relating  to  railways. 

[31st  July,  1868.] 


41.  Whenever  in  the  case  of  any  lands  purchased  or  taken  Sect.  41. 

otherwise  than  by  agreement  for  the  purposes  of  any  public  Compwiy 

railway,  any  question  of  compensation  in  respect  thereof,  or  ?**y  *PPV 
•'.•'*  .*•,  *  ...to  common 

any  question  of  compensation  in  respect  of  lands  injuriously  law  jadge 

affected  by  the  execution  of  the  works  of  any  public  railway,  ^Jg^^*" 
is  under  the  provisions  of  *'  The  Lands  Clauses  Consolidation  to  hear 
Act,  1845,"  to  be  settled  by  the  verdict  of  a  jury  empannelled  compen- 
and  summoned  as  in  that  Act  mentioned,  the  company  or  the  ^^^^ 
party  entitled  to  the  compensation  may,  at  any  time  before  8&9  Vict, 
the  issuing  by  the  company  [of  a  warrant(a)]  to  the  sheriff^'  ^^* 
as  by  that  Act  directed,  apply  to  a  judge  of  any  one  of  the 
superior  Courts  of  Common  Law  at  Westminster,  who  shall,  if 
he  think  fit,  make  an  order  for  the  trial  of  the  question  in  one 
of  the  superior  Courts,  upon  such  terms  and  in  such  manner 
as  to  him  shall  seem  fit ;  and  the  question  between  the  parties 
shall  be  stated  in  an  issue  to  be  settled  in  case  of  difference 
by  the  judge,  or  as  he  shall  direct,  and  such  issue  may  be 
entered  for  trial  and  tried  accordingly  in  the  same  manner  as 
any  issue  joined  in  an  ordinary  action  at  such  place  as  the 
judge  shall  direct ;  and  the  proceedings  in  respect  of  such 
issue  shall  be  under  and  subject  to  the  control  and  juris- 
diction of  the  Court  as  in  ordinary  actions  therein,  but  so, 
nevertheless,  that  the  jury  shall,  where  the  issue  relates  to 
the  value  of  lands  to  be  purchased  and  also  to  compensation 
claimed  for  injury  done  or  to  be  done  to  lands  held  therewith, 
deliver  their  verdict  separately  in  manner  provided  by  the 
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Baot.  41.  forty-ninth   section  of    ^^  The  Lands  Clauses   Consolidation 

~      Act,  1845."(/0 

(a)  Thew  words  in  bracketo  are  not  in  the  Act  and  have  apparentlj 
Y)een  omitted  inadvertently.  See  flection  39  of  the  Land^  Clanses 
Consolidation  Act,  1845,  ante,  p.  85,  and  see  per  Gbove,  J.,  in  Tanmer  \. 
Swindon  Bailvxiy  Company,  45jL  T.  209. 

a  Ante,  p.  94. 
e  judce  of  the  High  Court  with  a  jury  has  no  power  to  try  any 
question  of  the  claimant's  ri^ht  to  compensation  under  this  section. 
The  power  given  by  this  section  only  enables  the  veiy  same  question, 
whicn  could  previously  have  been  tried  by  a  Bheriff  and  a  jury,  to 
be  tried  by  a  judge  of  the  superior  Court  with  a  jury  of  the 
superior  Court  They  can  only  find  the  amount  of  the  compensation. 
See  section  23  of  the  Lands  Clauses  Act,  1845,  note  *^  The  same  shall 
be  so  settled,"  ante,  p.  57.  The  verdict  and  judgment  so  arrived 
at  by  the  judge  and  jury  is  not  a  judgment  of  the  High  Court  under 
its  general  jurisdiction,  but  a  judgment  arrived  at  unoer  the  limited 
jurisdiction  given  by  the  Lands  Clauses  Act  as  modified  by  this  Act 
The  judgment  can  only  be  carried  out,  therefore,  by  bringing  an  action 
on  it  in  the  onlinarv  way.  In  re  East  London  Bailway  Compan9n 
Oliver'B  Claiin,  24  Q.  'B.  D.  507.  The  Court  of  Appeal  in  that  ca^ 
also  indicated  an  opinion  that,  notwithstanding  the  Judicature  Acts 
and  rules,  a  trial  in  the  High  Court  under  this  section  cannot  be  by 
a  judge  without  a  jury.  On  similar  grounds  the  High  Court  canned 
order  a  new  trial  of  an  issue  which  has  been  directed  under  this  sectioa 
as  the  verdict  and  iudgment  of  the  Court  are  to  have  the  same  effect  as 
the  verdict  and  iudgment  of  a  sheriff  and  jur^,  which  are  final  eo  long 
as  they  act  within  their  jurisdiction.  Birmingham  Land  Company  v. 
London  and  North  Western  Raihcay  Company,  22  Q.  B.  D.  435.  In  the 
case  of  New  River  Company  v.  Midland  Railvjay  Company,  36  L  T. 
(n.s.)  539.  this  point  was  not  taken  ;  the  question  there  raised  wa5 
whether  tne  time  for  appealing  from  a  verdict  under  this  section  wa« 
limited  to  twenty-one  days,  and  by  Order  58,  rules  9  and  15,  the  Court 
held  that  it  was  not,  but  according  to  the  principle  laid  down  in  the 
later  cases  above  cit^,  no  appeal  lies. 

Company       42.  Whenever  a  company  is  called  npon  or  liable  nnder 

judge's*""^  the  provisions  of  the  Lands  Clauses  Consolidation  Act,  1845, 

?^^      to  issue  their  warrant  to  the  sheriflF  in  the  case  of  any  dis- 

issaing       puted  compensation,  and  the  company  shall  obtain  a  judge's 

warrant.     Q^der  as  in  the  last  preceding  section  mentioned,  the  obtaining 

of  such  an  order  and  notice  thereof  to  the  opposite  V^^ 

shall  be  a  satisfaction  of  the  company's  duty  in  respect  of  the 

issue  of  the  warrant. 

Where  the  landowner  claims  compensation  under  section  68  of  the 
Lands  Clauses  Act,  1845,  if  the  company  desire  to  avail  themselves  of 
•eetioa  41  of  thii  Act»  they  most  aot  only  taka  out  the  sommena  1^  an 
order  under  it  within  twenty -one  days  from  receipt  of  the  daimp  bat  the 
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Bammons  should  be  returnable  so  that  the  order  can  be  made  before  the  Sect.  42. 
twenty-one  days  have  expired,  otherwise  the  claimant  will  be  entitled  to       — 
the  amount  claimed  under  section  68.    Tanner  v.  Swindon  Ra/UuDay 
Ccmpany,  45  L.  T.  209. 

43.  The  verdict  of  the  jury  and  the  judgment  of  the  Power 
Court  upon  any  issue  authorised  by  this  Act  shall,  as  regards  °£  J^^* 
costs    and   every   other   matter  incident  to   or  consequent  and  jadg- 
thereon,  have  the  same  operation  and  be  entitled  to  the  same  the  Court, 
effect  as  if  that  verdict  and  judgment  had  been  the  verdict 
of  a  jury  and  judgment  of  a  sheriff  upon  an  inquiry  con- 
ducted upon  a  warrant  to  the  sheriff  issued  by  the  company 
under  the  Lands  Clauses  Consolidation  Act,  1845.(a) 

(a)  As  to  these  costs,  see  sections  51 — 53,  ante,  pp.  100  et  $eq, 

4t^.  In  so  far  as  any  expression  used  in  any  of  the  three  Interpre- 
preceding    sections   of  this  Act  has    any   special   ^^c^^^g^^^n 
assigned  to  it  by  the  Lands  Clauses  Consolidation  Act,  1845,  expres- 
each  such   expression   shall  in  this   Act  have  the  meaning 
so  assigned  to  it. 

45.   Wherever  under  the  provisions  of  the  Lands  Clauses  Fees  to 
Consolidation  Act,  1845,  or  of  any  Act  incorporating ^  altering ^  ^Ji^^r. 
or  amending  the  same,  the  costs  of  any  proceedings  for  deter-  mining 
mining  a  question  of  disputed  compensation  are  settled  by  one  ^of^sputed 
tlie  masters  of  the  Court  of  Queens  Bench  in  England  or  Ireland^  compen- 
it  shall  be  lawful  for  such  masters  to  receive  and  take  in  respect  of 
each  folio  in  length  of  everij  bill  of  costs  so  settled  a  fee  of  one 
shilling  and  no  more :  and  such  fee  shall  be  taken  in  numey  and 
not  in  stamps^  and  may  be  retained  by  the  said  masters  for 
their  own  use  and  benefit. 

This  section  is  repealed  by  the  Lands  Clauses  (Taxation  of  Costs)  Act, 
1895,  post,  and  see  the  Lands  Clauses  Act,  1860,  p.  494. 
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THE  LAXDS  CLAUSES  CONSOLIDATION 
ACT,  1869. 

32  &  33  Vict.  Cap.  18, 

An  Act  to  amend  the  Lands  Clauses  Consolidation  Act. 

[24th  June,  1869.] 

[  Whereas  it  is  expedient  that  the  provisions  contained  in  "  The 
Lands  Clauses  Consolidation  Act,  1845,"  should  be  amended: 
Be  it  there/ore  enacted  and  declared  by  the  Queetis  mod 
Excellent  Majesty^  by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temj)oral,  and  Commons^  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  (U 
folloics ;] 

The  above  has  been  repealed  by  the  Statute  Law  Revision  Act  (No.  2), 
1893  (66  &  67  Vict  c.  64). 

Beet.  1.        1.   Where  in  England  under  "  The  Lands  Clauses  Consdi- 

Cof»t8o£     dation  Act,  1845,"  or  any   Act  incorporating  the  same,  a«y 

arbitTE-      question  of  disputed  compensation  is  determined  by  arbitration, 

where         the  costs  of  and  incidental  to  tfie  arbitration  and  award  shall) 

par^'^Bo      if  ^^^^^^^  party  so  requires,  be  taxed  and  settled  as  between  the 

reqniren,    jmrties  by  any  one  of  tfie  taxing  masters  of  the  superior  Courts 

settled  by    of  laic  ;    and  such  fees  may  be  taken  in  respect  of  the  taxation 

a  maflter     ^^  ^^,y  be  fixed  in  pursuance  of  tlie  enactments  relating  to  the 

courts.       fees  to  be  demanded  and  taken  in  the  offices  of  such  masters^ 

and  all  those  enactments,  including  the  enactments  relating  to 

the  taking  of  fees  by  means  of  stamps,  shall  extend  to  the  fees 

in  respect  of  tfie  said  taxation. 

This  Bection,  which  amends  section  34  of  the  Lands  Clauses  Act,  1845) 
ante^  p,  73,  has  been  repealed  by  the  Lands  Clauses  (Taxation  of  Costs) 
Act,  1895,  pogty  and  in  effect  re-enacted  thereby.  A  somewhat  similitf 
provision  is  made  in  the  case  of  assessments  by  juries,  bv  section  52 
of  the  Lands  Clauses  Act,  1845,  ante,  p.  102.  The  Act  of  1895 
was  passed  because  there  was  a  difference  between  the  systems  for  the 
payment  of  fees  for  taxing  costs  under  these  two  sections.    Fees  under 
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section  52  and  also  under  section  45  of  the  R^:ulation  of  Railways  Act»   Soct.  1. 
1868,  antey  p.  493,  were  paid  in  cash,  and  under  this  section  by  stamps.       — 
The  two  systems  are  now  assimilated,  the  system  of  payment  by  stamps 
being  the  one  adopted. 

As  the  cases  decided  under  this  section  will  still  be  applicable  they 
are  here  referred  to. 

A  mandamus  will  lie  to  compel  a  master  to  tax  the  costs,  if  he  refuse 
jurisdiction  altogether.  Fitzhardinge  v.  Ghmcesfer  and  Berkeley  Canal 
Company^  L.  R.  7  Q-  B.  776  ;  Gray  v.  North  Eastern  Railway  Company, 
1  Q.  B.  D.  696  ;  Sandback  Trustees  v.  North  Stafiordshire  Railway  Com- 
pany, 3  Q.  B.  D.  1 ;  Metropolitan  District  Railway  Company  v.  Sharpe,  5 
A.  C.  425,  p.  444.  But  if  a  master  exercise  his  jurisdiction,  although 
wrongly,  a  writ  of  certiorari  will  not  issue  to  quash  the  taxation  because 
the  master  has  jurisdiction.  Sandbank  Trustees  y.  North  Staffordshire 
Railioay  Company,  supnra. 

Nor  has  the  Court  jurisdiction  to  review  the  master's  taxation  because 
he  is  not  acting  as  an  officer  of  the  Court,  to  whom  the  Court  has  dele- 
eated  the  office  of  taxing  costs  as  in  ordinary  cases,  but  under  this  Act 
ne  is  not  acting  as  master  but  as  a  person  designated  by  the  Act  S.  C, 
following  the  principle  laid  down  in  Owen  v.  London  and  North  Western 
Railway  Company,  L.  R.  3  Q.  B.  54,  a  case  under  section  52  of  the 
Lands  Clauses  Consolidation  Act,  1845. 

If  the  master  allows  costs  to  one  of  the  parties  where  the  statute  does 
not  give  them,  or  disallows  them  where  the  statute  gives  them,  the 
Court  coidd  probably  interfere  by  certiorari  or  man£imus.  Owen  v. 
London  and  North  Western  Railway  Company,  supra. 

This  section  does  not  apply  to  taxing  the  costs  of  arbitrations  which 
embrace  matters  that  coula  not  be  the  subject  of  arbitration  under  the 
Lands  Clauses  Act,  1845,  except  by  agreement,  and  it  does  not 
apparently  apply  to  agreements  entered  into  before  the  passing  of  this 
statute.  DotUton  v.  Metropolitan  Board  of  Works,  L.  K.  5  Q.  B.  333. 
Lush,  J.,  in  that  case,  said  that  this  section  **  can  only  be  taken  to 
apply  to  arbitrations  pure  and  simple  begun  and  carried  out  under  the 
Lands  Clauses  Acts,"  This  must,  however,  be  taken  subject  to  the 
qualification  laid  down  in  Metrovolitan  Distiict  Railway  Company  v. 
Sharpe,  5  App.  Cas.  425,  that  the  arbitration  clauses  of  the  Lands 
Clauses  Acts  apply  to  arbitrations  under  special  Acts,  even  where  the 
special  Act  provides  another  method  of  arbitration,  but  otherwise 
incorporates  tne  Lands  Clauses  Acts. 

An  action  can  be  brought  to  recover  the  costs  although  the  amount 
of  such  costs  has  not  1)een  previously  ascertained  by  taxation,  and  an 
order  for  taxation  on  giving  judgment  for  the  plaintiff  in  such  an  action 
is  valid.  Metropolitan  District  Railvxiy  Company  v.  Sharpe,  5  A.  C.  425. 
In  a  case  where  after  the  arbitrators  and  umpire  had  been  appointed, 
but  before  the  award,  the  parties  agreed  that  the  promoters  of  tne  under- 
taking should  have  immediate  possession,  and  that  they  should  pay  all 
the  costs  of  the  landowner  of  and  incidental  to  the  agreement,  the 
reference,  and  the  conveyance,  including  valuer's,  surveyor's,  and 
solicitor's  charges,  as  between  solicitor  and  client,  it  was  held  that  the 
parties  had  contracted  themselves  out  of  the  1869  Act,  but  that  the 
costs  under  the  agreement  might  be  taxed  under  the  Attorneys  and 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  s.  38.  Wombwell  v.  Corporatum 
ofBamsley,  36  L.  T.  (n.b.)  708. 

Section  2  of  the  Arbitration  Act,  1889,  incorporates  into  all  submis- 
sions, unless  a  contrary  intention  is  expressed,  the    provi^ons   in 
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Baot.  1.  Schedule  I.    Prorifto  (t)  of  that  Schedule  deab  with  costs,  and  enables 

—       the  arbitrator  to  settle  them,  which  he  must  do  in  the  awaid.    In  case 

he  doefl  not,  they  will  be  liable  to  be  taxed  in  the  usual  course.   In  n 

PrebbU  and  Robinson  [1892],  2  Q.  B.  602.    The  arbitrator's  own  fees  in 

such  a  case  are  liable  to  be  taxed.    S.  C. 

If  the  claimant,  during  arbitration  proceedines  under  the  Lands 
Clauses  Acts,  employs  a  person  to  act  as  solicitor  wno  is  not  duly  quali- 
fied, neither  the  person  so  acting  nor  the  claimant  can  recover  his  costs 
and  disbursements  from  the  promoters,  who  would  otherwise  be  liable, 
and  it  does  not  matter  whether  the  claimant  knew  of  the  want  of  qualifi- 
cation or  not,  as  the  provision  in  the  Attorneys  and  Solicitors  Act,  1874 
(37  &  38  Vict.  c.  68),  s.  12,  is  clear  that  no  such  costs  or  disbursements 
**  shall  be  recoverable  in  any  action,  suit,  or  matter,  by  any  person  or 
persons  whomsoever."  The  Court,  therefore,  in  such  a  case,  refused  to 
make  absolute  a  rule  nid  obtained  to  compel  the  taxing  master  by  a 
mandamus  to  tax  the  costs.  Fotcler  v.  Monmouth^ire  Railioayand  Cawl 
C(mvany,  4  Q.  B.  D.  336. 

Tne  master  will  not  be  compelled  to  tax  the  costs  in  a  case  where  the 
claimant  is  not  entitled  to  them,  as,  for  example,  in  a  case  where  the 
arbitrator  has  awarded  less  than  the  amount  offered  by  the  promoters. 
Fitzhardinge  v.  GUnuMUr  and  Berkeley  Canal  Company,  L.  R.  7  Q.  B.  776. 

Repeal  of       2.  Section  thirty-three  of  the  Regulation  of  Railwayi  AH^ 
Vict.  1868,  is  hereby  repealed^  and  any  proceedings  commenced  in 

c.  119,       pursuance  of  that  section  may  be  continued  under  this  Ad  (U  if 
tfiey  /lad  been  commenced  under  it. 

This  section  has  been  repealed  by  the  Statute  Law  Revision  Act,  1883 
(46  &  47  Vict  c.  39).  but  the  repeal  does  not  affect  the  repeal  of 
section  33  of  the  Regulation  of  Railways  Act,  1868. 

ProTision  3^  Where  any  lands  by  the  special  Act  authorised  to  be 
landrin"*  taken  are  situate  within  the  city  and  liberty  of  Westminster, 
West-  then,  with  respect  to  those  lands,  in  every  case  in  which  any 
question  of  disputed  compensation  is  required  by  the  Lands 
Clauses  Consolidation  Act,  1845,  or  any  Act  amending  the 
same,  to  be  determined  by  the  verdict  of  a  jury,  the  high 
bailiff  of  the  city  and  liberty  of  Westminster,  or  his  deputy, 
shall  be  deemed  to  be  substituted  for  the  sheriff  throughout 
such  of  the  enactments  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  any  Act  amending  the  same  as  relate  to  the 
reference  to  a  jury. 

This  section  refers  more  particularly  to  sections  38 — B7  of  the  Un^J 
Clauses  Act,  1845.  As  to  meaning  of  "  sheriflf "  see  sections  3, 39,  and 
40,  anUf  pp.  5,  85,  and  88,  and  as  to  "  deputy  "  see  the  cases  in  the  oote 
to  section  39  of  the  Lands  Clauses  Act,  1846. 
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This  enactment  refers  only  to  lands  authorised  to  be  taken,  and  would    Sect.  3. 
a])pear  not  to  affect  the  case  where  the  lands  injuriously  affected  are 
within  Westminster,  but  as  to  this  see  B.  ▼.  Oreat  Normem  Bailway 
Ckmpany,  14  Q.  B.  25. 

4.  This  Act  may  be  cited  as  '^  the  Lands  Clauses  Consoli-  Short  tiUe. 
dation  Act,  1869,"  and  shall  be  construed  as  one  with  the  Constrac- 

'  '  tion  of 

Lands   Clauses    Consolidation   Act,    1845,  and    the   Lands  Acts. 
Clauses  Consolidation  Acts  Amendment  Act,  1860,  and  these 
Acts  and  this  Act  may  be  cited  together  as  the  Lands  Clauses 
Consolidation  Acts,  1845,  1860,  and  1869. 

By  the  Interpretation  Act,  1889  (62  &  53  Vict  c  43),  s.  23,  the 
expression  '^ Lands  Clauses  Acts"  in  future  Acts  shall  as  regards 
England  and  Wales  include  the  above  Acts  and  the  Lands  Clauses 
(Umpire^  Act,  1883,  and  the  Lands  Clauses  (Taxation  of  Costs)  Act, 
1895,  ana  any  Acts  for  the  time  being  in  force  amending  the  same. 


iK 
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THE  GAS  AND  WATER  WORKS  FACILITIES 
ACT,  1870. 

33  &  34  Vict.  Cap.  70. 

An  Act  to  facilitate  in  certain  cases  the  obtaining  o/potcersfor 
the  construction  of  gas  and  tcatencorks  and  for  tk 
supply  of  gas  and  water.  [9th  August,  1870.] 

Thifl  Act  was  passed  in  order  to  enable  local  authoritiei  to  obttk 
provisional  orders  to  empower  them  to  construct  and  maintain  gas  worb 
and  waterworks  ;  it  is  in  part  amended  by  the  Gas  and  Water  Works 
Facilities  Act,  1870,  Amendment  Act,  1873  (36  &  37  Vict  c  89),  m 
rei<j)ect  of  the  j)rocedure  to  obtain  such  orders. 

Tlie  public  general  Acts  dealing  with  gas  works  do  not  enable  locw 
authorities  or  gas  companies  to  take  land  compulsorily  for  the  purposes 
of  constructing  gas  works.    This  Act  provides  as  follows  : — 

Sect.  10.      10.  The  provisions  of  the  Lands  Clauses  Acts  shall  be 

Incorpora-  incorporated  with  every  Provisional  Order  under  this  Act, 

genend      ^'^^  where  the   same  are  expressly  varied,  or  excepted  by 

Acts  in      any  such  Provisional  Order,  and  except  as  to  the  following 
provisional       "^    .  .  , 

order.        provisions,  namely — 

(1.)  With  respect  to  the  purchase  and  taking  of  lan<J^ 
otherwise  than  by  agreement. 

(2.)  With  respect  to  the  entry  upon  lands  by  the  promoters 
of  the  undertaking. 

Where  a  Provisional  Order  authorises  a  gas  undertaking 
the  provisions  of  "  The  Gasworks  Clauses  Act,  1847,"  shall 
be  incorporated  with  such  Provisional  Order,  save  where  the 
same  are  thereby  expressly  varied  or  excepted. 

Where  a  Provisional  Order  authorises  a  water  undertaking 
the  provisions  of  *'  The  Waterworks  Clauses  Act,  1847,"  and 
of  "  The  Waterworks  Clauses  Act,  18()3,"  shall  be  incorporated 
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with  snoh  Froyiaional  Order,  save  where  the  same  are  thereby  BeoilO> 
expressly  varied  or  excepted. 

For  the  purposes  of  such  incorporation  a  Provisional 
Order  under  this  Act  shall  be  deemed  the  special  Act. 

It  will  be  seen  that  compulsory  Bections  of  the  Lands  Clauses  Acts 
are  expressly  omitted  in  the  above  section. 

The  Gasworks  Clauses  Act,  1847  (10  &  11  Vict  c  15^  s.  6,  allows 
undertakers  to  open  and  break  up  the  soil  and  pavement  of  the  several 
streets  and  brid^  within  the  limits  of  the  special  Act  in  order  to  lay 
pipes,  and  they  may  in  such  streets  do  other  acts  necessary  for  the  supplv- 
mg  of  gas  to  the  inhabitants  "doing  as  little  damage  as  may  be  in  the 
execution  of  the  powers  hereby,  or  by  the  specuJ  Act  granted,  and 
makinf^  compensation  for  any  damage  which  may  be  done  in  the 
execution  of  such  powers." 

In  regard  to  private  property  it  is,  however,  enacted  as  follows  : — 

VII.  Provided  always,  that  nothing  herein  shall  authorize  or  empower 
the  undertakers  to  lay  down  or  place  any  pipe  or  other  works  into, 
through,  or  against  any  building,  or  in  any  land  not  dedicated  to  public 
use,  without  the  consent  of  the  owners  and  occupiers  thereof ;  except 
that  the  undertakers  may  at  any  time  enter  upon,  and  lay  or  place  any 
new  pipe  in  the  place  of  an  existing  pipe  in  any  land  wherein  any  pipe 
hath  Deen  already  lawfully  laid  do^Ti,  or  placed  in  pursuance  of  this  or 
the  special  Act  or  any  other  Act  of  Parliament,  ana  may  yepair  or  alter 
any  pipe  so  laid  down. 

The  Gasworks  Clauses  Act,  1871  (34  &  35  Vict  c.  41),  further 
amends  both  of  the  above  Acts,  and  enables  undertakers  to  sell  super- 
fluous land,  and  also  enables  persons  under  disabilities  to  convey 
easements  and  other  such  rights,  but  does  not  further  incorporate  the 
Lands  Clauses  Acts. 

The  material  provisions  are  as  follows  :-** 

THE  GASWORKS  CLAUSES  ACT,  1871. 

1.  The  Gasworks  Clauses  Act,  1847,  and  this  Act  shall  be  construed  10  &  II 

together  as  one  Act,  and  the  provisions  of  this  Act  shall  be  held  to  Vict  c.  15 

repeal  and  supersede  such  of  the  provisions  of  that  Act  as  are  inconsistent  *i°^  *^*  J 

with  that  Act  ^"^Jl^t 

constnxeu 

«  *  *  «  *  together. 

8.  The  provisions  of  this  Act  shall  apply  to  every  gas  undertaking  Applica- 
authorised  by  any  special  Act  hereafter  passed,  or  by  any  provisioiwd  ^^  ^^ 
order  made  under  the  authority  of  the  uas  and  Waterworks  Facilities     ^^ 
Act,  1870,  save  where  the  said  provisions  are  expressly  varied  or  excepted 
by  any  special  Act  or  provisional  order  and  every  such  Act  and  pro- 
visional order  is  in  this  Act,  included  in  the  term  **  the  special  Act" 

«  «  *  «  « 

6.  The  undertakers  may  sell  and  dispose  of  any  lands  which  are  Bale  of 
vested  in  them,  or  which  they  are  authorised  to  purchase,  or  which  they  super- 
may  hereafter  acquire,  and  which  shall  not  be  required  for  the  purposes  flnoas 
of  the  undertaking,  and  the  provisions  of  "  The  Lands  Clauses  Con-  lands. 

2k2 
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Sect  10.'  aolidation  Act,  1845,*  n.  128  to  132  (both  sectioiiB  inclusive),  shall  apply 

—       to  any  sach  sale ;  and  the  undertakers  may  also  from  time  to  time  sell 

and  dispose  of  any  works,  buildings,  or  erections  on  any  lands  belon^ng 

to  them  which  shall  not  be  required  for  the  purposes  of  the  undertaking. 


Under-  9.  Nothing  in  this  or  the  special  Act  shall  exonerate  the  undertakers 

taken  not  from  any  indictment,  action,  or  other  Droceeding  for  nuisance  in  the 
»empted    event  of  any  nuisance  being  caused  by  tnem. 
from 

indict-  10.  Persons  empowered  by  "  The  Lands  Clauses  Consolidation  Act, 

ment  1846,"  to  sell  and  convey  or  release  lands,  may,  if  they  think  fit,  subject 

Power  to    to  the  provisions  of  that  Act,  and  of  **  The  Lands  Clauses  Consolidation 

take  Acts  Amendment  Act,  I860,"  grant  to  the  undertakers  any  easement, 

easementi,  right,  or  privilege,  not  being  an  easement  of  water,  required  for  the 

*Cm  by        purposes  of  the  special  Act,  in,  over,  or  affecting  any  such  lands  ;  and 

•fi^***™*****  the  provi«ions  of  the  last  mentioned  Acts  with  resj)ect  to  the  lands  and 

rentchai^s,  as  far  as  the  same  are  applicable  in  this  behalf,  shall  extend 

and  apply  to  such  grants,  or  to  such  easement<s  rights,  or  privileges  as 

aforesaid. 


Damage  caused  to  private  property  during  the  construction  of  ]^ 
works  and  la3ang  of  pipes,  therefore,  gives  rise  to  a  cause  of  action,  and 
not  to  a  claim  for  compensation  inasmuch  as  the  undertakers  are  not 
authorised  to  do  any  such  damage. 

Thus,  where  a  gas  company  in  laying  pipes  alons  a  road  which  passed 
alongside  premises,  and  over  certain  arches  occupi^  as  cellars,  damaged 
these  arches,  the  comnany  was  held,  under  section  7  of  the  Gasworks 
Clauses  Act,  to  be  liable  to  an  action  for  damages  :  TKomown  v.  Sunder- 
land Goi  Companyy  2  Ex.  D.  429.  A  company  will  also  be  liable  to  be 
restrained  by  injunction  from  laying  pipes  in  private  land.  Maddockr, 
JVallasey  Local  Board,  65  L.  J.  Q.  B.  267. 

As  there  are  no  provisions  in  the  above  mentioned  Acts  in  regard  to 
mines  as  in  the  Railways  Clauses  Act,  1845,  ss.  77 — 85,  ante^  pp.  358—370, 
and  in  the  Waterworks  Clauses  Act,  1847,  ss.  18 — ^27,  ante,  pp.  392 — 397, 
a  difficulty  has  arisen  as  to  the  rights  of  mine  owners  who  own  mines 
l>eneath  streets  and  highways.  These  rights  were  discussed  in  Normantcn 
Oas  Company  v.  Popty  52  L.  J.  Q.  B.  629.  In  that  case  the  lessees  of 
minerals  under  and  adjacent  to  the  highway,  under  which  the  company 
had  laid  pipes,  had  by  working  these  minerals  let  down  the  soil  and 
injured  tne  pipes.  It  was  held  that  the  company  was  entitled  to 
support  for  tne  pipes,  and  that  the  mine  owner  was  entitled  to  com- 
pensation for  the  burden  thus  imposed  upon  him.  The  company  were, 
therefore,  entitled  to  recover  damages  in  an  action  for  the  iniury  done 
to  the  pipes,  while  the  owner  of  the  minerals,  it  was  held,  could  recover 
compensation,  not  by  coimterclaim  in  the  action,  but  in  an  arbitration 
for  the  limitation  put  upon  his  user  of  the  land.  Such  an  arbitration 
might  not  be  under  the  Lands  Clauses  Acts  as  the  arbitration  clauses 
ne^  not  be  incorporated  ;  but,  in  such  a  case,  the  arbitration  might 
probably  be  conducted  under  the  provisions  of  the  Companies  Clauses 
Act,  1845  (8  &  9  Vict  c  16). 

The  general  rule  as  to  support  in  cases  where  there  are  no  special 
statutory  provisions  was  laid  down  iu  In  re  Corporation  of  Duwy,  8 
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Q.  B.  D.  66,  and  that  rule  was  stated  by  Fbt,  L.J.,  in  the  Norma^iUm  Beot  10. 
Ccue,  suproj  p.  636,  thus  : — **  Where  an  obligation  is  created  by  statute  to 
maintain  something  which  requires  support,  or  where  there  is  a  statutory 
duty  to  do  something,  the  necessary  result  of  doing  which  is  that  some 
structure  will  be  required  for  which  support  is  necessary,  and  where 
compensation  is  giyen  for  damage  done  in  the  exercise  of  the  powers  of 
the  Act,  then  tne  Courts  will,  as  a  rule,  hold  that  such  a  structure  is 
entitled  to  support  and  that  it  cannot  be  interfered  with  by  adjoining 
owners." 

See  further  as  to  support,  the  note  to  section  79  of  the  Railways 
Clauses  Act,  1845,  onto,  p.  365,  and  see  the  notes  to  the  Public  Health 
Act  Amendment  Act,  1883>  post. 

Afl  regards  the  construction  of  works  for  lighting  by  local  authorities 
under  the  Public  Health  Act,  1875,  or  under  any  general  or  local  Act  or 
provisional  order,  the  mining  clauses  of  the  Waterworks  Clauses  Act, 
1847,  S8.  18 — 27,  are  now  to  be  deemed  incoiporated.  See  the  Public 
Health  Act,  1875  (Support  of  Sewers),  Amendment  Act,  1883  (46  &  47 
Vict  c  37),  poit. 
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THE  ELEMENTARY  EDUCATION  ACT,  1870. 

38  &  S4  Vict.  Cap.  75. 

An  Act  to  provide /or  public  elementary  education  in  England 
and  Wales.  [»th  August,  1870.] 


The  definition  clauae  of  Uiis  Act  (section  3),  contains  intir  olia  tlie 
following  ;— 

Sect  3.        3.  In  this  Act— 

Dcfini-  The  term  "  Education  Department "  means  "  the  Lords  of 

of*term».  the  Committee  of  the  Privy  Council  on  Education:(d) 

The  term  **  managers"  includes  all  persons  who  have  the 
management  of  any  elementary  school,  whether  the 
legal  interest  in  the  school-house  is  or  is  not  vested  in 
them  : 

The  term  "  elementary  school  "  means  a  school  or  de- 
partment of  a  school  at  which  elementary  education  is 
the  principal  part  of  the  education  there  given,  and 
does  not  include  any  school  or  department  of  a  school 
at  which  the  ordinary  payments  in  respect  of  the 
instruction,  from  each  scholar,  exceed  ninepence  a 
week  : 

The  term  "  school-house  "  includes  the  teacher's  dwelling- 
house,  and  the  playground  (if  any),  and  the  offices 
and  all  premises  belonging  to  or  required  for  » 
school. 

(a)  The  definition  in  the  Interpretation  Act,  1889,  is  practically  the 
same  and  it  takes  the  place  of  the  above  definition. 


Powers  of  IQ.  Every  school  board  for  the  purpose  of  providing 
board  for  suflScient  public  school  accommodation  for  their  district, 
providing   whether  in  obedience  to  any  requisition  or  not,  may  provide, 

ICDOOiS* 
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bj  bnilding  or  otherwise,  school-honses  properly  fitted  up,  Beot  19. 
and  improve,  enlarge,  and  fit  up  any  school-house  provided 
by  them,  and  supply  school  apparatus  and  everything  necessary 
for  the  efficiency  of  the  schools  provided  by  them,  and  pur- 
chase and  take  on  lease  any  land,  and  any  right  over  land,  or 
may  exercise  any  of  such  powers. 

20,  With  respect  to  the  purchase  of  land  by  school  boards  Compul- 
for  the  purposes  of  this  Act,  the  following  provisions  shall  chaHe^of' 
have  effect ;  (that  is  to  say,)  ^^^ 

(1.)  The  Lands  Clauses  Consolidation  Act,  1845,  and  the  R«fin^- 
Acts  amending  the  same,  shall  be  incorporated  with  to  the 
this  Act,  except  the  provisions  relating  to  access  to  ^f  j^^ 
the  special  Act ;  and  in  construing  those  Acts  for  compal- 
the  purposes  of  this  section  the  special  Act  shall  be  **   ^' 
construed  to  mean  this  Act,  and  the  promoters  of 
the  undertaking  shall  be   construed   to  mean  the 
school  board,  and  land  shall  be  construed  to  include 
any  right  over  land  : 

(2.)  The  school  board,  before  putting  in  force  any  of  the 
powers  of  the  said  Acts  with  respect  to  the  purchase 
and  taking  of  land  otherwise  than  by  agreement, 
shall, — 
(a.)  Publish,  during  three  consecutive  weeks  in  Pnbiica- 
the  months  of  October  and  November,  or  notices.' 
either  of  them,  a  notice  describing  shortly 
the  object  for  which  the  land  is  proposed 
to  be  taken,  naming  a  place  where  a  plan 
of  the  land  proposed  to  be  taken  may  be 
seen  at  all  reasonable  hours,  and  stating 
the  quantity  of  land  that  they  require  ; 
and  shall  further, 

(6  J  After  such  publication,   serve  a  notice  in  Scrrice  of 
manner  mentioned  in  this  section  on  every  ^^^^^^ 
owner  or  reputed  owner,  lessee  or  reputed 
lessee,  and  occupier  of  such  land,  defining 
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Sect  20.  in  each  case  the  particalar  land  intended 

to  be  taken,  and  requiring  an  answer 
stating   whether    the    person    so   served 
assents,  dissents,  or  is  neuter  in  respect 
of  taking  such  land  ; 
(r.)  Such  notice  shall  be  served — 

(a.)  By  delivery  of  the  same  personally  on  the 
person  required  to  be  served,  or,  if  snch 
person  is  absent  abroad,  to  his  agent ;  or 
(&.)  By  leaving  the  same  at  the  usual  or  last 
known  place  of  abode  of  such  person  as 
aforesaid,  or  by  forwarding  the  same  by 
post  in  a  registered  letter,  addressed  to 
the  usual  or  last  known  place  of  abode  of 
such  person. 

Petition  to      (3.)  Upon  compliance  with  the  provisions  contained  in  tins 
DcpSu^'*  section  with   respect  to  notices,  the  school  board 

™«"^  may,  if  they  think  fit,  present  a  petition  under  their 

seal  to  the  Education  Department,  praying  that  an 
order  may  be  made  authorising  the  school  board  to 
put  in  force  the  powers  of  the  said  Acts  with  respect 
to  the  purchase  and  taking  of  land  otherwise  than 
by  agreement,  so  far  as  regards  the  land  therein 
mentioned  ;  the  petition  shall  state  the  land  intended 
to  be  taken  and  the  purposes  for  which  it  is  requirw^j 
and  the  names  of  the  owners,  lessees,  and  occupiers 
of  land  who  have  assented,  dissented,  or  are  neuter 
in  respect  of  the  taking  of  such  land,  or  who  have 
returned  no  answer  to  the  notice,  and  shall  be 
supported  by  such  evidence  as  the  Education 
Department  may  from  time  to  time  require. 

(4.)  If,  on  consideration  of  the  petition  and  proof  ot  the 
publication  and  service  of  the  proper  notices,  the 
Education  Department  think  fit  to  proceed  with  th^ 
case,  they  may,  if  they  think  fit,  appoint  some 
person  to  inquire  in  the  district  in  which  the  ]»^ 
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is  situate  respecting  the  propriety  of  the  proposed  Sect.  20. 
order,  and  also  direct  such  person  to  hold  a  public 
inquiry. 

(5.)  After  such  consideration  and  proof,  and  after  receiving 
a  report  made  upon  any  such  inquiry,  the  Education 
Department  may  make  the  order  prayed  for,  autho- 
rising the  school  board  to  put  in  force,  with  refer- 
ence to  the  land  referred  to  in  such  order,  the 
powers  of  the  said  Acts  with  respect  to  the  purchase 
and  taking  of  land  otherwise  than  by  agreement,  or 
any  of  them,  and  either  absolutely  or  with  such 
conditions  and  modifications  as  they  may  think  fit, 
and  it  shall  be  the  duty  of  the  school  board  to  serve 
a  copy  of  any  order  so  made  in  the  manner  and 
upon  the  persons  in  which  and  upon  whom  notices 
in  respect  of  the  land  to  which  the  order  relates  are 
required  by  this  Act  to  be  served. 

(6.)  No  order  so  made  shall  be  of  any  validity  unless  the  ^j'^^L, 
same  has  been  confirmed  by  Act  of  Parliament  ;  confinned 
and  it  shall  be  lawful  for  the  Education  Department,  ^^^**" 
as  soon   as  conveniently  may  be,  to  obtain  such 
confirmation,  and  the  Act  confirming  such  order 
shall   be  deemed  to  be  a  public  general  Act  of 
Parliament. 

(7.)  The  Education  Department,  in  case  of  their  refusing 
or  modifying  such  order,  may  make  such  order  as 
they  think  fit  for  the  allowance  of  the  costs,  charges, 
and  expenses  of  any  person  whose  land  is  proposed 
to  be  taken  of  and  incident  to  such  application  and 
inquiry  respectively. 

(8.)  All  costs,  charges,  and  expenses  incurred  by  the  Educa-  Corta,  how 
tion  Department  in  relation  to  any  order  under  this  defrayed, 
section  shall,  to  such  amount  as  the  Commissioners 
of  Her  Majesty's  Treasury  think  proper  to  direct, 
and  all  costs,  charges,  and  expenses  of  any  person 
which  shall  be  so  allowed  by  the  Education  Depart- 
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Beet  20.  ment  as  aforesaid,  shall  become  a  charge  upon  the 

school  fiind  of  the  district  to  which  such  order 
relates,  and  be  repaid  to  the  [said  Commissioners  of 
Her  Majesty's]  (a)  Treasury  or  to  such  person 
respectively,  by  annual  instalments  not  exceeding 
five,  together  with  interest  after  the  yearly  rate  of 
five  pounds  in  the  hundred,  to  be  computed  from 
the  date  of  any  such  direction  of  the  said  commis- 
sioners, or  allowance  of  such  costs,  charges,  and 
expenses  respectively  upon  so  much  of  the  principal 
sum  due  in  respect  of  the  said  costs,  charges,  and 
expenses  as  may  from  time  to  time  remain  unpaid. 

The  School  Sites  Acts  [as  defined  in  the  fourth  schedule]  (a) 
to  this  Act  shall  apply  m  the  same  manner  as  if  the  school 
board  were  trustees  or  managers  of  a  school  widiin  the 
meanin/]r  of  those  Acts,  and  land  may  be  acquired  under  any 
of  the  Acts  mentioned  in  this  section,  or  partly  under  one  and 
partly  under  another  Act. 

(a)  These  words  have  been  repealed  by  the  Statute  Law  Remon 
Act,  1893. 

"  The  Purchase  of  Land  by  School  Boards."— Beddes  the  powew 
and  proviBious  in  the  Lands  Clauses  Act,  the  Tithe  Act,  1878  (41  &  « 
Vict.  c.  42),  provides  that  when  land  which  is  chained  with  rent- 
chaise  in  lieu  of  tithes  is  taken  for  the  erection  of  any  school  under  the 
Elementary  Education  Act  the  rentcharge  shall  be  redeemed  iB  the 
manner  therein  provided.     Section  1,  see  post,  p.  524. 

In  order  to  take  land  compulsorily,  a  provisional  order  mast  be 
obtained,  which  order  must  ne  confirmed  by  Act  of  Parliamentj 
Similar  provisions  will  be  found  in  most  recent  Acts  which  enable  local 
authorities  to  take  lands  for  public  purposes.  See,  for  example,  die 
Public  Health  Act,  1875,  post,  and  the  Housing  of  the  Working  Clasees 
Act,  1890,  pod.  The  service  of  the  notice  on  Uie  owners  prior  to 
apply  ins  for  a  provisional  order  does  not  bind  the  local  authority  to  take 
the  land,  nor  nas  it  in  any  way  the  effect  of  a  notice  to  treat  given 
under  section  18  of  the  Lands  Clauses  Act,  1845,  ante^  p.  41.  Burgestr. 
Bristol  Siinitary  Authority,  50  J.  P.  455,  a  case  under  the  similai  pTovi» 
in  the  Public  Health  Act,  1875,  and  see  Corporation  of  Huddersfidd  v. 
Jaeomby  10  Ch.  98. 

A  school  board  may  interfere  with  ancient  lights  or  other  easements 
before  purchasing  the  same,  the  proper  remedy  of  the  owner  of  the 
easement  being  to  claim  compensation  under  section  68  of  the  Lanos 
Clauses  Act,  1845,  anU,  p.  123.  Clark  v.  London  School  Boards  9  Ch. 
120 ;  London  School  Board  v.  Smith  (1895),  W.  N.  37,  and  see  note  to 
section  18  of  the  Lands  Clauses  Act,  1845,  antif  p.  34. 
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'^For  the  pnrposeB  of  this  Act."~The  bailding  of  a  certified  Sect.  20. 
industrial  school  within  the  meaning  of  the  Industrial  Schools  Act,       — 
1866,  is  one  of  the  purposes  of  this  Act^  and  a  school  board  has  the  same 
powers  for  that  purpose  as  for  the  purpose  of  providing  sufficient  school 
accommodation  for  their  district.    Section  28. 

It  has  been  held  that  a  school  board  may  take  land  authorised  to  be 
taken  for  the  purpose  of  exchanging  it  for  land  of  another  owner,  the 
owner  who  was  to  receive  this  land  naving  undertaken  to  form  it  into  a 
public  road,  which  would  be  advantageous  to  the  school  intended  to  be 
erected.  BoUs  v.  L(mdon  School  Bo<trd,  27  Ch.  D.  639 ;  and  see  note  to 
section  18  of  the  Lands  Clauses  Act,  1845,  anU,  p.  36. 

^^  The  Speoial  Aet."— By  the  Elementary  Education  Act  of  18791 
which  amends  the  Act  of  1870,  which  is  the  principal  Act,  it  is  provided 
by  section  16  as  follows : — 

15.  For  the  purpose  of  the  purchase  of  land  otherwise  than  by  agree- 
ment under  section  20  of  the  principal  Act,  the  Act  confirming  an  order 
of  the  Education  Department  for  such  purpose,  together  with  the  prin- 
cipal Act,  shall  be  deemed  to  be  the  special  Act 

**  The  School  Sites  Acts," — These  Acts,  which  were  mentioned  in  the 
fourth  schedule  to  this  Act,  were : — 

The  School  Sites  Acts  of  1841,  1844,  1849,  and  1851,  respectively : 
4&5  Vict.  c.  38;  7  &  8  Vict.  c.  37;  12&  13  Vict.c.  49;  and  14  &  15  Vict 
c.  24.  As  the  schedule  has  been  repealed,  the  Acts  now  referred  to  are 
those  included  under  the  heading  of  the  School  Sites  Acts,  as  mentioned 
in  the  Short  Titles  Act,  1892  (55  Vict  c  lOX  which,  besides  the  above, 
includes  also  the  School  Sites  Act,  1852  (15  &  16  Vict  c.  49).  The 
principal  of  these  is  the  School  Sites  Act,  1841,  the  object  of  which  was 
to  facilitate  the  conveyance  of  sites  for  schools,  and  for  that  purpose  it 
enabled  tenants-in-taU  and  for  life  to  grant  the  fee  of  small  portions  of 
land  upon  certain  conditions ;  various  other  persons  under  disability 
were  also  empowered  to  convey.  The  later  Acts  have  slightly  extended 
these  powers. 

21.  For  the  purpose  of  the  purchase  by  the  managers  of  Porchase 
any  public  elementary  school  of  a  schoolhouse  for  such  school,  Sianagere 

or  a  site  for  the  same,  "The  Lands  Clauses  Consolidation  ^^ P^^*^<5 

elementary 
Act,  1845,"  and  the  Acts  amending  the  same  (except  so  much  school. 

as  relates  to  the  purchase  of  land  otherwise  than  by  agree- 
ment), shall  be  incorporated  with  this  Act ;  and  in  construing 
those  Acts  for  the  purposes  of  this  section  the  special  Act 
shall  be  construed  to  mean  this  Act,  and  the  promoters  of  the 
tmdertaking  shall  be  construed  to  mean  such  managers,  and 
land  shall  be  construed  to  include  any  right  over  land* 

The  conveyance  of  any  land  so  purchased  may  be  in  the 
form  prescribed  by  the  School  Sites  Acts,  or  any  of  them, 
with  this  modification,  that  the  conveyance  shall  express  that 
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SectJU.  the  land  shall  be  held  upon  trust  for  the  purposes  of  a 

elementary  school  within  the  meaning  of  this  Act,  or  some 
one  of  such  purposes  which  may  be  specified,  and  for  no  other 
purpose  whatever. 

Land  may  be  acquired  under  the  Acts  incorporated  with 
this  section,  or  under  the  School  Sites  Acts,  or  any  of  them, 
or  partly  under  one  and  partly  under  another  Act. 

Any  person  desirous  of  establishing  a  public  elementaiy 
school  shall  be  deemed  to  be  managers  for  the  purpose  of  ihis 
section  if  they  obtain  the  approval  of  the  Education  Depart- 
ment to  the  establishment  of  such  school. 

^«  <*"■  22.  The  provisions  of  the  Charitable  Trusts  Acts,  1853  to 

i^^ho)?-  1869,  which  relate  to  the  sale,  leasing,  and  exchange  of  lands 
^"*«-  belonging  to  any  charity,  (a)  shall  extend  to  the  sale,  leasing, 
and  exchange  of  the  whole  or  any  part  of  any  land  or  school- 
house  belonging  to  a  school  board  which  may  not  be  required 
by  such  board,  with  this  modification,  that  the  Education 
Department  shall  for  the  purposes  of  this  section  be  deemed 
to  be  substituted  in  those  Acts  for  the  Charity  Com- 
missioners. 

(a)  These  are  16  &  17  Vict  c.  137  ;  18  &  19  Vict.  c.  124 ;  23  &  «J 
Vict.  c.  136;  26  &  26  Vict  c  112;  32  &  33  Vict  c  110;  and  50  &  ^ 
Vict  c  49. 


CoMtitu-        30.  With  respect  to  the  constitution  of  a  school  board  the 

echool        following  provisions  shall  have  effect : 

^'^^^^  (1.)  The  school  board  shall  be  a  body  corporate,  by  the 

name  of  the  school  board  of  the  district  to  whicn 
they  belong,  having  a  perpetual  succession  and  a 
common  seal,  with  power  to  acquire  and  hold  land 
for  the  purposes  of  this  Act  without  any  license  in 
mortmain  : 
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THE  PUBLIC  HEALTH  ACT,  1875. 

38  &  39  Vict.  Cap.  55. 

An  Act  for  consolidating  and  amending  the  Acts  relating  to 
public  health  in  England.  [11th  August,  1875.] 

«  «  «  «  « 

The  following  sections  deal  with  the  purchase  and  taking  of  lands  by- 
local  authorities  under  this  Act.  Some  other  public  Acts  provide  for 
the  taking  of  land  by  incorporating  these  sections  of  this  Act,  or  some 
of  them,  as,  for  example : — The  Housing  of  the  Working  Classes  Act, 
1890,  Part  III.,  s.  67 ;  The  Local  Government  Act,  1888,  s.  65  ;  and 
The  Allotmente  Act,  1887,  s.  3  (4). 

Purchase  of  Lands, 

175.  Any  local  authority  may,  for  the  purposes    and  Beet  175. 
subject  to  the  provisions  of  this  Act,  purchase  or  take  on  Power  to 
lease,  sell,  or  exchange  any  lands,  whether  situated  within  ^^"^^ 
or  without  their  district ;  they  may  also  buy  up  any  water- 
mill,  dam,  or  weir  which  interferes  with  the  proper  drainage 
of  or  the  supply  of  water  to  their  district. 

Any  lands  acquired  by  a  local  authority  in  pursuance  of 
any  powers  in  this  Act  contained,  and  not  required  for  the 
purpose  for  which  they  were  acquired,  shall  (unless  the  Local 
Government  Board  otherwise  direct)  be  sold  at  the  best  price 
that  can  be  gotten  for  the  same,  and  the  proceeds  of  such  sale 
shall  be  applied  towards  discharge  by  means  of  a  sinking  fund 
or  otherwise  of  any  principal  moneys  which  have  been 
borrowed  by  such  authority  on  the  security  of  the  fund  or 
rat«  applicable  by  them  for  the  general  purposes  of  this  Act, 
or  if  no  such  principal  moneys  are  outstanding  shall  be  carried 
to  the  account  of  such  fund  or  rate. 

*'  Any  Local  Authority." — By  section  4,  "  local  authority  "  means 
"  urban  sanitary  authority  and  rural  sanitary  authority,"  and  now,  by 
section  21  of  tlie  Local  Government  Act,  1894  (66  &'  57  Vict.  c.  73). 
urban  sanitary  authorities  shall  be  called  urban  district  councils,  and 
fpr  every  rural  sanitary  district  there  s^iaU  be  a  rural  district  council| 
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Sect  17S.  which  diittrict  council  shall  have  all  the  powers  of  the  mnl  trnVaj 
—       authority  in  the  district. 

*•  Lands." — By  section  4,  "lands"  and  "premises"  include  mewnages, 
building  lands,  easements  and  hereditamenta  of  any  tenoie.  The 
InterpreUtion  Act,  1889  (52  &  53  Vict  c.  63),  a.  3,  provides  tlat  in 
any  Act  pam84h1  after  the  year  1850  the  expression  "land''  shall  include 
niesHuagt'H,  tenements,  and  hereditaments,  nouses  and  buildings  of  any 
tt'nure.  Tliis  latter  definition  omits  the  word  "  easements,"  which  are, 
however,  included  in  the  word  hereditaments.  See  section  3  of  the 
Lands  Clauses  Act,  1845,  note  "  Lands,"  antej  p.  7. 

3ft n««. — Section  334  of  this  Act  provides  that  nothing  in  this  Act 
shall  be  construed  to  extend  to  mines  so  as  to  interfere  with  or  ol«tnict 
the  efficient  working  of  the  same;  but  in  the  case  of  Re  Corporatioh  o/ 
IhuiUy,  8  Q.  B.  D.  §5,  Lindlky  and  Brett,  LJJ.,  both  expressed  the 
opinion  that  section  834  onl^  extended  to  nuisances :  pp.  96, 97.  In 
ivjsjH'Ct  of  support  of  sewers,  pipes  and  other  structures  the  Fublic  Health 
Act(1875)  (Sup|X)rt  of  Sewers^  Amendment  Act,  1883  (46  &  47  Vict  c  37), 
jiont,  inconwrates  the  "mine"  clauses  of  the  Waterworks  Clauses  Act, 
1847. 

Tithes. — Provision  is  made  for  the  redemption  of  tithes  on  land  taken 
to  Ihj  used  for  public  purposes  by  the  Tithe  Act,  1878  (41  &  42  Vict 
c  42),  ss.  1,  2,  jmt^  p.  524. 

Si/U  under  5^r«^^<.— Where  the  surface  of  land  has  been  dedicated  to 
the  public  for  a  street,  the  subsoil  still  remains  the  property  of  the  land- 
owner, and  a  local  authority  cannot  ei-ect  a  public  convenience  under  a 
street  without  acquiring  such  sul>soil  (Bairay.  Twnbridge  WdU  Corpcn- 
tion  [1894],  2  Q.  B.  867) ;  and  as  to  the  meaning  of  street,  see  fa«*«« 
Local  Board  v.  Smith,  7  "Times"  L.  R.  443;  Coverdale  y,Charlt(m,^ 
Q.  B.  I).  104 ;  Rolls  v.  St.  Of orge-the- Martyr,  14  Ch.  D.  785;  and  Wands- 
vorth  District  limrd  of  JVorks  v.  United  Telephone  Company,  13  Q.  B.  D. 
9(>4.  Water  pii)es  may  be  laid  down  in  a  private  road  by  a  aanitaiy 
authority  having  the  general  control  of  the  streets,  making  compensation 
afterwards  for  injury  done  under  section  308.  Section  57;  and  seeflw 
V.  fVallasey  Local  Board  [1894],  1  Ch.  133. 

Superfliwus  Land. — See  the  notes  to  section  127  of  the  lAuds  Clanw 
Act,  1845,  ante,  p.  275.  That  section  is  expressly  excepted  in  the  case  w 
lands  taken  compulsorily  bv  section  176.  Section  128  of  the  Lano* 
Clauses  Act,  1845,  is  not,  however,  excluded,  which  gives  a  right  of 
pre-emption  to  the  person  from  whose  land  tney  were  severed  and  to 
adjoining  owners.     Ante,  d,  282. 

Where  a  corporation  haa  accjuired  land  compulsorily  for  the  purpo« 
of  carrying  out  a  public  improvement,  and  tney  proposed  to  aband^ 
that  purpose  and  use  the  lanoi  for  some  other  purpose,  the  Court  granted 
an  injunction  to  restrain  them  from  so  doing.  Attorney-General  v.  CorjKh 
ration  of  Sunderland,  W.  N.  (1873)  174 

Solicitors'  Costs. — Land  purchased  voluntarily  under  this  Act  is  pw^ 
chased  in  accordance  with  the  Lands  Clauses  Act,  and  the  exception  in 
rule  11  of  Schedule  I.,  Part  1,  of  General  Order  under  the  Solicitor* 
Remuneration  Act,  1881,  which  excludes  the  scale  in  the  case  of  pur- 
chases under  the  Lands  Clauses  Act,  applies  to  purchases  under  this 
Act  The  charges  of  the  vendor^s  solicitor,  which  a  local  board  haj 
agreed  to  pay,  were  held  not  to  be  limited  to  the  amount  mentioned 
in  the  scale.    In  re  BurdeJcin  [1895],  2  Ch.  136. 
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176,  With  respect  to  the  purchase  of  lands  by  a  local  Sect  176. 
authority  for  the  purposes  of  this  Act,  the  following  regula-  Regula- 
tions shall  be  observed  ;  (that  is  to  say,)  purchase 

(1.)  The  Lands  Clauses  Consolidation  Acts,  1845,  1860, 
and  1869,  shall  be  incorporated  with  this  Act, 
except  the  provisions  relating  to  access  to  the  special 
Act,  and  except  section  one  hundred  and  twenty- 
seven  of  the  Lands  Clauses  Consolidation  Act,  1845. 

(2.)  The  local  authority,  before  putting  in  force  any  of  the 
powers  of  the  said  Lands  Clauses  Consolidation 
Acts  with  respect  to  the  purchase  and  taking  of 
lands  otherwise  than  by  agreement,  shall 
PubUsh  once  at  the  least  in  each  of  three  consecutive 
weeks  in  the  month  of  November,  in  some  local 
newspaper  circulated  in  their  district,  an  advertise- 
ment, describing  shortly  the  nature  of  the  under- 
taking in  respect  of  which  the  lands  are  proposed  to 
be  taken,  naming  a  place  where  a  plan  of  the  pro- 
posed undertaking  may  be  seen  at  all  reasonable 
hours,  and  stating  the  quantity  of  lands  that  they 
require  ;  and  shall  further 
Serve  a  notice  in  the  month  of  December  on  every 
owner  or  reputed  owner,  lessee  or  reputed  lessee 
and  occupier  of  such  lands,  defining  in  each  case 
the  particular  lands  intended  to  be  taken,  and 
requiring  an  answer  stating  whether  the  person  so 
served  assents,  dissents,  or  is  neuter  in  respect  of 
taking  such  lands. 

(3.)  On  comphance  with  the  provisions  of  this  section  with 
respect  to  advertisements  and  notices,  the  local 
authority  may,  if  they  think  fit,  present  a  petition 
under  their  seal  to  the  Local  Govermnent  Board. 
The  petition  shall  state  the  lands  intended  to  be 
taken,  and  the  purposes  for  which  they  are  required, 
and  the  names  of  the  owners,  lessees,  and  occupiers 
of  lands  who  have  assented,  dissented,  or  are  neuter 
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86ctl76.  in  respect  of  the  taking  such  lands,  or  who  have 

returned  no  answer  to  the  notice,  it  shall  pray  that 
the  local  aathoritj  may,  with  reference  to  such 
lands,  be  allowed  to  put  in  force  the  powers  of 
the  said  Lands*  Clauses  Consolidation  Acts  with 
respect  to  the  purchase  and  taking  of  lands  otherwise 
than  by  agreement,  and  such  prayer  shall  be  sup- 
ported by  such  evidence  as  the  Local  Government 
Board  requires. 

(4.)  On  the  receipt  of  such  petition,  and  on  due  proof  of  the 
proper  advertisements  having  been  published  and 
notices  served,  the  Local  Government  Board  shall 
take  such  petition  into  consideration,  and  may  either 
dismiss  the  same,  or  direct  a  local  inquiry  as  to  the 
propriety  of  assenting  to  the  prayer  of  such  petition ; 
but  until  such  inquiry  has  been  made  no  provisional 
order  shaU  be  made  affecting  any  lands  without 
the  consent  of  the  owners,  lessees,  and  occupiers 
thereof. 

(5.)  After  the  completion  of  such  inquiry  the  Local  Govern- 
ment Board  may,  by  provisional  order,  empower 
the  local  authority  to  put  in  force,  with  reference  to 
the  lands  referred  to  in  such  order,  the  powers  of  the 
said  Lands  Clauses  Consolidation  Acts  with  respect 
to  the  purchase  and  taking  of  lands  otherwise  than 
by  agreement,  or  any  of  them,  and  either  absolutely 
or  with  such  conditions  and  modifications  as  the 
Board  may  think  fit,  and  it  shall  be  the  duty  of  the 
local  authority  to  serve  a  copy  of  any  order  so  made 
in  the  manner  and  on  the  person  in  which  and  on 
whom  notices  in  respect  of  such  lands  are  required 
to  be  served. 

Provided  that  the  notices  by  this  section  required  to  be  given 
in  the  months  of  November  and  December  may  be  given  in  the 
months  of  September  and  October  or  of  October  cind  November, 
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but  in  either  of  such  last-mentioned  cases  an  inquiry  prelimi-  Seei  176. 
nary  to  the  provisional  order  to  which  such  notices  refer  shall 
not  be  held  until  the  expiration  of  one  month  from  the  last 
day  of  the  second  of  the  two  months  in  which  the  notices  are 
given  ;  and  any  notices  or  orders  by  this  section  required  to 
be  served  on  a  number  of  persons  having  any  right  in,  over, 
or  on  lands  in  common,  may  be  served  on  any  three  or  more 
of  such  persons  on  behalf  of  all  such  persons. 

"  Per  the  Purposes  of  this  Act."— The  principal  purposes  of  thia 
Act  for  which  land  may  be  reouired  are,  under  Part  III.,  to  construct 
sewers  (section  16),  works  for  tne  disposal  of  sewage  (section  27),  public 
conveniences  (section  39),  waterworKs  (section  51),  hospitals  (section 
131),  and  mortuaries  (section  141)  and,  under  Part  IV.,  to  widen  and 
enlarge  streets  and  to  make  new  streets  (section  154),  to  provide  public 
pleasure  grounds,  market  places,  and  market  houses  (section  166),  and 
slaughter-houses.  Power  is  alio  given  to  construct  a  cemetery  by  the 
Public  Health  (Interments)  Act,  1879  (42  &  43  Vict.  c.  31). 

The  powers  as  to  the  construction  of  public  conveniences  and  water- 
works, and  the  powers  to  do  the  work  under  Part  IV.,  mentioned  above, 
were  given  to  urban  sanitarv  authorities,  now  urban  district  councils. 
These  bodies  are  also  given,  by  section  144,  the  powers  of  the  highway 
authorities  under  the  Highway  Act,  1835  (5  &  6  Will.  4,  c.  50).  See 
Appendix.  The  powers  of  the  Open  Spaces  Acts,  1877,  1890,  are  also 
given  to  urban  sanitary  authorities  and  certain  rural  sanitary  authorities. 
See  the  Open  Spaces  Act,  1887  (60  &  51  Vict.  c.  32),  s.  5. 

By  the  Local  Government  Act,  1894  (56  &  57  Vict  c.  73X  s.  25  (1), 
in  rural  districts  the  powers  as  regards  hiKhwavs  are  transferred  to  the 
rural  district  council,  and  by  sub-section  (5)  or  the  same  section,  rural 
district  councils  may  have  such  of  the  powers  of  urban  districts  as  the 
Local  Government  Board  may  by  general  order  direct    As  to  the 

Eowers  of  parish  councils  to  acquire  land,  see  sections  9  and  10  of  the 
ocal  Government  Act,  1894,  post. 

Bub-section  (1.) — ^With  the  Lands  Clauses  Acts  here  mentioned  are 
to  be  read  the  Lands  Clauses  (Umpire)  Act,  1883  (46  &  47  Vict.  c.  15), 
pad,  and  the  Lands  Clauses  (Taxation  of  Costs)  Act,  1895  (57  &  58 
Vict  c  11),  post. 

Section  127  deals  with  the  sale  of  superfluous  land,  ante,  p.  275,  as  to 
the  sale  of  which  see  last  section.  As  to  what  is  the  special  Act,  and 
who  are  the  promoters  of  the  undertaking,  see  section  316,  jaost,  p.  523. 

District  councils  taking  land  under  this  section  for  public  improve- 
ments will  have  to  make  good  the  deficiencies  in  the  poor's  rate  and  land 
tax  under  section  133  of  the  Lands  Clauses  Act,  1845,  ante,  p.  287. 
Giyvsmors  of  Poor  of  Bristol  v.  Mayor  of  Bristol,  18  Q.  B.  D.  549. 

Bub-section  {2.)^Serve  a  Notice. — As  to  service,  see  section  267,  j?a»(, 
and  as  to  service  on  cornmouers,  see  proviso  to  this  section. 

The  service  of  a  notice  under  this  seotion  does  not  bind  the  local 

2l 
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Sect  176.  authority  to  take  the  land,  although  the  pnrtisional  order  may  1*  con- 
—        firmed.     Burges  v.  Urban  Sanitary  Authority  of  Bristol j  50  J.  P.  4^. 

"  OicnerJ* — By  taction  4,  "  owner"  means  the {)ersoD  for  the  timebem;; 
receiving  the  rack  rents  of  the  lands  or  premises  in  connection  with 
which  the  word  is  used,  whether  on  his  own  account,  or  as  agent  or 
truHtee  for  any  other  person,  or  who  would  so  receive  the  same  if  sudi 
lands  or  premises  were  let  at  a  rack  rent  After  the  provisional  order  is 
passed,  the  word  ^  owner "  will  have  the  meaning  given  to  it  in  t]ie 
Lands  Clauses  Consolidation  Act,  1»45,  s.  3,  ante^  p.  6,  namely,  the 
person  entitled  to  sell  and  convey.  Probably  such  owner  ought  t4> 
i)e  served  with  the  notice  under  this  section. 

Provisional  Order. — The  provisions  relating  to  inquiries  by  the  Local 
Govenimeut  Board  will  be  found  in  sections  293—296,  and  to  granting 
provisional  orders  in  sections  297,  296. 

As  to  extending  the  time  limited  for  compulsorr  purchase  by  a  second 
Act  or  provisional  order,  see  Bmtley  v.  Motherkam  and  Kimbencorth 
Local  Board,  4  Ch.  D.  688. 

Power  to        177.  Any  local  authority  may,  with  the   consent  of  the 
et  lands,    j^^^^  Government  Board,  let  for  any  term  any  lands  which 

they  may  posses?,  as  and  when  they  can  conveniently  spare 

the  same. 

Provision  178.  Tt®  Chancellor  and  C^onncil  of  the  Duchy  of 
Slraping  Lancaster  for  the  time  being  may,  if  they  think  fit,  (bat 
to  the  subject  and  without  prejudice  to  the  rights  of  any  lessee, 
of^Lan.  tenant,  or  occupier,)  from  time  to  time  contract  with  any 
local  authority  for  the  sale  of,  and  may  (subject  as  aforesaid) 
absolutely  sell  and  dispose  of,  for  such  sum  as  to  the  said 
Chancellor  and  Council  may  appear  sufficient  consideration, 
the  whole  or  any  part  of  any  lands  belonging  to  Her  Majesty^ 
Her  heirs  or  successors  in  right  of  the  said  Duchy,  or  any 
right,  interest,  or  easement,  in,  through,  over,  or  on,  any  such 
lands  which,  for  the  purposes  of  this  Act,  such  local  authority 
from  time  to  time  deem  it  expedient  to  purchase  ;  and  on 
payment  of  the  purchase  money,  as  provided  by  the  Duchy 
of  Lancaster  Lands  Act,  1855,(a)  the  said  Chancellor  and 
Council  may  grant  and  assure  to  the  said  authority,  under 
the  seal  of  the  said  Duchy,  in  the  name  of  Her  Majesty,  Her 
heirs  or  successors,  the  subject  of  such  contract  or  sale,  and 
such  money  shall  be  dealt  with  as  if  such  subject  had  been 
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sold  under  the  anthority  of  the  Duchy  of  Lancaster  Lands  Sect.  178. 
Act,  1855. 

(a)  18  &  19  Vict,  a  58. 

Arhitration. 

179.  In  case  of  dispute  as  to  the  amount  of  any  compensa-  Mode  of 
tion  to  be  made  under  the  provisions  of  this   Act  (except  to  arbitra- 
where  the  mode  of  determining  the  same  is  specially  provided  *^*^°' 
for),(a)   and  in  case  of  any   matter  which  by  this  Act  is 
authorised   or   directed   to   be   settled  by  arbitration,  then, 
unless  both  parties  concur  in  the  appointment  of  a  single 
arbitrator,  each  party  shall  appoint  an  arbitrator  to  whom  the 
matter  shall  be  referred. 

(a)  Wliere  lands  have  been  taken  compulsorily,  the  compensation  is 
not  settled  under  the  arbitration  clauses  of  this  Act,  but  is  to  be  settled 
accordiug  to  the  provisions  of  the  Lands  Clauses  Act  which  are  incor- 
porated by  section  176.  Ex  parte  Rayner,  3  Q.  B.  D.  446.  If  lands 
are  iDJuriously  affected  by  reason  of  work  done  under  a  provisional  order 
made  pursuant  to  section  176,  which  incorporates  section  68,  the  com- 
pensation for  such  injurious  affection  ought  probably  to  be  settled  under 
the  Lands  Clauses  Acts.  In  the  case  of  injury  done  to  lands  under  the 
other  powers  of  this  Act,  as  in  laying  sewers  or  levelling  streets,  the 
compensation  should  be  settled  under  the  arbitration  clauses  of  this 
Act     See  section  208,  post 

In  some  local  Acts  provision  has  been  made  that  compensation  for 
injury  to  land  should  be  settled  by  arbitration  in  the  manner  provided 
by  the  Public  Health  Act,  1875.  See,  for  example,  the  Ascot  District 
Gas  Act,  1882  (46  &  46  Vict.  c.  cxlii.),  s.  26,  referred  to  in  In  re  Mackerme 
and  the  Ascot  Gas  Company,  17  Q.  £.  D.  114. 

180.  With  respect  to  arbitrations  under  this  Act,  the  Regnla- 
following  regulations  shall  be  observed  ;  (that  is  to  say,)  arbitra- 

(1.)  Every  appointment  of  an  arbitrator  under  this  Act 
when  made  on  behalf  of  the  local  authority,  shall  be 
under  their  common  seal,  and  on  behalf  of  any 
party  under  his  hand,  or  if  such  party  be  a  corpora- 
tion aggregate,  under  their  common  seal : 

(2.)  Every  such  appointment  shall  be  delivered    to  the 
arbitrators,  and  shall  be  deemed  a  submission  to 
arbitration  by  the  parties  making  the  same  : 
2l2 
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SaotldO.  (8.)  After  the  making  of  any  sncb  appointment  the  same 
shall  not  be  revoked  without  the  consent  of  both 
parties,  nor  shall  the  death  of  either  party  operate  as 
a  revocation : 

(4.)  If  for  the  space  of  fourteen  days  after  any  matter  by 
this  Act  authorised  or  directed  to  be  settled  by 
arbitration  has  arisen,  and  notice  in  writing  by  one 
party  who  has  duly  appointed  an  arbitrator  has 
been  given  to  the  other  party,  stating  the  matter  to 
be  referred,  and  accompanied  by  a  copy  of  such 
appointment,  the  party  to  whom  notice  is  given 
fails  to  appoint  an  arbitrator,  the  arbitrator 
appointed  by  the  party  giving  the  notice  shall  be 
deemed  to  be  appointed  by  and  shall  act  on  behalf'  of 
both  parties  : 

(5.)  If  before  the  determination  of  any  matter  so  referred 
any  arbitrator  dies,  or  refuses,  or  becomes  incapable 
to  act,  the  party  by  whom  such  arbitrator  was 
appointed  may  appoint  in  writing  another  person  in 
his  stead  ;  and  if  such  party  fails  so  to  do  for  the 
sjiaoe  of  seven  days  after  notice  in  writing  from  the 
other  party  in  that  behalf,  the  remaining  arbitrator 
may  proceed  ex  parte ;  and  every  arbitrator  so 
appointed  shall  have  the  same  powers  and  autho- 
rities as  were  vested  in  the  arbitrator  in  whose 
stead  the  appointment  is  made  : 

(6.)  If  a  single  arbitrator  dies  or  becomes  incapable  to  act 
before  the  making  of  his  award,  or  fails  to  make  his 
award  within  twenty-one  days  after  his  appoint- 
ment, or  within  such  extended  time,  if  any,  as  may 
have  been  duly  appointed  by  him  for  that  purpose, 
the  matters  referred  to  him  shall  be  again  referred 
to  arbitration  under  the  provisions  of  this  Act,  as  if 
no  former  reference  had  been  made  : 

(7.)  Where  there  is  more  than  one  arbitrator,  the  arbitrator 
shall,  before  they  enter  on  the  reference,  appoint, 
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by  writing  under  their  hands,  an  umpire,  and  if  the  Beet.  180. 
person  appointed  to  be  umpire  dies  or  becomes 
incapable  to  act,  the  arbitrators  shall  forthwith 
appoint  another  person  in  his  stead  ;  and  if  the 
arbitrators  neglect  or  refuse  to  appoint  an  umpire 
for  seven  days  after  being  requested  so  to  do  by  any 
party  to  the  arbitration,  the  Local  Government 
Board  shall,  on  the  application  of  any  such  party, 
appoint  an  umpire  : 

(8.)  K  the  arbitrators  fail  to  make  their  award  within 
twenty-one  days  after  the  day  on  which  the  last  of 
them  was  appointed,  or  within  such  extended  time 
(if  any)  as  may  have  been  duly  appointed  by  them 
for  that  purpose,  the  matters  referred  shall  be 
determined  by  the  umpire  : 

(9.)  The  time  for  making  an  award  by  arbitrators  under 
this  Act  shall  not  in  any  case  be  extended  beyond 
the  period  of  two  months  from  the  date  of  the  sub- 
mission, and  the  time  for  making  an  award  by  an 
umpire  under  this  Act  shall  not  in  any  case  be 
extended  beyond  the  period  of  two  months  from 
the  date  of  the  reference  of  the  matters  to  him  : 

(10.)  Before  any  arbitrator  or  umpire  enters  on  a  reference 
under  this  Act,  he  shall  make  and  subscribe  the 
following  declaration  before  a  justice  of  the  peace  ; 
(that  is  to  say,) 

*'  I,  A.  B.,  do  solemnly  and  sincerely  declare  that 
1  will  faithfully  and  honestly,  and  to  the  best 
of  my  skill  and  ability,  hear  and  determine 
the  matters  referred  to  me  under  the  Public 
Health  Act,  1875. 

''A.  Br 

(11.)  Such  declaration  shall  be  annexed  to  the  award 
when  made  ;  and  any  arbitrator  or  umpire  who 
wilfully  acts  contrary  to  such  declaration  shall  be 
guilty  of  a  misdemeanor  : 
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8ect.l80.  (12.)  Any  arbitrator,  arbitrators,  or  umpire,  appointed  by 
virtue  of  this  Act  may  require  the  production  of 
such  documents  in  the  possession  or  power  of  either 
party  as  they  or  he  may  think  necessary  for  deter- 
mining the  matters  referred,  and  may  examine  the 
parties  or  their  witnesses  on  oath  : 

(13.)  The  costs  of  and  consequent  upon  the  reference  shall 
be  in  the  discretion  of  the  arbitrator  or  arbitrators, 
or  (in  case  the  matters  referred  are  determined  by 
an  umpire)  of  the  umpire  : 

(14.)  Any  submission  to  arbitration  under  the  provisions 
of  this  Act  may  be  made  a  rule  of  any  of  the 
superior  courts,  on  the  application  of  any  party 
thereto  ; 

(15.)  The  award  of  arbitrators  or  of  an  umpire  under  this 
Act  shall  be  final  and  binding  on  all  parties  to  the 
reference. 

Compare  the  somewhat  similar  provisions  as  to  arbitrator  in  the 
Lands  Clauses  Act,  1845,  ss.  23,  25 — 37,  and  the  notes  thereto,  and 
ante^  pp.  56, 61 — 83  ;  and  see  also  the  Arbitration  Act,  1889,  post. 

In  cases  where  the  compensation  is  to  be  assessed  under  this  Act,  the 
provisions  must  be  strictly  followed.  Thus  it  has  been  held  that  the 
Court  cannot  enlarge  the  tune  for  making  an  award  beyond  the  period 
limited  by  this  section.  In  Re  Mackenzie  ayid  the  Ascot  Gas  Company^ 
17  Q.  B.  1).  114,  and  cf.,  section  23  of  the  Lands  Clauses  Act,  1845, 
ante,  p.  66,  and  note,  p.  58,  and  see  Tranmere  Local  Board  v.  Kellett,  II 
L.  T.  (n.s.)  457.  An  award  has  also  been  held  invalid  where  the 
claimant  appointed  an  arbitrator,  but  not  in  WTiting  under  his  hand 
as  provided  in  sub-section  (1).  In  re  Gifford  a7id  Bury  Town  Council, 
20  Q.  B.  D.  368.  An  award  will  be  set  aside  if  made  too  late,  and 
the  time  that  the  umpire  has  for  making  the  award  is  to  be  calculated 
from  the  date  when  tne  arbitrators  disagreed,  and  not  from  the  date 
when  their  powers  expired.  In  re  Yeadon  Local  Board  and  Yeadon 
Waierworks  Company^  41  Ch.  D.  52. 

Claims  181*  All  questions  referable  to  arbitration  under  this  Act 

twenfrv       ^^Jy  wh^re  the  amount  in  dispute  is  less  than  twenty  pounds, 

ponnds       be  determined  at  the  option  of  either  party  before  a  court  of 

referred  to  Summary  jurisdiction,  but   the  court  may,  if  it  thinks  fit, 

court  of      require  that  any  work  in  respect  of  which  the  claim  of  the 

jorisdic-     local  authority  is  made  and  the  particulars  of  the  claim  be 
tion. 
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reported  on  to  them  by  any  competent  surveyor,  not  being  SectlSl. 
the  surveyor  of  the  local  authority  ;   and   the    court  may 
determine  the  amount  of  costs  incurred  in  that  behalf,  and 
by  whom  such  costs  or  any  part  of  them  shall  be  paid. 


267.  Notices,  orders,  and  any  other  documents  required  Sendee  of 
or  authorised  to  be  served  under  this  Act,  may  be  served  by 
delivering  the  same  to  or  at  the  residence  of  the  person  to 
whom  they  are  respectively  addressed,  or  where  addressed 
to  the  owner  or  occupier  of  premises  by  dehvering  the  same 
or  a  true  copy  thereof,  to  some  person  on  the  premises,  or  if 
there  is  no  person  on  the  premises  who  can  be  so  served  by 
fixing  the  same  on  some  conspicuous  part  of  the  premises  ; 
they  may  also  be  served  by  post  by  a  prepaid  letter,  and  if 
served  by  post  shall  be  deemed  to  have  been  served  at  the 
time  when  the  letter  containing  the  same  would  be  deUvered 
in  the  ordinary  course  of  post,  and  in  proving  such  service  it 
shall  be  suiHcient  to  prove  that  the  notice,  order  or  other 
document  was  properly  addressed  and  put  into  the  post. 

Any  notice  by  this  Act  required  to  be  given  to  the  owner 
or  occupier  of  any  premises  may  be  addressed  by  the 
description  of  the  "  owner  "  or  "  occupier  "  of  the  premises 
(naming  them)  in  respect  of  which  the  notice  is  given  without 
further  name  or  description. 

The  service  of  the  notice  to  treat  is  regulated  by  sections  19  and  20  of 
the  Lands  Clauses  Act,  1845,  ante,  pp.  49,  50. 


305.  Whenever  it  becomes  necessary  for  a  local  authority  Entry  on 
or  any  of  their  officers  to  enter,  examine,  or  lay  open  any  ^^nj^^ 
lands  or  premises  for  the  purpose  of  making  plans,  surveying,  of  Act 
measuring,   taking    levels,   making,  keeping    in  repair  or 
examining  works,  ascertaining  the  course  of  sewers  or  drains, 
or  ascertaining  or  fixing    boundaries,  and  the  owner   or 
occupier  of  such  lands  or  premises,  refuses  to  permit  the 
same  to  be  entered  upon  examined  or  laid  open  for  the  pur- 
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8«et  805*  poses  aforesaid  or  any  of  them,  the  local  authority  may,  after 
written  notice  to  such  owner  or  occnpiery  apply  to  a  ooart  of 
summary  jurisdiction  for  an  order  authorising  the  local 
authority  to  enter,  examine  and  lay  open  the  said  lands  and 
premises  for  the  purposes  aforesaid  or  any  of  them. 

If  no  sufficient  cause  is  shown  against  the  application,  the 
Court  may  make  an  order  accordingly,  and  on  such  order 
being  made  the  local  authority  or  any  of  their  officers  may, 
at  all  reasonable  times  between  the  hours  of  nine  in  the  fore- 
noon, and  six  in  the  afternoon,  enter,  examine  or  lay  open 
the  lands  or  premises  mentioned  in  such  order,  for  such  of  the 
said  purposes  as  are  therein  specified,  without  being  subject 
to  any  action  or  molestation  for  so  doing.  Provided  that, 
except  in  case  of  emergency,  no  entry  shall  be  made  or  works 
commenced  under  this  section  unless  at  least  twenty-four 
hours'  notice  of  the  intended  entry,  and  of  the  object  thereof, 
be  given  to  the  occupier  of  the  premises  intended  to  be 
entered. 

The  local  authority  have  other  powers  of  entering  upon  land  tbm 
those  given  under  this  section,  (see  sections  41,  58,  98  and  108X  ^  ^^ 
these  cases  no  order  of  a  court  of  summary  jurisdiction  is  required. 
Lamacraft  v.  St,  Thomas  Rural  Sanitary  Authority,  42  L.T.  (N.a)  365. 
Justices  have  no  power  to  state  a  case  on  refusing  to  make  an  order 
under  this  section.  Diss  Urban  Sanitary  Authority  v.  Aldrich,  2  Q.  B.  D. 
179. 


Compensa-      308.  Where  any  person  sustains  any  damage  by  reason 
caM  of       ^^  ^^®  exercise  of  any  of  the  powers  of  this  Act,  in  relation  to 
damage      any  matter  as  to  which  he  is  not  himself  in  default,  full  com- 
anthoritj.  pensation  shall  be  made  to  such  person  by  the  local  authority 
exercising  such  powers ;  and  any  dispute  as  to  the  fact  of 
damage   or  amount   of   compensation    shall  be   settled  by 
arbitration  in  manner  provided  by  this  Act,  or  if  the  com- 
pensation claimed,  does  not  exceed  the  sum  of  twenty  pounds, 
the  tame  may  at  the  option  of  either  party  be  ascertained  by 
and  recovered  before  a  court  of  summary  jurisdiction. 

"Where  any  person  sustains  any  damage."— If  anv  daniage  is 
dftn*  te  land  by  reAsen  of  the  exer«i«e  of  th*  powerfi  of  this  Act,  tW 
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prineiplee  of  compeDeation  laid  down  in  cases  under  the  Lands  Clauses  Sect.  308. 
Acts  will  apply.    HaU  v.  Mayor  of  Bristol,  L.  R.  2  C.  P.  322.  — 

If  the  powers  of  the  Act  are  exercised  in  a  negligent  manner  and 
damage  result,  the  remedy  will  be  by  action.  Faworother  v.  Bury  Rural 
Sanitary  Autfunity,  37  W.  K.  644.  Cox  v.  Paddingtan  Vestry,  64  L.  T. 
(n.s.)  666 ;  Uttley  v.  Local  Board  ofTodmorden,  44  L.  J.  C.  P.  19  ;  Reg.  v. 
DoArlington  Local  Board,  36  L.  J.  Q.  B.  46.  An  action  will  aim  lie 
against  a  local  authority  for  creating  a  nuisance.  SeUors  v.  Matlock  Bath 
Local  Board,  14  Q.  B.  D.  928. 

It  does  not  appear  to  have  been  decided  whether  the  damage  referred 
to  in  this  Act  means  damage  to  land  and  interests  in  land  as  under  the 
Lands  Clauses  Act,  or  whether  if  a  person  received  an  injury  from  the 
exercise  of  the  powers  of  the  Act  otner  than  to  his  land,  he  would  be 
entitled  to  compensation  if  such  injury  apart  from  the  statute  would 
have  been  actionable. 

"  Full  Compensation  shall  be  made."-*The  principles  of  com- 
pensation when  land  is  taken  will  be  found  in  the  notes  to  section  63 
of  the  Lands  Clauses  Act,  1846,  ante,  p.  Ill,  and  in  the  case  of  lands 
injuriously  affected  in  the  notes  to  section  68,  ante,  p.  129. 

It  is  proposed  here  to  refer  merely  to  those  cases  where  compensation 
lias  been  awarded  in  respect  of  damages  caused  by  the  exercise  of  the 
powers  of  sanitary  authorities. 

Compensation  for  Land  taJeen, — Where  land  is  taken  the  compensation 
-will  by  section  176  be  determined  according  to  the  Lands  Clauses  Acts. 

Where  part  of  an  owner's  land  was  taken  for  sewage  works,  it  was 
lield  that  he  was  entitled  to  recover  compensation  for  the  injurious 
affection  of  the  rest  of  his  land  by  reason  of  the  depreciation  caused 
thereto  for  building  purposes,  by  reason  of  the  construction  and  use  of 
such  sewage  works.    Cowper  Essex  v.  Acton  Local  Board,  14  A  C.  163. 

Compensation  for  Injurious  Affection — Sewers, — By  section  16  local 
authorities  are  allowed  to  lay  and  carry  sewers  under  and  across  any 
street,  road,  or  under  any  lands  whatsoever  within  their  district  They 
have  power  to  do  this  upon  making  compensation,  but  it  is  not  necessary 
that  they  should  previously  purchase  tne  land.  Thus  they  may  carry 
a  sewer  across  pleasure  grounds  belonging  to  a  private  individual,  and 
on  such  a  level  that  the  bottom  of  the  sewer  would  only  be  slightly 
below  the  surface,  and  a  permanent  embankment  would  reouire  to  l)e 
made.  They  may  do  so  without  previously  buying  the  land,  but  they 
must  subsequently  make  compensation.  Roderick  v.  Aston  Local  Board, 
5  Cb.  D.  328.  Similarly  a  local  authority  may  make  manholes  through 
the  land  of  a  private  owner  without  previously  purchasing  the  land, 
such  manholes  being  part  of  the  sewer.  Swanston  v.  Tunckenham  Local 
Board,  11  Ch.  D.  838.  If  the  road  is  a  private  road,  compensation 
could  probably  be  claimed  for  the  removal  of  the  subsolL  Taylor  v. 
Oldham  CorporaUon,  4  Ch.  D.  396,  per  Jsbsbl,  p.  409,  and  see  Farmer  r, 
Waterloo  and  City  Railvjay  Ccmpany  [1896],  1  Cb.  627. 

Injury  to  houses  by  the  making  of  a  sewer  which  would  not  have^ 

S'v«n  riis  to  a  cause  Of  aotion  gives  no  right  to  compansation.  Hall  v. 
a/yorofBristolt  L.  R.  2  C.  P.  322.  But  the  impossibility  of  building 
over  a  sewer,  the  annoyance  likely  to  arise  from  the  opening  of  man- 
holes, and  from  stenches  caused  thereby,  and  the  possible  defective 
eonstruction  of  the  sewer,  are  subjects  which  may  be  properly  considered 
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Sect.  306.  in  a^ti^^ing  the  compensation.     UttUy  v.  Tadmorden  Local  Boards  44 
—       L.  J.  C.  P.  19. 

Prol»ably  alno  the  fact  that  RUpiwrt  atljacent  and  subjacent  ia  required 
for  the  :^wers  should  be  taken  into  account  in  asaessint?  the  coinpen- 
sation.  R'fderick  v.  Aston  Local  Boards  5  Ch.  D.  328,  333  ;  in  re 
Corporation  of  Dudley,  8  Q.  B.  D.  86,  and  see  yormanton  Gas  Company^, 
Pope,  52  L.  J.  Q.  B.  629.  In  the  case  of  mines,  however,  see  the  Public 
Health  (Supiwrt  of  Sewers)  Act^  1883,  post.  Where  a  local  autbtirity 
lay  water  uipe^  along  a  private  road,  which  they  may  do  if  they  have 
the  general  control  of  tlie  ntreets,  they  must  make  compensation  to  the 
owner.     HiU  v.  Wallasey  Local  Board  (1894^  1  Ch.  133- 

Making  and  altering  Road*. — Altering  the  level  of  streets  whereby  the 
access  to  premises  is  olM<tructed  so  that  the  value  of  the  laud  is  affected 
is  clearly  a  subject  for  compensation.    See  ante,  p.  137. 

Thus,  if  a  local  authority  in  paving  and  levelling  a  street  alter  the 
level  so  that  the  access  to  the  house  is  rendered  dangerous  and  difficalt, 
they  must  |)ay  compensation  even  although  the  owner  may  be  liable  to 
pay  a  proi)ortion  of  the  expenses  of  such  paving  and  levelling.  Beg.  v. 
Wallasey  Local  Board,  L.  K.  4  Q.  R  351  ;  and  see  Nutter  v.  AccnigUm 
Local  Board,  4  Q.  B.  D.  376.  If,  however,  the  alteration  in  the  level  of  the 
road  is  made  b^  a  local  authority  under  the  powers  of  the  Highway  Act, 
1835  (5  &  6  Will.  4,  c.  50)  (see  Appendix),  which  powers  are  tran^emd 
to  urban  sanitary  authorities  by  this  Act  (section  144),  owners  cannot 
recover  compensation  under  the  Public  Health  Act,  as  section  908 
prov  ides  only  for  compensation  in  respect  of  the  exercise  of  any  of  the 
powers  of  that  Act.  Burgess  v.  Northtcich  Local  Boards  6  Q.  B.  b.  264 ; 
and  see  Graham  v.  Mayor  of  Newcastle  (1893),  1  Q.  B.  643.  But  if  the 
Local  Board  act  not  only  as  highway  authorities,  but  under  the  Public 
Health  Act,  they  must  pay  compensation  under  this  section.  Brierlti^ 
Hill  Local  Board  v.  Pearsalt,  9  A.  C.  696,  and  see  per  Bowbn,  L.J.,  H 
Q.  B.  D.  736,  737. 

Where  the  owner  of  an  inn  had  land  in  front  of  it  abutting  on  and 
open  to  the  highway  and  on  a  level  with  it,  and  a  local  authority  placed 
kerbstones  ana  made  a  footpath  leaving  convenient  access  to  the  pre- 
mises, the  owner  was  refused  a  mandatory  injunction  directing  the 
removal  of  the  kerbstones,  his  remedy,  if  any,  being  to  obtain  com- 
pensation,   iiellors  V.  Matlock  Bath  Local  Board,  14  Q.  B.  D.  928. 

^'Arbitration  in  manner  provided  by  this   Aot."— As  the 

compensation  is  to  be  settled  as  in  manner  provided  by  this  Act 
(sections  179 — 181,  ante),  the  landowner  has  not  the  option  of  a  j^ryw 
under  section  68  of  the  Lands  Clauses  Act,  1846,  ante^  p.  123.  The 
compensation  in  respect  of  the  purchase  of  land  will  be  settled  as  pro- 
vided in  section  176  according  to  the  Lands  Clauses  Acts,  and  probably 
if  land  is  injuriouslv  aHected  by  reason  of  the  exercise  of  powers  given 
under  a  Provisionaf  Order  which  incorporates  section  68  of  the  Lands 
Clauses  Act,  the  compensation  will  oe  assessable  under  that  Act 
Ex  parte  Rayner^  3  Q.  B.  D.  446. 

It  is  **  the  fact  of  damage,"  and  ^  the  amount  of  compensation,"  tMt 
is  to  be  settled  by  the  arbitrators  under  this  Act  The  jurisdiction  of 
the  arbitrator  is,  therefore,  as  under  the  Land  Clauses  Acts  conferred  to 
settling  Uie  amount^  and  he  has  no  power  to  enquire  into  the  i^pal  title 
of  the  claimanti  or  to  his  right  to  compensation.    Similarly,  if  a  local 
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board  desires  to  contest  the  right  of  any  person  to  compensation,  they  Sect.  308. 
cannot  do  so  until  after  the  amount  has  teen  settled.  They  can  then 
contest  the  matter  in  an  action  brought  upon  the  award.  Pearaall  v. 
BeierUy  Hill  Local  Boa/rd,  9  A.  C.  595  ;  the  cases  of  Reg,  v.  Metropolitan 
Commissioners  of  Sewers,  1  E.  &  B.  694  ;  Reg,  v.  Burslem  Local  Board, 
1  E.  &  K  1077,  and  Bradley  v.  Southampton  Local  Board,  4  E.  &  B.  1014, 
to  the  contrary,  although  under  different  statutes  were  not  approved. 


316.  Ill  t^®  constmction  of  the  provisions  of  any  Act  As  to  con- 
incorporated  with  this  Act  the  term  "  the    special   Act "  of  in- 
inclndes  this  Act,  and,  in  the  case  of  the  Lands  Clauses  Con-  corg)r»ted 
solidation  Acts,  1845,  1860,  and  1869,  any  order  confirmed 
by  Parliament  and  authorising  the  purchase  of  lands  otherwise 
than  by  agreement  under  this  Act,  the  term  "  the  limits  of 
the  special  Act ''  means  the  limits  of  the  district ;  and  the 
urban  or  rural  authority  shall  be  deemed  to  be  "  the  pro- 
moters  of  the   undertaking,"   "the   commissioners,"  or  the 
"  undertakers,"  as  the  case  may  be. 

All  penalties  incurred  under  the  provisions  of  any  Act 
incorporated  with  this  Act  shall  be  recovered  and  applied  in 
the  same  way  as  penalties  incurred  under  this  Act. 


33S.  Nothing  in  this  Act  shall  be  construed  to  authorise  Saving  for 
any  local  authority  to  injuriously  aflFect  any  reservoir,  canal,  rights 
river,  stream,  or  the  feeders  thereof,  or  the  supply,  quality,  g«i«raUy. 
or  fall  of  water  contained  in  any  reservoir,  canal,  river,  or 
stream,  or  in  the  feeders  thereof,  in  cases  where  any  body  of 
persons  or  person  would,  if  this  Act  had  not  passed,  have 
been  entitled  by  law  to  prevent  or  be  relieved  against  the 
injuriously  affecting  such   reservoir,    canal,   river,    stream, 
feeders,  or  such  supply,  quality  or  fall  of  water,  unless  the 
local  authority  first  obtain  the  consent  in  writing  of  the  body 
of  persons  or  person  so  entitled  as  aforesaid. 
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7wm. 

ac  1  Vict 
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41  &  42  Vict.  Cap.  42. 

An   Act  to  amend  and  furtl^  extend    the    Acts  for  ike 
comrnutation  of  tithes  in  England  and  Wales. 

[8th  August,  1878.] 

Whereas  an  Act  was  passed  in  the  session  of  Parliament 
6  k  7         held  in  the  sixth  and  seventh  years  of  the  reign  of  His  late 

Will   4  r 

c.  71*.  '  Majesty,  King  William  the  Fourth,  intituled  **  An  Act  for 
the  commutation  of  tithes  in  England  and  Wales,"  and  the 
said  Act  has  been  amended,  and  the  pro\'isions  thereof  have 
been  extended,  by  Acts  passed  in  the  sessions  of  Parlia- 
ment held  respectively  in  the  first  year,  the  first  and  second 
c.  69.  years,  the  second  and  third  years,  the  third  year,  the  fif4 
^  54  ^^  and  sixth  years,  the  ninth  and  tenth  years,  and  the  twenty- 
2  &  3  Vict  third  and  twenty-fourth  years  of  the  reign  of  Her  present 
8  tivict  Majesty  : 

5  k  6  Vict  ^^^  whereas  it  is  expedient  that  the  said  Acts  should  be 
9^i(\  amended,  and  that  the  provisions  thereof  should  be  further 
Vict  c.  73.  extended  in  manner  hereinafter  mentioned  : 

23  tc  24 

Vict.  c.  93.  Be  it,  therefore,  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons  in  this  present  Parlia* 
ment  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

Beot.  1.  1.  In  all  cases  where  land  charged  with  rentcharge  in 
Redcmp-  H^u  of  tithes  (a)  is  taken  for  any  of  the  following  purposes ; 
tithet      (that  is  to  say,) 

^redfor  '^^^  building  of  any  church,  chapel,  or  other  place  of  public 
public  pur-  worship  ; 

POBOB. 
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The  making  of  any  cemetery  or  other  place  of  hurial  ;  Sect.  1. 

The  erection  of  any  sohool  under  the  Elementary  Education  33  k  34 
Act;(6)  ^''=*-"=-^«- 

The  erection  of  any  town  hall,  court  of  assize,  gaol,  lunatic 

asylum,  hospital,  or  any  other  building  used  for  public 

purposes,  or  in  the  carrying  out  of  any  improvements 

under  the  Artizans  Dwellings  Act,  1875  ;{c)  38  k  39 

Vict.  c.  86. 
The  formation  of  any  sewage  farm  under  the  provisions  of 

the  sanitary  Acts,  or  the  construction  of  any  sewers  or 

sewage  works,  or  any  gas  or  water  works  ; 

Or  the  'enlarging  and  improving  of  the  premises  or 
buildings  occupied  or  used  for  any  of  the  above- 
mentioned  purposes  ; 

the  person  or  persons  proposing  to  carrying  out  the  above- 
mentioned  works,  buildings,  or  improvements  shall,  as  soon 
as  the  said  person  or  persons  are  in  possession  of  the  land, 
and  before  the  land  is  applied  to  any  of  the  purposes 
aforesaid,  apply  to  the  Tithe  Commissioners(rf)  to  order  the 
redemption  of  the  rentcharge  for  a  sum  of  money  equal  to 
twenty-five  times  the  amount  thereof;  and  the  redemp- 
tion money,  with  the  expenses  incident  to  the  redemption, 
shall  be  paid  to  the  said  commissioners  within  a  time  to 
be  fixed  by  such  order,  or  within  any  enlarged  time  the 
commissioners  may  appoint,  and  the  commissioners  shall 
apply  such  redemption  money  in  the  manner  provided  by 
the  said  Acts. 

(a)  By  the  Tithe  Rentcharge  Redemption  Act,  1886  (48  &  49  Vict 
c.  32),  8. 2,  the  provisions  of  this  and  the  other  recited  Acts  are  extended 
to  "  all  com  rents,  rentcharges,  and  money  payments,  payable  out  of  or 
charged  on  any  lands  by  virtue  of  any  Act  of  Parliament  in  lieu  of 
tithes." 

(h)  For  provisions  of  that  Act  as  to  acquisition  of  land,  see  ante, 
p.  502. 

(c)  The  Artizans  Dwellings  Act,  1876,  has  been  repealed  and  in 
effect  re-enacted  by  the  Housing  of  the  Working  Classes  Act,  1890, 

P09t. 

(d)  The  powers  and  duties  of  the  commissioners  under  the  Tithe  Acts 
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B60t.  1.  was  transferred  to  the  Boaid  of  Agriculture  by  the  Board  of  Agriculture 
—       Act,  1889  (62  &  63  Vict,  c  30),  a.  2. 

As  to  compenaation  for  tithes  generally,  see  Lands  Clauses  Consolida- 
tion Act,  1846,  s.  68,  note  "« Tithes,"  ante,  p.  140. 

Applica-        2.  ^0  application  to  the  said  commissioners  in  respect  of 

nSenwh     ^"7   ^^^^   ^^^   ""^7   ^   signed   by  the   secretary   of   any 

tioD.  company  which  shall  have  taken  the  land,  or  in  the  case  of  a 

corporation,  school,  or  other  board,  by  the  clerk  of  the  said 

board  or  corporation,  and  in  every  other  case  by  such  person 

or  persons  as  the  commissioners  may  require. 
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THE  CUSTOMS  BUILDINGS  ACT,  1879. 

42  &  43  Vict.  Cap.  36. 

An  Act  for  the  transfer  of  property  held  for  the  service  of  Her 
Majesty* s  Customs  to  the  commissioners  of  Her  Majesty  s 
xcorks  and  public  buildings  ;  and  for  other  purposes. 

[11th  August,  1879.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1,  This  Act  may  be  cited  for  all  purposes  as  the  Customs  Sect.  1. 
Buildings  Act,  1879.  Shorttitle. 

2.  AH  lands  and  hereditaments  of  freehold  or  leasehold  Lands,  &c., 
tenure  in  Great  Britain,  the  Isle  of  Man,  and  the  Channel  ^  .^*' 
Islands,  i«rhich  are  now  vested  in  the  Secretary  to  the  Com-  the  Ide  of 
missioners  of  Her  Majesty's  Customs  (hereinafter  called  the  ^yj^*  *° 
Commissioners  of  Customs),  or  any  other  person  in  trust  for  Channel 
the  same  commissioners  or  for  the  service  of  Her  Majesty's  for  serrice 
Customs,  shall  become  and  are  hereby  vested  in  the  Commis-  °^  *^® 
sioners  of  Her  Majesty's  Works  and  Public  Buildings  (here-  to  Test  in 
inafter  called  the  Commissioners  of  Works)  for  the  public  gj^^^f 
service,  and  shall  be  subject  to  the  provisions  of  the  Act  of  Works,  &c. 
the  fifteenth  and  sixteenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  twenty-eight,  in  all  respects  as  if  the  same 

had  been  acquired  under  the  provisions  of  that  Act. 

The  Act  mentioned  in  this  section  is  the  Commissioners  of  Works 
Act,  1862.  That  Act,  which  amended  the  Crown  Lands  Act  of  1861, 
constituted  •*  The  Commissioners  of  Her  Majesty's  Works  and  Buildings," 
as  a  corporation  with  that  name  and  with  a  common  seal  for  the 
purpose  of  purchasing,  holding,  and  managing  lands  necessary  for  the 
public  service.  They  were  not  empowered  to  purchase  land  com- 
puLaorily  nor  were  the  Lands  Clauses  Acts  incorporated  even  in  respect 
of  voluntary  purchases,  but  the  Commissioners  of  Public  Works  Act, 
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Sect.  S.  1^94  (67  &  68  Vict.  c.  23^  incorporated  the  Lands  Clauses  Acts  vith 
—  the  above  Act  for  the  puri»oe»e  of  the  purchase  of  land  by  the  commis-* 
sioners  "  excent  the  pro^-isions  thereof  relating  to  the  purchase  and 
taking  of  lana  otherwise  than  by  agreement"  The  Inland  Revenue 
Buildings  Act,  1881  U4&45  Vict.  e.  10),  also  gives  the  commissioneis 
power  to  purchase  land  voluntarily  for  the  service  of  the  Inland 
Revenue  and  incorporates  the  Lands  Clauses  Acts  with  the  9use 
excejition.  Powers  to  take  land  for  specific  purposes  have  also  been 
given  to  the  Commissioners  of  Works  from  time  to  time,  see,  for  example, 
the  Public  Offices  Sites  Act,  1682,  46  &  46  Vict  c  32. 

Copyholds      Q^  ^]  lands  of  copyhold  or  customary  tennre  which  are 
in  customs  now  vested  in  the  Secretary  to  the  Commissioners  of  Customs, 
so  ^ut*in    ^^  ^^y  other  person  in  trust  for  the  same  commissioners  or 
trust  for     for  the  service  of  Her  Majesty's  Customs,  shall  remain  vested 
wonere  of   ^^  ^"^^  Secretary  or  other  person,  hut  in  trust  for  the  Corn- 
Works,      uiissioners   of  Works   for  the  public  service,  and  shall  be 
subject  to  the  provisions  of  the  said  Act  of  the  fifteenth  and 
sixteenth  years  of  the  reign  of  Her  present  Majesty,  chapter 
twenty-eight,  in  all  respects  as  if  the  same  had  been  acquired 
uniler^the  pro\'isions  of  that  Act. 

As  to  com-      4    All  contracts  entered  into  by  or  on  behalf  of  the  C-om- 

pletion  of        .  "^  1       j'l 

existing     missioners  of  Customs  in  respect  of  any  lands  or  beredita- 

contracts.   ^^^^^  j^^  q^^^^  Britain,  the  Isle  of  Man,  or  the  Channel 

Islands  for  the  service  of  Her  Majesty's  Customs,  and  not  at 

the  passing  of  this  Act  fully  performed  and   completed,  may 

be  enforced  and  shall  be  formed  and  completed  for  the  public 

service  in  like  manner  as  if  the  Commissioners  of  Works  had 

been  parties  thereto  instead  of  the  Commissioners  of  Customs. 

Conunii-  g^  The  Commissioners  of  Works  shall,  under  and  subject 
Works**  ^  ^^^  provisions  of  the  Act  of  the  fifteenth  and  sixteenth 
empowered  y^^^^  q(  the  reign  of  Her  present  Majesty,  chapter  twenty- 
chase  eight,  from  time  to  time  purchase,  hire,  or  otherwise  acquire 
inco**)oii-  ^"^^  buildings,  lands,  or  other  hereditaments  as  may  be 
tion  of  necessary  for  the  service  of  Her  Majesty's  Customs  within 
ctJlilL  Great  Britain,  the  Isle  of  Man,  or  the  Channel  Islands ;  and 
^^^'.  for  the  purposes  of  any  such  purchase  the  Lands  Chrnses 
cc.  18  &  19!  (consolidation  Act,  1845,  and  the  Lands  Clauses  Consolida- 
tion (Scotland)  Act,  1845,  and  the  Acts  amending  the  »mfl 
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respectively,  except  so  much  thereof  as  relates  to  the  purchase  Beot.  6. 
of  land  otherwise  than  by  agreement,  are  hereby  incorporated 
with  this  Act,  the  special  Act  being  constrned  to  mean  this 
Act,  and  the  pronaoters  of  the  undertaking  being  cpustrued 
to  mean  the  Commissioners  of  Works. 

6.  The  powers  and  provisions  of  sections  three  hundred  ProvWoiii 
and  thirty-five  to  three  hundred  and  forty-one,  both  inclusive,  to  all, 
and  section  three  hundred  and  forty^five  of  the  Customs  Oon-  *^*^  *"" 
soHdation  Act,  1853,  and  of  sections  two  hundred  and  seventy-  mad  S45  of 
five  and  two  hundred  and  seventy-six  of  the  Customs  Oon-  y^^^^ 
solidation  Act,  1876,  shall  continue  in  force  as  if  this  Act  had  ^'  i^*^*  ^^ 
not  been  passed  (if  the  Commissioners  of  the  Treasury  shall  276  of 
think  fit  to  exercise  the  same),  except  that  the  moneys  referred  5^.  *  ^^og 
to  in  the  two  hundred  and  seventy-^fiftb  section  of  the  said  to  con- 
Act  of  1876,  arising  from  or  paid  in  respect  of  lands  or  here-  fl,^  J^th 
ditaments  in  Great  Britain,  or  the  Isle  of  Man,  or  the  Channel  TariationB. 
Islands,  shall  be  paid  into  the  Bank  of  England  to  the  account 
of  the  Commissioners  of  Works  instead  of  to  the  Commis- 
sioners  of  C'Ustoms,  and  that  lands  which  under  the  two 
hundred  and  seventy-sixth  section  of  the  said  Act  of  1876 
would  have  vested  in  Her  Majesty,  her  heirs  or  successors, 
shall  vest  in  like  manner  in  the  Commissioners  of  Works. 

The  sections  of  the  Customs  Consolidation  Act,  1853,  referred  to 
above,  will  be  found  at  p.  426,  ante.  They  enable  the  commisaioners  to 
take  land  compulsorily,  and  sections  40 — 68  of  the  Lands  Clauses  Acts 
are  incorporated.    See  In  re  WoveVs  Estate^  31  Ch.  D.  607. 

Sections  276,  276,  of  the  Customs  Consolidation  Act,  1876,  above 
refen-ed  to,  are  as  follows  : — 

THE  CUSTOMS  CONSOLIDATION  ACT,  1876. 

As  to  the  application  of  moneys  from  sale,  purchase,  or  exchange  of 
lands, — 

276.  The  moneys  produced  by  sales  or  exchange  of  any  freehold.  Moneys 
leasehold,  or  copyhold  lands,  or  tenementa  bought,  sold,  or  disposed  of  poduced 
by,  for,  or  under  the  direction  of  the  Commissioners  of  Customs,  in-  P7  ^e  of 
chiding  the  moneys  already  paid  by  way  of  deposit  for  the  purchase  of  .?t^°.?® 
any  such  lands  or  tenements  already  contracted  to  be  sold,  and  the  ^^^^. 
residue  of  the  moneys  to  be  received  in  respect  or  on  account  of  such  ^^^^^^^  Jf 
contract,  shall  be  paid  by  the  purchaser  thereof,  or  by  the  person  Cngtoms, 
making  such  exchange,  to  the  Commissioners  of  Customs  for  the  time 

2m 
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Sect.  6.  being,  or  to  rach  person  as  they  shall  appoint  to  receire  the  same,  in 
—  trust  for  Her  Majesty,  her  heirs  and  successors,  for  the  use  of  the  said 
customs  ;  and  the  receipt  of  such  commissioner  or  other  nerson  as  afore- 
said for  such  moneys  (such  receipt  to  be  endorsed  on  tne  conveyance, 
surrender,  or  assignment)  shall  effectually  discharge  the  purchaser  or 
person  by  whom  or  on  whose  account  the  same  shidl  be  paid. 

Money  lor      276.  In  all  c^^^es  where  money  shall  have  been  or  shall  be  agreed,  or 
lands  of      shall  have  been  or  shall  !«  found  by  the  verdict  of  any  jury,  to  be  paid 
ineauaci-     for  the  use  or  pnssossion  of  lands  or  hereditaments  taken  bv  virtue  of 
tated  per-    the  Customs  Acts  Wlonging  to  any  persons  under  any  disability  or  in- 
sons  to  be   capacity,  or  not  having  the  absolute  interest  therein,  the  same  shall  be 
paid  into     p^^  \,y  warrant  of  the  Commissioners  of  the  Treasury  into  the  Bank 
V  "^d     of  England,  in  the  name  and  with  the  privity  of  the  Payma**ter-General 
JSngiana.    ^^^  behalf  of  the  Chancery  Division  of  the  ftigh  Court  of  Justice,  to  be 
placed  to  his  account  there  in  the  matter  of  the  particular  Act  to  the 
credit  of  the  person  claiming  to  l>e  interested  therein,  naming  them 
pursuant  to  the  method  prescril^ed  by  any  Act  in  force  for  the  time 
Deing  for  ref^lating  the  payment  of  money  into  court ;  and  immediately 
upon  the  filing  in  the  Chancery  Division  of  the  High  Court  of  Justice 
of  the  certificate  of  such  Paymaster-General,  with  the  receipt  annexed 
of  the  payment  into  his  name  as  aforesaid  of  any  such  money,  in  con- 
formity with  the  eighth  section  of  the  Act  of  the  twenty-second  and 
twenty-third  ^ears  of  Her  Majesty's  reign,  chapter  twenty-one,  the  said 
land  or  hereditaments  shall  be  vested  in  or  to  the  use  of  Her  Majesty, 
her  heirs  and  successors. 

7 

Repealed  by  the  Statute  Law  Revision  Act,  1894. 

Act  to  he        8.  This  Act  shall  be  registered  in  the  Royal  Courts  of  the 
in  Channel  Islands  of  Guernsey  and  Jersey  respectively,  and  the  said 
^*^^      Royal  Courts  respectively  shall  have  full  power  and  authority 
and  are  hereby  required  to  register  the  same. 
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THE  POST  OFFICE  (LAND)  ACT,  1881. 

44  &  45  Vict.  Cap.  20. 

An  Act  to  amend  the  Law  with  respect  to  the  Acquisition  of 
Land  and  tlie  Execution  of  Instruments  for  the  purposes 
of  the  Post  Office.  [18th  July,  1881.] 

1.  This  Act  may  be  cited  as  the  Post  Office  (Land)  Act,  Sect,  1. 
1881.  BhJttiUe. 

The  second  pan^raph  which  dealt  with  short  titles  and  the  second 
section  which  niaae  this  Act  come  into  operation  on  the  Ist  of 
Septemher,  1881,  have  been  repealed  hj  the  Statute  Law  Revision  Act, 
1894. 

Bv  the  Short  Titles  Act,  1892  (65  &  56  Vict  c  10),  this  Act  is  one  of 
the  i^oet  Office  Acts,  1837—1891.  See  that  Act  for  the  various  short 
titles  of  the  different  Post  Office  Acts.  The  schedule  to  this  Act,  which 
dealt  with  short  titles,  has  been  repealed  also  hy  the  Statate  Law  Revision 
Act,  1894. 

Acquisition  of  Land. 

3.  Whereas  by  tlie  Post  Office  Duties  Acty  1840,  the  Post-  Power  of 
master^  General  is  constituted  a  body  corporate  for  tlie  purpose  \ 


of  holding  and  taking  conveyances  and  leases  of  lands  for  the  ^^^''^ 
service  of  the  post  officej  and  it  is  expedient  to  give  further  chase  of 
powers  for  the  acquisition  of  such  lands :   Be  ft,  therefore j  3^4  yi^^ 
enacted  as  follows :  (a)  «•  ^t  ••  ^7. 

(1.)  The  Postmaster-General,  with  the  consent  of  the 
Treasury,  may  purchase  land  for  the  purpose  of  the  post 
office,  and  shall  take  and  hold  snch  land  on  behalf  of  Her 
Majesty  for  the  service  of  the  post  office ;  and  for  the  pur- 
poses of  this  Act  the  expression  '^  land  "  shall  inclade  any 
right  or  easement  in,  over,  or  in  respect  of  land. 

(2.)  With  respect  to  any  such  purchase  of  land  the  following 
provisions  shall  have  effect ;  (that  is  to  say,) 

(a.)  The  Lands  Clauses  Consolidation  Act,  1845,  and  the  8*9  Vict 

c  18 

Acts  amending  ihe  same  shall  be  incorporated  with 
2m2 
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Sect  3.  this  Act,  except  the  provisions  relating  to  access  to 

the  special  Act,  and  in  construing  those  Acts  for 
the  purposes  of  this  section  "  the  special  Act "  sball 
be  construed  to  mean  this  Act,  and  "  the  promoters 
of  the  undertaking  "  shall  be  construed  to  mean  the 
Postmaster-General,  and  "  land  "  shall  be  construed 
to  have  the  same  meaning  as  is  given  to  it  by  this 
Act, 

(ft,)  The  bond  required  by  section  eighty-five  of  (he  Unds 
Clauses  Consolidation  Act,  1845,(A)  shall  be  under 
the  seal  of  the  Postmaster-Oeneral,  and  shall  be 
sufficient  without  sureties. 

(<*.)  The  provisions  of  the  said  incorporated  Acts  with 
res|)ect  to  the  purchase  of  land  compulsorily  shall 
not  be  put  in  force  until  the  sanction  of  Parlin- 
raent  has  been  obtained  in  manner  in  this  Act 
mentioned. 

(d.)  Three  months  at  the  least  before  an  application  is 
made  to  Parliament  for  sanction  to  the  compulsorv 
purchase  of  land  under  this  Act,  the  Postmaster- 
General  with  the  consent  of  the  Treasury  shall 
serve,  in  manner  provided  by  the  said  incorporated 
Acts,  a  notice  on  every  owner  or  reputed  ovofif? 
lessee  or  reputed  lessee,  and  occupier  of  any  huul 
intended  to  be  so  pqrohased,  describing  the  land 
intended  to  be  taken,  and  in  general  terms  the  par* 
poses  to  which  it  is  to  be  applied,  and  stating  the 
intention  of  the  Treasury  to  obtain  the  sanction  of 
Parliament  to  the  purchase  thereof,  and  inquiring 
whether  the  person  so  served  assents  or  dissents  to 
the  taking  of  his  land,  and  requesting  him  to  for- 
ward to  the  Treasury  any  objections  he  may  have  to 
his  land  being  taken. 

(e.)  The  Treasury  shall,  at  some  time  after  the  service  of 
such  notice,  make  a  local  inquiry  by  a  competent 
officer  into  the  objections  made  by  any  persons 
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t?ho8e  land  is  required  to  be  taken,  and  by  other   Sect  8. 
persons,  if  any,  interested  in  tlie  subject  matter  of 
such  inquiry. 

{/.)  The  Treasury,  if  satisfied  after  such  inquiry  has  been 
made  that  the  land  ought  to  be  taken,  may  submit  a 
Bill  to  Parliament  containing  provisions  authorising 
the  Postmaster-General  to  take  such  land,  and  such 
Bill  shall  in  all  respects  be  deemed  to  be  a  pnbKc 
Bill,  and,  if  passed  into  an  Act,  to  have  conveyed 
the  sanction  of  Parliament  to  the  purchase  comptil- 
sorily  of  the  land  therein  mentioned  or  referred  to, 
and  the  period  for  such  compulsory  purchase  shall 
be  three  years  after  the  passing  of  such  Act : 
Provided  that  if  while  such  Bill  is  pending  in  either 
House  of  Parliament  a  petition  is  presented  against 
anything  comprised  therein,  the  Bill  may  be  re- 
ferred to  a  select  committee,  and  the  petitioner  shall 
be  allowed  to  appear  and  oppose  as  in  the  case  of 
private  Bills. 

(8.)  The  Chancellor  and  Council  for  the  time  being  of  the 
Dnohy  of  Lancaster  may,  if  they  think  fit,  from  time  to  time 
contraot  and  agree  with  the  Postmaster-General  for  the  sale 
of,  and  may  absolutely  make  sale  and  dispose  of,  for  such 
ram  or  sums  of  money  as  to  the  said  chancellor  and  council 
appear  sufficient  consideration  for  the  same,  any  land 
belonging  to  Her  Majesty,  her  heirs  or  successors,  in  right  of 
the  said  duchy,  which,  for  the  purpose  of  the  post  offioe,  the 
PofltDMister-General  may  from  time  to  time  deem  it  expedietit 
to  purchase  with  the  consent  of  the  Treasury,  and  such  land 
may  be  granted  and  assured  to  the  Postmaster-'General,  and 
the  said  moneys  shall  be  paid  and  dealt  with  as  if  the  said 
land  had  been  sold  under  the  authority  of  the  Duohy  of 
Lancaster  Lands  Act,  1855.  ^cta  58. 

(o^  The  recital  has  been  repealed  by  the  Statute  Law  Revision  Act, 

(6)  Antty  p.  222. 
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Beet  4.       4.  All  the  provisions  of  the  Post  Office  Lands  Act,  1863, 

Power  to    with  respect  to  the  sale,  exchange,  leasing,  or  surrender  of 

!S>n^'m»  any  lands  vested  in  the  Postmaster-General  shall  apply  to 

^JU^^^  any  land  purchased  by  the  Postmaster-General   under  the 

^kSt      powers  of  this  Act. 
Vict  c  43. 

Execution  of  Instruments, 

Exemptioo      5.  -Every  deed,  instrument,  receipt,  or  document  made  or 
Z^^^^      executed  for  the  purpose  of  the  post  office  by,  to,  or  with  Her 
G^»l     Majesty  or  any  officer  of  the  post  office,  shall  be  exempt  from 
ttomp        any  stamp  duty  imposed  by  any  Act,  past  or  future,  except 
^^^'         where  such  duty  is  declared  by  the  deed,  instrument,  receipt, 
or  document,  or  by  some  memorandum  endorsed  thereon,  to 
be  payable  by  some  person  other    than  the    Postmaster- 
General,  and  except  so  far  as  any  future  Act  specifically 
charges  the  same. 

The  second  paragraph  has  been  repealed  by  the  Statute  Law  ReTiaion 
Act,  1894. 

depuu  of  0-  ^y  person  having  authority  in  that  behalf,  eith^ 
Post-  general  or  special,  under  the  seal  of  the  Postmaster-General, 
Genenil  n^AJi  on  behalf  of  the  Postmaster-General,  give  any  notice 
^^^^  and  make  any  claim,  demand,  entry,  or  distress  which  the 
make'  Postmaster-General  in  his  corporate  capacity  or  otherwise 
tr^S^'j^*  might  give  or  make,  and  every  such  notice,  claim,  demand, 
entry,  and  distress,  shall  be  deemed  to  have  been  given  and 
made  by  the  Postmaster-General  on  behalf  of  Her  Majesty. 

Section  7,  which  dealt  with  the  execution  of  instruments,  was 
repealed  by  the  Post  Office  (Protection)  Act,  1884  (47  &  48  Vict,  c  76X 
s.  51,  and  instead  it  was  enacted  by  section  15  of  that  Act  as  follows  : — 

15.  Any  instrument  requiring  to  be  executed  by  the  Postmaster- 
General,  or  to  which  he  is  a  puty,  may  be  executed  by  any  of  the 
secretaries  of  the  post  office  in  the  name  of  the  Postiuaster-GconenJ, 
and  if  so  executea,  shall  be  deemed  to  have  been  executed  by  the 
Postmaster-Qeneral,  and  shall  have  eifect  accordingly. 

Any  instrument  purporting  to  be  executed  by  any  of  the  secretaries 
of  the  post  office  in  the  name  of  the  Postmaster-G^eneral,  shall,  until  the 
contrary  is  proved,  be  deemed  to  have  been  so  executed  witliout 
proof  of  the  official  character  of  the  person  appearing  to  have  executed 
the  same 
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Supplemental. 

8.    In  this  Act,  unless  the  context  otherwise  requires, —      Sect  8. 

The  expression  "  the  purpose  of  the  post  office  "  means  any  Defini- 
purpose  of  any  of  the  Post  Office  Acts  or  of  any  Acts 
for  the  time  being  in  force  relating  to  post  office  money 
orders,  post  office  telegraphs,  or  post  office  sayings  banks, 
and  includes  any  purpose  relating  to  or  in  connexion 
with  the  execution  of  the  duties  for  the  time  being 
undertaken  by  the  Postmaster-General  or  any  of  his 
officers. 

Other  expressions  shall  have  the  same  meaning  as  in  the  ^  ^^^* 
Post  Office  (OflFences)  Act,  1837. 

As  to  telegraphs,  see  the  Telegraph  Act,  1892,  post^  and  notes  thereto. 
Sections  9  and  10  deal  with  me  application  of  the  Act  to  Scotland 
and  Ireland  respectively. 
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TEE  METROPOLITAN  OPEN  SPACES  ACT,  1881. 

44  &  45  Vict.  Cap.  34. 

An  Act  to  amend  the  Metropolitan  Open  Spaces  Ad^  1877. 

[Uth  August,  1881.1 

The  principal  provisions  of  this  Act  and  of  the  Metropolitan  Open 
Si«u*e»  Act,  1S77,  as  amended  by  this  Act,  are  by  the  Open  Space 
Act,  1887,  extended  to  every  urban  sanitary  district,  and  to  any 
rural  sanitary  district  in  respect  of  which  the  sanitaiy  authoritT 
shall  have  l)een  invented  by  an  order  of  the  Local  Government  Board, 
with  the  powers  of  the "  Open  Spaces  Acts.  The  Act  of  1877 
thus  extended  enables  such  local  authorities  to  purchase  land  volun- 
tarily for  the  exercise  and  recreation  of  the  public.  The  Act  of  18^1 
enables  trustees  holding  land  under  a  private  or  local  Act  of  Parlia- 
ment, for  the  pur|K>8ea  of  a  garden  or  open  space,  to  convey  the  same  to 
the  local  authority  to  l)e  held  as  an  open  space,  with  the  consent  of 
two-thirds  of  the  owners  and  occupiers  of  any  houses  fronting  upon  or 
the  owners  or  occupiers  of  which  are  liable  to  be  rated  for  the  mainten- 
ance of  such  open  space,  and  who  are  present  at  a  meeting  to  be  held 
for  the  purpose.  It  may  be  conveyed  for  valuable  or  nomiMl 
consideration,  or  as  a  free  gift  Section  2.  The  owner  of  any  open 
space,  subject  to  rights  of  user  for  exercise  and  recreation,  may,  with  the 
consent  of  two-thirds  of  the  i^rsons  interested  and  present  at  a  meeting 
held  for  the  purpose,  convey  to  or  grant  an  easement  to  or  enter  into 
an  agreement  witn  the  local  authority  in  resj)ect  thereof,  so  that  it  may 
be  used  as  a  public  open  space.  Section  3.  Disused  burial  grounds  may 
also  \ye  transferred  to  the  local  authority  for  a  similar  purpose,  who  mar 
lay  them  out  and  manage  them.  In  siich  a  case  such  management  and 
control  must  be  previously  authorised  by  a  facidty  of  the  bishop  of  the 
diocese.     Sections  4  and  5. 

The  Open  Spaces  Act,  1890  (63  &  54  Vict.  c.  15^  further  enables 
trustees  holding  land  in  trust  for  the  purposes  of  public  recreation,  other 
than  under  an  Act  of  Parliament,  or  for  any  charitable  purpose,  with 
certain  consents  and  upon  certain  conditions,  to  transfer  the  same  to  the 
local  authoritv. 

These  local  authorities  are  now  district  councils  under  the  Local 
Government  Act,  1894. 

An  open  space  means  any  land  either  within  or  without  or  partly 
within  or  without  the  district  of  a  local  authority,  of  which  not  more 
than  a  twentieth  part  is  covered  with  buildings,  and  which  is  kid  out 
as  a  garden  or  is  used  for  purposes  of  recreation,  or  lies  waste  and 
unoccupied. 
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As  regards  compensation  for  any  interests  taken  away  under  these 
Acts  it  is  provided  by  this  Act  as  follows  : — 

9«  ^o  estate,  interest,  or  right  of  a  profitable  or  beneficial    Sect.  9. 
nature,  in,  over,  or  affecting  an   open  space,   cburcbyard,  ProYision 
cemetery,  or  burial  ground  shall,  except  with  the  consent  of  pensation. 
the    body    or    person   entitled   thereto   be   taken  away   or 
injuriously  affected  by  anything  done  under  this  Act  without 
compensation  being  made  for  the  same  ;  and  such  compensa- 
tion shall  be  paid  by  the  metropolitan  board,  (a)  vestry,  or 
district  board  by  which  such  estate,  interest  or  right  is  taken 
away  or  injuriously  affected,  and  shall  in  case  of  difference, 
be  ascertained  and  provided  in  the  same  manner  as  if  the  tame 
compensation  were  for  the  compulsory  purchase  and  taking 
or  the  injarious  affecting  of  lands  under  the  provisions  of  the 
Lands    Clauses    Consolidation    Act,   1845,  and    any  Acts  8  &  9  Vict. 
amending  the  same*  ^'  ^  ' 

(a)  By  the  Open  Spaces  Act,  1887,  s.  5,  as  regards  sanitary  authorities 
outside  liondon  having  powers  under  these  Acts,  the  powers  of  the 
Metropolitan  Local  Board  are  to  be  enioyed  by  such  sanitary  authorities, 
and  the  words  "  Metropolitan  Board  *  shall  be  used  in  such  case  as  if 
they  meant  the  aonitaiy  authority  of  the  district. 
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THE  COMMONABLE  RIGHTS  COMPENSATION 
ACT,  1882. 

45  &  46  Vict.  Cap.  15. 

An  Act  to  provide  for  tlie  letter  application  of  moneys  paid  hjf 
way  of  compensation  for  the  compulsory  acquisilm  of 
common  lands  ami  e,rtinyuishment  of  rights  of  common. 

[19th  June,  1882. 

8  Jt9  Vlcr,  Whekkas  under  the  provisions  of  the  Lands  Clauses  Consoli- 
c«  18.  dation  Act,  1845,  and  of  railway  and  other  special  Acts  of 
Parliament,  money  is  directed  or  authorised  to  be  paid  to  a 
committee  as  compensation  for  the  extinction  of  commonable 
rights  or  for  lands,  being  common  lands  or  in  the  nature 
thereof,  the  right  to  the  soil  of  which  belongs  to  the  com- 
moners : 

And  by  the  Lands  Clauses  Consolidation  Act,  1845,(a)  and 

16  k  16      by  the  Inclosure  Act,  1852,(i)  and  the  Inclosure  Act,  1854,(f) 

17  *  18    '  certain  powers  of  apportioning  and  otherwise  dealing  with 
Vict  c.  97.  such  money  are  conferred  upon  any  such  committee  and  upon 

the  Inclosure  Commissioners  for  England  and  Wales  (herein- 
after called  the  Commissioners),  but  such  powers  are  fonni 
in  practice  to  be  insufficient,  and  money  paid  by  way  of  com- 
pensation as  aforesaid  is  often  in  consequence  useless  to  the 
persons  interested  therein  : 

And  whereas  it  is  expedient  to  give  such  powers  of  dealing 
with  such  comi)ensation  money  as  are  hereinafter  specified, 
but  such  powers  cannot  be  conferred  without  the  sanction  of 
Parliament : 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  hj 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

(a)  Ante,  p.  251. 

(b)  Ante,  p.  424. 

(c)  Ante,  p.  433. 
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1.  This   Act  may  be  cited   as  the  Commonable  Rights  Sect  1. 
Compensation  Act,  1882.  Short  title. 

2.  (1.)  With  respect  to  any  money  which  has  been  or  AppUca- 
hereafter  may  be  paid  by  any  railway  or  other  public  com-  comi»nift. 
pany  or  corporate  body  or  otherwise  nnder  the  provisions  ot^^^'^^V 
the  Lands  Clauses  Act  and  any  Act  incorporated  therewith,  eommoa 
or  of  any  other  Act  of  Parliament  to  a  committee  of  com-  ^"^ 
moners  as  compensation  for  the  extinguishment  of  common- 
able or  other  rights  or  for  lands  being  common  lands  or  in 

the  nature  thereof  the  right  to  the  soil  of  which  may  belong 
to  the  commoners,  the  committee  (or  a  majority  in  number 
thereof)  or,  after  the  expiration  of  twelve  months  from  the 
payment  of  such  money  to  the  committee,  any  three  of  the 
persons  claiming  to  be  interested  in  such  money  may  make 
application  in  writing  to  the  Commissioners  to  call  a  meeting 
of  the  persons  interested  in  such  money  to  consider  the 
application  thereof,  and  the  Commissioners  shall  call  a  meet- 
ing accordingly,  and  at  such  meeting  the  majority  in  number 
and  the  majority  in  respect  of  interest  of  the  persons  present 
may  decide  by  resolution  that  such  money  shall  be  applied 
and  laid  out  in  one  or  more  of  the  following  ways  : 

(a.)  In  the  improvement  of  the  remainder  of  the  common 
land  in  respect  of  a  portion  of  which  such  money 
has  been  paid  ; 

(6.)  In  defraying  the  expense  of  any  proceedings  under 

the  Metropolitan  Commons  Acts  or  under  the  8 soviet, 
the  Inclosure  Acts,  1845  to  1878,  with  reference  to^j/Jig  ^^ 
a  scheme  for  the  local  management,  or  a  provisional 
order  for  the  regulation,  of  such  common  land,  or  of 
any  application  to  Parliament  for  a  private  bill  or 
otherwise  for  the  preservation  and  management  of 
such  common  land  as  an  open  space  ; 

\c.)  In  defraying  the  expense  of  any  legal  proceedings  for 
the  protection  of  such  common  land,  or  the  com- 
moners' rights  over  the  same  ; 
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BtotS.       (d.)  In  the  parohase  of  additional  land  to  be  used  as 
common  land  ; 
(e.)  In  the  purchase  of  land  to  be  used  as  a  recreation 
ground  for  Uie  neighbourhood  ; 

and  any  such  resolution  shall  bind  the  minority  and  all  absent 
parties,  and  the  Commissioners  shall  make  an  order  under 
their  seal  for  the  payment  to  them  of  any  expenses  incurred 
by  them  in  relation  to  the  matter,  and  (subject  to  such  pay- 
ment) for  the  application  of  the  money  according  to  soch 
resolution,  and  the  committee  or  the  persons  in  whose  names 
such  money  stands  or  is  invested,  or  the  survivors  or  sur- 
vivor in  account  of  such  persons,  or  the  legal  personal 
representative  of  such  survivor,  shall,  ui>on  service  of  any 
such  order  of  the  Commissioners  as  aforesaid  upon  them  or 
any  of  them  or  any  person  on  their  behalf  as  the  Comfflis- 
sioners  may  direct,  pay  and  apply  the  said  money  or  realise 
any  security  in  which  the  same  is  invested,  and  pay  and 
apply  the  proceeds  thereof  in  manner  directed  by  the  said 
order. 

(2.)  Any  land  so  purchased  as  aforesaid  for  use  as  common 
land  shall  be  conveyed  to  and  vest  in  trustees  upon  trusts  for 
the  persons  interested,  such  trustees  to  be  appointed,  and  such 
trusts,  and  the  powers  and  duties  of  the  trustees,  and  pro- 
visions for  the  appointment  of  new  trustees  from  time  to  time 
to  be  declared  and  provided  by  an  order  under  the  seal  of  the 
commissioners,  pursuant  to  resolutions  to  be  passed  at  a  special 
meeting  of  the  persons  interested,  convened  by  the  said  com- 
missioners by  such  majorities  as  aforesaid. 

(3.)  Every  appointment  of  a  new  trustee  or  of  new  trustees, 
in  pursuance  of  this  Act,  shall  be  subject  to  confirmation  by 
the  commissioners  under  their  seal,  and  upon  such  confir- 
mation the  land  shall  vest  in  the  remaining  and  the  newly 
appointed  trustees  without  any  conveyance. 

(4.)  The  commissioners  shall  publish  such  notice  of  any 
meeting  held  under  this  Act,  and  frame  such  rules  and  giv« 
such  directions  for  the  conduct  of  suoh  meetings  and  tha 


BBOBEATION  GBOTTNDS.  541 

service  of  orders  made  by  them  under  this  Act  as  they  may   Sect,  2, 
deem  fit,  and  may,  if  they  think  fit,  direct  an  assistant  com* 
missioner  appointed  by  them  to  preside  at  any  such  meeting, 
and  any  suoh  meeting  may  be  adjourned  from  time  to  time, 

(5.)  Any  land  so  purchased  as  aforesaid  for  use  as  recrea- 
tion ground  shall  be  conveyed  to  and  vest  in  the  local  autho- 
rity as  specified  in  the  schedule  to  this  Act  for  the  district 
within  which  guch  land  is  situate,  and  shall  be  held  and 
managed  by  such  local  authority,  subject  to  and  in  accordance 
with  the  provisions  relating  to  recreation  grounds  respectively 
contained  in  the  Inclosure  Acts,  1845  to  1878. 

3.  Any  moneys  heretofore  paid  or  hereafter  to  be  paid  by  Applica- 
any  railway  or  other  public  company  or  body  corporate  or  comj^nga- 
otherwise  under  the  provisions  of  the  Lands  Clauses  Act,  tion^o'^ey 
1845,  and  any  Act  incorporated  therewith,  or  any  other  Act  tion 

of  Parliament,  to  any  local   authority  as   specified   in  the  f^^^g^jj 
schedule  to  this  Act,  or  to  the  churchwardens  and  overseers  gardens, 
of  a  parish  in  respect  of  any  recreation  ground  or  allotment  for 
field  gardens  taken  under  the  powers  of  any  suoh  Act  or  Acts 
of  ParUament  shall  be  applied  in  manner  provided  by  the 
Inclosure  Acts,  1845  to  1878,  as  amended  by  the  Commons  42&43 
Act,  1879,  with  respect  to  the  surplus  rents  arising  from 
recreation  grounds  and  field  gardens  respectively. 

4,  In  any  case  where  money  paid  by  way  of  compensation  Provision 
as  aforesaid  has,  before  the  passing  of  this  Act,  been  applied  where 
in  any  one  or  more  of  the  ways  authorised  by  this  Act,  a  ™<?"Y 
resolution   may  be  passed,   at  any  meeting   of  the  persons  way  of 
interested,  called  by  the  commissioners  in  manner  provided  ^^^JJ]^" 
by  this  Act,  by  such  majorities  as  aforesaid,  approving  of  such  already 
application,  and  such  application  shall,  upon  the  allowance  of  applied  in 
such  resolution  by  the  commissioners  under  their  seal,  be  ^'^^J"*?^^ 
deemed  to  have  been  lawfully  made  under  the  provisions  of  by  this 
this  Act ;  and  the  committee  or  other  persons  by  whom  such  ^^^' 
money  has  been  so  applied  shall  thereupon  be  discharged 

from  all  liabiKty  in  respect  of  such  money  so  applied.     And 
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Sect  4.  tho  provisions  of  this  Act  contained  with  respect  to  the  deck- 
ration  of  trusts,  and  the  powers  and  duties  of  trustees,  and 
the  appointment  of  new  trustees,  from  time  to  time,  shall 
apply  in  every  case  in  which  such  money  has,  before  the 
passing  of  this  Act,  been  laid  out  in  the  purchase  of  land. 


DepoRttof 
orden. 


Exception 
of  the  New 
Fomt. 


5.  Copies  of  all  orders  made  by  the  commissioners  under 
this  Act  shall  be  deposited  and  kept  in  like  manner  as  copies 
of  an  award  are  by  the  Inclosure  Act,  1845,  directed  to  be 
deposited  and  kept. 

Q.  This  Act  shall  not  extend  to  the  New  Forest. 


SCHEDULE. 


Situation  of  Land. 


Local  Aathoritj. 


Within  the  Metropolis    -    -    -    - 

Not  within  the  Metropolis,  but 
within  the  district  of  an  urban 
sanitary  authority,  as  defined 
by  the  Public  Health  Act,  1875, 
or  any  Act  amending  the  same. 

Elsewhere  than  within  the  Metro- 
polis or  the  district  of  an  urban 
sanitary  authority  as  above 
defined. 


The  Metropolitan  Board  of  Works. 
The  urban  sanitary  authority. 


The  churchwardens  and  oveiseen 
of  the  parish. 
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THE  ELECTRIC  LIGHTING  ACT,  1882. 

45  &  46  Vict.  Cap.  56. 

An  Act  to  facilitate  and  regulate  the  supply  of  Electricity  for 
Lighting  and  other  purposes  tn  Great  Britain  and  Ireland. 

[lath  August,  1882.] 

Bb  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral, and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  for  all  purposes  as  the  Electric  Sect.l> 
Lighting  Act,  1882.  Short  tide. 

2.  The  provisions  of  this  Act  shall  apply  to  every  local  AppUca- 
authority,  company,  or  person  who  may  by  this  Act  or  any  Act. 
license  or  provisional  order  granted  under  this  Act,  or  by 

any  special  Act  to  be  hereafter  passed,  be  authorised  to  supply 
electricity  within  any  area  (in  this  Act  referred  to  as  "  the 
undertakers")  and  to  every  undertaking  so  authorised,  except 
so  far  as  may  be  expressly  provided  by  any  such  special  Act ; 
and  every  such  license,  provisional  order,  and  special  Act, 
is  in  this  Act  included  in  the  expression  "  license-order,  or 
special  Act." 

This  Act  has  been  amended  by  the  Electric  Lighting  Act,  1888 
(51  &  62  Vict.  c.  12),  and  the  two  Acts  are  to  be  read  together  as 
one  Act. 

By  these  Acts  local  authorities,  companies,  or  persons  may  be  autho- 
rised to  supply  electricity  and  to  construct  the  necessary  works  for  so 
doing.  Tney  may  be  authorised,  subject  to  certain  consents,  by  license 
of  the  Board  of  Trade  (section  3  of  1882  ActX  by  provisional  order  con- 
firmed by  Act  of  Parliament  (section  4  of  1882  Act),  or  by  special  Act. 

Section  10  enables  lands  to  be  purchased  and  tne  works  to  be  con- 
structed. There  is  no  power,  however,  to  take  lands  compulsorily. 
Compensation  for  any  damage  done  is  given  by  section  17. 
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Sect  10.       10.  The  undertakers  mar,  subject  to  and  in  accordance 
General      with  the  provisions  and  restrictions  of  this  Act,  and  of  any 
ondCT^  ^    ^^  made  by  the  Board  of  Trade  in  pursuance  of  this  Act, 
takeri        and   of  any  license,   order,  or  special  Act  authorising  or 
licence  or   aiFecting  their  undertaking,  and  for  the  purpose  of  supplying 
oJder**^'*^  electricity,  acquire  such  lands  by  agreement,  construct  such 
works,  acquire  such  licenses  for  the  use  of  any  patented  or 
protected  processes,  inventions,  machinery,  apparatus,  methoi^ 
materials,   or   other   things,  enter  into  such  contracts,  and 
generally  do  all  such  acts  and  things  as  may  be  necessary 
and  incidental  to  such  supply. 
Aa  to  making  compensationi  see  eection  Hi  ii^frcLf  mi  aote  thereto. 
•  •  •  ♦  * 

Incorpora-      12.  The  provisions  of  the  following  Acts  shall  be  incor- 

^rtain       porated  with  this  Act ;  that  is  to  say, 

fTc^uZ       (!•)  The  Lands  Clauses  Acts,  except  the  enactment*  with 

(\mnolida-  resi>ect  to  the  purchase  and  taking  of  lands  othe^ 

wise  than  by  agreement,  and  except  the  enactments 
w4th  respect  to  the  entry  upon  lands  by  tbe  pro- 
moters of  the  undertaking  ;  and 

10  &  11  (2.)  The  provisions  of  the  Gasworks  Clauses  Act,  18iI,W 

Vict.  c.  15.  ^^|.j^  respect  to  breaking  up  streets  for  the  purpose  of 

lajang  pipes,  and  with  respect  to  waste  or  misn^ 
of  the  gjis  or  injury  to  the  pipes  and  other  works? 
except  so  much  thereof  aa  relates  to  the  u»e  of  WJ 
burner  other  than  such  as  has  been  provided  or 
approved  of  by  the  undertakers ;  and 

34  &  35  (3.)  Sections  thirty-eight  to  forty-two  incluaive,  and  wo- 

^''''^- ""•  *^'  tions  forty.five    and  forty-six,  of   the    Gasworks 

Clauses  Act,  1871. 

For  the  purposes  of  this  Act,  in  the  oouitrnction 
of  all  the  enactments  incorporated  by  this  section 
"  the  special  Act "  means  this  Act  inclusive  of  (iny 
license,  order,  or  special  Act ;  and  the  •*  promoters 
or  "  undertakers,"  and  "  the  undertaking,"  as  the 
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case  may  be,  mean  the  undertakers  and  the  under-  Seat  12» 
taking  respectively  under  this  Act. 

In  the  construction  of  the  said  Lands  Clauses  Acts, 
"  land  "  includes  easements  in  or  relating  to  lands. 

In  the  construction  of  the  said  Gasworks  Clauses 
Act,  1847,  and  the  Gasworks  Clauses  Act,  1871, 
the  said  Acts  shall  be  construed  as  if  "  gas''  meant 
"  electricity,"  and  as  if  "  pipe  "  meant  electric  line, 
and  "  works "  as  defined  by  this  Act,  and  as  if 
^^  the  limits  of  the  special  Act "  meant  the  area 
within  which  the  undertakers  are  authorised  to 
supply  electricity  under  any  license,  order,  or 
special  Act. 

All  offences,  forfeitures,  penalties,  and  damages  under  the 
said  incorporated  provisions  of  the  said  Acts  or  any  of  them 
may  be  prosecuted  and  may  be  recovered  in  manner  by  the 
said  Acts  respectively  enacted  in  relation  thereto,  provided 
that  sums  recoverable  under  the  provisions  of  section  forty  of 
the  Gasworks  Clauses  Act,  1871,  shall  not  be  recovered  as 
penalties,  but  may  be  recovered  summarily  as  civil  debts. 

(a)  Under  section  6,  compensation  must  be  given  for  breaking  up  the 
streets,  and  private  property  must  not  be  entered  upon.  See  note  to 
tbe  Qas  and  Water  Facilities  Act,  1870,  antey  p.  498.  As  to  mines  below 
the  streets,  see  section  33,  infra^  p.  548. 


16.  If  at  any  time  after  the  undertakers  have  placed  any  Clause  for 
t  J        .  1  ,  protection 

works  under,  m,  upon,  over,  along  or  across  any  canal,  any  ©f  canals. 

person  having  power  to  construct  docks,  basins  or  other  works 

upon  any  land  adjoining  to  or  near  such  canal,  constructs 

any  dock,  basin  or  work  on  such  land,  but  is  prevented  by  the 

works  of  the  undertakers  from  forming  a  communication  for 

the  convenient  passage  of  vessels  with  or  without  masts 

between  such  dock,  basin  or  other  work,  and  such  canal ;  or 

if  the  business  of  such  dock,  basin  or  other  work  is  interfered 

with  by  reason  or  in  consequence  of  any  such  works  of  the 

Undertt^kers,  then  the  undertakers  at  the  request  of  nsch  person, 

2k 


546  THE  ELSGTBIG  LIGHTINQ  ACT,  1882. 

BectH.  and  on  having  reasonable  fadlitieB  a£Porded  them  by  Urn  for 
placing  works  round  snch  dock,  basin  or  other  work,  under, 
in,  upon,  over,  along  or  across  land  belonging  to  or  imder  his 
control,  shall  remove  and  plaoe  their  work  aooordingly .  If 
any  dupnte  arises  between  the  undertakers  and  snch  person 
as  to  the  facilities  to  be  afforded  to  the  undertakers,  or  as  to  the 
direction  in  which  the  works  are  to  be  placed,  it  shall  be 
determined  by  arbitration. 
As  to  arbiUation,  bm  section  88. 

Compensa-  \^^  In  the  exercise  of  the  powers  in  relation  to  the  execn- 
daxDAge.  ^10^  of  works  given  them  under  this  Act,  or  any  license, 
order,  or  special  Act,  the  undertakers  shall  cause  as  little 
detriment  and  inconvenience  and  do  as  little  damage  as  may 
be,  and  shall  make  full  compensation  to  all  bodies  and  j  ersons 
interested  for  all  damage  sustained  by  them  by  reason  or  in 
consequence  of  the  exercise  of  such  powers,  the  amount  and 
application  of  such  compensation  in  case  of  difference  to  be 
determined  by  arbitration. 

The  compenaation  here  referred  to  is  in  respect  of  the  execution  of  die 
works.  Section  10,  read  in  conjunction  with  the  interpretation  section 
(32),  is  confined  to  construction  of  the  works  required  to  supply 
electricity,  and  does  not  apply  to  their  subsequent  user.  Section  IT 
does  not  apply  to  damages  caused  by  the  use  of  the  works.  SKeffer  m 
City  of  Lonaon  Electric  Lighting  Company  and  Meux*s  Brewery  (7ompa«jf  v. 
Lawe  (1895),  1  Ch.  287,  p.  320. 

Undertakers  of  electrical  works  are  not  authorised  by  these  sections, 
apart  from  any  provisions  of  the  provisional  order,  to  create  a  nmsuice. 
Such  works  are  distinct  from  railwavs  which  are  constructed  within  i 
definite  line  of  operations  within  wnich  a  railway  company  can  make 
its  works,  and  if  a  nuisance  is  created,  notwithstanding  reasonable  care, 
it  is  to  be  taken  as  sanctioned  by  the  Legislature.  There  is  no  such  limit 
in  these  cases,  and  if  a  nuisance  is  created  the  undertakers  are  liable  to 
Le  restrained  by  injunction,  and  the  payment  of  damages  is  not  a  suffi- 
cient remedy.  S.  C.,  and  see  Attomey-GmenU  v.  Gas  Light  and  Cdt 
Company^  7*  Ch.  D.  217  ;  Attomey-Gmnal  v.  Leedt  CofporcrfMn,  6  Ch. 
083  ;  Metropolitan  Asylum  District  Board  v.  HUl,  6  A.  C.  193  i  Naiti^ 
Telephone  Company  v.  Baker  (1893),  2  Ch.  186. 


Arbitra-         g8.  Where  any  matter  is  by  this  Act,  or  any   license, 
order,  or  special  Act,  directed  to  be  determined  by  arbitra- 
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iion,  snch  matter  shall,  except  as  otherwise  expressly  pro-  Sect  88. 
Tided,  be  determined  bj  an  engineer  or  other  fit  person  to  be 
nominated  as  arbitrator  by  the  Board  of  Trade  on  the  appli- 
cation of  either  party,  and  the  expenses  of  fche  arbitration 
shall  be  borne  and  paid  as  the  arbitrator  directs. 

Any  license  or  provisional  order  granted  nnder  this  Act 
shall  be  deemed  to  be  a  special  Act  within  the  meaning  of  the 

Board  of  Trade  Arbitrations,  &c.,  Act,  1874.  37  &  38 

'       '  Vict  c.  40. 


32.  Iq  this  Act,  unless  the  eontext  otherwise  requires —    interpre- 
tation. 
The  expression  "  eleetricity '^   means  eleotricityi  electric 

current,  or  any  like  agency  : 

The  expression  ^'electric  line"  means  a  wire  or  wires,  ' 
conductor,  or  other  means  used  for  the  purpose  of  con- 
veying, transmitting,  or  distributing  electricity  with  any 
casing,  coating,  covering,  tube,  pipe,  or  insulator  enclos- 
ing, surrounding,  or  supporting  the  same,  or  any  part 
thereof,  or  any  apparatus  connected  therewith  for  the 
purpose  of  conveying,  transmitting,  or  distributing  elec- 
tricity or  electric  currents  : 

The  expression  "  works  "  means  and  includes  electric  lines, 
also  any  buildings,  machinery,  engines,  works,  matters, 
or  things  of  whatever  description  required  to  supply 
electricity  and  to  carry  into  effect  the  object  of  the 
undertakers  under  this  Act : 

The  expression  "company"  means  any  body  of  persons 
corporate  or  unincorporate  : 

The  expression  "Lands  Clauses  Acts"  means  the  Lands 8 & 9 Vict 
Clauses  Consolidation  Acts,  1845,  1860,  and  1869  :  23  &  24 

The  expression  "street"  includes  any  square,  court,   or^/j^Q^ 
alley,  highway,  lane,  road,  thoroughfare,  or  public  passage,  32  &  33 
or  place,  within  the  area  in  which  the  undertakers  are 
authorised  to  supply  electricity  by  this  Act  or  any  license, 
order,  or  special  Act : 

2  N  2 
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8aet32i      The  expression  "  telegram **  has  the  same  meaning  as  in 
Virt.  c  75  *®  Telegraph  Act,  1869. 

33.  Nothing  in  this  Act  shall  limit  or  interfere  with  the 
Porthe  rights  of  any  owner,  lessee,  or  occupier  of  any  mines  or 
of  minefc    minerals  lying  under  or  adjacent  to  any  road  along  or  across 

which  any  electric  line  shall  he  laid  to  work  such  mines  and 

minerals. 

It  would  therefore  appear  that  mine  cwnen  will  not  be  liable  in 
reapect  of  any  damage  causHl  to  the  lines  by  working  any  minea  that 
may  lie  under  them.  In  re^npect  of  gas  pipes  they  have  been  held  liable 
for  such  damage.  Bee  Normanton  Oiu  Company  v.  Pope,  52  L.  J.  Q.  B. 
629,  and  note  to  the  Oas  and  Water  FacUities  Act,  1870,  antt^  tl  ^^' 
In  reapect  of  a  local  authority  carrying  out  the  works,  the  Public  Health 
(Support  of  Sewers)  Act,  1883,  pof^,  p.  551,  may  possibly  apply  unless  the 
provision  in  section  5  excludes  this  section. 
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THE   LANDS  CLAUSES  (UMPIRE)   ACT,  1883. 

46  &  47  Vict.  Cap.  15. 

An  Act  to  amend  the  Lands  ClaiLses  Consolidation  Actj  1845. 

[18th  June,  1883.] 

Whebbas  it  is  expedient  that  the  provisions  contained  in 

the  Lands  Clauses  Consolidation  Act,  1845,  in  relation  to  the  8  &9  Vict 

appointment  of  umpires  should  be  amended  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present  Parlia- 
ment assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1,  The  following  words  in  section  twenty-eight  of  the  S6Ct.l. 
Lands  Clauses  Consolidation  Act,  1845,  are  hereby  repealed, 
that  is  to  say,  "  in  any  case  in  which  a  railway  company  shall 
be  one  party  to  the  arbitration,  and  two  justices  in  any  other 
case,"  and  that  section  shall,  in  relation  to  the  appointment  of 
any  umpire  under  the  provisions  thereof  after  the  passing  of  Amend- 
this  Act,  apply  as  if  such  words  were  omitted,  and  the  same  J^Son^28 

section  shidl  accordingly  be  read  and  have  effect  as  follows  :    of  8  Vict 
®  -^  c.  18  ex- 

28.    If  ill  either   of  the  cases  aforesaid   the  said^ding 
arbitrators   shall  refuse  or  shall  for  seven   days  after  of  appoint- 
request  of  either  party  to  such  arbitration  neglect  to^^J^jjljf, 
appoint  an  umpire,  the  Board  of  Trade  shall,  on  the  Board  of 
application  of  either  party  to  such  arbitration,  appoint        ^ 
an  umpire,  and  the  decision   of  such  umpire   on  the 
matters  on  which  the  arbitrators  shall  differ,  or  which 
shall  be  referred  to  him  under  this  or  the  special  Act, 
shall  be  final. 

See  notes  to  section  28  of  the  Lands  Clauses  Act,  1845. 
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B^^*"^       2,  This  Act  may  be  cited  as  the  Lands  Clauses  (Umpire) 
ShorttiUe,  Act,  1883. 

By  the  Inteq>reUtion  Act,  1889  (52  &  53  Vict,  c  63X  8.  23,  in  auv 
Act  pMted  after  the  Itt  January,  1890^  unleH  the  oontrary  intention 
ap[)eans  ^  the  expression  '  Lands  Clauses  Acts '  shall  mean"  as  respects 
England  and  Wales,  the  Lands  Clauses  Consolidation  Act,  1845,  the 
Lands  Clauses  Consolidation  Amendment  Aot,  1860,  the  Lands  Clauses 
Consolidation  Act,  1869,  and  the  Lands  Clauses  (Umpire)  Act,  1883, 
and  any  Acts  for  the  time  being  in  force  amending  the  same."  There  is 
one  other  such  Act— The  UjhU  Claosoa  (Taxation  of  OosU)  Ad*  1895 
(58  &  59  Vict,  c  11). 
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THE  PUBLIC  HEALTH  ACT,  1875,  (SUPPORT  OF 
SEWERS,)  AMENDMENT  ACT,  1883. 

46  &  47  Vict,  Cap.  37. 

An  Act  to  amend  the  Public  Health  Acty  1875,  and  to  make 
provision  with  respect  to  the  support  of  public  sewers  and 
sewage  works  in  mining  districts, 

[25th  August,  1883.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  \Yith  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  Thia  Act  may  be  cited  as  the  Public  Health  Act,  1875,   Sect.l. 

(Support  of  Sewers,)  Amendment  Act,  1883,  and  shall  be  short  title 

construed  as  one  with  the  Public  Health  Act,  1875,  (in  this  "f  ^  ®?°- 

Btraction. 
Act  called  the  principal  Act,)  as  amended  by  the  Acts  for  the 

time  being  in  force  amending  the  same. 

2.  In  this  Act, —  Interpre- 
The  expression  "  sanitary  work  "  means  any  existing  or 

future  building  or  work  constructed  by  or  vested  in  or  under 
the  control  of  a  local  authority  under  the  powers  or  for  the 
purposes  of  so  much  of  the  principal  Act  or  of  any  general  or 
local  Act  or  Provisional  Order  as  relates  to  the  construction 
or  maintenance  of  any  works  of  sewerage,  drainage,  sewage 
disposal,  lighting,  or  water  supply,  and  includes  any  fixtures, 
pipes,  fittings,  or  apparatus  connected  with  any  such  work, 
and  belonging  to  or  used  by  the  local  authority  : 

The  expression  *' support"  includes  vertical  and  lateral 
support : 

The  expression  "Sanitary  Act"  means  the  Act  or  Pro- 
visional Order  under  the  authority  of  which  a  sanitary  work 


562  PUBLIC  HKALTH  AMENDMENT  ACT,  1883. 

Bact  2*  has  been  or  is  constructed  or  is  maintained,  whether  such  Ad 
or  Order  vnks  passed  and  confirmed  before  or  after  the  com- 
mencement of  this  Act : 

The  expression  "  person  "  includes  a  body  corporate. 

AppUc*.  3*  The  provisions  of  the  Waterworks  Clauses  Act,  1847, 
proriflioDfl  sections  eighteen  to  twenty-seven  (both  incloave),  with 
of  the  respect  to  mines,  shall,  in  relation  to  any  sanitary  work  of  a 
local  authority,  be  deemed  to  be  incorporated  with  this  Act 


Ad^47.  *°^  ^^^  *^®  Sanitary  Act  under  the  authority  of  which  swh 
10&  11      sanitary  work  has  been  or  is  constructed  or  is  maintains, 
with        '  ^^  ^he  following  modifications  (that  is  to  say)  : 
aSne^to        (!•)  For  the  purposes  of  such  incorporation  the  said  pro- 

■"»i*7  visions  of  the  Waterworks  Clauses  Act,  1847,  shall 

works  over  i        .-   i  .  ,  i  _.  I     ^ 

minet.  be  construed  as  if  the  expression  ^^  the  undertaKers 

referred  to  the  local  authority,  and  as  if  the  expre- 

sion  "the  special  Act"  referred  to  such  Sanitary 

Act  and  this  Act,  and  as  if  expressions  relating  to 

pipes,  conduits,   or  other  works  referred  to  the 

sanitary  work : 

(2.)  The  local  authority,  by  or  with  any  notice  under  the 
Waterworks  Clauses  Act,  1847,  of  willingness  to 
treat  for  or  make  compensation,  or  of  intention  to 
prevent  or  interfere  with  the  working  of  any  mines, 
may  specify  and  define  the  nature  and  extent  of 
support  which  they  require  to  be  left,  and  any  such 
notice  may  extend  to  minerals  beyond  the  distance 
of  forty  yards  mentioned  in  the  said  Act  or  to  such 
less  distance  as  the  local  authority  think  fit : 

C3.)  As  regards  sanitary  works  e2dsting  at  the  passings 
this  Act  the  local  authority  shall  cause  the  survey 
and  map  referred  to  in  section  nineteen  of  the 
Waterworks  Clauses  Act,  1847,  to  be  made  within 
twelve  months  after  the  passing  of  this  Act : 

(4.)  The  amount  of  any  compensation  in  respect  of  support 
for  a  sanitary  work  payable  by  a  local  authority 
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tmder  the  provisions  of  the  Waterworks  Clauses  Sect  3. 
Act,  1847,  as  incorporated  with  this  Act  or  the 
Sanitary  Act,  together  with  the  costs  of  and  incident 
to  settling  the  same  hy  arbitration  or  otherwise, 
shall  be  paid,  charged,  and  borne  in  the  same 
manner,  and  subject  to  the  same  powers  and  pro- 
visions as  to  borrowing  and  otherwise,  as  is  provided 
with  respect  to  the  expenses  of  the  construction  or 
maintenance  of  the  sanitary  work  by  the  Sanitary 
Act: 

(5.)  A  local  authority  may  from  time  to  time  make  agree- 
ments with  the  owners,  lessees,  or  occupiers  of  or 
the  persons  working  any  mine  for  compromising 
any  claim  made  or  to  be  made  in  respect  of  any- 
thing done  or  omitted  before  the  passing  of  this  Act 
in  relation  to  the  matters  in  this  Act  mentioned  or 
otherwise  for  carrying  into  effect  the  purposes  of 
this  Act  in  relation  to  the  past  or  future  working  of 
mines. 

The  provisions  of  this  Act  shall  apply  to  every  sanitary 
work  as  defined  in  this  Act,  whether  the  land  on,  in,  over,  or 
under  which  such  work  is  situate  is  or  is  not  vested  in  or 
occupied  by  the  local  authority,  and  is  or  is  not  wholly  or 
partially  dedicated  to  the  public  as  a  street,  highway,  or  public 
place. 

The  provisions  of  the  Waterworks  Clauses  Act,  1847,  referred  to  in 
this  section  will  he  found  at  pp.  392 — 397,  ante.  They  are  in  many 
respects  similar  to  the  minin|;  sections  in  the  Railways  Clauses  Act, 
1845,  ss.  77 — 85,  anUj  p.  358,  m  the  notes  to  which  will  be  found  the 
cases  in  respect  of  mines  under  public  undertakings. 

Support.  —  It  is  to  be  noticed  that  this  Act  only  deals  with 
support  to  sanitary  work  from  mines.  The  general  law  of  support  is  left 
untouched.  There  are  no  statutory  provisions  regulating  the  support 
that  is  to  be  given  to  sewers  and  pipes  by  land  in  which  there  are  no 
mines. 

The  general  law  will  therefore  apply.  It  should  be  noticed  that  the 
L^slature  in  enablinig  local  authonties  to  lay  pipes  and  sewers  enables 
them  thereby  to  acquire  a  corporeal  interest  in  land  and  not  merely  an 
easement.  They  acquire  the  stratum  occupied  bv  the  sewer  or  pipe. 
To  this  stratum  the  natural  right  of  support  subjacent  and  adjacent 
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8Mt  8.  ApperUine.  If  an  additional  burden  ia  impoeed  upon  the  land  sabjacent 
—  or  adjacent  by  the  weight  of  the  sewer  the  right  to  impose  this 
additional  bomen  upon  the  land  could  only  be  aoquired  by  grant  or 
preMripiion,  unleat  nven  by  statute.  Section  308  of  the  Public  Health 
Act,  le575,  provides  Uiat  compensation  shall  be  made  for  all  injoivdoDe 
in  carrying  out  the  purposes  of  the  Act  If  a  sewer  is  to  be  made  over 
private  land  the  stratum  need  not  be  previoualy  purchased,  bat  the  owner 
will  be  entitled  to  be  compensated  for  the  stratum  taken  and  all  other 
damage,  including  the  burden  of  giving  additional  support  Bodirvi  v. 
AHan  Local  Board,  6  Ch.  D.  tt8  :  TkamUm  v.  NMw,  31  J.  P.  419; 
Taylor  v.  Corporation  of  Oldham,  4  Ch.  D.  396 ;  and  see  Not^  i<mi» 
Eaihray  Company  v.  Metropolitan  Board  of  Workty  Job.  405. 

Questions  have  arisen  under  various  statutes  as  to  whether  the 
particular  statute  impos^ed  the  burden  of  supporting  this  additional 
weight  upou  the  owner.  It  has  been  decided  as  regards  the  Public 
Health  Act,  1875,  that  such  a  burden  is  imposed  by  the  LegiaUtnie. 
The  point  was  fully  discussed  and  decided  in  the  case  of  In  re  Carpm- 
tion  of  DudUyy  8  0.  B.  D.  89,  which  was  a  case  in  r^ard  to  mines,  and 
was  decided  immediately  before  the  passing  of  this  Act  According  to 
that  case  the  general  rule  is  that  where  the  Legislature  gives  power  to  i 
public  body  to  do  anything  of  a  public  character,  the  L^lature  means 
also  to  give  to  the  public  body  all  rights,  without  which  the  power 
would  Income  wholly  unavailame,  although  such  a  meaning  cannot  be 
implied  in  relation  'to  circumstances  arising  accidentally  only.  Tbe 
Legislature,  therefore,  in  requiring  the  local  authorities  to  make  aod 
maintain  sewers,  by  necessary  implication  confers  upon  them  that  rigbt 
of  support  which  under  ordinary  circumstances  is  necessary.  The 
landowner  has  the  obligation  imposed  upon  him  to  leave  sufficient  eaith 
to  support  the  additional  burden,  if  any,  which  the  eewer  may  cause. 

The  same  principle  has  been  followed  in  respect  of  gts  pipea  laid 
down  under  an  Act  incorporating  the  Gasworks  Clauses  Acts.  S^ 
Normanton  Gas  Company  v.  Pope,  49  L.  T.  (N.8.)  798. 

In  such  cases  the  landowner  must  not  do  any  act  to  interfere  with  the 
support,  but  he  will  be  entitled  to  compensation,  to  be  assessed  at  ^ 
time,  for  prospective  as  well  as  actual  injury. 

In  the  case  of  the  Metropoliia/n  Boa/rd  qf  H^orh$  v.  M^tropoliicm  M^ 
way  Company  J  L.  R.  4  C.  P.  192,  where  a  sewer  was  injured  by 
excavating  adjoining  land,  it  was  held  in  the  absence  of  any  compensa- 
tion clause,  that  the  Legislature  could  not  have  intended  this  barden  to 
have  been  placed  upon  the  adjoining  land,  and  that  the  local  authority 
had,  therefore,  no  nght  of  support  to  the  sewer, 

"Shall  apply  to  every  Sanitary  Work."— The  definitjon  o^ 

sanitary  work  m  section  2  should  be  noted  as  the  heading  of  this  Aet  is 
somewhat  misleading.  It  applies  to  works  for  lighting  and  water 
supply  as  well  as  to  works  connected  with  sewers.  In  view  of  the 
saving,  in  section  5,  of  express  enactments,  it  seems  doubtful  whether 
this  Act  extends  to  works  for  electric  lighting.  See  section  33  of  the 
Electric  Lighting  Act,  1882,  anU,  p.  548. 

Lunita-  ^^  Except  as  in  this  Act  provided,  a  local  authority  shall 
right  to  not  by  reason  only  of  anything  contained  in  the  Sanitai? 
support      ^^  under  the  authority  of  which  a  sanitary  work  has  been 
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or  is  constructed  or  maintained  be  deemed  to  have  acquired   Sect  4. 
or  to  be  entitled  to   or   to  be   bound   to  acquire  or  make  for  sani- 

tftFY  WOFKfl 

compensation  for  any  right  of  support  for  such  sanitary  over 
work  as  against  any  person  owning  or  working,  or  being  °*^°®*- 
lessee  or  occupier  of  or  entitled  to  work  or  otherwise  in- 
terested in  any  mine  ;  and  nothing  in  such  Sanitary  Act 
shall  be  deemed  to  have  subjected  or  to  subject  any  such 
person  to  any  liability  to  the  local  authority  in  respect  of 
damage  to  a  sanitary  work  caused  in  or  consequent  upon  the 
working  of  any  mines  in  a  reasonable  and  proper  manner. 

6,  Nothing  in  this  Aot  shall  be  construed  to  repeal,  Sayings, 
invalidate,  or  a£Fect  any  express  enactment  in  a  sanitary  or 
other  Act  with  respect  to  rights  of  support  for  sanitary 
works,  or  any  agreement  made  before  the  passing  of  this 
Act  with  respect  to  such  rights,  or  to  affect  any  action, 
arbitration,  or  other  legal  proceedings  concluded  before  or 
pending  at  the  passing  of  this  Act. 

Where  any  right  of  support  has  been  acquired  before  the 
passing  of  this  Act  by  a  local  authority  in  respect  of  any 
sanitary  work,  and  no  compensation  is  at  the  passing  of  this 
Act  recoverable  in  respect  of  such  right,  nothing  in  this  Act 
shall  be  construed  to  apply  to  the  work  in  respect  of  which 
such  right  has  been  acquired,  or  operate  to  deprive  the 
local  authority  of  such  right  or  to  entitle  any  person  to 
any  compensation  in  respect  thereof,  to  which  such  person 
would  not  have  been   entitled   if  this  Act  had   not  been 
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THE    PRISON    ACT,    1884. 

47  ft  48  Vict.  Cap.  51. 

An  Act  to  remove  doubts  as  to  the  powers  of  the  Secrdary  of 
State  in  relation  to  the  aUeraJtingy  enlarging^  rebwUding^ 
and  building  of  prisons^  and  appropriating  any  buiJdinj 
for  a  prison.  [7th  August,  1884.] 

28  &  29      Whereas  under  the  Prison  Act,  1865,  every  prison  authority 

^'J^         had  power  to  alter,  enlarge,  or  rebuild  any  of  its  prisons,  and 

to  build   other  prisons   in  lieu  of  or   in    addition  to  any 

subsisting  prisons,  if  the  necessity  so  to  do  was  shown,  and 

the  approval  of  the  Secretary  of  State  obtained,  and  the  other 

conditions   complied   with,   and  doubts  have    arisen  as  to 

40&41      whether  the   Prison  Act,  1877,  enables   the   Secretary  of 

Vict.  c.  21.  gj^^  ^  exercise  the  said  power,  and  it  is  expedient  toremoTe 

such  doubts  : 

Be  it,  therefore,  enacted  by  tlie  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : 

Sectl.       1.  This  Act  shall  be  construed  as  one  with  the  Fri^n 
Constrac-   Act,  1877. 

lAort"5tle.       ™»  ^^*  "*y  ^  ^^^  *s  *®  P™^"^  ^^»  1^**'  ^^  ^ 
Act  and  the  Prison  Act,  1877,  may  be  cited  together  as  the 

Prison  Acts,  1877  and  1884. 

Explana-  2.  (!•)  The  Secretary  of  State,  with  the  approval  of  tbe 

pDwe^of*  Treasury,   may  alter,  enlarge,  or  rebuild   any  prison,  and 

SecretMy  build  any  new  prison  which  appears  to  be  necessary,  and 

enlarge  for  that  purpose  shall  have  all  the  powers  conferred  by  the 
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Prison  Act,  1865,  for  the  like  purpose  on  a  prison  authority  Sect.  2. 

who  had  ohtained  the  sanction  of  a  Secretary  of  State.  and  build 

new 
(2.)  The  Secretary  of  State,  in  lien  of  building,  may  by  prisoDs. 

such  declaration  as  hereinafter  mentioned,  appropriate  as  a 

prison  any  suitable  building  or  part  of  a  building  vested  in 

him  or  under  his  control,  including  any  prison  for  convicts 

under  the  superintendence  of  the  directors  of  convict  prisons 

which  is  situate  in  England. 

(3.)  The  Secretary  of  State  may  from  time  to  time  declare 
that  any  building  or  part  of  a  building  built  for  or  appro- 
priated as  a  prison  in  pursuance  of  this  Act  shall,  and  the 
same  accordingly  shall,  be  a  prison  under  the  Prison  Act, 
1865,  and  the  Prison  Act,  1877,  and  be  within  the  jurisdic- 
tion of  the  Prison  Commissioners,  and  be  a  prison  for  the 
county  and  prison  jurisdiction  named  in  the  declaration  ; 
such  declaration  may  be  at  any  time  revoked  by  the  Secretary 
of  State,  but  while  in  force  shall  have  full  effect. 

Provided  that  nothing  in  such  declaration  shall  alter  the 
legal  estate  in  any  building. 

(4.)  Any  act  of  the  Secretary  of  State  done  before  the 
passing  of  this  Act,  which  if  done  after  the  passing  of  this 
Act  would  have  been  valid,  shall  be  as  valid  as  if  it  had  been 
done  in  pursuance  of  this  Act. 

(5.)  There  shall  be  repealed  sections  twenty-three  to 
twenty-nine,  both  inclusive,  of  the  Prison  Act,  1865,  without 
prejudice  to  any  right  acquired  or  liability  incurred  under 
those  sections. 

By  the  Prison  Act,  1865,  the  prison  authorities  who  were  usually 
either  the  local  justices  or  municipal  council,  were  required  to  provide 
prison  accommodation.  By  the  Prison  Act,  1877,  the  prisons  were 
vested  in  prison  commissioners  who  act  under  the  Secretary  of  State, 
and  the  prison  authorities  were  no  longer  required  to  provide  prisons. 
Sections  6,  16,  and  48. 

By  the  Prison  Act  of  1866,  as  mentioned  in  the  above  recital,  prison 
authorities  had  power  to  alter,  enlarge,  and  rebuild  prisons  or  to  build 
new  ones  (section  23),  and  they  had  power  to  take  land  for  this  purpose. 
In  the  Prison  Act,  1877,  provisions  were  omitted  to  enable  the  Secretary 
of  State  to  exercise  these  powers.     After  the  prison  authorities  had 
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8ect»  2.  obuined  the  sanction  of  the  Secretary  of  State  they  had  power  to  take 
land  compul^orily  for  enkr^ng  a  i)rison  or  making  it  more  commodious 
or  safe.  For  new  prisons  they  coiud  only  take  land  by  agreement  The 
following  are  the  provisions  : — 

THE  PRISON  ACT,  1865. 


Certain  44.  Any  prirton  authority  mav  purchase  and  hold  such  lands  or 

pn)7i«ioofl  eamimenttf  relating  to  lands  as  tLey  may  require  for  the  purpnees  of 
V**  *  ^  a  ^^"•*'  A.ct ;  and  to  faciliute  such  purposes,  the  Lands  Clauses  Consoli- 
>  ict  c.  18  Nation  Act,  1845,  and  the  Act  amendmg  the  same,  passed  in  the  session 
'"^^"tld  ®^  ^^®  twenty-third  and  twenty-fourth  years  of  the  reign  of  Her  present 
P*"*     '      Majesty,  chapter  one  hundred  and  six,  shall  be  incorporated  with  diis 

Act,  liith  tne  exceptions  and  subject  to  the  conditions  hereinafter 

contained  ;  (that  in  to  say,) 
(1.)  There  shall  not  W  incor])orated  with  this  Act  the  sections  and 

})ro visions  of  the  Lands  Clauses  Consolidation  Act,  1845, 
lereinafter  mentioned  ;  (that  is  to  say,)  section  16,  whereby  it 
is  provided  that  the  capital  is  to  w  subscribed  before  the 
compulsory  powers  are  to  be  put  in  force  ;  section  seventeen, 
whereby  it  is  provided  that  the  certificate  of  the  justices  shall 
l)e  evi({ence  tliat  the  capital  has  l)een  subscribed  ;  the  pro- 
visions relating  to  the  entry  upon  lands  by  the  promoters  of 
the  undertaking  contained'  in  sections  eighty-four  to  ninety* 
one,  l)oth  inclusive  ;  section  one  hundred  and  twenty-three, 
whereby  a  limit  of  time  for  the  compulsory  purchase  of  land 
is  im|)osed  ;  or  the  provisions  relating  to  access  to  the  special 
Act: 
(2.)  In  the  construction  of  this  Act  and  the  said  incorporated  Acts, 
this  Act  shall  1>e  deemetl  to  be  the  special  Act,  and  the  priaon 
authority  shall  be  deemed  to  Ije  the  promoters  of  the  under- 
taking, and  the  word  "  lands "  shall  include  any  easement  in 
or  out  of  lands  : 
(3.)  The  prison  authority  shall  not,  except  in  respect  of  lands  con- 
tiguous to  a  prison,  and  required  for  the  purpose  of  enlarging 
a  i)rison  or  rendering  it  more  commodious  or  safe,  put  in 
force  the  provisions  of  the  said  incorporated  Acts  with  respect 
to  the  purchase  of  land  otherwise  than  by  agreement 

Confirma-       45.  Wlien  any  lands  have  been  purchased  for  the  purposes  of  a  prison 
tion  of        in  pursuance  of  this  Act,  such  lands  shall,  at  the  expiration  of  five  years 
title  to        from  the  date  of  a  conveyance  having  been  made  to  any  person  or  body 
lands  pur-  corporate   on   trust  for  such  purposes,  absolutely  vest  m  that  person 
chased  for  or  oody  corporate  for  all  the  estate  or  interest  purported  to  be  con- 
purpose  of  veyed,  to  be  held  on  trust  for  the  aforesaid  purix)ses  ;  and  if  l)efore  the 
pnson.        expiration  of  the  said  term  of  five  years  any  proceedings  are  taken  on 
which  judgment  is  obtained  for  the  recovery  of  the  possession  of  the 
said  lands,  then  within  two  calendar  months  after  juagment  has  been 
obtained,  there  shall  be  paid  to  the  person  obtaining  such  judgment, 
instead  of  the  delivery  of  passessitm  of  the  lands,  all  costs  incurred  in 
obtaining  such  judgment  and  compensation  for  the  full  value  of  his 
estate  or  interest  in  such  lands,  the  amount  of  such  compensation  to  be 
ascertained  in  manner  provided  by  the  said  Lands  Clauses  Consolidation 
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Act,   1845,  in  case  of  disputed  compensation  as  to  land,  and  to  be    Sect.  2. 
calculated  on  the  basis  of  the  value  of  the  land  at  the  time  of  the       — 
purchase  thereof. 

*  *  *  *  * 

47.  No  sale  or  purchase  shall  be  made  in  pursuance  of  this  Act  bv  a 
prison  authority,  unless  not  less  than  three  weeks'  pre\4ous  notice  has 
been  given  in  some  one  or  more  public  newspaper  or  newspapers 
circulatiujg  within  the  district  of  the  prison  authority,  of  their  intention 
to  take  into  consideration  the  propriety  of  making  such  a  sale  or 
purchase  at  a  time  and  place  to  be  mentioned  in  such  notice. 


The  Prison  Act,  1877,  while  vesting  prisons  in  the  Prison  Commis- 
sioners, exempted  town  halls,  court-houses,  and  other  rooms  used  for 
puipofles  other  than  those  connected  with  the  prison,  but  the  Secretary 
of  State  was  given  power  to  purchase  them.  The  following  is  the 
provision : — 

49.  Town   halls,  court-houses,  or  other  rooms  situate  within  the  -A^ppro- 
curtilage  of  a  prison  or  forming  part  of  a  prison  as  de6ned  by  this  Act,  P™?**"  °^ 
and  which  town  halls,  court-houses,  or  other  rooms  are  used  for  the  ^^nses 
holding  assizes  or  petty  sessions,  or  for  purposes  other  than  those  con-  gitna^e 
nected  with  the  management  of  a  prison,  saall  not  be  transferred  to  or  ^^ithin  the 
vested  in  the  Secretary  of  State  under  this  Act,  but  i%  shall  be  lawful  precincts 
for  the  Secretary  of  State,  with  the  consent  of  the  Treasury,  if   he  of  a  prison, 
thinks  it  desirable,  to  purchase  such  town  halls,  court-houses,  or  other 
rooms  so  situate  as  aforesaid,  from  the  local  authority  to  whom  the  same 
belong,  and  for  the  purposes  of  such  purchase  the  Lands  Clauses  Consoli- 
dation Acts,  1845,  1860,  and  1869,  shall  be  incorporated  with  this 
section,  and  in  the  construction  of  the  said  incorporated  Acts  this  Act 
shall  be  deemed  to  be  the  special  Act  and  the  Secretary  of  State  shall 
be  deemed  to  be  the  promoter  of  the  undertaking. 


660  THE  ALLOTMKNTS  ACT,  1887. 


THE  ALLOTMENTS  ACT,  1887. 
50  ft  51  Vict.  Cap.  48. 

An  Act  to  facilitate  the  provision  of  allot  menu  for  the  tahamn^ 
classes.  [16th  September,  1888.] 


The  law  in  respect  to  the  puichaae,  taking,  or  hiring  of  lands  for 
allotments  is  contained  in  this  Act^  in  the  Allotments  Act,  1890 
(53  &  54  Vict  c.  65X  and  in  the  Local  Government  Act,  1894  (56  4  57 
Vict,  c  73X  pott.  Some  of  the  provisions  in  the  last  of  these  statnttf 
are  inconsistent  with  those  in  the  earlier,  and,  although  not  "P"*^^ 
repealed,  these  earlier  provisions  must  he  treated  as  impliedly  rcpewed. 

According  to  section  2  of  this  Act,  its  provisions  may  he  put  mto 
force  by  a  written  representation  being  sent  to  the  sanitaiy  authoritr, 
now  the  district  council,  by  six  parliamentary  electors  or  six  resideot 
ratepayers  stating  that  allotments  are  required  for  the  labouring  cltfe* 
and  that  they  cannot  be  obtained  on  i-easonable  terms.  '^^.^^^^ 
council  are  then  required  to  inquire  into  the  facts  and,  if  f****^^^ 
their  correctness,  thev  are  required  to  purchase  or  hire  suitable  land 
for  the  purpose  and  to  let  such  lana  in  allotments.  The  district 
council  have  also  similar  power  to  acquire  lands  for  providing  cominoJi 
pasture. 

By  the  AUotments  Act,  1890  (53  &  64  Vict  c  65X  it  is  provided  m 
the  persons  representing  that  allotments  are  required  may  appeal  to  the 
county  council  if  the  district  council  have  failed  to  acquire  8'?®^i|J 
suitable  land  for  allotments.  The  county  council  can,  if  satiafiw  o| 
the  inadequacy  of  the  land  acquired,  then  pass  a  resolution  to  thw 
effect,  and  thereupon  the  powers  and  duties  of  the  district  coancu 
shall  be  transferred  to  the  county  council,  who  shall  proceed  to 
acquire  the  land  (section  2%  and  the  Act  of  1887  will  apP^y  J 
the  necessary  modifications.  The  council  shall  also  appoint  a  standntf 
committee  for  this  purpose,  and  they  may  make  a  proyisi«J» 
order,  as  mentioned  in  section  3,  sub-section  (2)  of  the  1887  Act, 
for  the  purchase  of  land  on  the  recommendation  of  the  standing  coiD' 
raittee,  without  any  petition  from  the  district  council,  and  the  connty 
.  council  shall  be  considered  as  the  promoter  of  the  order.  The  county 
council  may,  on  the  request  of  the  district  council,  transfer  to  tbep 
any  of  the  powers  and  properties  under  this  Act  in  respect  of  thar 
district 

The  Local  Government  Act,  1894,  s.  C,  sub-sect  (3),  provides  that* 
parish  council  shall  have  the  same  power  of  making  a  represcntatioj 
with  respect  to  allotments,  as  is  conferred  on  parliamentary  electors  g 
the  Allotments  Acts,  1887  and  1890,  but  without  prejudice  to  tM . 
powers  of  the  electors,  and  sub-section  (17)  of  section  9  enables  tw  I 
parish  council  to  petition  the  county  council,  as  provided  hj  section  I 
of  the  Allotments  Act  of  1890, 
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The  following  are  the  provisions  in  this  Act  as  to  acquiring  land,  bub 
t^ese,  it  will  be  seen,  are  modified  by  section  9  of  the  Local  ^vemment 
Act,  1894,  |>orf:-- 

8.  (1.)  For  the  purposes  of  the  purchase  of  land  bj  Sects. 
agreement  by  a  sanitary  authority  for  allotments,  section  one  Acquiri- 
hundred  and  seventy^ight  of  the  Public  Health  Act,  1875,(a)  {J^d  for 
and  the   Lands  Clauses   Consolidation  Act,  1845,  and  theP'^Tw*®^ 
Acts  amending  the  same,  shall  be  incorporated  with  this88&S9 
Act,  except  the  provisions  with  respect  to  the  purchase  and  Jj^y-^^ 
taking  of  land  otherwise  than  by  agreement,  and  with  respect  c  18. 
to  the  provision  to  be  made  for  affording  access  to  the  special 
Act. 

(2.)  If  a  sanitary  authority  are  unable  by  hiring  or  pur- 
chase by  agreement  to  acquire  suitable  land  sufficient  for 
allotments  under  this  Act  for  any  district  or  parish  at  a 
reasonable  price  or  rent  and  subject  to  reasonable  conditions, 
such  authority  may  petition  the  county  authority  of  the 
county  in  which  the  district  or  parish  is  situate,  and  the 
county  authority  (J)  (after  such  inquiry  and  procedure  as 
provided  in  the  sections  hereinafter  incorporated  in  this  Act) 
may  make  a  provisional  order  authorising  the  sanitary 
authority  to  put  in  force,  as  respects  the  land  mentioned  in 
the  order,  the  provisions  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amending  the  same  with  respect  to 
the  purchase  and  taking  of  land  otherwise  than  by  agreement. 

(3.)  The  Local  Government  Board,  on  the  application  of 
any  county  authority,  shall  introduce  into  Parliament  a  Bill 
confirming  provisional  orders  made  under  this  Act  by  such 
county  authority,  and  the  sanitary  authority  petitioning  for 
the  order  shall  be  considered  as  the  promoters  of  such  order. 

(4.)  For  the  purpose  of  the  purchase  of  land  under  this 
section  otherwise  than  by  agreement,  sections  one  hundred 
and  seventy-six,  (c)  two  hundred  and  ninety-six,  and  two 
hundred  and  ninety-seven,(c)  of  the  Public  Health  Act, 
1875,  shall,  so  far  as  consistent  with  the  tenour  of  this  Act, 
be  incorporated  with  this  Act,  and  apply  as  if  they  were 

2o 
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8«|^S.  beMiii  re-macted,  with  ihe  rabetitation  of  ^tlM  eoimty 
authority  **  for  «*  the  Local  Government  Board,**  and  «f  "any 
oflScer  of  the  connty  authority  appointed  for  the  purpose  of 
an  inquiry**  for  "inspectors  of  the  Local  Qoyernment 
Board/* 

ProTided  that-- 

(a.)  Any  question  of  disputed  compensation  sliall  be 
referred  to  the  arbitration  of  a  single  arbitrator 
appointed  by  the  parties,  or  if  the  parties  do  not 
concur  in  the  appointment  of  a  single  arbitrator, 
then,  on  the  application  of  either  of  them,  by  the 
Local  Government  Board,  and  the  remunentioii 
to  be  paid  to  the  arbitrator  appointed  by  tie 
Local  Government  Board  shall  be  fixed  by  tbt 
Boardi 

(5.)  If  an  arbitrator  appointed  for  the  purposes  ot  this  Act 
dies  or  becomes  incapable  to  act  before  he  has  made 
his  award,  or  fails  to  make  his  award  within  tvo 
months  after  he  is  appointed,  his  appointment  shall 
determine,  and  the  determination  of  the  compensa- 
tion shall  be  referred  to  another  arbitrator  appointed 
in  like  manner  as  if  no  abitrator  bad  been  previously 
appointed  :  Provided  always,  that  the  same  arbi- 
trator may  be  re-appointed : 

(c.)  An  arbitrator  appointed  under  this  section  shall  be 
deemed  to  be  an  arbitrator  within  the  meaning  w 
the  Lands  Clauses  Consolidation  Act,  1845,  and  the 
Acts  amending  the  same,  and  the  provisions  of  4ose 
Acts  with  respect  to  an  arbitration  shall  apPv 
accordingly ;  and,  further,  the  arbitrator,  notwith- 
Btanding  anything  in  the  said  Acts,  shall  deierai^ 
the  amount  of  the  costs  and  shall  have  power  to 
disallow  as  costs  in  the  arbitration  the  oosts  ol  f^J 
witness  whom  he  oonsiders  to  have  been 
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nimeceBsarily,  and  any  other  costs  which  he  don-  *^^^* 
Biders  to  have  been  incurred  nnneoessarily. 

(5.)  In  construing  for  the  purposes  of  this  section  any 
•action  or  Acts  incorporated  with  this  section^  this  Act, 
together  with  any  Act  confirming  a  provisional  order  Under 
this  section,  shall  be  deemed  to  be  the  special  Act,  and  the 
sanitary  authority  shall  be  deemed  to  be  the  local  authority 
or  the  promoters  of  the  undertaking,  as  the  case  requires, 
and  the  word  ^'  land  "  shall  have  the  same  meaning  as  in  this 
Act. 

(6.)  Where  land  is  purchased  by  a  sanitary  authority  under 
this  Act  otherwise  than  by  agreement,  the  following  provisions 
shall  apply : 

(a.)  The  county  authority  shall  not  make  a  prorisional  order 
for  purchasing  any  park,  garden,  pleasure-groimd, 
or  other  land  required  for  the  amenity  or  con- 
venience of  any  dwelling-house,  or  any  land  the 
property  of  a  railway  or  canal  company  which  is  or 
may  be  required  for  the  purposes  of  their  tmder- 
taking: 

(6.)  The  county  authority  shall,  in  making  a  provisional 
order  for  purchasing  land,  have  regard  to  the  extent 
of  land  held  in  the  neighbourhood  by  any  owner  and 
to  the  conrenience  of  other  property  belonging  to 
the  same  owner^  and  shall  so  far  as  is  practicable 
avoid  taking  an  undue  or  inconvenient  quantify  of 
land  from  any  one  owner« 

(7.)  For  the  purpose  of  the  hiring  of  land  by  a  saniiary 
authority  for  allotments,  any  person  or  body  of  persons  or 
body  corporate  authorised  to  sell  land  to  the  sanitary  autho- 
rity for  the  purposes  of  this  Act  may,  without  prejudice  to 
any  other  power  of  leasing,  lease  land  to  the  sanitary  autho- 
rity, without  any  fine  or  premium,  for  a  term  not  sxceeding 
thirty-fiye  years. 

203 
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BadL  8.       (8.)  The  ootmtj  authority  shall  not  make  a  promonal 
order  for  parcbaring  any  right  to  coal  or  metaUiferoos  ore. 


(a)  See  ante,  p.  514  Section  178  deals  with  land  bdonguig  to  tlie 
Ducny  of  Lancaster. 

(6)  See  section  16,  ti^no,  and  note. 

(c)  Section  176  of  the  Public  Health  Act,  1876,  provides  that  Uad 
may  be  taken  oompnlsorily,  under  a  j^rovisional  order,  anUj  p.  511,  and 
sections  296  and  297  relate  to  inquiries  and  granting  of  pTOTi<dQDU 
orders. 

The  latter  part  of  sub-section  (2)  and  the  whole  of  sub-sectioD  (8) 
and  the  first  jttrt  of  sub-section  (4)  are  inconsistent  with  the  proTiaons 
of  the  Local  Govemment  Act,  1894.  Section  9  thereof  proTides  a  different 
method  of  obtaining  a  provisional  order  (see  pott,  p.  670^  and  Uie  oidtf 
does  not  require  to  be  confirmed  by  Act  of  Parliament.  Sub-eection  (3)  oi 
that  section  applies  tlus  procedure  to  any  proceeding  under  the  AM- 
ment  Acts.  Tne  provisoes  (a)  (6)  (c)  of  sub-section  (4)  and  sub-sec- 
tions (5)  (6)  (7)  and  (8)  of  this  section  of  the  Allotment  Act,  1887,  are 
incorporated  m  respect  of  the  taking  of  land  generally  under  the  Local 
Govemment  Act,  1894.  See  section  9,  sub-sections  (10)  and  (13),  jm^ 
p.  672.  In  addition  to  the  provision  as  to  purchasing  minerals  in  sab- 
section  (8),  the  mining  sections  of  the  Railway  Clauses  Act,  1845,  are  to 
be  incorporated  in  any  order  for  the  purchase  of  land  under  the  l/xu. 
Govemment  Act,  1894,  a  9,  sub-sect  (10). 

Section  10  of  the  Loeal  Govemment  Act,  1894,  enables  the  pariffl 
council  to  hire  land  compulsonlv  for  allotments.  In  such  cases  the 
compensation  is  to  be  determinea  by  an  arbitrator  to  be  appointed  in 
accordance  with  Uie  provisions  of  the  above  section  of  the  Allotments 
Act,  1887.    See  subsections  (2)  (7)  and  (10}  of  section  10,  pogL 

See  the  definitions  of  "  allotment''  and  "land  "  in  section  17,  infn. 

Sale  of  11.  (!•)  Where  the  sanitary  authority  are  of  opinion  flat 

or  wm'h^  any  land  acquired  by  them  in  pursuance  of  this  Act  or  any 
able  landC  part  thereof  is  no  longer  needed  for  the  purpose  of  allotments, 
or  that  any  other  land  more  suitable  for  such  purpose  is  avail- 
able, they  may,  with  the  sanction  of  the  county  authority,  sell 
or  let  such  land  or  part,  or  exchange  the  same  for  other  land 
more  suitable  for  the  said  purpose,  and  may  pay  or  receive 
money  for  equality  of  exchange. 

(2.)  The  proceeds  of  a  sale  under  this  section  and  any 
money  received   by  the    sanitary  authority  on    any  such 
exchange  as  aforesaid  by  way  of  equaliiy  of  exchange,  shall 
be  applied  in  discharging,  either  by  way  of  a  sinking  fond  or. 
otherwise,  the  debts  and  liabilities  of  the  sanitary  authoritj  in 
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respect  of  the  land  acquired  under  this  Act,  or  in  acqniring,  ^^^^^' 
adapting,  and  improving  other  land  for  allotments  under  this 
Act,  and  any  surplus  remaining  may  be  applied  for  any 
purpose  for  which  capital  money  may  be  applied,  and  which 
is  approved  by  the  Local  Government  Board ;  and  the 
interest  thereon  (if  any)  and  any  money  received  from  the 
letting  of  the  land  may  be  applied  in  acquiring  other  land  for 
allotments,  or  shall  be  applied  in  like  manner  as  receipts  from 
allotments  under  this  Act  are  applicable  :  Provided  that  any 
such  proceeds,  surplus,  interest,  and  money  shall,  in  the  case 
of  a  rural  sanitary  district,  be  credited  to  or  applied  for  the 
benefit  of  the  parish  for  which  the  land  was  purchased. 

(3.)  Sections  one  hundred  and  twenty-eight  to  one  hundred 
and  thirty-two  (both  inclusive)  of  the  Lands  Clauses  Consoli- 
dation Act,  1845  (relating  to  the  right  of  pre-emption  of 
superfluoas  lands),(a)  shall  apply  upon  any  sale  by  a  sanitary 
authority  in  pursuance  of  this  section  of  any  land,  whether 
because  it  is  no  longer  needed  for  the  purpose  of  allotments, 
or  because  other  land  more  suitable  for  the  purpose  is  avail- 
able, but  save  as  aforesaid,  the  provisions  of  the  Lands 
Clauses  Consolidation  Act,  1845,  with  respect  to  the  sale  of 
superfluous  lands  shall  not  be  deemed  to  be  incorporated  in 
this  Act,  or  in  any  provisional  order  made  under  this  Act. 

M  Ante,  pp.  282—286. 

This  section  is  incorporated  in  the  Local  Qovemment  Act,  1894, 
8.  9,  sub-sect  (13),  in  respect  of  land  taken  for  all  the  purposes  of  that 
Act. 

12.  Where  it  appears  to  any  sanitary  authority  that,  as  Power  to 
regards  their  district,  if  urban,  or  any  parish  in  their  district,  gcheme 
if  rural,  land  can  be  acquired  for  affording  common  pasture  fp'  P«>Ti- 
at  such  price  or  rent  that  all  expenses  incurred  by  the  sanitary  common 
authority  in  acquiring  the  land  and  otherwise  in  relation  to  P"*»^- 
the  land  when  acquired  may  reasonably  be  expected  to  be 
recouped  out  of  the  charges  paid  in  respect  thereof,  and  that 
the  acquisition  of  such  land  is  desirable  in  view  of  the  wants 
and  circumstances  of  the  labouring  population,  such  sanitary 
authority  may  submit  to  the  county  authority  for  the  county 
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Sactia.  in  which  the  dutriot  or  parish  ia  wholly  or  partly  ntnate  t 
•cheme  for  providing  such  common  pasiore,  and  the  county 
authority,  if  satbfied  of  the  expediency  of  such  scheme,  niiy 
by  order  authorise  the  sanitary  authority  to  carry  it  into 
effect,  and  upon  such  order  being  made  this  Act  shall,  vitk 
the  necessary  modifications,  apply  in  like  manner  as  if  '^  ^Mr 
ments"  in  this  Act  included  common  pasture,  and  ^^rent^' 
included  a  charge  for  turning  out  an  animal. 

Provided  that  the  regulations  made  under  this  Act  wxj 
extend  to  regulating  the  turning  out  of  animals  on  the 
common  pasture,  to  defining  the  persons  entitled  to  torn  them 
out,  the  number  to  be  turned  out,  and  the  conditions  nnder 
which  animals  may  be  turned  out,  and  fixing  the  chargee  to 
be  made  for  each  animal|  and  otherwise  to  regulating  the 
common  pasture. 

The  expression  **  allotments  *  in  section  9  of  the  Local  Govemment 
Act,  1894,  includes  common  pasture  (sub-section  16)  where  aathorued 
to  be  acquired  under  the  Aliotmente  Act,  1887,  but  apparently  Und 
eannot  be  hired  for  common  pasture  under  section  10  of  the  Locu 
Government  Act|  1894, 


Definition  16«  For  the  purposes  of  this  Act  "  county  authority  "  sWl 
°^iSwU^  be  any  representative  body  elected  by  the  inhabitants  of  th« 
county  which  may  be  established  under  any  Act  of  any  future 
session  of  Parliament,  and  until  such  representative  body  is 
established  the  powers  and  duties  of  the  county  authority 
under  this  Act  shall  be  exercised  and  performed  by  the  Local 
Government  Board,  and  the  provisions  of  this  Act  and  of  the 
enactments  incorporated  with  this  Act  shall  accordingly  ^ 
construed  with  the  necessary  modification. 

The  county  authority  is  now  the  county  council  (Local  Government 
Act,  1888).  By  section  94,  lub-iection  (7X  in  the  case  of  eoonty 
boroughs,  the  powers  aQd  duties  under  this  Act  shall  continue  to  1^ 
exercised  by  the  Local  Government  Board. 

Defini-  J7,  In  this  Act,  unless  the  context  otherwise  requires-^ 

iionfl. 

The  expressioi)  ^'  allotment "  includes  a  field  gardeq. 
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The  expressions  **  urban  district "  and  **  rural  district "  Beet  17, 
mean  respectivelj  an  urban  and  rural  sanitary  district 
within  the  meaning  of  the  Public  Health  Act,  1875. 

The  expression  ^^ sanitary  authority"  means  the  urban 
sanitary  authority  of  an  urban  sanitary  district  and  the 
rural  sanitary  authority  of  a  rural  sanitary  district  within 
the  meaning  of  the  Public  Health  Act,  1875.(a) 

The  expression  ^'  land  "  includes  pasture,  arable,  and  pther 
land,  and  any  right  of  way  or  easement. 

(a)  These  are  now  urban  and  rural  dlBtrict  councils  (Lpcal  Qoyem- 
ment  Act^  )8di, «.  21). 
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51  A  52  Vict.  Gap.  29. 

An  Act  to  confer  powers  on  LloyJCs  v^th  respect  to  sigwd 
stations  and  telegraph  eommunicationj  and  for  other 
purposes.  [13th  August,  1888.] 

Whereas  it  is  expedient  for  the  purpose  of  assisting  in  the 
preservation  of  life  and  in  the  interests  of  trade  and  naviga- 
tion that  the  society  and  corporation  incorporated  under  u» 
»4  It  U  name  of  "  Lloyd's  "  by  section  three  of  Lloyd's  Act,  1871  fm 
Z^^l  tWs  Act  referred  to  as  "the  society"),  be  authorised  to 
acquire  compulsorily,  with  the  sanction  of  the  Board  of 
Trade,  or  by  agreement,  land  for  the  purpose  of  agMl 
stations  and  signal  houses,  and  to  arrange  for  telegraphic 
communication  therewith,  at  such  places  on  or  near  the  coast 
of  the  British  Islands  as  they  think  fit : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
llajesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  ihe  same,  ^ 
follows : — 

Seotl.       1.  This  Act  may  be  cited  as  Lloyd's  Signal  Stations  Act, 
Shortdtle.  1888. 

hirJ^  'wer  2.  The  society  may,  subject  to  the  restrictions  and  con- 
to  establish  ditions  contained  in  this  Act,  execute  the  following  works  and 
J2S^      ^o  ^^^  following  things,  namely : — 

with  tele-  .      i 

graphic  (1.)  Establish  signal  stations  and  erect  and  place  s^go^ 

S^it"*  houses    with    all    requisite    works,    roads,  appu^ 

tenances,  and  appliances  at  such  places  on  the 
coast  of  the  British  Islands,  or  any  islands^  shoab» 
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or  rocks  lying  near  thereto,  as  thej  think  fit,  and  Sect.  2. 
maintain  and  work  the  same  with  a  proper  staff  of 
keepers,  officers,  and  serrants,  and  from  time  to 
time  alter  or  remoye  any  sach  signal  houses  or 
discontinue  any  such  signal  stations : 

(2.)  For  the  purpose  of  connecting  any  of  the  said  signal 
stations  or  signal  houses  with  each  other  or  with 
postal  telegraph  stations,  enter  into  arrangements 
with  the  Postmaster-General  for  the  placing,  main- 
taining, and  working  of  wires  for  the  purpose  of 
telegraphic  or  telephonic  communication  by  him 
upon  such  terms  and  conditions  as  he  shall  pre- 
scribe: 

(3.)  Acquire  by  compulsion  or  agreement  and  hold  any 
lands  which  may  from  time  to  time  be  necessary 
for  any  of  the  above  purposes  or  for  the  purpose  of 
providing  residences  and  suitable  gardens  for  signal- 
men and  signal-house  keepers.  Provided  that  the 
extent  of  land  to  be  acquired  by  comptdsion  under 
this  Act  at  any  one  place  shall  not  exceed  two  acres 
exclusive  of  the  necessary  means  of  approach  ;  but 
nothing  in  this  Act  shall  empower  the  society  to 
take  any  part  of  a  railway  or  canal : 

(4.)  When  necessary,  but  subject  to  the  provisions  of  the 
Lands  Clauses  Act  with  respect  to  the  sale  of 
superfluous  lands,  dispose  by  way  of  sale,  lease,  or 
otherwise,  of  any  lands  acquired  by  them  for  any  of 
the  purposes  aforesaid. 

3,  (!•)  With  a  view  to  the  purchase  of  land  for  the  pur-  Incorpora- 
poses  of  this  Act  the  Lands  Clauses  Acts,  except  the  provisions  ^^^ 
relating  to  access  to  the  special  Act,  and  except  any  provisions  Clauses 
inconsistent  or  not  applicable  to  the  objects  and  purposes  of 
this  Act,  shall  be  incorporated  in  this  Act,  and  in  construing 
tlie  Lands  Clauses  Acts  for  the  purposes  of  this  Act  this  Act 
and  any  Act  confirming  an  order  made  in  pursuance  of  this 
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Ssck  8.  Aot  shall  be  deemed  to  be  the  special  Act,  and  the  sociei? 
shall  be  deemed  to  be  the  promoters  of  the  midertaking,  and 
the  word  ^  land '.'  shall  inclade  easements  and  rights  in  and 
over  land. 

(2.)  The  society,  before  putting  in  force  any  of  the  powers 
of  the  Lands  Clauses  Acts  with  respect  to  the  purchase  and 
taking  of  land  otherwise  than  by  agreement,  shall — 

(a.)  Publish  once  at  the  least  in  each  of  three  consecutiTe 
weeks  in  the  course  of  the  months  of  September, 
October,  and  November  in  some  one  and  the  same 
newspaper  circulating  in  the  locality  an  advertise- 
ment describing  shortly  the  object  for  which  the 
land  is  proposed  to  be  taken,  naming  a  place  in  the 
neighbourhood  of  the  land  proposed  to  be  token 
where  a  plan  of  the  land  may  be  seen  at  all  reason- 
able hours,  and  stating  the  quantity  of  the  land; 
and 

(b.)  During  the  month  next  following  the  month  in  which 
the  last  of  the  advertisements  is  published,  serve  » 
notice  in  manner  mentioned  in  this  section  on  ever; 
owner  or  reputed  owner,  lessee  or  reputed  lessee, 
and  occupier  of  the  land,  so  far  as  such  owners, 
lessees,  and  occupiers  can  be  reasonably  ascertained, 
defining  in  each  case  the  land  intended  to  be  takeO} 
and  requiring  an  answer  stating  whether  the  person 
so  served  assents,  dissents,  or  is  neuter  in  respect  to 
the  taking  of  the  land. 

(3.)  (i.)  Service  of  a  notice  on  a  person  may  be  made  by 
delivery  of  the  notice  to  him  personally  or  by  leaving  the 
notice  at  his  usual  or  last  known  place  of  abode,  or  by 
forwarding  it  by  post  in  a  registered  letter  addressed  to  his 
usual  or  last  known  place  of  abode. 

(ii.)  A  notice  required  to  be  served  on  a  number  of  person 
having  any  right  ip  common  in,  over,  or  on  land,  mj  b# 
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wryed  on  any  three  or  more  of  those  persona  on  behalf  of  all  Sect,  8, 
of  such  persons,  and  should  there  be  any  bailiff,  steward, 
reeve,  or  other  duly  appointed  ofBoer  or  tnistee  of  or  charged 
with  the  care  or  management  of  such  land  on  behalf  of  such 
persons,  notice  shall  also  be  served  on  such  bailiff,  steward, 
reeve,  or  other  officer  or  trustee. 

(iii.)  Where  a  notice  is  served  by  registered  letter,  it  shall 
be  deemed  to  have  been  served  at  the  time  when  the  letter 
containing  the  same  wonld  be  delivered  in  the  ordinary  course 
of  post,  and  the  production  of  the  post  office  receipt  for  such 
letter  duly  stamped  shall  be  sufficient  evidence  of  the  due 
delivery  of  such  letter,  provided  it  shall  appear  that  the  same 
was  sufficiently  and  properly  directed,  and  that  the  same  was 
not  returned  by  the  post  office  as  undelivered. 

(iv.)  yrhere  a  person  required  to  be  served  is  absent 
abroad  or  cannot  be  found,  the  noticq  may  be  seryed  on  his 
agent. 

(4.)  Upon  compliance  as  respects  any  land  with  the  pro- 
visions contained  in  this  section  with  respect  to  advertisements 
and  notioes,  the  sodety  may,  if  they  think  fit^  present  a 
petition  to  the  Board  of  Trade.  The  petition  shall  describe 
the  land,  and  state  the  purposes  for  which  it  is  required,  and 
the  names  of  the  owners  and  lessees  or  reputed  owners  or 
lessees,  and  occupiers  of  land  who  have  assented,  dissented, 
or  are  neuter  in  respect  of  the  taking  of  the  land,  or  who 
have  returned  no  answer  to  the  notice,  and  shall  pray  for  an 
order  authorising  the  society  with  reference  tq  the  land  to 
put  in  force  the  powers  of  the  Lands  Clauses  Acts  with  respect 
to  the  purchase  and  taking  of  land  otherwise  than  by  agree-* 
ment,  and  shall  be  supported  by  such  evidence  as  the  Board 
of  Trade  may  require. 

(5.)  If,  on  consideration  of  the  petition  and  proof  of  the 
publication  of  the  proper  advertisements  and  service  of  the 
proper  i^otices,  the  Board  of  Trade  think  4t  to  proceed  with 


672  Lloyd's  signal  stations  act,  1888. 

Beets,  the  case,  they  may,  if  they  think  fit,  appoint  some  person  to 
inquire  in  the  locality  in  which  the  land  is  sitoate  respecting 
the  propriety  of  makinfjr  the  order  prayed  for,  and  also  direct 
that  person  to  hold  a  public  inquiry,  and  if  a  public  inqniry  is 
held,  the  person  holding  the  same  shall  haye  the  same  powers 

17  *  18     as  an  inspector  appointed  under  the  Merchant  Shipping  Act, 

c  104.       1854,  and  the  Acts  amending  the  same. 

(6.)  After  such  consideration  and  proof,  and  if  there  is  an 
inquiry  after  receiving  the  report  made  upon  such  inqnirj, 
the  Board  of  Trade  may  make  a  provisional  order  auiJiomng 
the  society  to  put  in  force  with  reference  to  the  land  referred 
to  in  the  petition,  or  such  part  thereof  as  is  described  in  the 
order,  the  powers  of  the  Lands  Clauses  Acts  with  respect  to 
the  purchase  and  taking  of  land  otherwise  than  by  agreement 
or  any  of  them,  and  that  either  absolutely  or  with  sach  con- 
ditions and  modifications  as  they  may  think  fit,  and  it  shall  be 
the  duty  of  the  society  to  serve  a  copy  of  any  order  so  made 
in  the  manner  and  on  the  persons  in  which  and  on  whom 
notices  in  respect  of  the  land  to  which  the  order  relates  are 
required  by  this  Act  to  be  served. 

(7.)  A  provisional  order  so  made  shall  not  be  of  an; 
validity  uidess  the  same  has  been  confirmed  by  Act  of  ParKa- 
ment ;  and  it  shall  be  lawful  for  the  Board  of  Trade  as  soon 
as  conveniently  may  be  to  obtain  such  confirmation.  If? 
while  the  Bill  confirming  any  such  order  is  pending  in  either 
House  of  Parliament,  a  petition  is  presented  against  the 
order,  the  BiU,  so  far  as  it  relates  to  the  order,  may  he 
referred  to  a  select  committee,  and  the  petitioner  shall  be 
allowed  to  appear  and  oppose  as  in  the  case  of  private  BillS) 
and  the  Act  confirming  the  order  shall  be  deemed  to  he  a 
public  general  Act  of  Parliament. 

(8.)  An  order  made  in  pursuance  of  this  section  when  con- 
firmed by  Parliament  with  such  modifications  as  seem  fit  to 
Parliament  shall  have  full  effect. 

(9.)  The  Board  of  Trade,  in  case  of  refusing  or  modifying 
the  order  prayed  for,  may  make  such  order  as  they  think  fit 
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for  the  allowance    of   the    reasonable  costs,   charges,  and  Sect  3. 
expenses  which  any  person  whose  land  was  proposed  to  be 
taken  has  properly  incurred  in  opposing  the  order. 

(10.)  All  costs,  charges,  and  expenses  incurred  by  the 
Board  of  Trade  in  relation  to  any  order  or  proposed  order 
under  this  section,  and  all  costs,  charges,  and  expenses  of  any 
person  which  are  so  allowed  by  the  Board  of  Trade  as  afore- 
said, shall  be  a  charge  on  the  funds  of  the  society  and  be  paid 
to  the  Board  of  Trade  and  to  that  person  respectively  by  the 
society  within  fourteen  days  after  demand. 

(11.)  Any  land  purchased  in  pursuance  of  any  order  under 
this  section  confirmed  by  Act  of  Parliament  shall  be  purchased 
within  one  year  after  the  passing  of  such  Act. 

(12.)  The  provisions  of  this  Act  with  respect  to  the  purchase 
of  land  by  the  society  shall  extend  to  the  purchase  of  land  of 
which  the  society  are  lessees  or  occupiers  in  like  manner  as  if 
another  person  were  for  the  time  being  lessee  or  occupier  of 
the  land,  save  that  the  provisions  with  respect  to  the  notices 
to  and  the  assent  or  dhsent  of  and  the  service  of  a  copy  of 
the  order  on  lessees  and  occupiers  shall  not  apply  so  far  as 
respects  the  society,  and  save  that  after  an  order  under  this 
section  for  purchasing  the  land  is  confirmed  by  Parliament 
the  society  may  give  notice  to  and  purchase  the  estate,  right, 
or  interest  of  some  one  or  more  only  of  the  parties  interested 
in  the  land,  but  in  that  case  they  shall,  if  any  other  of  such 
parties  by  notice  in  writing  so  requires  them,  purchase  the 
estate,  right,  or  interest  in  the  land  of  that  party. 

4.  Persons  empowered  by  the  Lands  Clauses  Consolidation  Power  to 
Act,  1845,  to  sell  and  convey  or  release  lands  may,  if  they  mentTby" 
think  fit,  subject  to  the  provisions  of  that  Act  and  of  the  agreement 
Lands  Clauses  Consolidation  Acts  Amendment  Act,  1860,  c.  is. 
and  of  this  Act,  grant  to  the  society  any  easement,  wayleave,  ^.  ^  ^* 
right,  or  privilege  required  for  the  purposes  of  this  Act  in,  c.  106. 
over,  or  affecting  any  such  lands,  and  the  provisions  of  the 
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1— ti.  said  Acts  with  respect  to  lands  and  rentchargea,  so  fiir  as  the 
same  are  applicable  in  this  behalf ^  shall  extend  and  apply  to 
such  grants  and  to  snch  easementSy  wayleaves,  rights,  aad 
privileges  as  aforesaid  respectivelj. 


Sections  5^10  of  the  Act  CQ&tsm  BSTioffB  in  respect  of  lands  beU  fay 
the  Admiralty  and  War  Office,  the  Post  Office  and  other  GoTtnunait 
Departments,  and  by  lighthouse  anthorities,  which  lands  can  onlv  be 
entered  upon  or  taken  by  amement  The  bed  and  shores  of  the  Thuna 
are  not  to  be  interfered  witn  except  with  the  conaent  of  the  oonsemtaiik 
nor  the  foreshores  of  the  countiy  without  the  conaent  of  the  Bosrd  of 
Trade. 

Lands  of  the  Duchies  of  Lancaster  and  Cornwall  and  of  the  Crown 
are  also  excluded  from  the  oompulsoiy  powers  of  the  Act.  The  woib  of 
any  imdertakers  nithin  the  meaning  of  the  Electric  Lighting  Act»  19S^ 
are  not  to  be  interfered  with. 
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THE  LOCAL  GOVERNMENT  ACT,  1888. 

51  &  52  ViOT.  Cap.  41. 

An  Act  to  amend  the  Laws  rehuing  to  Local  Government  in 
England  and  Wales  and  fof  othet  purposes  connected 
therewith.  [13th  August,  1888.] 

*  n^  Hi  ^  * 

66.  (1-)  ^  county  council  may,  from  time  to  time^  for  Sect.  65. 
the  purpose  of  any  of  their  powers  and  duties,  including  those  Power  to 
which  are  to  be  executed  through  the  standing  joint  com-  ^^^^ 
mittee,  acquire,  purchase,  or  take  on  lease,  or  exchange  any 
lands  or  any  easements  or  rights  over  or  in  land,  whether 
situate  within  or  without  the  county,  and  may  acquire,  hire, 
erect,  and  furnish  such  halls,  buildings,  and  offices  as  they 
may  from  time  to  time  require,  whether  within  or  without 
their  county. 

(2.)  For  the  purpose  of  the  purchase,  taking  on  lease,  or 
exchange  of  such  lands,  sections  one  hundred  and  seventy- 
six,  one  hundred  and  seventy-seven,  and  one  hundred  and 
seventy-eight  of  the  Public  Health  Act,  1875,(a)  shall  apply 
as  if  they  were  herein  re-enacted,  and  in  terms  made 
applicable  to  the  county  council. 

(3.)  Where  the  county  council,  with  the  consent  of  the 
Local  Government  Board,  sell  any  land,  the  proceeds  of  such 
sale  shall  be  applied  in  such  manner  as  the  said  Board  sanc- 
tion towards  the  discharge  of  any  loan  of  the  council,  or 
otherwise,  for  any  purpose  for  which  capital  may  be  applied 
by  the  council. 

(a)  See  aiUe^  pp.  511—614.  These  sections  incorporate  the  Lands 
Clauses  Acts.  Compulsory  powers  may  be  obtained  by  provisional  order. 

**  For  the  pwrpose  of  any  of  thevr  powers,^* — Bv  section  64  the  existing 
county  bunoings  will  pass  to  the  countv  council,  subject  to  the  rights  of 
the  quarter  sessions  and  justices  to  hold  Courts  in  them. 
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Sect.  65.  The  purpoMfi  for  which  land  may  be  aoqoiied  under  this  Airt  axe  net 
numcrouB.  Section  11  gives  them  the  powere  of  a  highway  board  as  to 
main  roads,  which  powers  mclude  the  taking  of  land  to  widen  tkm. 
See  the  Highway  Act,  1835,  in  Appendix.  Coonty  councils  are,  how- 
ever, empowered*  by  various  subsequent  Acts  to  take  land  for  the  pur- 
poses of  these  Acts,  as,  for  example,  Tlie  Allotments  Act,  1887.  See 
antt,  p.  561 ;  The  Housing  of  the  Working  Classes  Act,  1890,  jHMt,  p.  596; 
The  Isolation  Hoppitals  Act,  1893,  po^  p.  668  ;  and  The  Dimaes  of 
Animals  Act,  1894,  pott.  These  statutes,  however,  contain  prorisions  in 
respect  of  the  purchase  and  taking  of  land.  For  the  compahoiy  pll^ 
chase  a  provisional  order  is  almost  invariably  required.  Luid  may  abo 
be  purchased  by  agreement  under  the  Saudi  Holdings  Act»  1898. 


Jncorpora-i     79.  (^0  ^^  council  of  each  coimtj  shall  be  a  body  cor- 

^^^       porate  by  the  name  of  the  county  council,  with  the  addition  of 

cooncil.      the  name  of  the  administrative  county,  and  shall  have  pe^ 

petnal  succession  and  a  common  seal  and  power  to  aquire 

and  hold  land  for  the  purposes  of  their  constitution  witbot 

license  in  mortmain. 
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THE  ARBITRATION  ACT,  1889, 

52  &  53  ViOT.  Cap.  49. 

An  Act  for  amending  and  consoUdaJting  the  Enactments  tv- 
lating  to  Arbitration.  [26th  August,  1889.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal,  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

Construction. — This  Act  repeals  the  enactments  mentioned  in  the 
second  schedule  (see  note  to  section  26,  post,  p.  596) ;  but  inasmuch  as 
several  of  these  are  re-enacted  in  substance,  expressions  in  these 
repealed  A&ts  which  have  received  judicial  construction  will  be  con- 
strued according  to  these  previous  decisions.  See  Hodgson  v.  Bell^  24 
Q.  B.  D.  302,  at  p.  306. 

If  any  pait  of  the  Arbitration  Act,  1869,  is  enacted  in  the  same  terms 
as  those  used  in  the  Common  Law  Procedure  Act,  theu  if  decided  cases 
have  determined  the  construction  to  be  placed  on  the  Common  Law 
Procedure  Act,  the  Court  must  adhere  to  those  decisions  when  called 
upon  to  place  a  construction  upon  that  part  of  the  Arbitration  Act  in 
which  the  same  language  is  used  with  regard  to  the  same  subject- 
matter.  In  re  Keighley,  Maxsted  and  Company  and  Durant  and  Company 
[18931 1  Q-  B.  405,  409.  But  where  larger  words  are  used  in  this  than 
m  the  previous  Act,  the  rule  is  that  such  larser  words  were  used  inten- 
tionally and  must  have  a  meaning  given  to  tnem.  Hurhlatt  v.  BamUt 
and  Company  [1893],  1  Q.  B.  77,  79. 

Application  of  Act. — This  Act  applies  to  arbitrations  under  all 
statutes  in  so  fiar  as  it  is  not  inconsistent  with  them  (section  24^  and  it 
applies  to  every  arbitration  commenced  after  the  commencement  of  this 
Act  (Ist  January,  1890)  under  any  agreement  or  order  made  before  the 
commencement,  except  pending  arbitrations.  Section  26,  and  see  In  re 
WiUiams  and  Stepney  [1891],  1  Q.  B.  257. 

References  by  Consent  out  of  Court.  Sect.  L 

1.  A  submission,  unless  a  contrary  intention  is  expressed  Submit- 
therein,  shall  be  irrevocable,  except  by  leave  of  the  Court  or  iJ^vocable 
a  judge,  and  shall  have  the  same  effect  in  all  respects  as  if  it  ^  *^ee* 

had  been  made  an  order  of  Court.  as  an 

order  of 
*^  Submission."— See  definition,  section  27,  pot,  p.  696.  ooort, 

2p 
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Sect.  It  A  rabmiflsion  to  arbitration  under  section  25  of  Uie  Lands  ClanseB 
Consolidation  Act,  1846,  was  held  to  be  a  submission  by  consent  under 
the  Common  Law  Procedure  Act,  1854.  Bhodes  v.  Avredcde  Dratiww 
CommissioHcrs,  1  C.  P.  D.  402,  and  cases  cited  to  section  25  of  the  Lands 
Clauses  Consolidation  Act,  1845,  in  note  **  A  submission  to  arbitratioii, 
ante,  p.  64.  It  will  no  doubt  be  held  to  be  a  submission  by  consent 
under  this  Act 

"  Shall  be  irrevocable."— This  is  alreadv  provided  by  section  25  of 
the  Lands  Clauses  Consolidation  Act,  1846.  That  section  gives  no  poirar 
to  a  Court  to  revoke,  but  such  power  may  now  exist  under  this  section. 
See  section  25,  note  "  Revocation,''  ante, -p.  65. 

In  determining  whether  to  revoke  a  submission  or  not  the  Court  ^ 
be  b.^und  bv  the  previous  decisions,  and  can  only  revoke  on  the  grounds 
for  which  Courts  nad  power  to  revoke  when  the  submission  was  nude  a 
rule  of  Court,  /n  «  Sroi<^  and  JVeZsc^n,  25  Q.  R  D.  545,  530 ;  and  « 
a  recent  case,  Re  Bariiig  Brothers  and  Company  and  Dwiton  and  Cm- 
pany,  61  L.  J.  Q.  B.  704. 

"  Court  or  a  Judjre/' — Or  Master,  see  section  21  and  Order  H 
r.  12a. 

"  Same  effect  as  an  order  of  Court."— This  does  not  make  the 

arbitration  a  "proceeding  in  the  Court"  within  the  meaning  oi 
Order  37,  r.  5,  of  tlie  Rules  of  the  Supreme  Court,  and  the  Court  has 
no  power  to  order  the  is^ue  of  a  commission  for  the  examination  of 
witnesses  in  an  arbitration,  nor  does  it  give  the  Court  power  to  order  a 
party  to  appoint  an  arbitrator  under  an  agreement  to  refer  disputes  lo 
three  arbitrators,  one  to  be  appointed  by  each  of  the  parties  and  tk 
third  by  the  two  so  appointed,  where  one  of  the  parties  refuses.  Smitk 
and  Nelson's  Arbitration,  25  Q.  B.  D.  545. 

Compare  3  &  4  Will  4,  c.  42,  s.  39,  and  Common  Law  Procedure  Act, 
1854,  s.  17. 


^*™ied*^*      2.  A  submission,  tinless  a  contrary  intention  is  expressed 
snbmis-      therein,  shall  be  deemed  to  include  the  provisions  set  forth  in 
sions.        ^^^  First  Schedule  to  this  Act,  so  far  as  they  are  applicable  to 
the  reference  under  the  submission. 

"  A  SubmiBBion."—  See  definition,  section  27  and  note  to  section  1. 
In  submissions  made  before  the  Act  these  provisions  in  the  First  Schedule 
are  deemed  to  be  included,  although  they  may  add  to  the  agreement 
between  the  parties,     /n  re  inUiams  and  Stqmey  [1891],  1  Q.  B.  25". 

The  Lands  Clauses  Act,  1846  (sections  25—37),  contains  provision*  o^ 
a  somewhat  similar  nature  to  those  in  the  schedule,  and  these  provision* 
will  only  be  deemed  to  be  included  in  so  far  as  they  are  not  at  variance 
with  those  already  provided  in  that  statute.  See  notes  to  the  provisionB 
in  the  First  Schedule. 
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THE    FIRST    SCHEDULE. 

PROvisiONa  TO  BB  ncFLixp  IN  SuBiciasioNa. 

a.  If  no  other  mode  of  referenoe  is  providedt  the  xefarenc«  ahall  be  to 
a  single  arbitrator. 

Section  25  of  the  Lands  Claoaes  Consolidation  Aot|  184G|  pzovideB  for 
the  mode  of  reference, 

(.  If  the  reference  is  to  two  arbitrators,  the  two  arbitrators  may 
appoint  an  umpire  at  any  time  within  the  period  during  which  they 
have  power  to  make  an  award. 

Section  27  of  the  Lands  Clauses  Consolidation  Act,  1845,  provides 
that  the  two  arbitrators  shall  appoint  an  umpire  "before  Uiey  enter 
upon  the  matters  referred  to  i£em."  This  provision  might  perhaps 
apply  if  the  umpire  appointed  refused  to  act 

See  note  to  section  27,  "  Kominate  and  appoint  an  umpire," 

c  The  Brbitrators  shall  make  their  award  in  writing  within  three 
months  after  entering  on  the  reference,  or  after  having  been  called  on 
to  act  by  notice  in  writing  from  any  party  to  the  submission,  or  on  or 
before  any  later  day  to  which  the  arbitrators,  by  any  writing  signed  by 
them,  may  from  time  to  time  enlarge  the  time  for  making  the  award. 

Under  the  Lands  Clauses  Acts,  the  arbitrators  have  twenty-one  days 
within  which  to  award,  but  they  may  extend  it  to  three  months  (Lands 
Clauaes  Consolidation  Act,  1845,  ss.  23  and  31). 

As  to  the  power  of  the  Couii  to  enlarge  the  time,  see  section  9,  posit 

Of.  Common  Law  Procedure  Act,  1854,  s.  15. 

d.  If  the  arbitrators  have  allowed  their  time  or  extended  time  to 
expire  without  making  an  award,  or  have  delivered  to  any  party  to  the 
submission,  or  to  the  umpire  a  notice  in  writing,  stating  that  they 
cannot  agree,  the  umpire  may  forthwith  enter  on  the  reference  in  lieu  of 
the  arbitrators. 

By  section  31  of  the  Lands  Clauses  Consolidation  Act,  1845,  a  similar 
provision  is  made  if  the  arbitrators  allow  their  time  or  extended  time 
to  expire.  Section  27  provides  that  the  umpire  is  to  decide  matters  on 
which  they  differ.  As  there  is  no  provision  as  to  how  this  is  to  be 
signified  to  the  umpire,  this  proviso  will  doubtless  apply, 

Cf.  Common  Law  Procedure  Act,  1854,  s.  15. 

e.  The  umpire  shall  make  his  award  within  one  month  alter  the 
original  or  extended  time  appointed  for  making  the  award  of  the 
arbitrators  has  expired,  or  on  or  before  any  later  day  to  whieh  the 

2p2 
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Sect.  2.    mnpira  by  any  writiiig  ngned  by  him  may  irom  time  to  tame  enlaige 
the  time  for  making  hia  award. 

Under  the  Lands  Clauaea  ConBolidation  Act»  1845,  the  umpire  bas 
three  monUis  to  make  his  award  from  the  date  when  the  duty  devolveB 
upon  him  (section  23  of  that  Act,  and  note  «  For  three  months,"  mU, 

S.  58),  and  has  no  power  to  enlarge  it,  as  the  matter  must  then  be 
ecided  by  a  jury  unless  Uie  parties  consent 
AlS  to  the  power  of  the  Court  to  enlarge  the  time,  see  section  9. 

/.  The  parties  to  the  reference,  and  all  persons  claiming  through  them 
respectively,  shaU,  subject  to  any  legal  objection,  submit  to  be  examined 
by  the  arbitrators  or  umpire,  on  oath  or  affirmation,  in  relation  U)  the 
matters  in  dispute,  and  shall,  subject  as  aforesaid,  produce  before  the 
arbitrators  or  umpire,  all  books,  deeds,  papers,  accounts,  writings,  and 
documents  within  their  possession  or  power  respectively  which  may  be 
required  or  called  for,  and  do  all  other  things  which  during  the  pro- 
ceedings on  the  reference  the  arbitrators  or  umpire  may  require. 

See  section  7  of  this  Act^  and  section  32  of  the  Lands  Clauses  Con- 
solidation Act^  as  to  examining  witnesses.  The  examination  under  the 
Lands  Clauses  Act  is  not  compulsory.  See  notes  to  section  32,  ante, 
p.  70. 

g.  The  witnesses  on  the  reference  shall,  if  the  arbitrators  or  ompiie 
thinks  fit,  be  examined  on  oath  or  affirmation. 

See  section  32  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  as 
to  issuing  writs  of  subpoena  to  compel  the  attendance  of  witnesses^  see 
sections  8  and  18  of  this  Act 

h.  The  award  to  be  made  by  the  arbitrators  or  umpire  shall  be  final 
and  binding  on  the  parties  and  the  persons  AUimitig  under  them 
respectively. 

Notwithstanding  this  proviso  the  Court  has  power  to  remit  the  awaid 
under  section  10  of  this  Act. 

Under  the  Lands  Clauses  Acts  the  award  is  only  binding  as  to  the 
amount  and  not  as  to  the  claimant's  right  to  compensation.  See  sec- 
tion 23  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  note  "  The 
same  shall  be  so  settled,"  ant^  p.  57. 

i.  The  costs  of  the  reference  and  award  shall  be  in  the  discretion  of 
the  arbitrators  or  umpire,  who  may  direct  to  and  by  whom  and  in  what 
manner  those  costs  or  any  part  thereof  shall  be  paid,  and  may  tax  or 
settle  the  amount  of  costs  to  be  so  paid  or  any  part  thereof  and  may 
award  costs  to  be  paid  as  between  solicitor  and  client 

Provision  as  to  costs  in  arbitrations  under  the  Lands  Clauses  Acta 
is  made  in  section  34  of  the  Lands  Clauses  Consolidation  Ad,  ISA 
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ante,  p.  73,  and  aa  to  taxation,  in  the  Lands  Clauaea  Act,  1895,  post^    8e:;t.2. 

This  proviso  would  no  doubt  apply  to  cases  of  arbitration  under 
agreements  as  to  the  value  of  land  to  be  taken  where  the  Lands  Clauses 
Acta  do  not  apply. 

If  the  arbitrator  or  umpire  settle  the  costs  he  must  do  so  in  his 
award,  and  may  include  his  own  costs  therein  (re  Stephens  and  Liverpool 
and  London  arid  Globe  Insurance  Company^  36  SoL  Joum.  464),  but  if  he 
does  not  settle  the  costs  they  are  liable  to  be  taxed,  includiii  his  own 
charges.    In  re  Prebble  and  Robinson  [1892],  2  Q.  B.  602. 

3.  Where  a  submission  provides  that  the  reference  shall  Reference 
be  to  an  official  referee,  any  official  referee  to  whom  applica-  referee, 
tion  is  made  shall^  subject  to  any  order  of  the  Court  or  a  judge 

as  to  transfer  or  otherwise,  hear  and  determine  the  matters 
agreed  to  be  referred. 

This  is  a  substantial  re-enactment  of  the  Judicature  Act,  1884,  s.  11. 

4.  If  any  party  to  a  submission,  or  any  person  claiming  Power  to 
through  or  under  him,  commences  any  legal  proceedings  in  c^inm* 
any  court  against  any  other  party  to  the  submission,  or  any  where 
person  claiming  through  or  under  him,  in  respect  of  any  gubmia- 
matter  agreed  to  be  referred,  any  party  to  such  legal  pro-*^^°* 
ceedings  may  at  any  time   after   appearance,  and  before 
delivering  any  pleadings  or  taking  any  other  steps  in  the  pro- 
ceedings, apply  to  that  court  to  stay  the  proceedings,  and  that 

court  or  a  judge  thereof  if  satisfied  that  there  is  no  sufficient 
reason  why  the  matter  should  not  be  referred  in  accordance 
with  the  submission,  and  that  the  applicant  was,  at  the  time 
when  the  proceedings  were  commenced,  and  still  remains, 
ready  and  willing  to  do  all  things  necessary  to  the  proper 
conduct  of  the  arbitration,  may  make  an  order  staying  the 
proceedings. 

Compare  Common  Law  Procedure  Act,  1854,  s.  11. 

Application  to  Lands  Clauses  Act. — Questions  of  disputed  com- 
pensation under  the  Lands  Clauses  Acts  must  be  decided  according  to 
the  methods  therein  provided.  If  a  person  makes  a  claim  upon 
promoters  and  arbitration  is  insisted  on  under  these  Acts,  the  promoters 
cannot  in  any  proceedings  before  the  Court  prevent  the  arbitrator  from 
dealing  with  the  question,  because  they  allege  plausibly  or  not  that  the 
claimant  has  no  right  to  compensation,  and  the  same  is  true  under  the 
Public  Health  Act,  1875.    Brierl&y  HiU  Local  Board  v.  PearsaU,  9  A.  C. 
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8eet4.  aM;  aadseanota  <«The«iiM  shiOl  beao  MtOcd,*  tosedioiiSaoftk 
""^  Lands  Claiues  ConBolidation  Act,  1845,  afUe,  p.  57.  Similarly  if  notice  to 
tiMt  hat  been  given,  the  landowner  has  no  action  of  specific  perfanniDce 
until  the  amount  has  been  settled.  If  he  brought  each  sn  action  Uk 
defendants  might  possibly  stay  the  proceedings  as  provided  in  this 
•action ;  but  they  miflht  aJso  have  the  statement  of  claim  struck  out,  as 
disclosing  no  cause  of  action* 

Time  to  ftpply. — An  application  under  this  section  must  be  made 
before  taking  any  other  step  in  the  action.  Thus  an  application  for  t 
stay  until  security  for  costs  oe  given  is  '^a  step  in  the  proceedings,"  such 
as  to  disentitle  the  defendant  from  proceeding  under  this  section  (Adam 
▼.  Oatteyj  66  L.  T.  687),  so  is  delivery  of  a  defence  (JFest  Londm^  dx^ 
OvMpmiy  v.AbboU^  S9  W.  R  684).  A  ''step  in  the  proceedings,''  meanseome 
application  to  the  Court  by  summons  or  motion,  and  does  not  include 
an  application  from  one  party  to  the  other,  as,  for  example,  requiring  the 
delivery  of  a  statement  of  daiuL  Iva  and  Barker  v.  WiUant  [18941 
S  Ch.  478,  or  writing  to  the  plaintiff  asking  for  further  time  to  plead. 
Brighton  Manne,  drc,  Company  v.  IVoodhouse  [1893],  2  C?h.  486.  The 
taking  out  of  a  summons  for  further  time  to  deliver  the  defence  would, 
however,  be  a  step  in  the  action.  BartleU  v.  Ford^s  Hotd  Companyt  189^ 
1  Q.  B.  850. 

*' Court  or  »  Judfe."— Includes  master,  section  21,  t?^  and 
Order  54^  r.  12,  A, 


Power  lor 
the  court 
in  certiun 
cases  to 
appoint  an 
arbitrator, 
umpire,  or 
third 
arbitrator. 


5.  In  any  of  the  following  cases  : — 

(a.)  Where  a  subinission  provides  that  the  reference  shall 
be  to  a  single  arbitrator,  and  all  the  parties  do  not 
after  difiPerenoes  have  arisen  concur  in  the  appoint- 
ment of  an  arbitrator  : 

(6.)  If  an  appointed  arbitrator  refufles  to  act,  or  is  in- 
capable of  acting,  or  dies,  and  the  submission  does 
not  show  that  it  was  intended  that  the  vacancy 
should  not  be  supplied,  and  the  parties  do  not  supplj 
the  vacancy  i 

(c.)  Where  the  parties  or  two  arbitrators  are  at  liberty  to 
appoint  an  umpire  or  third  arbitrator  and  do  not 
appoint  him : 

(d.)  Where  an  ap})ointed  umpire  or  third  arbitrator  refuses 
to  act,  or  is  incapable  of  acting,  or  dies,  and  the  sub- 
mission does  not  show  that  it  was  intended  that  the 
vacancy  should  not  be  supplied,  and  the  parties  or 
arbitrators  do  not  supply  ib»  vacancy  : 
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any  party  may  serve  the  other  parties  or  the  arbitrators,  as    Sect  5. 
the  case  may  be,  with  a  written  notice  to  appoint  an  arbitrator, 
umpire,  or  third  arbitrator. 

If  the  appointment  is  not  made  within  seven  clear  days 
after  the  service  of  the  notice,  the  Court  or  a  judge  may,  on 
application  by  the  party  who  gave  the  notice,  appoint  an 
arbitrator,  umpire,  or  third  arbitrator,  who  shall  have  the  like 
powers  to  act  in  the  reference  and  make  an  award  as  if  he  had 
been  appointed  by  consent  of  all  parties. 

In  case  (a)  if  the  parties  do  not  concur  in  the  appointment  of  a  single 
arbitrator,  the  procedure  under  the  Lands  Clauses  Acts  is  according  to 
section  25  of  the  Lands  Clauses  Consolidation  Act,  1845. 

In  case  (6)  if  two  arbitrators  are  appointed,  and  one  dies  or  becomes 
incapable,  section  26  of  the  Lands  Clauses  Consolidation  Act,  1845,  makes 
provision  for  the  appointment  of  another,  and  if  this  not  done  the  other 
naaj  proceed  alone.  If  one  refuse  section  30  of  that  Act  provides  that  the 
other  may  proceed  alone.  If  a  single  arbitrator  die  or  become  incapable, 
section  ^  provides  that  the  matter  shall  proceed  de  novo. 

In  case  (c)  if  the  arbitrators  fail  to  appoint,  the  Board  of  Trade  is 
empower«a  to  do  so.  Lands  Clauses  Consolidation  Act,  1845,  a  28,  and 
Lands  Clauses  (Umpire)  Act,  1883,  s.  2. 

In  case  (d),  section  27  of  the  Lands  Clauses  Consolidatioir  Act,  1845, 
provides  for  the  arbitrators  appointiiig  a  new  umpire,  in  case  the  one 
appointed  die  or  become  incapable.  There  is,  however,  no  provision  if 
he  refuse  to  act,  so  that  in  such  a  case  the  provisions  of  this  section 
might  be  applicable.  They  are  apparently  not  applicable  where  there 
is  any  macnmery  whereby  an  appomtment  can  be  obtained  ;  if  there  ia 
no  such  machinery,  the  judge  may  appoint  See  In  re  Wilson  and  Sons  v. 
Eattem  Counties  Navigation  Company  [1892],  1  Q.  B.  81. 

'^The  Court  or  a  Judge  may."—"  May "  in  this  section  means 
generally  ''must,"  and  as  a  general  rule  where  the  conditions  exist 


The  procedure  under  this  section  is  by  summons,  which  may  be  before 
a  master  in  chambers.    Section  21,  vnfra. 
Compare  Common  Law  Procedure  Act,  1845,  s.  IS. 

6.  Where  a  submission  provides  ttat  the  reference  shall  be  Power  for 

to  two  arbitrators,  one  to  be  appointed  by  each  party,  then,  J^^^^° 

tinless  the  submission  expresses  a  contrary  intention —  «»» to 

supply 

(a.)  If  either  of  the  appointed  arbitrators  refuses  to  act,  or  vacancy, 
is  incapable  of  acting,  or  dies,  the    party    who 
appointed  him  may  appoint  a  new  arbitrator  in  his 
place ; 
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8#cH»  ((.)  Ify  on  such  a  reference,  one  party  fails  to  appomt  an 
arbitrator,  either  originally  or  by  way  of  substitution 
as  aforesaid,  for  seven  clear  days  after  the  olhr 
party,  having  appointed  his  arbitrator,  has  served 
the  party  making  default  with  notice  to  make  die 
appointment,  the  party  who  has  appointed  an 
arbitrator  may  appoint  that  arbitrator  to  act  as  sole 
arbitrator  in  the  reference,  and  his  award  shall  be 
binding  on  both  parties  as  if  he  had  been  appointed 
by  consent : 

Provided  that  the  Court  or  a  judge  may  set  aside  any 
appointment  made  in  pursuance  of  this  section. 

Cf.  Common  Law  Procedure  Act»  1864,  &  13. 
Similar  proviaiona  exist  in  tke  Lands  Clauses  Acts,  but  witkoat  tk 
proviaa    See  note  to  last  section. 

^Mtf       ^*  ■'^^  arbitrators  or  umpire  acting  under  a  submission 
*  shall,  unless  the  submission  expresses  a  contrary  intention, 
have  power — 

(a.)  To  administer  oaths  to  or  take  the  affirmatious  of  ihe 

parties  and  witnesses  appearing  ;  and 
(6.)  To  state  an  award  as  to  the  whole  or  part  thereof  in 

the  form  of  a  special  case  for  the  opinion  of  the 

Court ;  and 
(c.)  To  correct  in  an  award  any  clerical  mistake  or  error 

arising  from  any  accidental  slip  or  omission. 

^*  To  administer  oaths.*'— A  similar  power  is  given  under  section  3S 
of  the  Lands  Clauses  Act,  1845,  anU,  p.  70.  See  note  thereto ''May 
examine  the  parties  or  their  witnesses  on  oaUi.** 

As  to  obtaining  the  attendance  of  witnesses,  see  sections  8  and  18  of 
this  Act,  infroL 

As  to  punishment  for  giving  false  evidence,  see  section  28,  infra. 

For  form  of  oath,  see  Appendix. 

«  Taki  the  affirmatumi.'*—By  the  Oaths  Act,  1888,  s.  1,  "  Every  person 
upon  objecting  to  being  sworn  and  stating  as  the  gix>and  of  such  objec' 
tion,  either  that  he  has  no  religious  belidf,  or  that  the  taking  of  an  oath 
is  contrary  to  his  religious  belief,  shall  be  permitted  to  make  his  solemn 
afBixmation." 


AWAED  IN  POEM  OP  SPECIAL  CASE.  585 

The  arbitrator  should  learn  from  the  person  objecting  whether  he    Sect.  7. 
objects  on  either  of  these  grounds.    If  he  does  not,  he  must  be  sworn. 
For  form  of  affimation,  see  Appendix. 

(b)  ^'In  the  form  of  a  Special  Case." — ^Compare  Common  Law 
Procedure  Act>  1864,  s.  5.  Under  that  section  the  arbitrator  had  power 
to  state  his  award  in  the  form  of  a  special  case,  in  cases  under  the  Lands 
Clauses  Acts.  Bhodes  v.  Airedale  Dramage  Commissioners,  1  C.  P.  D. 
402 ;  Bidder  v.  North  Staffordshire  Railway  Comvnny,  4  Q.  B.  D.  412.  See 
note  to  section  25, "  A  submission  to  arbitration,^  p.  64  For  a  recent  case, 
see  Pa^e  v.  Kettering  fFaterworks  Compawy,  8  "  Times  "  L.  R.  228. 

Section  19  of  this  Act,  infra^  enables  an  arbitrator  to  state  a  special 
case  for  the  opinion  of  the  Court  at  any  stage  of  the  proceedings. 

Appeal — ^An  appeal  lies  from  the  decision  of  the  Court  when  the 
award  is  stated  in  the  form  of  a  special  case,  as  the  arbitrator  has  then 
exhausted  his  powers  and  the  opinion  of  the  Court  will  determine  the 
rights  of  the  parties.  In  re  KiTkleatham  Local  Board  and  Stockton  and 
MiddUsbartmgh  Waier  Board  [18931  1  Q.  B.  375,  380.  An  apoeal,  how- 
ever, did  not  lie  under  section  19.  In  re  Knight  and  Tabemade  Permanent 
Building  Society  [1892],  2  Q.  B.  613.  See  now  Supreme  Court  of  Judica- 
ture (Procedure)  Act,  1894,  s.  1,  and  notes  to  section  19,  infra,  p.  592. 

Practice, — The  special  case  should  be  filed  in  the  writ,  appearance  and 
judgment  department  of  the  central  office  of  the  High  Court,  where  a 
reference  nomber  will  be  given,  and  which  should  appear  in  all  sub- 
sequent proceedings.  The  fee  for  filing  is  12.  See  Orders  as  to  Court 
Fees,  1884. 

Costs, — ^TLe  Court  has  no  jurisdiction  over  the  costs  when  the  award 
is  stated  in  the  form  of  a  special  case,  as  such  costs  are  incidental  to  the 
arbitration,  and,  therefore,  fall  under  the  provision  of  section  34  of  the 
Lands  Clauses  Act,  1845.  Be  Holliday  and  Mayor  of  fFakefUld,  20  Q.  B.  D. 
699, 720,  see  in  House  of  Lords  (1891),  A.  C.  81,  p.  107.  A  similar  rule 
would  apply  in  the  event  of  a  special  case  being  stated  under  section  19. 
Inre  Knight  and  Tabernacle  Permanent  Building  Society  [1892],2  Q.  B.  613. 

(c.)  "To  correct  in  an  award/'  Ac— Section  37  of  the  Lands 
Clauses  Consolidation  Act»  1845,  provides  that  no  award  shall  be  set 
aside  for  irregularity  or  matter  of  form,  p.  80 ;  and  note  "  Irregularity 
or  error  in  matter  of  form.'' 

8.  Any  party  to  a  submission  may  sue  out  a  writ  of  ^itaessos 
mbpcena  ad  testificandum,  or  a  writ  of  subpoena  dtices  tecunij  gum- 
but  no  person  shall  be  compelled  under  any  such  writ  to  pro-  ^^^  ^J 
duce  any  document  which  he  could  not  be  compelled  to  pro- 
duce on  the  trial  of  an  action. 

Cf.  section  2,  Sched.  I.  (g),  and  for  witnesses  in  Scotland  or  Ireland, 
for  witnesses  in  prison,  see  section  18,  and  the  Lands  Clauses  Consolida- 
tion Act,  1845,  8.  32,  as  to  examining  witnesses,  and  calling  for  the 
production  of  documents. 
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BactB.       ^MmJ  toe  oat  »  writ  of  SIlblNBIia.'*— Under  Uub  sectioa  thoe 
—       wriU  iMue  M  of  coone  without  any  order  being  reqmied,  ud  an 
obtained  at  the  writ  department  of  the  central  office. 

The  Court  has  no  power  to  order  a  commission  to  examine  vitiie6Be& 
B^Shawand  R(maldsanAHntratioH[lB9ill^B.9\;  RiDn^nd 
FoMlAHfUratum^  37  SoL  Joum.  367. 

Procedure.— The  procedure  as  to  writs  of  iuhpftna  is  governed  brtie 
rules  of  Supreme  Court^  Order  37,  xr.  26—34.  The  following  legwte 
the  procedure  under  this  section. 

26.  Where  it  is  intended  to  sue  out  a  mbpcma,  a  pradpe  for  ^ 
puipo^e,  in  the  Form  No.  21  in  Appendix  G.,  and  containing  the  name 
or  firm  and  the  place  of  business  or  residence  of  the  solicitor  intending 
to  sue  out  the  same,  and,  where  such  solicitor  id  agent  only,  then  ako 
the  name  or  iirm  and  place  of  business,  or  residence  of  the  princifil 
solicitor,  shall  in  all  cases  be  delivered  and  filed  at  the  oential  oice. 

Form  21  in  Appendix  G.  is  as  follows  : — 

Seal  writ  of  mbpcsna  ,  on  behalf  of  the  ,  directed  to 

.    Returnable 
Dated  the  day  of  ,  18      . 

(Signed) 
(Address) 

Solicitor  for 

27.  **  A  writ  of  supbctna  shall  be  in  one  of  the  Forms  1—*  ^ 
Appendix  J.,  with  such  variations  as  circumstances  may  require." 

The  following  are  the  forms  in  Appendix  J.,  which  will  be  a^'ailau^ 
for  arbitrations.  The  headings  will,  however,  reauire  to  be  altered  to  s&it 
the  arbitratiou.  The  usual  heading  is  **  In  the  Matter  of  an  ArbitratioB 
between  A.  B.  and  C.  D.  And  in  the  matter  of  the  Arbitration  M 
1889.* 

No.  1. 

Bubpona  ad  Testifloandom  (General  Form)  (0. 37,  r.  27). 

18    .    [Sm  put  (Ke  tetter  and  nmber] 

In  the  High  Court  of  Justice. 
Division. 
Between  ,  Plaintiff, 

and 

,  Defendant 

Victoria,  by  the  grace  of  God,  &c,  to  [the  nemes  of  three  wUnmm^ 

he  inserted]  greeting  :  We  command  you  to  attend  before  ^ 

on  day  the  day  of  ,  18     ,  at  the  hour 

of  in  the  noon,  and  so  from  day  to  day  until  the  above 

cause  is  tried,  to  give  evidence  on  behalf  of  the  plaintiff  lor  dekD^\ 

Witness,  &c 
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No.  8.  Beet  8. 

Habeas  Oorpiis  ad  Testifloandnm  (0. 37,  r.  S7). 

[Heading  aa  in  Form  1.] 
Victoria,  by  the  grace  of  God,  &c,  to  the  [keeper  of  our  priaon  at]. 
We  command  you  that  you  bring  ,  who  it  is  said  is  detained 

in  our  prison  under  your  custody  ,  before  at  on 

day  the  day  of  at  the  hour  of  in  the 

noon,  and  so  from  day  to  day  until  the  above  action  is  tried,  to 
give  evidence  on  behalf  of  the  •    And  that  immediately  after 

the  said  shall  have  so  given  his  evidence  you  safely  conduct  him 

to  the  prison  from  which  he  shall  have  been  brought 
Witness,  &c 
This  writ  was  issued,  &c 

This  writ  will  not  issue  in  an  arbitration  without  an  order  of  a  Court, 
a  judge  or  a  master.    See  Arbitration  Act,  section  18,  infra. 

No.  3. 
SubpQBna  Duees  Tecum  (General  Form)  (0. 37,  r.  27). 
[Heading  as  in  Form  1.] 

Victoria,  by  the  grace  of  God,  &c.,  to  [the  names  of  three  witnesses  may 
k  inserted]  greeting  :  We  command  you  to  attend  before  at 

,  on  day  the  day  of  ,18    ,  at  the  hour 

of  in  the  noon,  and  so  from  day  to  day  until  the  above 

cause  is  tried,  to  give  evidence  on  behalf  of  the  ,  and  also  to 

bring  with  you  and  produce  at  the  time  and  place  aforesaid  [specify 
d<H:MJMnts  tobeprodticed^ 

Witness,  &o. 

The  partioular  docomenta  required  should  be  specified* 

Witness  in  Scotland  or  /relomd.-^ When  leave  is  given  under  section  18 
of  the  Arbitration  Act,  the  forma  will  be  the  same  aa  Noe.  1  and  3,  but 
adding  after  the  name  of  the  witness,  **  Wherever  you  shall  be  in  our 
United  Kin^om^"  and  at  the  foot  of  the  writ,  "  Notice.  Take  notice 
that  this  wnt  was  ordered  to  be  issued  by  an  Order  of  Her  Majesty's 
High  Court  of  Justice,  dated  day  of  189    ,  puzsuant  to 

the  statutes,  17  &  18  Vict  a  34,  and  62  &  63  Vict,  c  49." 

29.  Every  subpcena  other  than  a  suhpama  duees  tecum  shall  contain 
three  names  where  necessary  or  required,  but  may  contain  any  larger 
Dumber  of  names. 

The  fee  is  60.  for  each  snibpesna  and  if  it  oontiiin  more  than  three  names 
tor  each  set  of  three. 
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Sect  8.       SO.  No  more  Uum  three  persons  shall  be  included  in  <me  futpcw 

—       duce$  tecum  and  the  party  suing  out  the  same  shall  be  at  liberty  to  sue 

out  a  tubpetna  for  each  person  if  it  shsil  be  deemed  neoeaBsij  or  desinbie. 

81.  In  the  interval  between  the  suing  out  and  service  of  any  »Apna 
the  ]>arty  suing  out  the  same  may  correct  any  error  in  the  vimoi 
parties  or  witnesses,  and  may  have  the  writ  re-sealed  upon  lesnng  a 
correct  vrrrripe  of  such  mbpina  marked  with  the  words  ^altered  ud 
re-sealed,"  and  signed  with  the  name  and  address  of  the  solicitor  sauig 
out  the  same. 

82.  The  service  of  a  wbjxBna  shall  be  effected  by  delivering  a  copjof 
the  writ^  and  of  the  indorsement  thereon,  and  at  the  same  time  prodooBg 
the  original  writ. 

88.  Affidavits  filed  for  the  purpose  of  proving  the  service  of  afH&^ 
upon  any  defendant  must  state  when,  where,  and  how,  and  by  vboo, 
such  service  was  effected. 

84.  The  service  of  any  tubpcBtia  shall  be  of  no  validi^  if  not  di^ 
within  twelve  weeks  after  the  Uste  of  the  writ 


Power  to 
enlarffe 
time  for 
making 
award. 


0.  The  time  for  making  an  award  may  from  time  to  tine 
bo  enlarged  by  order  of  the  Court  or  judge,  whether  die 
time  for  making  the  award  has  expired  or  not 

Cf.,  Common  Law  Procedure  Act,  1854^  a.  15. 

Under  the  Lands  Clauses  Act,  1845,  ss.  23  and  31,  the  aibiti^ 
have  twenty-one  days  in  which  to  award,  but  this  may  be  extendedtt 
three  months.  An  umpire  has  three  months  from  the  date  m 
the  dutv  devolves  upon  him.  Section  83»  p.  58^  note  '*  For  thiee 
months." 

The  provisions  of  section  15  of  the  Common  Law  Procedure  Ao, 
1854,  as  to  giving  the  Court  power  to  enlanpe  the  time  for  making «» 
award  were  held  to  apply  to  arbitrations  under  the  Lands  Claiisw  A^ 
(In  re  Dare  Valley  Itailxcay  Company^  4  Ch.  554),  but  the  court  declined 
to  do  80  where  there  had  been  great  delay.    S.  C. 

In  the  case  of  arbitrations  under  the  Public  Health  Act,  l^'^^vrjj 
Court  has  no  power  to  extend  the  time  beyond  two  months,  the  i«ri» 
limited  by  section  180,  sub-section  (9X  ante,  p.  515.  Re  Madtnsum 
the  Ascot  Gae  Company,  17  Q.  B.  D.  114  ;  In  re  Yeadon  Local  Boada^ 
Yeadon  IFatenoorta  Company,  41  Ch.  D.  52. 

When  the  Court  has  power  to  enlarge  the  time,  it  can  do  so  after  tw 
award  has  been  made,  and  the  effect  of  the  enlargement  is  the  ^^j^ 
an  enlargement  by  i-onsent,  namely,  to  ratify  what  had  previoi^ 
been  done  by  the  arbitrator  without  authority  and  to  render  the  aw 
valid.  Lord  v.  Lee,  L.  R.  3  Q.  B.  404.  It  may  be  enlarsed  beyond  «« 
time  mentioned  in  the  agreement.  In  re  Denton  and  Strong,  L  R- ' 
Q.  B.  117  ;  May  v.  Harcourt,  13  Q.  R  D.  690. 

By  Order  64,  r.  14a,  of  the  Rules  of  the  Supreme  Court,  it  ^ 
provided  that :  "  Where  the  time  for  making  an  award  is  enlarged,  tw 
enlar^ment  shall  be  deemed  to  be  for  one  month  unless  a  m^^^ 
time  IS  specified  in  the  order." 
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"  Court  or  a  Judge."— By  Order  54,  rule  12a,  of  Uie  Rules  of  the    gect.  9. 

Supreme  Court,  a  master  of  the  Supreme  Court  may  exercise  all  the       — 
jonedictioii  and  powers  conferred  upon  the  court  or  a  judge  by  the 
Arbitration  Act^  1889,  and  see  section  21. 

10.  (1.)  In  all  cases  of  reference  to  arbitration  the  Court  Power  to 
or  a  judge  may  from  time  to  time  remit  the  matters  referred,  ^^d. 
or  any  of  them,  to  the  reconsideration  of  the  arbitrators  or 
umpire. 

(2.)  Where  an  award  is  remitted,  the  arbitrators  or  umpire 
shall,  unless  the  order  otherwise  directs,  make  their  award 
within  three  months  after  the  date  of  the  order. 

"  The  Court  or  a  Judge "  includes  a  master.  Rules  of  the  Supreme 
Court,  Order  54,  r.  12a,  and  see  section  21.  The  application  will  oe  by 
summons  before  a  master. 

"May  remit  the  Matters  referred."— A  similar  power  was  given 
to  the  Court  by  the  Common  Law  Procedure  Act,  1864,  s.  8.  Prior  to 
that  Act^  the  Court  could  only  refer  back  arbitrations  when  the  sub- 
mission contained  a  clause  enabling  them  to  do  so.  Under  section  8, 
however,  all  awards  could  be  remitted  whether  the  submission  con- 
tained sach  a  clause  or  not  (Mills  v.  Bowyer^  3  E.  &  J.  66),  and  in  the 
case  of  an  arbitration  under  the  Lands  Clauses  Acts,  Gifpard,  V.C, 
referred  the  matter  back  to  an  arbitrator,  who  admitted  he  had  made  a 
mistake.  In  re  Dare  Valley  Railway  Company,  L.  R.  6  Eq.  429.  In 
construing  section  8  of  the  Common  Law  Procedure  Act,  1854,  it  was 
laid  down  that  that  section  did  not  authorise  the  Court  to  send  back  an 
award  on  other  grounds  than  those  which  before  the  Act  would  have 
induced  them  to  set  it  aside,  or  to  treat  it  as  a  nullity  in  an  action 
brought  to  enforce  it,  or  to  remit  it  when  the  submissiongave the  Court 
power  to  do  so.  See  Mills  v.  Boroyer,  3  E.  &  J.  66.  liese  decisions 
govern  the  courts  in  construing  this  section  of  the  Arbitration  Act,  and 
an  award  will  not  be  set  aside  or  remitted  except  upon  the  same 
grounds.  In  re  KeighUy  and  Durant  Railway  Company  [18931  1  Q.  B. 
406,  409.  In  that  case  the  Court  remitted  the  award  for  the  recon- 
sideration of  the  arbitrator  where  it  appeared  that  material  evidence 
had  been  discovered  since  the  making  of  the  award  which  might  have 
affected  the  arbitrator's  decision  (following  Barnard  v.  Wainwright^  19 
L.  J.  (Q.  B.)  423). 

The  Arbitration  Act  apparently  gives  the  Court  power  to  set  aside 
the  award  only  in  cases  where  there  has  been  misconduct  of  the 
arbitrator  or  the  award  has  been  improperly  obtained.  Section  11, 
mfra.  The  proper  remedy  in  other  cases  would  now  appear  to  be  to 
have  the  award  remitted  under  this  section  and  for  the  grounds  upon 
which  the  Court  will  act,  see  section  37  of  the  Lands  Clauses  Consolida- 
tion Act^  1846,  note,  "  Setting  aside  and  remitting  awards,"  ante,  p.  81. 

The  Court  apparently  has  power  also  to  remit  the  award  to  the 
arbitrator  in  order  that  he  may  state  it  in  the  form  of  a  special  case. 
See  Re  Kirkleaiham  Local  Board  and  Stockton  Wa,terworks  Board  Arbitror 
Hon  [18931  1  Q.  B.  376,  p.  377. 
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SfCtlO.      Thiipowerof  ramitliiig  tlie  award  was hdd  to  applj to arbLtntioBi 
—      under  tho  Pablic  Health  Act,  187$,  a  160.     Watinurtw  t.  HmHaigiiM 
Local  Beard,  48  L.  J.  C  P.  450. 

Time  for  applying. — ^There  is  no  definite  time  for  applying  to  lave  ffl 
award  remittecl,  but  it  must  be  done  witbin  a  reasonable  time,  or  if  not 
within  a  reaiM>nabIe  time,  the  party  applying  must  show  good  grounds 
that  it  coidd  not  have  been  applied  for  sooner  and  within  a  reaaooaUe 
time.  Leicener  ▼.  Olaadfrook,  40  L.  T.  683  ;  Warhurttm  v.  OiiHii^to 
Local  Bomrd,  41^  L.  J,  C.  P.  400. 

*^  Within  three  months.*'— The  Court  has  power  to  enlarge  tlii! 
period  but  will  not  do  so  after  unreasonable  delay.  In  rt  Dan  Faflof 
Kailvxiy  Company,  4  Ch.  554. 

MtTSd^       11.  (1.)  Where  an  arbitrator  or  umpire  has  miaconduciri 
award.       himself,  the  Court  may  remove  him. 

(2.)  Where  an  arbitrator  or  umpire  has  misconducted 
himself,  or  an  arbitration  or  award  has  been  improperly 
procured,  the  Court  may  set  the  award  aside. 

*^  Has  niiBCOndacted.*'*-See  section  25  of  the  Lands  Oauses  Oifi- 
solidation  Act,  1845,  note  '*  Restraining  arbitration,"  anU^  p.  64. 

If  the  arbitrators  have  mlBconducted  themselves,  application  ^^sm 
be  made  either  to  restrain  the  arbitration  or  to  have  the  award  set 
ai^ide.  Until  set  aside,  no  proceedings  can  be  ti^en  to  have  tlte 
question  determined.     Bachev.  BiUingham  [1894],  1  Q.  B.  107. 

It  has  lon^  been  a  fleneral  principle  of  the  Courts  that  an  award  ^ 
be  set  aside  if  tlie  arbitrator  has  been  corrupt  or  partiaL  Morga*  t 
Mathery  2  Ves.  Jr.  15  ;  TitUnwn  v.  Peat,  3  Atk.  529.  Bren  if  tfe 
arbitrator  is  guilty  of  no  improper  motive,  but  does  not  oondoct  the 
cose  according  to  lecnl  rulen,  it  may  be  set  anide  for  nuBOOiuluci 
Fhipps  v.  Ingram^  3  Dowl.  6(59;  Banks  v.  BanJn,  1  Gale.  46 ;  and  see 
RusHcll  on  "  Arbitration,"  Part  3,  chapter  9,  s.  3.  Thus,  if  an  arbitittflr 
receive  evidence  or  iu formation  from  one  party  in  the  absence  of  tte 
other,  the  award  will  be  set  aside.  In  rt  Grigson  and  ^mw<rpn^  10 
R.408.    ^ 

"  The  Court.'*— In  the  other  sections,  authority  is  given  to  a  Owrt 
or  a  judge,  here  it  is  only  to  a  Court ;  tne  api)lication  will,  therefore, 
be  by  motion  to  a  judge  in  Court  or  to  a  Divisional  Court  See  9» 
tion  21,  post.  By  the  Rules  of  the  Supreme  Court,  Order  52,  i.  4» 
"  Every  notice  of  motion  to  set  aside,  remit,  or  enforce  an  award  .  •  • 
shall  state  in  ^neral  terms  the  grounds  of  the  application  ;  and  when 
any  such  motion  is  founded  on  evidence  by  affidavit,  a  copy  of  ^l 
aMdavit  intended  to  be  used  shall  be  served  with  the  noU<»  ^ 
motion." 

By  Order  52,  r.  5.  thore  must  be  at  least  two  clear  days  between  U« 
service  of  the  notice  of  motion  and  the  day  named  in  the  notice  fof 
hearing  the  motion  unless  the  Court  or  judge  give  special  leave. 

Tims  for  Application  to  set  owdi,— Order  64>  r.  14,  of  the  Rules  of  thj 
Supreme  Court  provides : — "An  application  to  set  aaide  an  v^ 
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may  be  made  at  any  time  before  the  last  day  of  tbe  sittings  next  after  Sect.  11. 
Buch  award  has  been  made  and  published  to  the  parties."  — 

By  rule  7  of  the  same  order  a  Court  or  judge  has  power  to  enlarge  or 
abridge  the  time  appointed  by  these  rules,  '*  upon  such  terms  as  the 
jnstice  of  the  case  may  require,  and  such  enlargement  may  be  ordered 
althoufi^h  the  application  for  the  same  is  not  made  until  after  the  expira- 
tion 01  the  time  appointed  or  allowed."  See  Be  Oliver  <md  ^tf$ 
Arbitration^  43  Ch.  D.  310.  Leave  to  enforce  the  award  may  be  given 
although  time  for  setting  it  aside  has  not  expired.  Rules  of  the 
Supreme  Courts  Order  48,  r,  dlA,  and  see  section  12. 

'*  Hay  set  the  award  aside." — Generally,  as  to  setting  aside  and 
remitting  awards,  see  section  37  of  the  Lands  Clauses  Consolidation 
Act,  1845,  and  notes  thereto,  p.  80.  As  to  remitting  awards,  see  also 
section  10  of  this  Act,  supra, 

12.  Aa  award  on  a  submission  may,  by  leave  of  the  Court  Enforcing 
or  a  judge,  be  enforced  in  the  same  manner  as  a  judgment  or  *'^*^- 
order  to  the  same  effect. 

As  to  enforcing  awards  under  the  Lands  Clauses  Act,  see  section  36 
of  the  Lands  Clauses  Consolidation  Act,  1845,  p.  78,  and  notes. 

"  Court  or  a  Judgre  *'  or  a  Master.— "Rules  of  the  Supreme  Court, 
Order  64,  r.  12a,  and  see  section  21,  p.  694.  Application  should  be 
made  by  summons  before  a  Master  in  Chambers.  The  applicant  must 
produce  before  the  Master  the  original  award  (or  a  dupbcate  thereof), 
together  with  a  copy,  both  to  be  verified  by  affidavit,  the  affidavit  to 
be  intituled  "  In  the  Matter  of  an  Arbitration  between  A.B.  and  CD." 
The  verified  award  must  on  issuing  for  execution  be  filed  in  the  writ 
department  of  the  Central  Office.  See  Practice  Master's  Rules,  20, 
and  "  The  Annual  Practice,''  1895,  pp.  172  and  1201. 

"  Be  enforced."— It  is  provided  by  Rules  of  the  Supreme  Court, 
Order  42,  r.  31a,  as  follows  : — 

"An  award  may,  with  the  leave  of  the  Court  or  a  judge,  and  on 
such  terms  as  may  be  just,  be  enforced  at  any  time,  though  the  time 
for  mo\'ing  to  set  it  aside  has  not  elapsed." 

As  to  the  time  for  setting  the  award  aside,  see  section  11,  supra. 

Qenerally  as  to  enforcing  judgments  or  orders,  see  Rules  of  the 
Supreme  Court,  Orders  42 — 48.  Order  42,  r.  31,  provides  that:  — 
"  Any  judgment  or  order  against  a  corporation  wilfully  disobeyed  may, 
by  leave  of  the  Court  or  a  judge,  be  enforced  by  sequestration  against 
the  corporate  property,  or  by  attachment  against  the  directors  or  other 
officers  thereof,  or  by  writ  of  sequestration  against  their  property." 


13-17. 


Sections  13—17  deal  with  references  under  order  of  Court  and  are 
not  applicable  to  this  sabject. 
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Bactia  General. 

VowtT  to  18.  (1.)  The  Cotirt  or  a  judge  may  order  that  a  writ  of 
^^^J[|^^  subpoena  ad  testt/icandum  or  of  subpoena  duces  tecum  shaD 
of  witnen  iggue  to  compel  the  attendance  before  an  official  or  special 
Mil  of  the  referee,  or  before  any  arbitrator  or  nmpire,  of  a  witness 
KioK^m    '^^®''®v®r  ^®  ™*y  ^  within  the  United  Kingdom, 

order  (2.)  The  Court  or  a  judge  may  also  order  that  a  writ  of 

*^*<-<M       hat^eas  corpus  ad  testificandum  shall   issue  to  bring  up » 
to  iftsue.      prisoner  for  examination  before  an  official  or  special  referee, 
or  before  any  arbitrator  or  umpire. 

Generally  as  to  summoning  witnesses,  see  section  8  and  notes  tiewtti 
and  see  forms  of  subpoena  there  set  out. 

(1.)  The  power  is  given  to  Courts  to  compel  the  attendance  of  wi^ 
neartes  in  Courts  not  in  their  jurisdiction  but  within  the  Unitoi 
Kingdom  by  17  &  18  Vict  c  34,  amended  by  the  Judicature  A^ 
1884,  a.  16,  and  the  procedure  under  this  section  will  be  legaktol 
thereby. 

Where  a  large  number  of  documents  are  produced  by  a  witness  not  a 
party  to  the  proceedings,  the  proper  course  is  for  an  adjournment  to  be 
made  to  enable  the  parties  to  ascertain  which  of  the  docnmente  an 
material.  The  parties  are  not  entitled  to  put  in  the  whole  of  the  docu- 
ments en  bloc  or  to  ask  the  witness  to  produce  the  documents  joioto* 
and  question  him  thereon.    In  re  Maphn  Sands,  71  L.  T.  594 

The  Court  or  a  Judge  includes  Master.— Order  64,  r.  12a,  and  8e^ 
tion  21.  The  application  should  be  made  by  summons  to  a  Master  m 
Chambers. 

Costs.— See  section  20,  infra,  and  section  34  of  the  Lands  Classes 
Consolidation  Act,  1846. 

Statement  \Q^  Any  referee,  arbitrator,  or  umpire  may  at  any  stege 
pending  of  the  proceedings  under  a  reference,  and  shall,  if  so  directed 
tion*™"      ^y  ^®  Court  or  a  judge,  state  in  the  form  of  a  special  case 

for  the  opinion  of  the  Court  any  question  of  law  arising  m 

the  course  of  the  reference. 

Compare  Common  Law  Procedure  Act,  1864,  s.  4. 

The  arbitrator  or  umpire  may  state  the  award  in  the  form  of  » 
special  case.    Section  7  (£X  P*  ^^ 

This  power  can  no  doubt  be  exercised  by  the  Court  or  a  j^^?^ 
the  case  of  references  under  the  Lands  Clauses  Acts.  Section  24,  v^ 
and  sections  1  and  7. 
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''At  any  stasre  of  the  ProceedingcL"— This  means  until  the  Sect  19* 
proceedings  ahallnave  come  to  an  end  by  a  completed  awaid.  There-  — 
fore,  if  an  order  nin  calling  upon  the  arbitrators  to  show  cause  why 
thev  should  not  be  required  to  state  a  case  for  the  opinion  of  the  Court 
is  obtained,  and  the  arbitrators  draw  up  and  siffu  their  award  on  the 
same  day  before  tbey  have  notice  of  the  order,  9ie  jurisdiction  of  the 
Court  is  not  ousted  and  the  order  nin  may  be  made  absolute.  The 
Tabernacle  Permanent  Building  Society  v.  Kntght  [1892],  A.  C.  298.  It 
would  appear,  however,  that  the  Court  has  power  after  the  awaid  has 
been  comoleted  to  remit  the  matter  under  section  10  to  the  arbitrator, 
ordering  him  to  re-state  his  award  in  the  form  of  a  special  case.  Be 
an  Arbttratiouy  Kirkleatham  Local  Board  and  Stockton  Water  Board 
[18931  1  Q.  B.  376. 

''And  shall,  if  so  directed."— The  application  should  be  before 
a  Master  in  Chambers.  Rules  of  the  Supreme  Court,  Order  54^  r.  12a, 
and  see  section  21,  infra,  p.  594.  It  may  be  made  ex  parte  for  a  rule 
nisi  calling  upon  the  arbitrators  to  show  cause  why  they  should  not  be 
required  to  state  a  case  for  the  opinion  of  the  Court.  The  Tabernacle 
Permanent  Building  Society  v.  Knight  [1892],  A.  C.  298. 

The  usual  procedure  would  be  by  summons.  In  the  last  cited  case 
there  was  apparently  pressure  of  time.  The  order  directing  a  special 
case  may  be  appealed  (S.  C).  The  appeal  in  matters  of  practice  and 
procedure  from  a  judge  shall  be  to  the  Court  of  AppeaL  Judicature 
(Procedure)  Act,  1894,  s.  I  (3). 

Costs. — The  order  should  provide,  in  cases  where  it  is  allowable,  the 
terms  as  to  costs  or  otherwise  the  Court  in  determining  a  special  case 
under  this  section  will  have  no  power  over  the  costs.  S.  C.  [1892],  2 
Q.  B.  613.    See  section  20,  infra. 

Appeal  from  decision  on  Special  Case. — It  wsf  decided  that  no  appeal 
lay  from  the  opinion  of  a  Court  on  a  case  stated  under  this  section,  the 
jarifidiction  is  consultative  only.  In  re  Knight  and  Tabemade  Permanent 
Building  Society  [1892],  2  Q.  B.  613.  When  the  award  is  stated  in  the 
form  of  a  special  case  under  section  7,  it  was  held  that  an  appeal  does 
lie.  In  re  Kirkleatham  Local  Board  and  Stockton  Waterworks  Board  [1893], 
1  Q.  B.  376,  380.  By  the  Supreme  Court  of  Judicature  ^Procedure) 
Act,  1894,  s.  1  (6),  it  is  provided  that : — "  No  appeal  shall  lie  without 
the  leave  of  the  judge,  or  of  the  Court  of  Appeal,  from  any  interlocutory 
order  or  interlocutory  judgment  made  or  given  by  a  judge,  except  in 
certain  cases,  including  {inter  alia)  any  order  on  a  special  case  stated 
under  the  Arbitration  Act,  1889." 

Procedure.— K^x  a  special  case  has  been  stated,  it  should  be  filed  in 
the  writ  department  of  the  central  office.    See  note  to  section  7,  p.  685. 

20.  -^y  order  made  under  this  Act  may  be  made  on  Costs, 
such  terms  as  to  costs,  or  otherwise,  as  the  authority  making 
the  order  thinks  just. 

In  arbitrations  under  the  Lands  Clauses  Acts,  there  is  a  provision 
for  costs  in  section  34  of  the  Lands  Clauses  Consolidation  Act,  1846. 

2q 
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tectt  20.  The  OO0U  of  certain  orders  under  this  Act,  not  pvoTided  f  or  Vy  tkt 
—       section  would  probably  fall  under  the  above  section  20,  asi  for  example 
in  the  event  of  the  promoters  ha\'ing  the  award  set  aside  as  being 
improperly  obtained  under  section  11  of  the  Arbitration  Act 
Aa  to  coats  in  special  casea,  see  sections  7  and  19,  supra. 

Exercise        21,  Provision  may  from  time  to  time  be  made  by  rales  of 
bjmasten  Court  for  conferring  on  any  master,  or  other  officer  of  the 
SIjws?*'  Supreme  Court,  all  or  any  of  the  jurisdiction  conferred  by 
this  Act  on  the  Court  or  a  judge. 

Order  54,  r.  12a, of  the  Rules  of  the  Supreme  Court  provides:  "A 
master  of  the  Supreme  Ck>urt  may  exercise  all  the  jurisdiction  and 
powers  conferred  upon  the  Court  or  a  judge  by  the  Arbitration  Act, 
1889." 

This  rule  was  rule  8  of  the  Rules  of  the  Supreme  Court,  Deoemlxi^ 
1B89.  Jurisdiction  is  given  to  a  Court  or  a  judge  hy  sections  1,  M, 
9,  12 — 17,  and  19.  In  these  esses,  therefore,  the  procedure  will  bebr 
a  summons  before  a  Master  in  Chambers. 

Section  11  gives  jurisdiction  to  the  Court  only,  and  the  applicati(» 
will  then  be  by  motion  to  a  judge  in  Court  or  to  a  Divisional  U)ait 

22.  -A.ny  person  who  wilfnlly  and  corruptly  gives  fake 
evidence  before  any  referee,  arbitrator,  or  umpire  shall  be 
guilty  of  perjury,  as  if  the  evidence  had  been  given  in  open 
court,  and  may  be  dealt  with,  prosecuted,  and  punished 
accordingly. 

Where  a  person  tampered  with  the  evidence  to  be  laid  before 
arbitrators,  by  altering  tne  quality  of  certain  samples,  he  was  held  to 
be  guilty  of  a  misdemeanor  at  common  law  in  having  endeavoured  to 
pervert  the  due  course  of  law  and  justice,  arbitrators  being  r^arded  as 
a  tribunal  administering  public  justice,  and  it  did  not  matter  whether 
or  not  the  samples  were  in  fact  used  before  the  arbitrators.  JBi^.  t* 
rre<w«[18dl],lQ.  B.  360. 


Penalty 

for 

perjury. 


Crown  to  23^  This  ^ct  shall,  except  as  in  this  Act  expressly  men- 
tioned, apply  to  any  arbitration  to  which  Her  Majesty  the 
Queen,  either  in  right  of  the  Crown,  or  of  the  Duchy  of 
Lancaster  or  otherwise,  or  the  Duke  of  Cornwall,  is  a  party, 
bat  nothing  in  this  Act  shall  empower  the  Court  or  a  judge 
to  order  any  proceedings  to  which  Her  Majesty  or  the  Duke 
of  Cornwall  is  a  party,  or  any  question  or  issne  in  any  such 
proceedings,  to  be  tried  before  any  referee,  arbitrator,  or 
officer  without  the  consent  of  Her  Majesty  or  the  Dvke  ot 
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Cornwall,  as  the  case  may  be,  or  shall  affect  the  law  ao  to  8ect^3dt 
costs  payable  by  the  Crown. 

24.  This  Act  shall  apply  to  every  arbitration  under  any  ^^P^^?" 
Act  passed  before  or  after  the  commencement  of  this  Act  as  Act  to 
if  the  arbitration  were  pursuant  to  a  submission,  except  in  bo  Sjfdw"*^ 
far  as  this  Act  is  inconsistent  with  the  Act  regulating  the  statutory 
arbitration  or  with  any  rules   or   procedure   authorised   or  ^'^"* 
recognised  by  that  Act. 

This  Act  is  not  inconsistent  with  another  Act  regulating  an  arbitra- 
tion if  it  adds  to  the  enactments  in  that  other  statute.  The  object  of 
the  legislature  was  to  add  to  the  remedies  open  to  the  parties  undei*  a 
statutory  arbitration,  and  the  sole  porpoee  of  the  exception  in  sec- 
tion 24  was  to  prevent  the  applicatiou  of  the  powers  conferred  Upon 
the  Court  by  this  Act  to  arbitrations  under  any  statute  whose  proTisiona 
either  expressly  or  by  reasonable  implication  excluded  the  exercise  of 
such  powers.  The  test  is  whether  you  can  read  the  provisions  of  thifl 
Act  with  the  other  without  any  conflict  between  the  two.  TabetnaeU 
Permanent  Building  Society  v.  Knight  [1892],  A.  0.  896,  303,  306.  Aj 
regards  adding  to  submissions,  see  section  25,  and  In  re  Williams  and 
Stepney  [1891],  2  Q.  B.  267. 

As  to  application  and  construction  of  the  Act,  see  note  to  the 
preamble,  ante^  p.  577. 

25«  This  -A.ct  shall  not  aflFect  any  arbitration  pending  at  Saving  for 
the  commencement  of  this  Act,  but  shall  apply  to  any  arbi-  arbitra- 
tration  commenced   after   the   commencement   of  this  Act*^*"""' 
under  any  agreement  or  order  made  before  the  commence- 
ment of  this  Act. 

This  Act  commences  on  the  Ist  January,  1890.    Section  29. 

^^  Any  agreement  or  order  "is  a  larger  exprsssion  than  a  "sub- 
mission^' and  includes  it,  and  may  include  matters  which  could  not 
technically  be  described  as  submissions.  In  re  Williams  whd  Stepney 
[1891],  2  Q.  B.  257. 

This  Act  may  add  to  a  submission  a  number  of  thin^  which  are  not 
in  the  submission,  unless  the  intention  that  they  should  not  be  added 
is  expressed  in  the  submission  or  the  contrary  prevailed.  8.  C,  and 
see  In  re  Wilson  and  Eastern  Counties  Navigation  Company  [1892],  1 
Q.  B.  81. 

S6,  (1-)  The  enactments  described  in  the  second  schedule  Repeal, 
to  this  Act  are  hereby  repealed  to  the  extent  therein  men- 

2q3 
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SaetSS,  tioned,  but  tins  repeal  shall  not  affect  anything  done  or 
suffered,  or  any  right  acquired  or  duty  imposed  or  liability 
incurred,  before  the  oommencement  of  this  Act,  or  die  insti- 
tution or  prosecution  to  its  termination  of  any  legal  pro- 
ceeding or  other  remedy  for  ascertaining  or  enforcing  any 
such  liability. 

(2.)  Any  enactment  or  instrument  referring  to  any  enaci- 
ment  repealed  by  this  Act  shaU  be  construed  as  referring  to 
this  Act. 

This  Act  was  intended  to  consolidate  and  amend.  See  note  to  the 
preamble. 

The  second  schedule  repeals  the  whole  of  9  Will.  3,  c.  15 ;  sectkns 
39—41  of  3  &  4  WilL  4^  c.  42, ;  sections  3—17  of  the  Common  Iat 
Procedure  Act»  1854  (17  &  18  Vict  c  125) ;  sections  bl-^  d  the 
Judicature  Act»  1873 ;  and  part  of  section  56  of  the  same  Act,  oamelT, 
from  "  subject  to  any  rules  of  Ck)urt  **  down  to  *'  as  a  judgment  bj  the 
Court,"  and  the  woids  "  special  referees  or,"  and  sections  9—11  df  the 
Judicature  Act^  1884. 

?*^"  27.  Itt  this  Act,  unless  the  contrary  intention  appeais- 

tioos. 

*'  Submission  "  means  a  written  agreement  to  submit  pre- 
sent or  future  difiFerences  to  arbitration,  whether  an 
arbitrator  is  named  therein  or  not 

"  Court "  means  Her  Majesty's  High  Court  of  Justice. 

"  Judge  "  means  a  judge  of  Her  Majesty's  High  Court  of 
Justice. 

^^ Rules  of  Court"  means  the  rules  of  the  Supreme  Court 
made  by  the  proper  authority  under  the  Judicature 
Acts. 

£ru6miMum.— Section  25  of  the  Lands  Clauses  Consolidation  Act, 
1845,  makes  the  appointment  of  an  arbitrator  thereunder  "a  submisaon 
to  arbitration  of  the  party  by  whom  the  same  shall  be  made."  It  is  to 
be  deemed  a  submission  by  consent  See  section  25,  note  ^  A  sabmu- 
sion  to  Arbitration/'  ante^  p.  64,  and  section  1  of  the  Arbitration  Act 

J%idge,—Bj  the  Rules  of  the  Sui>reme  Court,  Order  54»  r.  I8A9  & 
Master  is  empowered  to  exercise  the  jurisdiction  and  powers  confeired 
upon  the  Court  or  a  judee  by  this  Act.  Rules  of  the  Supreme  Court, 
December,  1889,  r.  8,  and  see  section  21,  tvpra. 
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28.  This  Act  shall  not  extend  to  Scotland  or  Ireknd.         Sect^28. 

Extent. 

29.  This  Act  shall  commence  and  come  into  operation  Com- 
on  the  first  day  of  January,  one  thousand  eight  hundred  and  mentT 
ninety. 

30.  This  Act  may  be  cited  as  the  Arbitration  Act,  1889.    Short  title. 
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THE  HOUSING  OF  THE  WORKING  CLASSES 
ACT,  1890. 

53  &  54  Vict,  Cap.  70. 

An  Act  to  consolidate  and  amend  the  Acts  relating  to  Ariizasa 
and  Labourers  IhcelUngs  and  the  Housing  of  the  Woriinj 
Classes.  [18th  August,  1890.] 

Thiii  Act  repealed  and  consolidated  all  the  previous  Acts  dealingvidi 
artizans  and  labourers'  dwellings  and  lodging-houses,  except  a  i^ 
sections  of  the  Houi^ing  of  the  Working  Classes  Act,  18b5,  wbii 
amend  the  general  sanitary  law,  and  the  Working  Classes  Dwellings 
Act,  189<),  an  Act  to  faciliute  gifts  of  land  for  dwellings  of  the  wortifig 
clasM^s.  It  has  been  amended  by  the  Housing  of  the  Working  CUsms 
Act,  1894  (63  &  54  Vict  c.  70),  which  enables  the  local  authority » 
borrow  money  for  the  purpose  of  purchasing  land  or  of  paying  comp^ 
sation  under  Part  2  of  this  Act 

The  Act  is  di\nded  into  seven  parts.  Part  1  deals  with  unbealtiiT 
areas  ;  Part  2  with  unhealthy  dweliing-houses ;  and  Part  3  with  work- 
ing-class lodging-houses,  rart  4  contains  supplemental  proTisioDs: 
Parts  6  and  6  apply  the  Act  to  Scotland  and  Ireland  respectively ;  u^ 
Part  7  deals  witn  repeals  and  temporary  provisions.  Parts  1,  ^  and  3 
enable  various  local  authorities  to  deal  with  unhealthy  houses,  and  ts 
provide  others,  and  for  the  punK)ses  of  each  of  these  parts  of  the  A^ 
land  may  be  taken  compulsoruy,  and  it  should  be  noticed  that  tbe 
provisions  as  to  compensation  are  sfimewhat  different  as  rq^ards  each  of 
these  parts  of  the  Act 


PART  I. 
Unhealthy  Areas. 

Sect  3.        3*  This  part  of  this  Act  shall  not  apply  to  rural  sanitarr 
districts. 

The  local  authority,  for  the  purposes  of  this  part  of  the  Act,  is  in 
urban  districts  the  urban  district  council.  In  London,  in  the  city,  it  J* 
the  Commissioners  of  Sewers,  and  in  the  county,  the  London  Coont^ 
CounciL 

This  part  of  the  Act  consolidates  and  mainly  re-enacts  the  ArtittBS 
and  Labourers  Dwellings  Improvement  Acts  of  1875  (38  &  39  Vict 
c  36X  of  1879  (42  &  43  Vict  c.  63),  and  of  1882  (45  &  46  Vict  c.  54> 
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Scheme  of  Local  Authority. 


4,6. 


Sect.  6. 


Sections  4  and  5  provide  that  where  an  official  representation  is  made 
by  the  medical  officer  uf  health  that  a  certain  area  is  unhealthy,  and 
that  an  improvement  scheme  should  be  made,  the  local  authority  shall, 
if  satisfied  of  the  fact,  proceed  to  make  such  a  scheme.  Any  number  of 
such  areas  may  be  include!  in  one  improvement  scheme.  If  the  local 
authority  do  not  make  a  scheme,  they  mUst  send  a  notification  to  the 
confirming  authority,  who  may  direct  a  local  inquiry.  Section  10.  If 
the  representation  i^ects  not  more  than  ten  houses  in  London,  the 
matter  is  to  be  treated  as  under  Part  2.    Section  72. 

6.  (!•)  The  improvement  scheme  of  a  local  authority  shall 
be  accompanied  by  maps,  particulars,  and  estimates,  and         ^*?m  *^*^ 

(a.)  May  exclude  any  part  of  the  area  in  respect  of  which  scheme  of 
an  oflScial  representation  is  made,  or  include  w^ya^oritv 
neighbouring  lands,  if  the  local  authority  are  of 
opinion  that  such  exclusion  ia  expedient  or  inclusion 
is  necessary  for  making  their  scheme  efiScient  for 
sanitary  purposes ;  and 

({».)  May  provide  for  widening  any  existing  approaches  to 
the  unhealthy  area  or  otherwise  for  opening  out  the 
same  for  the  purposes  of  ventilation  or  health  ;  and 

(c.)  Shall  provide  such  dwelling  accommodation,  if  any, 
for  the  working  classes  displaced  by  the  scheme  as 
is  required  to  comply  with  this  Act ;  and 

(rf.)  Shall  provide  for  proper  sanitary  arrangements. 

(2.)  The  scheme  shall  distinguish  the  lands  proposed  to  be 
taken  compulsorily. 

(3.)  The  scheme  may  also  provide  for  the  scheme  or  any 
part  thereof  being  carried  out  and  effected  by  the  person 
entitled  to  the  first  estate  of  freehold  in  any  property  com- 
prised in  the  scheme  or  with  the  concurrence  of  such  person, 
under  the  superintendence  and  control  of  the  local  authority, 
And  upon  such  terms  and  conditions  to  be  embodied  in  the 
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B^ct  ••  scheme  as  may  be  agreed  upon  between  the  local  authority 
and  such  person. 

Seetion  6  of  the  Aitians  and  Labourers  DweUings  ImproTement  Ad» 
1870,  was  timiUr  in  effect  to  this  section. 

**Knghb(mnng  lands/*— These  lands  ahoold  be  distingnished  in  the 
scbeme  from  the  unhealthy  area,  as,  by  section  21,  the  compenntiaiL 
payable  in  respect  of  premises  situated  within  an  unhealthy  area  is  to 
De  determined  according  to  the  principles  there  laid  down.  Neishbov- 
ing  lands  are  probably  to  be  valued  according  to  the  principles  Isid 
down  under  the  Lands  Clauses  Act  (see  note  to  section  63,  €tnU^  p.  lllX  ^ 
under  section  21,  sub-aection  H),  tn/ra,  p  609.  They  may  be  taken  com- 
pulsoxily  if  included  among  tne  lands  proposed  to  be  taken  compnlwrilj. 

**  Working  cUumt  diipjacati."— Section  11  requires  that  an  improv^e- 
ment  scheme  shall  in  London  provide  for  the  accommodation  of  at  least 
as  many  persons  of  the  working  class  as  may  be  displaced  in  the  ares 
comprised  therein*  The  accommodation  may  be  in.  the  vicinity,  a»i 
not  within  the  area.  The  confirming  authority  may  dispense  with  this 
proviso  in  eertain  cases,  and  may  allow  the  accommodation  to  be  }>n>rided 
at  a  distance  from  the  area,  and  out  of  London  such  accommodation  ouy 
be  provided  if  the  confirming  authority  so  require. 

By  section  ^  the  local  authority  may  appropriate  any  land  beloDgiiig 
to  them  for  this  purpose,  or  purchase  it  W  sgreement.  The  land  maj 
also  be  purchasea  for  this  purpose  under  Part  3. 

As  to  the  effect  upon  the  power  to  take  land  of  a  proviso  in  a  special 
Act  that  the  local  authority  shall  prove  that  such  accommodation  has 
been  provided  elsewhere.  See  ^Mrtosr  v.  Metropolitan  Board  of  Woibt 
22  Ch.  D.  142. 

**  The  fini  ataU  of  freeKold.'^lBi  to  the  execution  of  the  scheme,  see 
section  12,  supra ;  and  as  to  the  local  authority  contracting  with  the 
owner  of  the  nrst  estate  of  freehold  to  cany  out  the  scheme.  See  sub- 
section (6)  of  that  section. 

Confirmation  of  Scheme. 

PuUiea-         7.  Upon  the  completion  of  any  improvement  scheme  the 

noa<^      local  authority  shall— 

(a.)  Publish,  during  three  consecutive  weeks  in  the  month 
of  September,  or  October,  or  November,  in  some 
one  and  the  same  newspaper  circulating  within  the 
district  of  the  local  authority,  an  advertisement 
stating  the  fact  of  a  scheme  having  been  made,  the 
limits  of  the  area  comprised  therein,  and  naming  a 
place  within  such  area  or  in  the  vicinity  thereof 
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where  a  copy  of  the  scheme  may  be  seen  at  all  Sect.  7. 
reasonable  honrs  ;  and 

(b.)  During  the  month  next  following  the  month  in  which  Service  of 
snch  advertisement  is  published  serve  a  notice  on  °^'*^^*^ 
every  owner  or  reputed  owner,  lessee  or  reputed 
lessee,  and  occupier  of  any  lands  proposed  to  be 
taken,  compulsorily,  so  far  as  such  persons  can 
reasonably  be  ascertained,  stating  that  such  lands 
are  proposed  to  be  taken  compulsorily  for  the  purpose 
of  an  improvement  scheme,  and  in  the  case  of  any 
owner  or  reputed  owner,  lessee,  or  reputed  lessee, 
requiring  an  answer  stating  whether  the  person  so 
served  dissents  or  not  in  respect  of  taking  such 
lands  ; 

((?.)  Such  notice  shall  be  served — 

(i.)  By  delivery  of  the  same  personally  to  the  person 
required  to  be  served,  or  if  such  person  is 
absent  abroad,  or  cannot  be  found,  to  his  agent, 
or  if  no  agent  can  be  found,  then  by  leaving 
the  same  on  the  premises  ;  or, 

(ii.)  By  leaving  the  same  at  the  usual  or  last  known 
place  of  abode  of  such  person  as  aforesaid  ;  or, 

(iii.)  By  post  addressed  to  the  usual  or  last  known 
place  of  abode  of  such  person. 

(d.)  One  notice  addressed  to  the  occupier  or  occupiers 
without  naming  him  or  them,  and  left  at  any  house 
shall  be  deemed  to  be  a  notice  served  on  the  occu- 
pier or  on  the  occupiers  of  any  such  house. 

"  The  local  authority  shall  publish"— In  assessing  the  compensation  for 
premises  under  this  part  of  the  Act,  any  addition  to  or  improvement  of 
the  premises,  except  for  repair,  made  after  the  date  of  this  publication 
shall  not  be  included.    Section  21,  sub-section  (1^  supra. 

^^  Serve  a  noiic^." —There  is  a  similar  proviso  in  section  176  of  the 
Public  Health  Act,  1876,  ante,  p.  611.  Under  that  section  it  has  been 
held  that  such  a  notice  creates  no  legal  relationship  between  the  parties, 
A9  a  notice  to  treat  does  under  section  18  of  th<^  Lands  Clauses  Act, 
1845.  Burges  v.  Bristol  Scmitary  Authority^  50  J.  P.  465  j  and  as  to  the  effect 
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860i,  7«  of  a  notice  to  treat,  see  ante^  p.  41.  Ab  the  owner,  however,  by  section  21, 
—  i«  not  entitleti  to  compenaation  for  any  addition  or  improTement  made 
to  hi8  profterty  except  in  the  way  of  repair  after  the  pnblicatioiL  men- 
tioned in  thissection,  it  would  appear  tnat  his  rights  are  to  some  extent 
affecte«l.  The  notice  that  woula  correspond  to  the  notice  to  tieit  is 
apmrently  that  mentioned  in  Article  6,  sub-section  (2),  of  the  Secood 
jv  hedule.  See  IViUnns  v.  Mayor  of  Birminghnniy  26  Ch.  D.  7ft,  a  cae 
under  the  somewhat  similar  provision  in  the  schedule  to  the  Axuaa 
Dwellings  Improvement  Act,  1875,  which  was  afterwards  amended  to 
the  prvM*ut  form.  Section  21  states  the  time  at  which  the  intereets  aie 
to  be  valued. 

As  to  forms  of  notices  and  advertisements,  see  aection  87,  infm ;  and 
as  to  di{<i>ensing  with  notice^y  see  section  28. 

Makmg         3.  (1.)  Upon  compliance  with  the  foregoing  proviaous 

mstion     '  ^^^h  respect  to  the  publication  of  an  advertisement  and  4e 

^f  l^y\      service  of  notices,  the  local  authority  shall  present  a  petition, 

order.        if  it  relates  to  any  part  of  the  county  or  city  of  London,  to  a 

Secretary  of  State,  and  if  it  relates  to  any  other  place,  to  the 

Local  Government  Board,  praying  that  an  order  may  be 

made  confirming  such  scheme, 

(2.)  The  petition  shall  be  accompanied  by  a  copy  of  the 
scheme,  and  shall  state  the  names  of  the  owners  or  repnttd 
owners,  lessees  or  reputed  lessees,  who  have  dissented  m 
resj^ect  of  the  taking  their  lands,  and  shall  be  supported  by 
such  evidence  as  the  Secretary  of  State  or  Local  Government 
Board,  according  to  the  circimistances  of  the  case  (in  this 
part  of  this  Act  referred  to  as  the  confirming  authority),  maj 
from  time  to  time  require. 

(3.)  If,  on  consideration  of  the  petition  and  on  proof  of  the 
publication  of  the  proper  advertisements  and  the  service  of 
the  proper  notices,  the  confirming  authority  think  fit  to  pro- 
ceed with  the  case,  they  shall  direct  a  local  inquiry  to  be 
held  in,  or  in  the  vicinity  of,  the  area  comprised  in  the 
scheme,  for  the  purpose  of  ascertaining  the  correctness  of  the 
official  representation  made  as  to  the  area  and  the  suiBcieiKT 
of  the  scheme  provided  for  its  improvement,  and  any  local 
objections  to  be  mtide  to  such  scheme. 

(4.)  After  receiving  the  report  made  upon  such  inquirj, 
the    confirming   authority   may  make  a  provisional  order 
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declaring  the  limits  of  the  area  comprised  in  the  scheme  and  Sect.  8» 
aathorising  such  scheme  to  be  carried  into  execution. 

(5.)  Such  provisional  order  may  be  made  either  absolutely 
or  with  such  conditions  and  modifications  of  the  scheme  as 
the  confirming  authority  may  think  fit,  so  that  no  addition 
be  made  to  the  lands  proposed  in  the  scheme  to  be  taken 
compulsorily,  and  it  shall  be  the  duty  of  the  local  authority 
to  senre  a  copy  of  any  provisional  order  so  made  in  the 
manner  and  upon  the  persons  in  which  and  upon  whom 
notices  in  respect  of  lands  proposed  to  be  taken  compulsorily 
are  required  by  this  part  of  this  Act  to  be  served,  except 
tenants  for  a  month  or  a  less  period  than  a  month. 

(6.)  A  provisional  order  made  in  pursuance  of  this  section 
shall  not  be  of  any  validity  unless  and  until  it  has  been  con- 
firmed by  Act  of  Parliament ;  and  it  shall  be  lawful  for  the 
confirming  authority,  as  soon  as  conveniently  may  be,  to 
obtain  such  confirmation,  and  any  Act  confirming  any  pro- 
visional order  made  in  pursuance  of  this  part  of  this  Act, 
with  such  modifications  as  may  seem  fit  to  Parliament,  shall 
be  a  public  General  Act  of  Parliament,  and  is  in  this  part  of 
this  Act  referred  to  as  the  confirming  Act. 

(7.)  The  confirming  authority  may  make  such  order  aa 
they  think  fit  in  favour  of  any  person  whose  lands  were 
proposed  by  the  scheme  to  be  taken  compulsorily  for  the 
allowance  of  the  reasonable  costs,  charges,  and  expenses 
properly  incurred  by  him  in  opposing  such  scheme. 

(8.)  All  costs,  charges,  and  expenses  incurred  by  the  con- 
firming authority  in  relation  to  any  provisional  order  under 
this  part  of  this  Act  shall,  to  such  amount  aa  the  confirming 
authority  think  proper  to  direct,  and  all  costs,  charges,  and 
expenses  of  any  person  to  such  amount  as  may  be  allowed  to 
him  by  the  confirming  authority  in  pursuance  of  the  aforesaid 
power,  shall  be  deemed  to  be  an  expense  incurred  by  the 
local  authority  under  this  part  of  this  Act,  and  shall  be  paid 
to  the  confirming  authority  and  to  such  person  respectively, 
in  such  manner  and  at  such  times  and  either  in  one  sum  or 
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B6et  8.  by  mstalinents  as  the  confirming  aathoritj  may  order,  with 
power  for  the  confirming  anthority  to  direct  interest  to  be 
paid  at  snch  rate  not  exceeding  five  pounds  in  the  huodred 
by  the  year  as  the  confirming  anthority  may  determine,  npon 
any  sum  for  the  time  being  due  in  respect  of  snch  costs, 
charges,  and  expenses  as  aforesaid. 

(9.)  Any  order  made  by  the  confirming  anthority  in  piu^ 
snance  of  this  section  may  be  made  a  mie  of  a  superior  Court, 
and  be  enforced  accordingly. 


9. 


By  flection  9,  if  a  bill  is  referred  to  a  committee  of  Pftrlisment,  the 
committee  has  power  to  give  costs  to  either  partjr  as  they  msj  thiok 
just 
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DotT  of  12.  (1.)  When  the  confirming  Act  authorising  any  im- 
snthoritj  provement  scheme  of  a  local  anthority  under  this  part  of  this 
to  cany  ^et  has  been  passed  by  Parliament,  it  shall  be  the  duty  of 
when  con-  that  authority  to  take  steps  for  purchasing  the  lands  required 
*M«^^"**^  for  the  scheme,  and  otherwise  for  carrying  the  scheme  into 
execution  as  soon  as  practicable. 

(2.)  They  may  sell  or  let  all  or  any  part  of  the  area  cotor 
prised  in  die  scheme  to  any  purchasers  or  lessees  for  the 
purpose  and  under  the  condition  that  such  purchasers  or 
lessees  will,  as  respects  the  land  so  purchased  by  or  leased  to 
them,  carry  the  scheme  into  execution ;  and  in  particular 
they  may  insert  in  any  grant  or  lease  of  any  part  of  the  ares 
provisions  binding  the  grantee  or  lessee  to  build  thereon  as 
in  the  grant  or  lease  prescribed,  and  to  maintain  and  repair 
the  biiildings,  and  prohibiting  the  division  of  buildings,  and 
any  addition  to  or  alteration  of  the  character  of  buildings 
without  the  consent  of  the  local  authority,  and  for  the 
re-vesting  of  the  land  in  the  local  authority,  or  their  re-entry 
thereon,  on  breach  of  any  provision  in  the  grant  or  lease* 
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(3.)  The  local  authority  may  also  engage  with  any  body  of  Sect.  12. 
trustees,  society,  or  person,  to  carry  the  whole  or  any  part  of 
such  scheme  into  effect  upon  such  terms  as  the  local  authority 
may  think  expedient,  but  the  local  authority  shall  not  them- 
selves, without  the  express  approval  of  the  confirming  autho- 
rity, undertake  the  rebuilding  of  the  houses  or  the  execution 
of  any  part  of  the  scheme,  except  that  they  may  take  down 
any  or  all  of  the  buildings  upon  the  area,  and  clear  the  whole 
or  any  part  thereof,  and  may  lay  out,  form,  pave,  sewer,  and 
complete  all  such  streets  upon  the  land  purchased  by  them  as 
they  may  think  fit,  and  all  streets  so  laid  out  and  completed 
shall  thenceforth  be  public  streets,  repairable  by  the  same 
authority  as  other  streets  in  the  district. 

(4.)  Provided  that  in  any  grant  or  lease  of  any  part  of  the 
area  which  may  be  appropriated  by  the  scheme  for  the  erec- 
tion of  dwellings  for  the  working  classes  the  local  authority 
shall  impose  suitable  conditions  and  restrictions  as  to  the 
elevation,  size,  and  design  of  the  houses,  and  the  extent  of  the 
accommodation  to  be  afforded  thereby,  and  shall  make  due 
provision  for  the  maintenance  of  proper  sanitary  arrange- 
ments. 

(5.)  If  the  local  authority  erect  any  dwellings  out  of  funds 
to  be  provided  under  this  part  of  this  Act,  they  shall,  unless 
the  confirming  authority  otherwise  determine,  sell  and  dispose 
of  all  such  dwellings  within  ten  years  from  the  time  of  the 
completion  thereof. 

(6.)  The  local  authority  may,  where  they  think  it  expedient 
so  to  do,  without  themselves  acquiring  the  land,  or  after  or 
subject  to  their  acquiring  any  part  thereof,  contract  with  the 
person  entitled  to  the  first  estate  of  freehold  in  any  land 
comprised  in  an  improvement  scheme  for  the  carrying  of  the 
scheme  into  effect  by  him  in  respect  of  such  land,  (a) 

(a)  The  scheme  may  provide  for  this  to  be  done.  See  section  1,  sub- 
section (3). 
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Beet  18.      13.  K  within  fire  jears  after  the  remoTal  of  any  bnildiiigs 
Comple-     on  the  land  set  aside  bj  any  scheme  authorised  by  a  confinn- 
M^meon  ^R  ^^  ^   ^^^^   ^^^   working   men's   dwellings,  the  local 
fAilore  bj   authority  have  failed  to  sell  or  let  such  land  for  the  purposes 
aotbority.  prescribed  by  the  scheme,  or  hare  failed  to  make  arrange- 
ments for  the  erection  of  the  said  dwellings,  the  confirming 
authority  may  order  the  said  land  to  be  sold  by  public  anctioQ 
or  public  tender,  with  full  power  to  fix  a  reserve  price,  snbject 
to  the  conditions  imposed  by  the  scheme,  and  to  any  modifica- 
tions thereof,  which  may  be  made  in  pursuance  of  this  part  of 
thht  Act,  and   to  a   special  condition  on   the  part  of  tk 
purchaser   to   erect  upon   the   said   land  dwellings  for  the 
working  classes,  in  accordance  with  plans  to  be  approved  by 
the  local  authority,  and  subject  to  such  other  reservatioDS 
and   regulations    as    the    confirming    authority  may  deem 
necessary. 

The  period  within  which  the  compuIsoiT  powers  may  be  exercised  b 
tliroo  years  from  the  pa^viing  of  the  confirming  Act.  See  section  ^ 
infra;  and  see  section  l28  of  the  Lands  Clauses  Act,  1&45,  ante,  p.  J?!- 

Notice  to  14.  The  local  authority  shall,  not  less  than  thirteen  we^ 
occupiers  ^^^f^j.^  taking  any  fifteen  houses  or  more,  make  known  their 
plftcards.  intention  to  take  the  same  by  placards,  handbills,  or  other 
general  notices  placed  in  public  view  upon  or  within  a  reason- 
able distance  of  such  houses,  and  the  local  authority  shall  not 
take  any  such  houses  until  they  have  obtained  a  certificate  of 
a  justice  of  the  ])eace  that  it  has  been  proved  to  his  satisfac- 
tion that  the  local  authority  have  made  known,  in  manner 
required  by  this  section,  their  intention  to  take  such  houses. 

See  also  the  provision  as  to  giving  notice  of  the  appointment  of  an 
arbitrator  by  placards  and  handbills  in  Article  6  of  the  schedule,  fod. 

Tower  of  15,  (1.)  The  confirming  authority,  on  application  from 
auth^ty^  the  local  authority,  and  on  its  being  proved  to  their  satisfao- 
to  modify  tion  that  an  improvement  can  be  made  in  the  details  of  any 
scheme,  scheme  authorised  by  a  confirming  Act,  may  permit  the  local 
authority  to  modify  any  part  of  their  improvement  scheme 
which  it  may  appear  inexpedient  to  carry  into  execution,  hat 
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any  part  of  the  scheme  respecting  the  provision  of  dwelling  Sect  lfl« 
accommodation  for  persons  of  the  working  class,  when  so 
modified,  shall  be  such  as  might  have  been  inserted  in  the 
original  scheme. 

(2.)  A  statement  of  any  modifications  permitted  to  be  made 
in  any  part  of  an  improvement  scheme  in  pursuance  of  this 
section  shall  be  laid  by  the  confirming  authority  before  both 
Houses  of  Parliament  as  soon  as  practicable  after  the  permis- 
sion is  given,  if  Parliament  be  then  sitting,  and  if  not,  within 
one  month  after  the  next  meeting  of  Parliament. 

Provided  always,  that  if  such  modification  requires  a  larger 
public  expenditure  than  that  sanctioned  by  the  former  scheme, 
or  the  taking  of  any  property  otherwise  than  by  agreement, 
or  afiects  injuriously  other  property  in  a  manner  diflFerent  to 
that  proposed  in  the  former  scheme  without  the  consent  of 
the  o^ner  and  occupier  of  any  such  property,  the  modification 
must  be  made  by  a  provisional  order  to  be  confirmed  by  Act 
of  Parliament  in  the  manner  provided  by  this  part  of  this  Act 
on  the  completion  of  an  improvement  scheme. 

For  definition  of  confirming  authority,  see  section  8,  sub-sects.  (1),  (2). 


16-19 

Sections  16 — 19  provide  for  inquiries  to  be  held  by  the  confinning 
authority  aa  to  unhealthy  area^,  on  the  application  of  twelve  or  more 
ratepayers,  if  the  medical  officer  make  default  in  respect  thereof. 

Acquisition  of  Land, 

20.  The  clauses  of  the  Lands  Clauses  Acts,  with  respect  Acquisi- 
to  the  purchase  and  taking  of  lands  otherwise  than  by  agree-  ^°V^ 
ment,  shall  not,  except  to  the  extent  set  forth  in  the  second 
schedule  to  this  Act,  apply  to  any  lands  taken  in  pursuance 
of  this  part  of  this  Act,  but  save  as  aforesaid  the  said  Lands 
Clauses  Acts,  as  amended  by  the  provisions  contained  in  the 
said  schedule,  shall  regulate  and  apply  to  the  purchase  and 
taking  of  lands,  and  shall  for  that  purpose  be  deemed  to  form 
part  of  this  part  of  this  Act  in  the  same  manner  as  if  they 
were  enacted  in  the  body  thereof;  subject  to  the  provisions  of 
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B«etaO.  this  part  of  this  Act  and  to  the  provisions  foDowing ;  iktis 
to  say, 

(i.)  This  part  of  this  Act  shall  authorise  the  taking  bj 
agreement  of  any  lands  which  the  local  anthoritr 
may  reqnire  for  the  purpose  of  carrying  into  effect 
the  scheme  authorised  by  any  confirming  Act,  kt 
it  shall  authorise  the  taking  by  the  exercise  of  any 
compulsory  powers  of  such  lands  only  as  are  pro- 
posed by  the  scheme  in  the  confirming  Act  to  be 
taken  compulsorily : 

(ii.)  In  the  construction  of  the  Lands  Clauses  Acts,  and 
the  provisions  in  the  Second  Schedule  to  this  Act, 
this  part  of  this  Act  shall  be  deemed  to  be  the 
special  Act,  and  the  local  authority  shall  be  deemed 
to  be  the  promoters  of  the  undertaking ;  and  tbe 
period  after  which  the  powers  for  the  compnboiy 
purchase  or  taking  of  lands  shall  not  be  exercised 
shall  be  three  years  after  the  passing  of  the  ooo* 
firming  Act. 

Cf.  eection  19  of  the  Artinviw  Dwellings  Improvement  Act,  1875. 

"With  respeet  to  the  Purchase,  Ac"— The  words  "with  respect 

to  the  purchase  and  taking  of  lands  otherwise  than  b}-  agreemeDt,"  form 
the  heading  to  sections  16—68  of  the  Lands  Clauses  Act,  1845,  anie, 
p.  31.  ThfHe  sections  are  only  incorporated  to  the  extent  set  forth  m 
the  Second  Schedule.  All  the  other  clauses  are  incorporated  as  amended 
by  the  same  schedule. 

Section  133,  which  requires  the  promoters  of  an  undertaking  to  make 
good  the  deficiency  in  the  poor's  rate  and  land  tax,  is,  therefore,  incor- 
porated, and  the  local  authority  must  make  good  that  deficiency.  Ve$tri 
of  St.  Leonard,  Shoreditch  v.  London  County  Council^  11  "Times^L.  R  420; 
and  see  notes  to  section  133,  ante,  p.  287. 

Similarly,  it  was  held  under  the  same  provisions  in  section  19  of  tlie 
Artizuns  and  Lal)ourers  Dwellings  Improvement  Act,  1875,  that 
section  121  of  the  Lands  Clauses  Act,  1845,  which  deals  with  tenants 
having  no  greater  interest  than  from  year  to  year,  was  incorponted  in 
that  Act     lyUkins  v.  Mayor  of  Birmingham,  25  Ch.  D.  7a 

Section  78,  post,  provides  tnat  tenants  whose  contract  of  tenancy  is 
for  less  than  a  year,  may  receive  an  allowance  for  the  expenses  of 
removal. 

As  section  68  is  not  incorporated,  there  is  no  general  provision  giviiig 
compensation  for  injurious  affection  to  land  when  no  land  has  been 
taken.  Section  22  of  this  Act,  however,  provides  for  the  giving  of 
compensation  in  respect  of  the  extinction  of  rights  of  way  uid  wur 
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rightB  or  easements  oyer  the  land  taken.     Bee  note  thereto^  itt/ro,  Sect,  20. 
p,  6X2,  — 

*^  Provisions  contained  in  the  said  Sehedole."— The  schedule, 
besides  providing  a  method  of  assessing  the  compensation  different  from 
that  under  the  Lands  Clauses  Acts,  gives  the  arbitrator  power  to  appor- 
tion rentcharges  Mid  rents  payable  in  respect  of  leases.  Article  11.  He 
is  also  given  |)ower  to  settle  the  compensation  in  respect  of  omitted 
interests.    Article  13. 

Section  92  of  the  Lands  Clauses  Act,  1845,  ante,  p.  238,  which  provides 
that  a  person  shall  not  be  required  to  sell  a  part  only  of  any  house, 
building,  or  manufactorv,  is  amended  for  the  purposes  of  this  Act,  and 
the  local  authoritv  will  not  be  obliged  to  purchase  the  whole  if  the 
arbitrator  decide  that  part  can  be  taken  without  mateiial  damage  to  the 
whole.    Article  12. 

Articles  14 — ^23  deal  with  the  payment  of  purchase  money. 

Articles  24  and  25  deal  with  entr;^  upon  lands  before  the  settlement 
of  the  compensation,  and  certain  provisions  other  than  those  in  section  85 
of  the  Lands  Clauses  Act,  1645,  ante,  p.  222. 

**  The  Special  Act/'^As  "this  part  of  this  Act"  is  to  be  deemed  the 
special  Act,  it  should  be  noted  that  section  S  provides  that  the  expression 
" this  part  of  this  Act"  includes  any  contomng  Act. 

21.  (!•)  Whenever  the  compensation  payable  in  respect  p^!^on 
of  any  lands  or  of  any  interests  in  any  lands  proposed  to  be  *«  *<>  «om. 
taken  compnlsorily  in  pnrsiiance  of  this  part  of  this  Act 
requires  to  be  assessed — 

(a.)  The  estimate  of  the  value  of  snch  lands  or  interests 
shall  be  based  npon  the  fair  market  value,  as 
estimated  at  the  time  of  the  valuation  being  made 
of  such  lands,  and  of  the  several  interests  in  such 
lands,  due  regard  being  had  to  the  nature  and  then 
condition  of  the  property,  and  the  probable  duration 
of  the  buildings  in  their  existing  state,  and  to  the 
state  of  repair  thereof,  without  any  additional  allow- 
ance in  respect  of  the  compulsory  purchase  of  an 
area  or  of  any  part  of  an  area  in  respect  of  which  an 
official  representation  has  been  made,  or  of  any 
lands  included  in  a  scheme  which,  in  the  opinion  of 
the  arbitrator,  have  been  so  included  as  falling 
under  the  description  of  the  property  which  may  be 
constituted  an  unhealthy  area  under  this  part  of  this 
Act;  and 

2r 
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BaetU.      (6.)  In  such  estimate  any  addition  to  or  improTemoit  of 

ike  property  made  after  the  date  of  the  puUicatioii 

in  pnrsuanoe  of  this  part  of  this  Act  of  an  adTertise- 

ment  stating  the  fact  of  the  improvement  scheme 

haying  been  made  shall  not  (mdess  snch  addition  or 

improvement  was  necessary  for  the  maintenanoe  of 

the  property  in  a  proper  state  of  repair)  be  indnded, 

nor  in  the  case  of  any  interest  aoqnired  after  the 

said  date  shall  any  separate  estimate  of  the  Yilne 

thereof  be  made  so  as  to  increase  the  amount  of 

compensation  to  be  paid  for  the  lands ;  and 

(2.)  On  the  occasion  of  assessing  the  compensation  payaUe 

nnder  any  improvement  scheme  in  respect  of  any  bouse  or 

premises  situate  within  an  unhealthy  area  evidence  shall  be 

receivable  by  the  arbitrator  to  prove — 

(1st.)  That  the  rental  of  the  house  or  premises  was  enhanced 
by  reason  of  the  same  being  used  for  illegal  pnrpoees 
or  being  so  overcrowded  as  to  be  dangerons  or 
injarions  to  the  health  of  the  inmates ;  or 
(2ndly.)  That  the  house  or  premises  are  in  such  a  condiiioa 
as  to  be  a  nuisance  within  the  meaning  of  ihe  Acts 
relating  to  nuisances,  or  are  in  a  state  of  defectiTe 
sanitation,  or  are  not  in  reasonably  good  repair ;  or 
(Srdly.)  That  the  house  or  premises  are  unfit,  and  not 
reasonably  capable  of  being  made  fit,  for  hmnan 
habitation ; 

and,  if  the  arbitrator  is  satisfied  by  such  evidence,  then  the 
compensation — 

(a.)  Shall  in  the  first  case  so  far  as  it  is  based  on  rental  be 
based  on  the  rental  which  would  have  been  obtsin- 
able  if  the  house  or  premises  were  occupied  for 
legal  purposes  and  only  by  the  number  of  persons 
whom  the  house  or  premises  were,  under  all  the 
circumstances  of  the  case,  fitted  to  accommodate 
without  such  overcrowding  as  is  dangerous  or 
injurious  to  the  health  of  the  inmates  ;  and 
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(b.)  Shall  in  the  second  case  be  the  amonnt  estimated  as  Sect.  21. 
the  yalne  of  the  honse  or  premises  if  the  nuisance 
had  been  abated,  or  if  they  had  been  pnt  into  a 
sanitary  condition,  or  into  reasonably  good  repair, 
after  deducting  the  estimated  expense  of  abating 
the  nuisance,  or  putting  them  into  such  condition 
or  repair,  as  the  case  may  be  ;  and 

(e.)  Shall  in  the  third  case  be  the  value  of  the  land,  and  of 
the  materials  of  the  buildings  thereon. 

'^  Requires  to  he  cusessed." — It  is  the  amount  that  Ib  to  be  aasessed.  As 
in  other  cases,  the  arbitrator  has  no  jnrisdiction  to  decide  as  to  the 
claimant's  legal  right  to  compensation.  TViUeins  v.  Mcuycr  of  Birmingham^ 
25  Ch.  D.  78 ;  and  see  note  to  section  23  of  the  Lands  Clauses  Act,  1845, 
an^p.  56. 

"Without  any  additional  allowance."— There  is  no  provision  in 
the  Lands  Clauses  Acts  requiring  that  any  additional  allowance  shall  be 
given  in  respect  of  compulsory  purchase,  nor  is  there  any  legal  decision 
to  that  effect  Surveyors,  however,  in  determining  the  compensation 
have  be^i  in  the  habit  of  adding  a  certain  percentaoe  to  the  amoimt 
ascertained  as  the  value  of  the  property  when  calculated  from  tables 
commonly  in  use,  and  this  addition  has  been  made  for  what  has  heea 
loosely  called  compulsory  purchase.  Strictly,  the  law  has  nothing  to  do 
with  the  way  in  which  an  arbitrator  arrives  at  the  amount.  Its  function 
is  to  define  the  subject  to  he  assessed.  Most  probably,  the  extra  per- 
centage added  by  surveyors  to  what  they  calculated  as  the  ordinary 
market  value  was  added,  because  in  arriving  at  the  ordinary  value,  the 
person  in  possession,  and  who  may  be  anxious  to  remain  in  possession,  is 
not  regarded  as  a  possible  purchaser.  The  market  value  thus  obtained 
is  the  value  to  a  person  desiring  to  selL  The  true  market  value  in  the 
case  of  a  compulBory  nurchase  can  only  be  ascertained  by  contemplating^ 
the  owner  as  a  possible  purchaser,  and  considering  the  price  he  woula 
pay  to  remain  in  possession.  The  intention  of  this  section  would  appear 
to  be  that  the  owner  is  to  receive  the  market  value  calculated  upon  the 
principle  that  he  is  desirous  to  sell  the  propertr. 

This  method  of  ascertaining  the  market  value  extends^  it  would 
appear,  onlv  to  land  within  the  unhealthy  area,  and  not  to  neighbouring 
lands,  whicn  may  be  taken  for  the  purposes  of  the  scheme,  as  to  which, 
see  section  6,  arUe^  p.  599.  Under  the  similar  provision  in  the  Artizans 
Dwellings  Improvement  Act,  1875,  s.  19,  sub-sect  (2),  it  was  held  in  an 
Irish  case  that  as  to  premises  not  situated  within  the  unhealthy  area, 
compensation  for  compulsory  purchase  might  be  awarded.  Mayor  of 
Dublin  v.  DowHng,  L.  R.  Ir.  6  Q.  B.  602. 

In  the  same  case  it  was  decided  that  as  re^rds  premises,  whether 
within  or  without  the  unhealthy  area,  that  m  ascertaining  the  fair 
market  value  of  premises  an  allowance  should  be  made  for  goodwill 
annexed  thereto,  as  in  cases  under  the  Lands  Clauses  Acts.  See  note, 
ante^  p.  114. 

Tenants  for  less  than  a  year  m&j  be  allowed  a  reasonable  sum  for 
expenses  of  removing.    Section  78,  wfra. 

2b2 
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B«8t  91.  In  a  am  imder  a  loetl  MIUU17  Act,  where  hootee  were  taken  wbidi 
—  bad  been  declared  to  be  uifit  for  habitation,  and  the  eompensitkn 
clau w  waff  idmoet  identical  with  sub-section  (1)  (a)  of  this  section,  but 
with  the  addition  of  the  words  ^'and  all  circnmstanoes  aflecting  soch 
value  **  after  ^  repair  thereof,"  the  arbitrator  aseemed  the  compenssuoii 
upon  the  value  of  the  land  and  of  the  materials  for  building  as  is  nov 

Srovided  in  sub-nection  (2)  (c)  of  this  section.  The  Oouit,  however, 
ecided  that  he  was  wrong  in  so  doing,  and  that  he  ought  to  have  ixA 
considered  what  was  the  fair  market  value,  what  the  buildings  would 
sell  for,  and  from  that  make  deductions  in  respect  of  their  sanitarr  con- 
dition and  state  of  repair.  The  fact  that  a  declaration  had  been  made 
that  ther  ought  to  be  demolished  was  not  admissible  as  evidence;  bat 
evervthuiff  relevant  to  the  question  of  value  was  to  be  considerwL 
Omtgh  V.  Sfaytyr  of  Livtrpooly  66  L.  T.  612.  The  words  "and  all  dicpm- 
Btances  affecting  such  value  **  occurred  in  the  Artizans  Dwellip^ 
Improvement  Act,  1B76,  a.  19,  but  were  struck  out  hj  the  amending 
Act  of  1882  (46  &  46  Vict  c  64,  s.  4). 

"Upon  the  date  of  the  PnblicatioiL"— This  is  the  publicaticarf 
an  advertiKement  as  provided  in  section  7,  ante,  p.  600.  In  the  abeence 
of  such  a  provision  the  owner  of  premises  in  the  area  would  be  entitled 
to  add  to  and  improve  them  after  the  provisional  order  had  bees 
obtained,  and  to  receive  compensation  in  respect  thereof.  Higgvuf^ 
Mayor  of  DMifi,  28  L.  R.  Ir.  Q.  K  484 

Extinction  gg.  Upon  the  purchase  by  the  local  authority  of  any 
^  way  lands  required  for  the  purpose  of  carrying  into  effect  any 
^l^enta  ^^®°^^i  *1^  rights  of  way,  rights  of  laying  down  or  of  con- 
tinuing any  pipes,  sewers,  or  drains  on,  through,  or  under 
such  lands,  or  part  thereof,  and  all  other  rights  or  easements 
in  or  rekting  to  such  lands,  or  any  part  thereof,  shall  be 
extinguished,  and  all  the  soil  of  such  ways,  and  the  property 
in  the  pipes,  sewers,  or  drains,  shall  vest  in  the  local  authority, 
subject  to  this  provision,  that  compensation  shall  be  paid  by 
the  local  authority  to  any  persons  or  bodies  of  persons  proved 
to  have  sustained  loss  by  this  section,  and  such  compensatioii 
shall  be  determined  in  the  manner  in  which  compensation  for 
lands  is  determinable  under  this  part  of  this  Act,  or  as  near 
thereto  as  circumstances  admit. 

This  section  is  identical  with  section  SO  of  the  Artizans  DwelliBgi 
Iniprovement  Act^  1876  (38  &  39  Vict.  c.  36). 

Under  that  section  it  was  held  that  it  extended  to  ancient  ligbti  oter 
the  land  purchased.  When  land  is  purchased  under  this  Act  it  is  ^ 
from  easements  of  every  kind,  for  which  compensation  must  be  nsid  to 
persons  proved  to  have  sustained  loss.  It  is  not  necessary  that  tne  lo» 
should  happen  at  the  time  when  the  land  ib  purchased.  If  il  bAPP^ 
afterwards,  the  person  who  sustains  the  loss  will  be  entitled  to  win 
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compenMition  when  the  loss  can  be  proved.  Badham  v.  Manisj  52  8ect.22« 
L.  J.  Ch.  237n.  Following  the  decision  in  that  case,  Pearson,  J.,  held 
that  no  action  lay  to  restrain  a  local  authority  from  removing  a  nouse 
in  such  a  way  as  to  interfere  with  a  right  to  support^  and  that  the 
remedy,  if  auy,  was  to  claim  compensation.  Svxiinston  v.  Finn  and  The 
Metropolitan  Board  of  Works,  62  L.  J.  Ch.  235. 

In  a  case  where  the  owner  of  land  had  at  the  time  when  land  was 
purchased  under  this  Act  enjoyed  an  uninterrupted  access  of  light  and 
air  over  the  land  purchased,  and  that  access  of  light  and  air  was  not 
interfered  with  for  ten  years  later,  so  that  he  had  ei^oyed  it  for  twenty 
years,  it  was  held  that  the  lessee  of  the  local  authority  was  entitled  to 
erect  buildings  which  would  interfere  therewith,  as  the  object  of  the 
section  was  to  extinguish  inchoate  rights  as  well  as  complete  rights. 
The  Court  also  expressed  an  opinion  that  these  inchoate  rights  were  a 
matter  for  compensation  under  this  section.  Bcvrlow  v.  Boss,  24  Q.  B.  D. 
381. 

23.  A  local  authority  may,  for  the  purpose  of  providing  Applica- 

aocommodation  for  persons  of  the  vjrorking  classes  displaced  lands  for 

by  any  improvement  scheme,  appropriate  any  lands  for  the  J^^^^™™!* 

time  being  belonging  to  them  veluch  are  suitable  for  the  working 

purpose,   or  may  purchase  by  agreement  any  such  further^ 

lands  as  may  be  convenient. 

In  the  case  of  purchase  by  agreement,  the  Lands  Clauses  Acts,  to  the 
extent  incorporated  by  section  20,  ante,  will  apply. 


24—26. 


Sections  24  and  25  contain  provisions  to  enable  local  authorities  to 
obtain  money  for  the  purpNose  of  carrying  out  this  Act 

Section  26  makes  provision  in  case  of  the  absence  of  the  medical 
officer  of  health. 

27.  The  confirming  authority  may  by  order  prescribe  the  ^^^  9^ 
forms  of  advertisements  and  notices  under  this  part  of  this  authority 
Act ;  it  shall  not  be  obligatory  on  any  persons  to  adopt  such  ^^rtise- 
forms,  but  the  same,  v^hen  adopted,  shall  be  deemed  sufficient  meats  and 
for  all  the  purposes  of  this  part  of  this  Act 

28.  The  confirming  authority  may,  on  the  consideration  Power  of 
of  any  petition  of  a  local  authority  for  an  order  confirming  aathority 
a  scheme,  dispense  vp^ith  the  publication  of  any  advertisement,  <»  ^pen^e 
or  the  service  of  any  notice,  proof  of  which  publication  or  notices  In 
service  is  not  given  to  them  as  required  by  this  part  of  this  ^^^ 
Act,  where  reasonable  cause  is  shown  to  their  satisfaction 

why  such  publication  or  service  should  be  dispensed  with, 
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Beet  88.  and  such  dispenntion  may  be  made  by  the  confinmng 
anthority,  either  mioonditionally  or  upon  sncb  condition  as 
to  the  publication  of  other  adyertisements  and  the  serrioe  of 
other  notices  or  otherwise  as  the  confirming  antfaority  may 
think  fit,  due  care  being  taken  by  the  confirming  anthoritj  to 
prevent  the  interest  of  any  person  being  prejudiced  by  &e 
hci  of  the  publication  of  any  advertisement  or  the  service  of 
any  notice  being  dispensed  with  in  pursuance  of  this  section. 
For  definition  of  confirming  anthority,  see  section  f^  snb-seds.  (IX  (SI- 
PART  n. 

Ukhbaltht  Dwxllikq-Housbs. 
Preliminary. 

Defini.  29.  ^^  this  part  of  this  Act,  unless  the  context  otherwise 

requires — 

«8to»^.-  The  expression  "  street"  includes  any  court,  aUey,  street, 
square,  or  row  of  houses : 

^'Dw*!-         The  expression  "dwelling-house"  means   any  inhabited 

l^l^n  building,  and  includes  any  yard,  garden,  outhouses,  and 

appurtenances  belonging  hereto  or  usually  enjoyed 
therewith,  and  includes  the  site  of  the  dwelling-house  as 
so  defined. 

'•Ownnr.'*  The  expression  "owner/'  in  addition  to  the  definition 
given  by  the  Lands  Clauses  Acts,  includes  all  lessees  or 
mortgagees  of  any  premises  required  to  be  dealt  irith 
under  this  part  of  this  Act,  except  persons  holding  or 
entitled  to  the  rents  and  profits  of  such  premises  for 
a  term  of  years,  of  which  twenty-one  years  do  not 
remain  unexpired. 

**  aoBDg  The  expression  "  closing  order  "  means  an  order  prohibiting 
the  use  of  premises  for  human  habitation  made  under 
the  enactments  set  out  in  the  Third  Schedule  in  this  Act 

This  part  of  the  Act  (sections  29--£2X  ^'^^  ^^  the  provisions  in 
Artizans  and  Lahourers  Dwellings  Act,  1868  (31  &  38  Vict  c  130), 
which  was  amended  by  Acts  of  1879  (42  &  43  Vict  c  64,  and  43  Vict 
c  8) ;  1882  (46  &  46  Vict  c  64,  Part  2) :  and  1886  (48  A  49  Vict 
c  72).    It  can  be  put  in  force  in  urban  districts  by  urban  district 


order.*' 
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aathoritieB,  in  rural  districts  by  rural  district  cooncils,  in  the  city  of  Sect.  29. 
London  by  the  Commissioners  of  Sewers,  and  in  tJie  county  of  London  — 
by  the  vestry  elected  under  the  Metropolitan  Management  Act,  1855, 
in  the  parishes  mentioned  in  Schedule  A.  to  that  Act,  and  the  amending 
Acts  of  1885  and  1887,  and  by  the  board  of  works  elected  under  that 
Act  in  districts  mentioned  in  Schedule  B.  to  that  Act  and  the  same 
amending  Acts.  In  the  parish  of  Woolwich,  however,  the  local  board 
of  health  is  the  local  authority  for  the  purposes  of  this  part  of  the  Act. 
Section  92  and  Schedule  1. 

*^  Owner." — See  the  definition  in  section  3  of  the  Lands  Clauses  Act» 
1845,  ante. 

The  Artizans  and  Labourers  Dwellings  Act,  1868,  contained  the  same 
definition  of  ''owner."  The  tenant  of  premises  under  a  lease  expiring 
in  less  than  a  year,  but  who  was  also  assignee  of  a  lease  of  the  same 
j^remises  for  twenty-one  years,  commencing  at  the  expiration  of  the 
first  lease,  was  under  that  Act  held  to  have  had  such  an  interest  in  the 
premises  at  the  time  when  proceedings  were  initiated  by  service  of 
notices  upon  him  as  to  make  him  *^  owner ; "  the  date  of  the  services  of 
the  notices  being  the  point  of  time  to  be  looked  at  in  determining 
ownership  for  the  purposes  of  the  Act  Beg,  v.  Vestry  of  St  MaTylebone, 
20  Q.  B.  D.  415. 

•  *  *  *  * 

Sections  90—37  deal  with  houses  which,  from  their  unhealthy  state, 
are  unfit  for  habitation.  The  local  authority  may  obtain  a  closing 
order  requixing  such  houses  to  be  closed  until  ihej  are  made  fit  for 
habitation.  Ifthey  are  not  made  fit,  the  local  authority  may  obtain  an 
order  for  their  demolition.  There  is  no  provision  for  compensation, 
except  that  section  32,  sub-sect  (Z\  provides  as  follows  : — 

32,  (80  Where  a  closing  order  has  been  made  as  respects 
any  dwelling-honse,  the  local  anthority  shall  serve  notice  of 
the  order  on  every  occupying  tenant  of  the  dwelling-house, 
and  within  such  period  as  is  specified  in  the  notice,  not  being 
less  than  seven  days  after  the  service  of  the  notice,  the  order 
shall  be  obeyed  by  him,  and  he  and  his  family  shall  cease  to 
inhabit  the  dwelUng-house,  and  in  default  he  shall  be  liable 
to  a  penalty  not  exceeding  twenty  shillings  a  day  during  his 
disobedience  to  the  order.  Provided  that  the  local  authority 
may  make  to  every  such  tenant  such  reasonable  allowance 
on  accoimt  of  his  expenses  in  removing,  as  may  have  been 
authorised  by  the  Court  making  the  closing  order,  which 
authority  the  Court  is  hereby  authorised  to  give,  and  the 
amount  of  the  said  allowance  shall  be  a  civil  debt  due  from 
the  owner  of  the  dwelling-house  to  the  local  authority,  and 
shall  be  recoverable  summarily. 
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8»cl35,  35^  (1.)  Any  person  aggrieved  by  an  order  of  the  loal 
Ap^  aathority  under  this  part  of  this  Act,  may  appeal  against  ^ 
^^  of  same  to  a  court  of  quarter  sessions,  and  no  work  shall  be 
****J^      done  nor  proceedings  taken  under  any  order  until  after  ihe 

appeal  is  determined  or  ceases  to  be  prosecuted  ;  and  section 

42  k  43     thirty-one  of  the  Summary  Jurisdiction  Act,  1879,  respecting 

^    '  ap{)eals  from   courts   of  summary  jurisdiction  to  courts  of 

quarter  sessions  shall  apply  with  the  necessary  modifications 

as  if  the  order  of  the  local  authority  were  an  order  of  a  court 

of  summary  jurisdiction. 

(2.)  Provided  that— 

(a.)  Notioe  of  appeal  may  be  given  within  one  month  after 
notice  of  the  order  of  the  local  authority  has  been 
served  on  such  person  ; 

(h.)  The  Court  shall,  at  the  request  of  either  party,  state 
the  facts  specially  for  the  determination  of  a  Superior 
Court,  in  which  ease  the  proceedings  may  be  remored 
into  that  Court 

This  Bection  is  applicable  to  appeals  in  respect  of  obetructive  hofldings^ 
Section  38  (3). 


Obstructive  Buildings. 

Power  88.  (10  If  a  medical  officer  of  health   finds  that  any 

Mith^tT  ^^l<li**g  within  his  district,  although  not  in  itself  unfit  for 

to  purw  human  habitation,  is  so  situate  that  by  reason  of  its  proximitj 

hoQMs.for  ^  ^'  contact  with  any  other  buildings  it  causes  one  of  the 

opening  following  eflfocts,  (that  is  to  say), — 

(a.)  It  stops  ventilation,  or  otherwise  makes  or  conduces 
to  make  such  other  buildings  to  be  in  a  condition 
unfit  for  human  habitation  or  dangerous  orinjarions 
to  health ;  or 

(b.)  It  prevents  proper  measures  from  being  carried  into 
effect  for    remedying  any  nuisance    injurious  to 
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health  or  other  evils  complained  of  in  respect  of  Sect.  38, 
such  other  buildings  ; 

in  any  such  case,  the  medical  officer  of  health  shall  represent 
to  the  local  authority  the  particulars  relating  to  such  firsts 
mentioned  building  (in  this  Act  referred  to  as  *^  an  obstruc- 
tive  building")  stating  that  in  his  opinion  it  is  expedient 
that  the  obstructiYe  building  should  be  pulled  down. 

(2.)  Any  four  or  more  inhabitant  householders  of  a  district 
may  make  to  the  local  authority  of  the  district  a  representation 
as  respects  any  building  to  the  like  effect  as  that  of  the  medical 
officer  under  this  section. 

(3.)  The  local  authority  on  receiving  any  such  representa* 
tion  as  above  in  this  section  mentioned  shall  cause  a  report  to 
be  made  to  them  respecting  the  circumstances  of  the  building 
and  Uie  cost  of  pulling  down  the  building  and  acquiring  the 
land,  and  on  receiving  such  report  shall  take  into  consideration 
the  representation  and  report,  and  if  they  decide  to  proceed, 
shall  cause  a  copy  of  both  the  representation  and  report  to  be 
given  to  the  owner  of  the  lands  on  which  the  obstructive 
building  stands,  with  notice  of  the  time  and  place  appointed 
by  the  local  authority  for  the  consideration  thereof;  and 
such  owner  shall  be  at  liberty  to  attend  and  state  his 
objections,  and  after  hearing  such  objections  the  local 
authority  shall  make  an  order  either  allowing  the  objection 
or  directing  that  such  obstructive  building  shall  be  pulled 
down,  and  such  order  shall  be  subject  to  appeal  in  like 
manner  as  an  order  of  demolition  of  the  local  authority  under 
the  foregoing  provisions  of  this  part  of  this  Act  (a) 

(4.)  Where  an  order  of  the  local  authority  for  pulling 
down  an  obstructive  building  is  made  under  this  section  and 
either  no  appeal  is  made  against  the  order,  or  an  appeal  is 
niade  and  either  fails  or  is  abandoned,  the  local  authority 
shall  be  authorised  to  pxu>chase  the  lands  on  which  the 
obstructive  building  is  erected  in  like  manner  as  if  they  had 
been  authorised  by  a  special  Act  to  purchase  the  same  ;  and 
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8Mt38.  for  the  purpose  of  such  pnrchaae  the  proYisioiis  of  the  I^nds 
Clauses  Acts,  with  respect  to  tbe  purchase  and  taking  of 
lands  otherwise  than  by  agreement,  (6)  shall  be  deemed  to  be 
incorporated  in  this  part  of  this  Act  (subject  neyerihekss  to 
the  provisions  of  this  part  of  this  Act),(c)  and  for  the  pur- 
pose of  the  provisions  of  the  Lands  Clauses  Ads  this  put  of 
this  Act  shall  be  deemed  to  be  the  special  Act,  and  tiie  loal 
authority  to  be  the  promoters  of  the  undertaking,  and  sodi 
lands  may  be  purchased  at  any  time  within  one  year,  afbsr 
the  date  of  the  order,  or  if  it  was  appealed  against  after  the 
date  of  the  coofirmafion, 

(5.)  The  owner  of  the  lands  may  within  one  month  after 
notice  to  purchase  the  same  is  served  upon  him  declare  tbt 
he  desires  to  retain  the  site  of  the  obstructive  building  and 
undertake  either  to  pull  down  or  to  permit  the  local  auilioritjr 
to  pull  down  the  obstructive  building,  and  in  such  case  ibe 
owner  shall  retain  the  site  and  shall  receive  compensatioD 
from  the  local  authority  for  the  pulling  down  of  the  obstnicti?e 
building. 

(6.)  The  amount  of  such  compensation,  and  also  the  amount 
of  any  compensation  to  be  paid  on  the  purchase  of  any  lands 
under  this  section,  shall  in  case  of  difference  be  settled  by 
arbitration  in  manner  provided  in  this  part  of  this  Act 

(7,)  Where  the  local  authority  is  empowered  to  purchase 
land  compulsorily,  it  shall  not  be  competent  for  the  owner  of 
a  house  or  manufactory  to  insist  on  his  entire  holding  being 
taken,  where  part  only  is  proposed  to  be  taken  as  obstnictiTe, 
and  where  such  part  proposed  to  be  taken  can,  in  the  opinion 
of  the  arbitrator  to  whom  the  question  of  disputed  compensa- 
tion is  submitted,  be  severed  from  the  remainder  of  the  honse 
or  manufactory  without  material  detriment  thereto,  provided 
that  compensation  may  be  awarded  in  respect  of  the  severance 
of  the  part  so  proposed  to  be  taken  in  addition  to  the  value  ot 
that  part.(d) 

(8.)  Where  in  the  opinion  of  the  arbitrator  the  demolition 
of  an  obstructive  building  adds  to  the  value  of  such  other 
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buildings  as  are  in  that  behalf  mentioned  in  this  section,  the  Sect.  38, 
arbitrator  shall  apportion  so  much  of  the  compensation  to  be 
paid  for  the  demolition  of  the  obstrnctive  bnilding  as  may  be 
eqnal  to  the  increase  in  value  of  the  other  buildings  amongst 
such  other  buildings  respectiyelj,  and  the  amount  apportioned 
to  each  such  other  building  in  respect  of  its  increase  in  value 
by  reason  of  the  demolition  of  such  obstructive  building  shall 
be  deemed  to  be  private  improvement  expenses  incurred  by 
the  local  authority  in  respect  of  such  building,  and  such 
local  authority  may,  for  the  purposes  of  defraying  such 
expenses,  make  and  levy  improvement  rates  on  the  occupier 
of  such  premises  accordingly ;  and  the  provisions  of  the 
PubKc  Health  Acts  relating  to  private  improvement  expenses 
and  to  private  improvement  rates  shall,  so  far  as  circumstances 
admit,  apply  accordingly  in  the  same  manner  as  if  such 
provisions  vrere  incorporated  in  this  Act. 

(9.)  If  any  dispute  arises  between  the  owner  or  occupier 
of  any  building  (to  which  any  amount  may  be  apportioned  in 
respect  of  private  improvement  expenses)  and  the  arbitrator 
by  whom  such  apportionment  is  made,  such  dispute  shall  be 
settled  by  two  justices  in  manner  provided  by  the  Lands 
Clauses  Acts,  in  cases  where  the  compensation  claimed  in 
respect  of  lands  does  not  exceed  fifty  pounds.  (^) 

(10.)  Where  the  owner  retains  the  site  or  any  part  thereof, 
no  house  or  other  building  or  erection  which  will  be  dangerous 
or  injxurious  to  health,  or  which  will  be  an  obstructive  building 
within  the  meaning  of  this  section,  shall  be  erected  upon  such 
site  or  any  part  thereof ;  and  if  any  house,  building,  or 
erection  is  erected  on  the  site  contrary  to  the  provisions  of 
this  section  the  local  authority  may  at  any  time  order  the 
owner  to  abate  or  alter  the  said  house,  building,  or  erection  ; 
^d  in  the  event  of  non-compliance  with  such  order  may,  at 
tihe  expense  of  the  owner  thereof,  abate  or  alter  the  same. 

(11.)  Where  the  lands  are  purchased  by  the  local  authority 
the  local  authority  shall  pull  down  the  obstructive  building, 
or  such  part  thereof  as  may  be  obstructive  within  the  meaning 
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B»ct38»  of  this  section,  and  keep  as  an  open  space  the  whole  site,  or 
such  part  thereof  as  may  be  required  to  be  kept  open  for  the 
purpose  of  remedying  tixe  nuisance  or  other  evils  caused  by 
such  obstructiYe  building,  and  may,  with  the  assent  of  the 
Local  Government  Board,  and  upon  such  terms  as  that  Boaid 
think  expedient,  sell  such  portion  of  the  site  as  is  not  reqtiiied 
for  the  purpose  of  carrying  this  section  into  effect 

(12«)  A  local  authority  may,  where  they  so  think  fit, 
dedicate  any  land  acquired  by  them  under  the  anthoritT  of 
this  section  as  a  highway  or  other  public  place. 

I  Section  36,  ante,  p.  616w 
Sections  16---68,  ofile,  pp.  31^148. 
See  eection  41,  poft,  p.  624. 

I  Compare  section  92  of  the  Lands  Clauses  Act,  1845,  anU^  p.  S38; 
and  see  the  Second  Schedule  hereto,  Art  12. 
U)  See  sections  22  and  24,  anU,  pp.  ^,  G9. 
By  the  Local  Government  Act,  1894  (56  &  67  Vict  c  73),  /w^ 
B.  6  (2),  a  parish  council  is  given  the  same  power  of  making  any  coffi- 
plaint  or  representation  as  to  unhealthy  dwellings  or  ohstractive  bQild- 
ingn  as  is  conferred  on  inhabitant  householders  under  this  Ad,  ^ 
without  pr^udice  to  the  powers  of  such  houBeholdersL 

Scheme  for  Retsoruttuetion. 
Scheme         39.  (^O  lu  s^7  of  the  following  caaes»  that  ia  to  say— 

for  area  ^    ^      , 

comprising     (a.)  Where  an  order  for  the  demolition  of  a  btdlding  ns 
cicM«d  hy  ^^  made  in  pnrsaanoe  of  this  part  of  this  Act, 

closing  and  it  appears  to  the  local  anthoritj  that  it  hoqU 

be  beneficial  to  the  health  of  the  inhabitants  of  tha 
neighbouring  dwelling-houses  if  the  area  of  tbe 
dwelling-hoase  of  which  such  building  forms  p>n 
were  used  for  all  or  any  of  the  following  purpoiei) 
that  is  to  say,  either^- 

(i.)  Dedicated  as  a  highway  or  open  space,  of 

(ii.)  Appropriated,  sold,  or  let  for  the  erection  « 
dwellings  for  the  working  classes,  or 

(iii.)  Exchanged  with  other  neighbouring  ^ 
which  is  more  suitable  for  the  erectiaD  or 
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such  dwellings,  and  on  exchange  will  be  8ecti  89» 
appropriated,  sold,  or  let  for  snch  erection  ; 
or 
((.)  Where  it  appears   to  the  local  authority  that  the 
closeness,  narrowness,  and  bad  arrangement  or  bad 
condition  of  any  buildings,  or  the  want  of  Ught,  air, 
ventilation,  or  proper  conveniences,  or  any  other 
sanitary  defect  in  any   buildings  is  dangerous  or 
prejudicial  to  the  health  of  the  inhabitants  either 
of  the  said  buildings  or  of  the  neighbouring  build- 
ings and  that  the  demolition  or  the  reconstruction 
and  re-arrangement  of  the  said  buildings  or  of  some 
of  them  is  necessary  to  remedy  the  said  evils,  and 
that  the  area  comprising  those  buildings  and  the 
yards,  outhouses,  and  appurtenances  thereof,  and 
the  site  thereof,  is  too  small  to  be  dealt  with  as  an 
unhealthy  area  under  Part  I,  of  this  Act,(a) 
the  local  authority  shall  pass  a  resolution  to  the  above  effect 
and  direct  a  scheme  to  be  prepared  for  the  improvement  of 
the  said  area. 

(2.)  Notice  of  the  scheme  may  at  any  time  after  the 
preparation  thereof  be  served  in  manner  provided  in  Part  I. 
of  this  Act  with  respect  to  notices  of  lands  proposed  to  be 
taken  compulsorily  under  a  scheme  made  in  pursuance  of 
that  part  of  this  Act,  on  every  owner  or  reputed  owner,  lessee 
or  reputed  lessee,  and  occupier  of  any  part  of  the  area  com- 
prised in  the  scheme,  so  far  as  those  persons  can  reasonably  be 
ascertained.  (&) 

(3.)  The  local  authority  shall,  after  service  of  such  notice, 
petition  the  Local  Government  Board  for  an  order  sanctioning 
the  scheme,  and  the  Board  may  cause  a  local  inquiry  to  be 
held,  and,  if  satisfied  on  the  report  of  such  local  inquiry  that 
the  carrying  into  effect  of  the  scheme  either  absolutely,  or 
subject  to  conditions  or  modifications  would  be  beneficial  to 
the  health  of  the  inhabitants  of  the  said  buildings  or  of  the 
neighbouring  dwelling-houses,  may  by  order  sanction  the 
scheme  with  or  without  such  conditions  or  modifications. 
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Baot  89.  (4.)  Upon  such  order  being  made,  ike  local  inikority  nay 
purchase  by  agreement  the  area  oompriBed  in  the  scbeme  is 
flo  aanctionedy  and  if  they  agree  for  the  purchase  of  the  wbok 
area,  the  order,  save  so  far  as  it  provides  for  the  taking  of 
hmd  otherwise  than  by  agreement,  shall  take  effect  without 
eonfirmation.  If  they  do  not  so  agree,  the  order  shall  be 
published  by  the  local  authority  by  inserting  a  notice  thneof 
in  the  London  Gazette,  and  by  serving  notice  thereof  on  ihe 
owners  of  every  part  of  the  area. 

(5.)  Any  owner  may,  within  two  months  after  sod 
publication,  petition  the  Local  Government  Board  against 
the  order,  and  if  such  petition  is  presented  and  is  not  widi- 
drawn,  the  order  shall  be  provisional  unless  it  is  confinned 
by  Act  of  Parliament. 

(6.)  If  the  Local  Government  Board  are  satisfied  that  the 
order  has  been  duly  published,  and  that  two  months  after 
such  publication  have  expired,  and  that  either  a  petition  las 
not  been  presented,  or  if  presented  has  been  withdrawn,  thej 
shall  confirm  the  order,  and  thereupon  such  order  shall  cooe 
into  operation,  and  have  effect  as  if  it  were  enacted  \sj  this 
Act. 

(7.)  The  order  may  incorporate  the  provisions  of  the  Lands 
Clauses  Acts,  and  for  the  purpose  of  those  provisions  this  Act 
shall  be  deemed  to  be  the  special  Act,  and  the  local  aathoritr 
to  be  the  promoters  of  the  undertaking,  and  the  area  shall  be 
acquired  within  three  years  after  the  date  of  the  confirmatioD 
of  the  order :  Provided  that  the  amount  of  compensatioQ 
shall,  in  case  of  difference,  be  settled  by  arbitration  in  manner 
provided  by  this  part  of  this  Act. 

(8.)  The  provisions  of  Part  I.  of  this  Act  relating  to  costs 
to  be  awarded  in  certain  cases  by  a  conmiittee  of  either  Hoiise 
of  Parliament,  to  the  duty  of  a  local  authority  to  cany  * 
scheme  when  confirmed  into  execution,  to  the  completion  of 
a  scheme  on  failure  by  a  local  authority,({;)  and  to  ^ 
extinction  of  rights  of  way  and  other  easements,  shall,  wiw 
the  necessary  modifications,  apply  for  the  purpose  of  an/ 
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scheme  nnder  this  section  in  like  manner  as  if  it  were  a  Sect  30. 
scheme  under  Fart  I.  of  this  Act(d) 

(9.)  The  Local  Government  Board,  on  being  satisfied  by 
the  local  anthority  that  an  improvement  can  be  made  in  the 
details  of  any  scheme  nnder  tbis  section,  may  by  order  permit 
the  local  anthority  to  modify  any  part  of  the  scheme  which 
it  may  appear  inexpedient  to  carry  into  execntion  :  Provided 
that— 

(a.)  If  the  order  sanctioning  the  scheme  was  confirmed  by 
Parliament^  a  statement  of  such  modification  shall 
be  laid  by  the  Local  Government  Board  before  both 
Houses  of  Parliament  as  soon  as  practicable  ;  and 

(6.)  Li  any  case,  if  the  modification  requires  a  larger 
expenditure  than  that  sanctioned  by  the  original 
scheme,  or  authorises  the  taking  of  any  property 
otherwise  than  by  agreement,  or  injuriously  affects 
any  property  in  a  manner  different  from  that  pro- 
posed in  the  original  scheme,  without  the  consent  of 
the  owner  or  occupier  of  such  property,  notice  of 
the  order  authorising  the  modification  shall  be  pub- 
lished, and  the  order  may  be  petitioned  against  and 
shall  be  subject  to  confirmation  in  like  manner  as 
if  it  were  an  order  sanctioning  an  original  scheme 
under  this  section.  (^) 

(a)  Ab  to  when  an  imhealthy  area  is  too  small  to  be  dealt  with, 
under  Part  1,  see  eectioiis  72  ana  73,  vnfn. 

E  Section  7,  ante,  p.  600. 
Section  9. 
Section  22,  ante,  p.  612. 
(e)  Cf.,  section  15,  ante,  p.  606. 

40.  The  Local  (Government  Board  shall  in  any  order  ProTidoM 
sanctioning  a  scheme  under  this  part  of  this  Act  require  the  modiSo™" 
insertion  in  the  scheme  of  such  provisions  (if  any)  for  the  ^  P^raons 
dwelling  accommodation  of  persons  of  the  working  classes  working 
displaced  by  the  schemers  seem  to  the  Board  required  by  the  ^^^^^ 
circumstances. 
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SettUmeni  of  Campen$aiinL 

Sect  41.      4L  In  ^ll  oases  in  ^Uch  the  amount  of  any  compeDsadon 
Prorimoos  is,  in  ponuance  of  this  part  of  this  Act,  to  be  settled  bj 

tntioD. 

(namely,) 


Mtoaiti.  iirbitrationi    the    following   provisions    shall   have  dfeci; 


(1.)  The  amonnt  of  compensation  shall  be  settled  by  an 
arbitrator  to  be  appointed  and  removable  bj  the 
liocal  Government  Board. 

(2.)  In  settling  the  amonnt  of  any  compensation — 

(a.)  The  estimate  of  the  valne  of  the  dweHing- 
hoase  shall  be  based  on  the  fairmaiket 
valne  as  estimated  at  the  time  of  the 
valuation  being  made  of  such  dwelling- 
house,  and  of  the  several  interests  in  sudi 
dwelling-house,  due  regard  being  had  to 
the  nature  and  then  condition  of  the 
property  and  the  probable  duration  of  the 
buildings  in  their  existing  state,  and  to  the 
state  of  repair  thereof,  and  without  any 
additional  allowance  in  respect  of  compul- 
sory purchase  ;  and 

(b.)  The  arbitrator  shall  have  regard  to  and  make 
an  allowance  in  respect  of  any  increased 
value  which,  in  his  opinion,  will  be  given 
to  other  dwelling-houses  of  the  same 
owner  by  the  alteration  or  demolition  by 
the  local  authority  of  any  buildings. 

(3.)  Evidence  shall  be  receivable  by  the  arbitrator  to 
prove — 

(Ist.)  That  the  rental  of  the  dwelKng-house  was 
enhanced  by  reason  of  the  same  being 
used  for  illegal  purposes  or  being  so  over- 
crowded as  to  be  dangerous  or  injurious  to 
the  health  of  the  inmates  ;  or 
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(2ndly.)  That  the  dwelling-house  is  in  a  state  of  Sect  41. 
defective  sanitation,  or  is  not  in  reasonably 
good  repair  ;  or 

(3rdly.)  That  the    dwelling-house  is  unfit,  and 
not  reasonably  capable  of  being  made  fit, 
for  human  habitation  ; 
and,  if  the  arbitrator  is  satisfied  by  such  evidence, 
then  the  compensation — 

(a.)  Shall  in  the  first  case  so  far  as  it  is  based 
on  rental  be  based  on  that  rental  which 
would  have  been  obtainable  if  the 
dwelling-house  was  occupied  for  legal 
purposes  and  only  by  the  number  of 
persons  whom  the  dwelling-house  was 
under  all  the  circumstances  of  the  case 
fitted  to  accommodate  ¥rithout  such  over- 
crowding as  is  dangerous  or  injurious  to 
the  health  of  the  inmates  ;  and 

(//.)  Shall  in  the  second  case  be  the  amount 
estimated  as  the  value  of  the  dwelling- 
house  if  it  had  been  put  into  a  sanitary 
condition,  or  into  reasonably  good  repair, 
after  deducting  the  estimated  expense  of 
putting  it  into  such  condition  or  repair  ; 
and 

(c.)  Shall  in  the  third  case  be  the  value  of  the 
land,  and  of  the  materials  of  the  buildings 
thereon. 

(4.)  On  payment  or  tender  to  the  person  entitled  to  receive 
the  same  of  the  amount  of  compensation  agreed  or 
awarded  to  be  paid  in  respect  of  the  dwelling-house, 
or  on  payment  thereof  in  manner  prescribed  by  the 
Lands  Clauses  Acts,  the  owner  shall,  when  required 
by  the  local  authority,  convey  his  interest  in  such 
dwelling-house  to  them,  or  as  they  may  direct ;  and 
in  default  thereof,  or  if  the  owner  fails  to  adduce  a 


8  4c9yict. 
c.  18. 
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Beet  41.  good  title  to  sach  dwelling-house  to  the  satifacdon 

of  the  local  anthoritv,  it  shall  be  lawful  for  the 
local  anthorit J,  if  thev  think  fit,  to  execute  a  deed 
poll  in  snch  manner  and  with  such  consequences  as 
are  mentioned  in  the  Lands  Clauses  Acts. 

(5.)  Sections  thirty-two,  thirty-three,  thirty-five,  thirty- 
six,  and  thirty-seven  of  the  Lands  Clauses  ConsoU- 
dation  Act,  1845,  shall  apply,  with  any  necessary 
modifications,  to  an  arbitration  and  to  an  arbitrator 
appointed  under  this  part  of  this  Act  (a) 

(6.)  The  arbitrator  may,  by  one  award,  settle  the  amount 
or  amounts  of  compensation  payable  in  respect  of 
all  or  any  of  the  dwelling-houses  included  in  one 
or  more  order  or  orders  made  by  the  local  authority: 
but  he  may,  and,  if  the  local  authority  request  him 
so  to  do,  shall,  from  time  to  time,  make  an  amid 
resi>ecting  a  portion  only  of  the  disputed  cases 
brought  before  him. 

(7.)  In  the  event  of  the  death,  removal,  resignation,  or 
incapacity,  refusal,  or  neglect  to  act  of  any  arbitrator 
before  he  shall  have  made  his  award,  the  local 
Government  Board  may  appoint  another  arbitrator, 
to  whom  all  documents  relating  to  the  matter  of  the 
arbitration  which  were  in  the  possession  of  the 
former  arbitrator  shall  be  delivered. 

(8.)  The  arbitrator  may,  where  he  thinks  fit,  on  the 
request  of  any  party  by  whom  any  claim  has  been 
made  before  him,  certify  the  amount  of  the  costs 
properly  incurred  by  such  party  in  relation  to  the 
arbitration,  and  the  amount  of  the  costs  so  certified 
shall  be  paid  by  the  local  authority. 

(9.)  The  arbitrator  shall  not  give  such  certificate  where 
the  arbitrator  has  awarded  the  same  or  a  less  sum 
than  has  been  offered  by  the  local  authority  in 
respect  of  such  claim  before  the  appointment  of 
the  arbitrator,  and  need  not  give  such  certificate  to 
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any  party  where  he  considers  that  such  party  Becttt. 
neglected,  after  due  notice  from  the  local  anthority, 
to  deliver  to  that  authority  a  statement  in  writing 
within  such  time,  and  containing  such  particulars 
respecting  the  compensation  claimed,  as  would  have 
enabled  the  local  authority  to  make  a  proper  offer 
of  compensation  to  such  party  before  the  appointment 
of  the  arbitrator. 

(10.)  If  within  seven  days  after  demand  the  amount  so 
certified  be  not  paid  to  the  party  entitled  to  receive 
the  same,  such  amount  shall  be  recoverable  as  a 
debt  from  the  local  authority  with  interest  at  the 
rate  of  five  per  cent,  per  annum  for  any  time  during 
which  the  same  remains  unpaid  after  such  seven 
days  as  aforesaid. 

(II.)  The  award  of  the  arbitrator  shall  be  final  and 
binding  on  all  parties. 

{a)  Ante,  pp.  70,  80. 

Cf.,  the  similar  provisions  in  Part  1  of  this  Act,  sections  20  and  21 
and  Schedule  II.,  and  notes  thereto.  As  section  39  provides  that  the 
order  of  the  Local  Government  Board  may  incorporate  the  Lands 
Clauses  Acts,  and  as  section  38  incorporates  the  compulsory  clauses, 
except  as  modified  by  this  Act,  the  procedure  will  be  accoiding  to  these 
Acts  with  the  necessary  modifications 


49.  (!•)  Where  the  owner  of  any  dwelling-house  and  his  S^wo< 
residence  or  place  of  business  are  known  to  the  local  authority, 
it  shall  be  the  duty  of  the  clerk  of  the  local  authority,  if  the 
residence  or  place  of  business  is  within  the  district  of  such 
local  authority,  to  serve  any  notice  by  this  part  of  this  Act 
required  to  be  served  on  the  owner,  by  giving  it  to  him,  or 
for  him,  to  some  inmate  of  his  residence  or  place  of  business 
within  the  district  ;  and  in  any  other  case  it  shall  be  the  duty 
of  the  clerk  of  the  local  authority  to  serve  the  notice  by  post 
in  a  registered  letter  addressed  to  the  owner  at  his  residence 
or  place  of  business. 

(2.)  Where  the  owner  of  the  dwelling-house  or  his  resi- 
dence or  place  of  business  is  not  known  to,  and  after  diligent 

2s2 
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86eL49.  inqoiry  cannot  be  foond  by  the  local  authority,  then  the cleik 
of  the  local  authority  may  serve  the  notice  by  leaving  it, 
addressed  to  the  owner,  with  some  occupier  of  the  dwelfing- 
hoose,  or  if  there  be  not  an  occupier,  then  by  cauang  it  to  be 
put  up  on  some  conspicuous  part  of  the  dwelling-houae. 

(8.)  Notice  served  upon  the  agent  of  the  owner  abU  be 
deemed  notice  to  the  owner. 

I>«aip-         60.  Where  in  any  proceedings  under  this  part  of  ibis  Act 
.in    it  is  necessary  to  refer  to  the  owner  of  any  dwelling-hoiue,  it 


PJIJJ**     shall  be  sufficient  to  designate  him  as  the  ''owner''  thereof 
without  name  or  further  description. 


PART  III. 

Working  Class  Lodgikg-Housbs. 

Adaption  of  PaH  III. 

DefinitioQ  53^  (1.)  The  expression  "lodging-houses  for  the  working 
poJSTof  classes"  when  used  in  this  part  of  this  Act  shall  include 
nlunn!^"^  separate  houses  or  cottages  for  the  working  classes,  whether 
Lodging  containing  one  or  several  tenements,  and  the  purposes  of  tfais 
AcSr*  P^'^  ^^  ^^  ^^^  ^'"^^  include  the  provision  of  such  houses  and 
cottages. 

(2.)  The  expression  "  cottage  "  in  this  part  of  this  Act  may 
include  a  garden  of  not  more  than  half  an  acre,  provided  that 
the  estimated  annual  value  of  such  garden  shall  not  exceed 
three  pounds. 

Ado^on       54^  This  part  of  this  Act  may  be  adopted  in  the  several 

of  Act.      districts  mentioned  in  the  First  Schedule  to  this  Act  by  the 

local  authorities  in  that  behalf  in  that  schedule  mentioned : 

Provided  that  in  the  case  of  any  rural  sanitary  district  in 
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England,  the  adoption  shall  be  only  after  such  certificate  and  Sect  54. 
such  delaj  as  hereinafter  mentioned. 

The  adoption  here  mentioned  may  be  done  apparently  by  resolution 
merely.  It  may  be  adopted  by  urban  district  councils,  and  in  the 
county  of  London  by  the  London  Count7  Council,  and  in  the  city  by 
the  Commiseioners  of  Sewers,  in  riural  districtB  by  the  rural  district 
authority. 

55.  (i-)  -A.  rural  sanitary  authority  in  any  district  provisions 
desiring  to  adopt  this  part  of  this  Act  may  apply  to  the  adoption 
county  council  of  the  county  in  which  the  area  hereinafter  ^J^^ 
mentioned  is  wholly  or  as  to  the  larger  part  thereof  in  extent  authority, 
situate  for  the  certificate  required  for  such  adoption,  and  shall 
specify  in  such  application  the  area  in  which  they  consider 
that  accommodation  is  necessary  for  the  housing  of  the  work- 
ing classes,  and  thereupon  the  county  council  shall  direct  a 
local  inquiry  to  be  held  by  a  member  of  the  council  or  any 
officer  or  person  appointed  by  the  council  for  the  purpose,  and 
if  after  such  local  inquiry  the  person  holding  the  inquiry 
certifies  that  acconmiodation  is  necessary  in  such  area  for 
the  housing  of  the  working  classes,  and  that  there  is  no 
probability  that  such  accommodation  will  be  provided  without 
the  execution  of  this  part  of  this  Act,  and  that  haying  regard 
to  the  liability  which  will  be  incurred  by  the  rates,  it  is  under 
all  the  circumstances  prudent  for  the  said  authority  to  under- 
take the  provision  of  the  said  accommodation  under  the 
powers  of  this  part  of  this  Act,  the  county  council  may,  if  they 
think  fit,  publish  that  certificate  in  one  or  more  local  news- 
papers circulating  in  the  district,  and  thereupon  the  sanitary 
authority  may  adopt  this  part  of  this  Act :  Provided  that — 

(a.)  Unless  the  county  council  state  in  publishing  such 
certificate  that,  by  reason  of  the  date  of  the  next 
ordinary  election  of  members  of  such  authority  or 
otherwise,  an  emergency  renders  it  necessary  to 
adopt  this  part  of  this  Act  immediately,  such  adop- 
tion in  pursuance  of  the  certificate  shall  not  take 
place  before  the  ordinary  election  of  members  of 
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BMtU.  sach  aathoritj  which  is  held  next  after  the  dite of 

the  local  inquiry  ;  and 
(6.)  After  the  end  of  twelve  months  from  the  date  d  die 
certificate,  this  part  of  this  Act  shall  not  be  adopted 
without  a  fresh  certificate  ;  and 
(r.)  No  land  shall  be  acquired,  nor  buildings  erected  tmlff 
this  part  of  this  Act  outside  of  the  area  mentaooed 
in  the  certificate  except  after  a  fresh  applicati(Hi, 
inquiry,  and  certificate. 

(2.)  Where  the  rural  sanitary  authority  think  it  jnst  that 
the  burden  of  the  expenses  of  the  execution  of  this  part  of 
this  Act  should  be  borne  by  some  contributory  place  or 
places  only  in  their  district,  instead  of  by  the  whole  of  their 
district,  the  authority  may  in  their  application  to  the  ooantj 
council  request  permission  to  limit  the  burden  of  such  ex- 
penses to  such  contributory  place  or  places,  and  therenpw 
the  justice  of  such  limitation  shall  be  inquired  into  at  tbe local 
inquiry,  and  the  county  council,  if  satisfied  after  the  local 
inquiry  that  the  circumstances  of  the  contributory  place  or 
places  and  of  the  rest  of  the  district  render  such  limitalioa 
just,  may  make  an  order  to  that  effect,  and  thereupon  the  ex- 
penses of  the  execution  of  this  part  of  this  Act  in  the  area 
mentioned  in  the  order  shall  be  borne  by  the  contribatorf 
place  or  places  named  in  the  order  instead  of  by  the  whole 
district.  The  provisions  of  this  enactment  with  respect  to  the 
burden  of  the  expenses  shall  apply  upon  every  application  for 
a  fresh  certificate. 

(3.)  Any  expenses  incurred  by  a  county  council  in  holding 
a  local  inquiry  under  this  part  of  this  Act  shall  be  a  simple 
contract  debt  to  the  council  from  the  rural  sanitary  authoriij) 
and  shall  be  defrayed  as  part  of  the  expenses  of  such  authority 
in  the  execution  of  this  part  of  this  Act. 

Execution  of  Part  HI,  hy  Local  Authority, 

Powenof       56.  Where  this  part  of  this  Act  has  been  adopted  in  aof 
authority,  district,  the  local  authority  shall  have  power  to  carry  it  into 
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execution  (subject  to  the  provisions  of  this  part  of  this  Act  Sect.  56. 
with  respect  to  rural  sanitary  authorities),  and  for  that  pur- 
pose may  exercise  the  same  powers  whether  of  contract  or 
otherwise  as  in  the  execution  of  their  duties  in  the  case  of  the 
London  County  Council  under  the  Metropolis  Management  18  &  19 
Act,  1855,  and  the  Acts  amending  the  same,  or  in  the  case  of  0/120. 
sanitary  authorities  under  the  Public  Health  Acts,  or  in  the  ^.  ^  ^^ 
case  of  the  Commissioners  of  Sewers  under  the  Acts  con- 
ferring powers  on  such  Conmiissioners. 

67.  (!•)   Land  for  the  purposes  of  this  part  of  this  Act  Acquiri- 

39 


may  be  acquired  by  a  local  authority  in  like  manner  as  if  lind.^ 


those  purposes  were  purposes  of  the  Public  Health  Act,  1875,  ^?.  *  39 
and  sections  one  hundred  and  seventy-five  to  one  hundred 
and  seventy-eight,  both  inclusive,  of  that  Act  (relating  to  the 
purchase  of  lands),  shall  apply  accordingly,  and  shall  for  the 
purposes  of  this  part  of  this  Act  extend  to  London  in  like 
manner  as  if  the  Commissioners  of  Sewers  and  London 
County  Council  respectively  were  a  local  authority  in  the  said 
sections  DQentioned,  and  a  Secretary  of  State  were  substituted 
for  the  Local  Government  Board. 

(2.)  The  local  authority  may,  if  they  think  fit,  contract  for 
the  purchase  or  lease  of  any  lodging-houses  for  the  working 
classes  already,  or  hereafter  to  be  built  and  provided. 

(8.)  The  local  authority  may,  if  not  a  rural  sanitary 
authority  with  the  consent  of  the  Local  Government  Board, 
and  if  a  rural  sanitary  authority  with  the  consent  of  the 
coxmty  council  of  the  county  in  which  the  land  is  situate, 
appropriate,  for  the  purposes  of  this  part  of  this  Act,  any 
lodging-houses  so  purchased  or  taken  on  lease,  and  any  other 
land  which  may  be  for  the  time  being  vested  in  them,  or  at 
their  disposal. 

Sections  176—178  of  the  Public  Health  Act,  1875,  will  be  found, 
OA^  pp.  609—514.  Section  176  incorporates  the  Lands  Clauses  Acts, 
and  it  enables  the  local  authority  to  obtain  compulsory  powers  by 
applvingj  for  a  provisional  order.  There  appears  to  be  no  definition  as 
to  what  is  to  be  the  special  Act,  and  as  to  what  persons  are  to  be  the 
promoten  of  the  undertaking  under  this  port  of  the  Act    Probably 
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Sect  57.  the  proTirion  as  to  Uiis  in  section  316  of  Uie  Public  Health  Act,  1675, 
anUf  p.  523,  with  the  necesaaiy  modifications  will  apply.  In  this  ooo- 
nection  the  following  remarks  of  Lord  Blackburn  in  the  Jfayor  of 
PorUmoutk  T.  Smitk,  10  A.  C.  364,  p.  371,  are  important :— '^  Wkeie  i 
single  section  of  an  Act  of  Parliament  is  introduced  into  another  Act| 
I  think  it  must  be  read  in  the  sense  which  it  bore  in  the  original  Act 
from  which  it  is  taken,  and  that  consequently  it  is  perfectly  legitimate 
to  refer  to  all  the  rest  of  that  Act  in  order  to  asoertain  what  the  aedioii 
meant,  though  those  other  sections  are  not  incorporated  in  the  nev 
Act  I  do  not  mean  that  if  there  was  in  the  original  Act  a  section  not 
incorporated,  which  came  by  way  of  a  proviso  or  exception  on  that 
whicn  is  incorporated,  that  should  be  referred  to.  But  all  othen, 
including  the  interpretation  clause,  if  there  be  one,  may  be  referred  ttx* 
Inasmuch  as  the  Lands  Clauses  Acts  are  incorporated,  the  local 
authority  taking  land  for  the  purpose?  of  this  pari  of  the  Act,  will  be 
liable  to  make  good  the  deficiency  in  the  poor's  rate  under  section  133 
of  the  Lands  Clauses  Act,  antey  p.  287.  Vedry  of  SL  Leomar^i^  Sm- 
ditch  y.  London  County  Council,  11  **  Times"  L.  &  420. 


luteal 
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58.  T^^  trnstees  of  any  lodging-honaes  for  the  working 
cbsses  for  the  time  being  provided  in  any  district  by  printe 
subscriptions  or  otherwise,  maj,  with  the  consent  of  a  majoiitT 
of  the  committee  or  other  persons  by  whom  they  were 
appointed  trustees,  sell  or  lease  the  lodging-houses  to  the 
load  authority  of  the  district^  or  make  over  to  them  the 
management  diereof. 


Erection  69.  ^®  local  authority  may,  on  any  land  acquired  or 
homes:  *^'  appropriated  by  them,  erect  any  buildings  suitable  for  lodging- 
houses  for  the  working  classes,  and  convert  any  buildings  into 
lodging-houses  for  the  working  classes,  and  may  alter,  enlarge, 
repair,  and  improve  the  same  respectively,  and  fit  up,  furnish, 
and  supply  the  same  respectively  with  ail  requisite  fumitnre^ 
fittings,  and  conveniences. 


Sale  and 
exchange 
of  landf 


60.  A  local  authority  may,  if  not  a  rural  sanitary  authoritr 
with  the  consent  of  the  Local  Government  Board,  and  if  a 
rural  sanitary  authority  with  the  consent  of  the  connty 
council  of  the  county  in  which  the  land  is  sitTiate,  sell  anj 
land  vested  in  them  for  the  purposes  of  this  part  of  this  Act, 
and  apply  the  proceeds  in  or  towards  the  purchase  of  other 
land  better  adapted  for  those  purposes,  and  may  in  Ul^e 
manner  and  with  the  like  consent  exchange  any  land  so 
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vested  in  them  for  land  better  adapted  to  the  purposes  of  Sect  60, 
this  part   of  this  Act,   either    with    or  without  paying  or 
receiving  any  money  for  equality  or  exchange. 


PART  IV. 

Supplemental. 

72.  Where  an  official  representation  made  to  the  London  Limit  of 

County  Council  in  pursuance  of  Part  I.  of  this  Act  relates  to  dealt  with 

not  more  than  ten  houses,  the  London  County  Council  shall  ^  ofRcial 

'  "^  represen- 

not  take  any  proceedings  on  such  representation,  hut  shall  tation. 

direct  the   medical  officer  of  health  making  the   same  to 

represent  the  case  to  the  local  authority  under  Part  11.  of  this 

Act,  and  it  shall  he  the  duty  of  the  local  authority  to  deal 

Mrith  such  case  in  manner  provided   by  that  part  of  this 

Act. 

73.  (!•)  Ill  either  of  the  following  cases  :  ProTisioiis 

as  to  parts 

(a.)  Where  a  medical  officer  of  health  has  represented  to  ^^J* 
any  local  authority  in  the  county  of  London  under  which  re- 
Part  II.  of  this  Act  that  any  dwelling-houses  are^^^^^ 
in  a  condition  so  dangerous  or  injurious  to  health,  with  in 
as  to  be  unfit  for  human  habitation,  or  that  the  LoiK^n. 
pulling  down  of  any  obstructive  buildings  would  be 
expedient,  and  such  authority  resolve  that  the  case 
of  such  dwelling-houses  or  buildings   is  of  such 
general  importance  to  the  county  of  London  that  it 
should  be  dealt  with  by  a  scheme  under  Part  I,  of 
this  Act ;  or 

(6.)  Where  an  official  representation  as  mentioned  in 
Part  I.  of  this  Act  has  been  made  to  the  London 
County  Council  in  relation  to  any  houses,  courts,  or 
alleys  within  a  certain  area,  and  that  coimcil  resolve 
that  the  case  of  such  houses,  courts,  or  alleys  is  not 
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B^ctTS,  of  general  importance  to  the  ootinty  of  London  and 

should  be  dealt  with  nnder  Part  U.  of  this  Act ; 

snch  local  authority  or  council  may  submit  such  resolntion 
to  a  Secretary  of  State,  and  thereupon  the  Secretary  of  State 
may  appoint  an  arbitrator,  and  direct  him  to  hold  a  local 
inquiry,  and  such  arbitrator  shaU  hold  such  inquirj,  and 
report  to  the  Secretary  of  State  as  to  whether,  having  regard 
to  the  size  of  the  area,  to  the  number  of  houses  to  be  dealt 
with,  to  the  position,  structure,  and  sanitary  condition  of  ^ch 
houses,  and  of  the  neighbourhood  thereof,  and  to  the  pro- 
visions of  Part  I.  of  this  Act,  the  case  is  either  wholly  or 
partially  of  any  and  what  importance  to  the  couotj  of 
London,  with  power  to  such  arbitrator  to  report  that  in  the 
event  of  the  case  being  dealt  with  under  Part  II.  of  this  Act, 
the  London  County  Council  ought  to  make  a  contribution  in 
respect  of  the  expense  of  dealing  with  the  case. 

(2.)  The  Secretary  of  State,  after  considering  the  report 
of  the  arbitrator,  may,  according  as  to  him  seems  just,  decide 
that  the  case  shall  be  dealt  with  either  under  Fart  II.  of  this 
Act,  or  under  Part  I.  of  this  Act,  and  the  medical  officer  of 
health  or  other  proper  officer  shall  forthwith  make  the 
representation  necessary  for  proceedings  in  accordance  with 
such  decision. 

Amend.         74.  (1.)  The  Settled  Land  Act,  1882,  shall  be  amended 
Tii^e     as  follows:- 

as  regards'      (a.)  Any  sale,  exchange,  or  lease  of  land  in  pursuance  of 

bS^nV^  the  said  Act,  when  made  for  the  purpose  of  4e 

for  work-  erection  on  such  land  of  dwellings  for  the  working 

ingcaMos.  classes,  ifaay  be  made  at  such  price,  or  for  such 

consideration,  or  for  such  rent,  as  having  regard  to 

the  said  purpose,  and  to  all  the  circumstances  o{ 

the  case,  is  the  best  that  can  be  reasonably  obtained, 

notwithstanding  that  a  higher  price,  consideration, 

or  rent  might  have  been  obtained  if  the  land  were 

sold,  exchanged,  or  leased  for  another  purpose. 
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(6.)  The  improvements  on  which  capital  money  may  be  ex-  Sect.  74, 
pended,  ennmerated  in  section  twenty-five  of  the  said 
Act,  and  referred  to  in  section  thirty  of  the  said  Act, 
shall,  in  addition  to  cottages  for  labourers,  farm  ser- 
vants, and  artizans,  whether  employed  on  the  settled 
land  or  not,  include  any  dwellings  available  for  the 
working  classes,  the  building  of  which  in  the 
opinion  of  the  Court  is  not  injurious  to  the  estate. 

(2.)  Any  body  corporate  holding  land  may  sell,  exchange, 
or  lease  the  land  for  the  purpose  of  the  erection  of  dwellings 
for  the  working  classes  at  such  price,  or  for  such  considera- 
tion, or  for  such  rent  as  having  regard  to  the  said  purpose 
and  to  all  the  circumstances  of  the  case  is  the  best  that  can 
reasonably  be  obtained,  notwithstanding  that  a  higher  price, 
consideration,  or  rent  might  have  been  obtained  if  the  land 
were  sold,  exchanged,  or  leased  for  another  purpose. 

Ab  to  the  application  of  purchase  money  or  compensation  received  by 
tenants  for  life,  see  ante,  pp.  155 — 163. 


77.  -A^y  person  authorised  by  the  local  authority  may  at  Power  to 
all  reasonable  times  of  the  day,  on  giving  twenty-four  hours'  a^ority 
notice  in  writing  to  the  occupier  of  his  intention  so  to  do,  to  enter 
enter  any  dwelling-house,  premises,  or  building  which  the  premises, 
local  authority  are  authorised  to  purchase  compulsorily  under 

Part  I.  and  Fart  II.  of  this  Act  for  the  purpose  of  sur- 
veying and  valuing  such  dwelling-house,  premises,  or 
building. 

78.  Where  a  building  or  any  part  of  a  building  purchased  Compen- 
by  the  local  authority  in  pursuance  of  a  scheme  under  Part  I.  JJJ^Jfop 
or  Part  II.  of  this  Act  is  not  closed  by  a  closing  order,  and  is  expense  of 
occupied  by  any  tenant  whose  contract  of  tenancy  is  for  less 

than  a  year,  the  local  authority,  if  they  require  him  to  give 
up  possession  of  such  building  or  part  for  the  purpose  of 
pulling  down  the  building,  may  make  to  the  said  tenant 
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86ct78>  a    reasonable    aUowanoe    on    acoonnt   of   his   expenses  in 
removing. 

Where  the  premises  are  to  be  dosed,  see  section  32  (3),  fnUe,  p.  615. 
•  •  «  •  « 

Ordtn,  36.  (1«)  An  order  in  writing  made  by  a  local  aothoritj 

noiico,^.  ,mjg^  ijjjg  ^^  ^YulU  be  nnder  their  seal  and  anthenticated  I7 
the  signature  of  their  clerk  or  his  lawful  deputy. 

(2.)  A  notice,  demand,  or  other  written  document  pro- 
ceding  from  the  local  authority  under  this  Act  shall  be  signed 
by  their  clerk  or  his  lawful  deputy. 

Scnrice  of      Q^^  ^j  notice,  sunmions,  writ  or  other  proceeding  at 

on  the        law  or  otherwise  required  to  be  served  on  a  local  authority  in 

ImthoritT    '^®^*'^^^  *^  carrying  into  effect  the  objects  or  purposes  of  this 

Act,  or  any  of  them,  may  be  served  upon  that  authority  bj 

delivering  the  same  to  their  clerk,  or  leaving  the  same  at  Us 

office  with  some  person  employed  there. 

ProhiU-  88.  (!•)  A  person  shall  not  vote  as  member  of  a  local 
^^M  authority  or  county  council  or  any  committee  thereof  upon 
interented  any  resolution  or  question  which  is  proposed  or  arises  in  pnr- 
membera  suance  of  Part  I.  or  Part  II.  of  this  Act,  if  it  relates  to  any 
au^ority  ^welling-house,  building,  or  land  in  which  he  is  beneficially 
interested. 

(2.)  If  any  person  votes  in  contravention  of  this  section  he 
shall;  on  summary  conviction,  be  liable  for  each  offsnce  to  a 
fine  not  exceeding  fifty  pounds  ;  but  the  fact  of  his  giving 
the  vote  shall  not  invalidate  any  resolution  or  proceeding  of 
the  local  authority  or  county  council. 

Definition      QS.  ^^  this  Act,  unless  the  context  otherwise  requires, 

aothority,  "  district,"  "  local  authority,"  and  "  local  rate,"  mean  respeo- 

hjMj  ^^te.  ^^^^7  ^®  areas,  bodies  of  persons,  and  rates  specified  in  the 

table  contained  in  the  First  Schedule  to  this  Act,  but  in 

Part  III.  of  this  Act  and  in  reference  to  any  power  given  by 

that  part,  or  any  act  to  be  done  in  pursuance  thereof  ahall 
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mean  such  area,  bodies  of  persons,  and  rate  only  in  cases  Sect  92. 
where  that  part  of  this  Act  is  adopted  or  being  adopted. 

93.  In  this  Act,  unless  the  context  otherwise  requires —     Defini- 

The  expression  "  land  "  includes  any  right  over  land  :       "Land." 

The  expression  *' sanitary  district"  means  the  district  of  "Sanitary 
K,  .,      ..       -^  district" 

a  samtary  authority : 

The  expression  "sanitary  authority"  means  an  urban  "  Sanita^ 
•X  LX.      j^  1         -1  i.1,     u  authonty." 

sanitary  authonty  or  a  rural  sanitary  authority  : 

The  expressions  "  urban  sanitary  authority  "  and  "  rural  ^n/mwd 
sanitary  authority  "  and  '*  contributory  place  "  have  sanitary 
respectively  the  same  meanings  as  in  the  Public  Health  nty ; " 
Act,  1875 :  to^""^^^"' 

The  expression  ** superior  Court"  means  the  Supreme  pl*^®-** . 
Court  :  Court." 

The   expression  "  county  of    London,"    except  where "  County 
specified  to  be  the  administrative  county  of  London,  London." 
means  the  county  of  London  exclusive  of  the  city  of 
London. 


SECOND  SCHEDULE. 

Provisions  with  bbspect  to  the  Purchase  and  taring  of  Lands  Section  20. 
IN  England  otherwise  than  bt  Agreement,  and  otherwise 

AMENDING  THE  LANDS  CLAUSES  AcTS. 

These  provisions  are  taken  from  the  schedules  to  the  Artizans  Dwell- 
ings Improvement  Acts,  1875,  1879,  and  1882. 

DepotU  of  Maps  and  Plans, 

(1.)  The  local  authority  shall  as  soon  as  practicable  after  the  passing  1 — i, 
of  the  confirming  Act  cause  to  be  made  out,  and  to  be  signed  by  their  ^.  *  ^^^^ 
cleric  or  some  other  principal  officer  appointed  by  them,  maps  and  Scbed.'     ' 
schedules  of  all  lands  proposed  to  be  taken  compulsorily  (which  lands 
are  hereinafter  referred  to  as  the  scheduled  lands),  together  with  the 
names,  so  far  as  the  same  can  be  reasonably  ascertained,  of  all  persons 
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interattotl  in  mch  lands  m  ownen  or  reputed  ownen,  Imbmb  or  wpolai 
""       lei^Aeen,  or  occnpien. 

(2.)  The  map8  made  by  the  local  aathoritj  shall  be  upon  suck  scale 
and  be  framed  in  such  manner  as  maj  be  prescribed  by  the  confiimixig 
authonty.(a) 

(3.)  The  local  authority  shall  deposit  such  maps  and  schedules  at  tlie 
office  of  the  confirming  authoritT,(a)  and  shall  deposit  and  keep  copies 
of  such  maps  and  schedules  at  the  office  of  the  local  authority. 

(a)  The  confirming  authority  is  in  the  city  and  county  of  Louden 
the  Secretary  of  State,  in  other  places  the  Local  GoYemiuent  Botid. 
Section  8,  sub-sects.  (1)  and  (2). 

AppeuUmmi  i^  AHfUraiar, 

(4.)  After  such  deposit  at  the  office  of  the  confirming  authority  is 
aforesaid,  it  shall  be  lawful  for  the  confinning  authority,  upon  tlw 
application  of  the  local  authority,  to  appoint  an  arbitrator  between  the 
local  authority,  and  the  persons  interested  in  such  of  the  scheduled 
lands,  or  lands  injuriously  affected  by  the  execution  of  such  scheme, » 
far  as  compensation  for  the  same  has  not  been  made  the  subject  of 
agreement 

Procetdingt  on  Arbitration, 

46  k  46  {^')  Bi'f«>i%  &ny  arbitrator  enters  upon  any  inquiry  he  shall,  in  tbe 

Vict.  c.  64,  prt*w*nce  of  a  justice  of  the  peace,  make  and  subscribe  the  following 
Sched.  (1.)  declaration  ;  that  is  to  sav, 

"If  A,  Ji.f  do  solemnly  and  sincerely  declare,  that  I  will  faithfully 
and  honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and  deter- 
mine the  matters  referred  to  me  under  the  provisions  of  the  Housing  of 
the  Working  Chisses  Act,  1690. 

A.B, 

"  Made  and  subscribed  in  the  presence  of  ." 

And  such  declaration  shall  be  annexed  to  the  award  when  made;  and 
if  any  arbiti-ator,  having  made  such  declaration,  wilfully  act  contrair 
thereto,  he  shall  be  guilty  of  a  misdemeanor. 

Of.,  the  similar  proviRo  in  section  S3  of  the  Lands  Clauses  Act,  1845^ 
ant4j  p.  72,  and  see  the  notes  thereto. 

(6.)  As  soon  as  an  arbitrator  has  been  appointed  as  aforesaid,  the 
confinniug  authority  shall  deliver  to  him  the  maps  and  schcdulsi 
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deposited  at  their  office,  and  the  local  authority  shall  publish  once  in    Sched. 
each  of  three  sncceesive  weeks  the  following  particulars : —  ""^ 

(1.)  The  appointment  of  the  arbitrator ;  and 

(2.)  The  deposit  at  the  office  of  the  local  authority  of  the  copies  of 
such  maps  and  schedules  as  aforesaid^  with  a  description  of 
the  situation  of  such  office,  and  a  statement  of  the  time  at 
which  such  copies  may  be  inspected  by  any  person  desirous  of 
inspecting  the  same. 

Such  publication  shall  be  made  not  only  by  advertisement,  but  also  ^.  ^  ^^ 
by  placards  and  handbills  affixed  in  conspicuous  places  on  or  near  the  Art.  1^      * 
lands  to  be  taken,  and  also  by  leaving  a  notice  thereof  at  each  house 
proposed  to  be  taken,  and  also  by  sending  a  notice  thereof  by  post  to 
the  persons  interested  in  such  lands  as  owners  or  reputed  owners, 
lessees  or  reputed  lessees,  so  far  as  they  can  be  reasonably  ascertained. 

(7.)  In  every  case  in  which  compensation  is  payable  under  Part  I.  of 
this  Act,  by  the  local  authority  to  any  claimant,  and  which  compensa- 
tion has  not  been  made  the  subject  of  agreement  (in  this  Act  referred 
to  as  '^  a  disputed  case  "),  the  arbitrator  shall  ascertain  in  such  manner 
as  he  thinks  most  convenient  the  amount  of  compensation  demanded 
by  the  claimant,  and  the  amount  which  the  local  authority  may  be 
willing  to  pay ;  and  after  hearing  all  such  parties  interested  in  each 
disputed  case  as  may  appear  before  him  at  a  time  and  place  of  which 
notice  has  been  given  as  in  Part  I.  of  this  Act  mentioned,  he  shall  pro- 
ceed to  decide  on  the  amount  of  compensation  to  which  he  may  consider 
the  claimant  to  be  entitled  in  each  case. 

Cf .,  section  7,  antej  p.  600,  and  article  32  of  this  schedule,  infra. 

(8.)  The  arbitrator  shall  give  notice  to  the  claimants  in  disputed  cases 
by  causing  such  notice  to  be  published  or  otherwise  in  such  manner  as  he 
thinks  advisable,  at  a  time  and  place  at  which  the  difference  between 
the  claimants  and  the  local  authority  in  disputed  cases  as  to  the  amount 
of  compensation  to  be  paid  will  be  decided  by  the  arbitrator. 

(9.)  After  the  arbitrator  has  arrived  at  a  decision  on  all  the  disputed 
cases  brought  before  him  he  shall  make  an  award  under  his  hand  and 
seal,  and  such  award  shall  be  final,  and  be  binding  and  conclusive 
(subject  to  the  provisions  concerning  an  appeal  hereinafter  contained) 
upon  all  persons  whomsoever,  and  no  such  award  shall  be  set  aside  for 
irregularity  in  matter  of  form,  but  the  arbitrator  may  and,  if  the  local 
authority  request  him  so  to  do,  shall  from  time  to  time  make  an  award 
respecting  a  portion  only  of  the  disputed  cases  brought  before  him. 
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8^«4  (la)  Such  Award  as  aforeBiid  shall  be  dqwaited  at  the  office  of  tk 
confinmng  authoritj,  and  a  oopj  thereof  shall  be  deposited  st  the  of&K 
of  the  local  anthority,  aod  the  local  aothority  shall  thereupon  publiih 
ODOp  in  each  of  three  successiye  weeks  notice  of  the  deposit  havingbea 
made  at  the  office  of  the  local  anthority  of  a  copy  of  the  award,  and  t 
further  notice  requiring  all  persons  claiming  to  have  any  right  to  or 
interettt  in  the  lands  (the  compensation  to  be  paid  in  respect  of  which  is 
ascertained  by  such  award)  to  deliver  to  the  local  authority  on  or  before 
a  day  to  be  named  in  such  notice  (such  day  not  being  earlier  thn 
twenty-one  days  from  the  date  of  the  last  publication  of  the  notice]^  a 
short  statement  in  writing  of  the  nature  of  such  daim,  and  a  short 
alwtract  of  the  title  on  which  the  same  is  founded  ;  and  such  statement 
and  abstract  shall  be  paid  for  by  the  local  authority.  Such  abstnct  of 
title,  in  the  case  of  a  person  claiming  a  fee  simple  interest  in  the  land, 
shall  commence  twenty  years  previous  to  the  date  of  the  claim,  except 
there  has  been  an  absolute  conveyance  on  sale  within  twenty  years,  and 
more  than  ten  years  previous  to  the  claim  when  the  abstract  shall  com- 
mence with  such  conveyance. 

Under  the  Artizans  Dwelling  Improvement  Act,  1875,  thearbitntor 
was  required  to  frame  a  provisional  award.  In  one  case  where  a  dais 
had  been  sent  to  the  local  authority,  but  by  mistake  not  transmitted  to 
the  arbitrator,  and  the  provisional  award  was  made  without  this  daim 
l)eing  included,  but  the  arbitrator  afterwards  heard  the  claim  and  altered 
the  provisional  award,  it  was  held  that  the  irregularity  was  meielj 
formal,  and  the  final  award  was  held  to  be  good.  Carr  v.  Mdrcpof^ 
Board  of  WorkMy  14  Ch.  D.  807.  Under  the  same  schedule  it  was  held 
that  the  property  did  not  pass  until  the  final  award  had  been  made. 
Bamet  v.  Metropolitan  Board  of  JTorib,  46  L.  T.  384.  The  provisions 
as  to  the  award  in  the  1875  Act  were  altered  to  their  present  fonn  by 
the  Artizans  Dwellings  Improvement  Act)  1882. 

Special  Powers  of  Arbitration. 

Power  of        (^^*)  "^^^  arbitrator  shall  have  the  same  power  of  apportioning  an  J 
arbitrator   rentservice  rentchai^  chief  or  other  rent,  payment,  or  incumbrance, 
^  ^  .        or  any  rent  payable  in  respect  of  lands  comprised  in  a  lease,  as  tvo 
m^t  ^^'  justices  have  under  the  Lands  Clauses  Consolidation  Act^  1845.(a) 
V  ^  *'««      (<»)  See  section  98,  onte,  p.  251  ;  section  lie,  anUy  p.  264  ;  section  119, 

Amend-  ^^^'^  Notwithstanding  anything  in  section  ninety-two  of  the  Lands 
ment  re-  Clauses  Consolidation  Act,  1845,(a)  the  arbitrator  may  determine  that 
specting  gu^ij  pi^^t  of  any  house,  building,  or  manufactory  as  is  proposed  to  he 
oTpropcr-  ^^^^  ^y  ^^^  l<>cal  authority  can  be  taken  without  material  damage  to 
ties.  such  house,  building,  or  manufactory,  and  if  he  so  determine  may 

®  ^<?  ^j^  award  compensation  in  respect  of  the  severance  of  the  part  so  proposed 

C.  10,  S«  v2* 
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to  be  taken,  in  addition  to  the  value  of  tbat  part>  and  thereupon  the    Sched. 
party  interested  shall  be  required  to  sell  and  convej  to  the  local  autho-  ^  ^^ 
ritj  such  part,  without  the  local  authority  being  obliged  to  purchase  Vict  c  63, 
the  greater  part  or  the  whole  of  such  house,  building,  or  manufactory.     Sched.  (S). 

The  local  authority,  or  any  person  interested,  if  dissatisfied  with  a 
determioation  under  this  enactment,  may,  in  manner  provided  with 
respect  to  appeab  to  a  jury  in  respect  of  compensation  for  land  by  this 
Bchedule,(&)  submit  the  question  of  whether  the  said  part  can  be  taken 
without  material  damage,  as  well  as  the  question  of  the  proper  amount 
of  compensation,  to  a  jury  ;  and  the  notice  of  intention  to  appeal  shall 
be  given  within  the  same  time  as  notice  of  intention  to  appeal  against 
the  amount  of  compensation  awarded  is  required  to  be  given. 

(a)  See  anU,  p.  238. 

(h)  Arts.  26  and  27,  infra. 

(13.)  The  amount  of  purchase  money  or  compensation  to  be  paid  in  Omitted 
punuance  of  section  one  hundred  and  twenty-four  of  the  Lands  Clauses  interests* 
Consolidation  Act^  1845,(a)  in  respect  of  any  estate,  rights  or  interest  in  y.^  c6S 
or  charge  affecting  any  of  the  scheduled  lands  which  the  local  authority  Sched.  (4)! 
have  through  mistake  or  inadvertence  failed  or  omitted  duly  to  purchase 
or  make  compensation  for,  shall  be  awarded  by  the  arbitrator  and  be 
paid,  in  like  manner,  as  near  as  may  be,  as  the  same  would  have  been 
awarded  and  paid  if  the  claim  of  such  estate,  right,  interest,  or  charge 
had  been  delivered  to  the  arbitrator  before  the  day  fixed  for  the  delivery 
of  statements  of  claims. 

If  the  arbitrator  ia  satisfied  that  the  failure  or  omission  to  purchase 
the  said  estate,  right,  interest^  or  charge,  arose  from  any  default  on  the 
part  either  of  the  claimant  or  of  the  local  authority,  he  may  direct  the 
costs  to  be  paid  by  the  party  so  in  default 

(a)  Ante,  p.  272. 

Paymmt  ofPwchoie  Money, 

(14.)  Within  thirty  days  from  the  delivery  of  such  statement  and  Arts.  14— 
abstract  as  aforesaid  to  the  local  authority,  the  local  authority  shall,  ^^33^39 
where  it  appears  to  them  that  any  person  so  claiming  is  absolutely  yict  c  36, 
entitled  to  the  lands,  estate,  or  interest  claimed  by  him,  deliver  to  such  Sched. 
person,  on  demand,  a  certificate  stating  the  amount  of  the  compensation 
to  which  he  is  entitled  under  the  said  award. 

(15.)  Every  such  certificate  shall  be  prepared  by  and  at  the  cost  of 
the  local  authority  ;  and  where  any  agreement  has  been  entered  into  as 
to  the  compensation  payable  in  respect  of  the  interest  of  any  person  in 
any  lands,  the  local  authority  may,  where  it  appears  to  them  that  such 
person  is  absolutely  entitled,  deliver  to  such  person  a  like  certificate. 

2t 
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(16»)  Th«  looftl  asthority  thallf  Uiir^  da/B  afur  dttund,  pii|«)1ki 
pwl^  to  whona  my  laoh  teitiflMito  u  giwi,  or  oyitfinat  m  Imnb 
prafrld«i  is  Um  omm  hotinalUr  mentiqaed^  Um  amoanl  oC  ttOM^ 
•PmUM  to  bt  pajAbk  Vf  >«>ol&  oalii&cftto  to  th«  piHy  to  wbon  or  is 
whoM  latmaf  Mth  ottCifl«ito  u  giT«i|  hia  or  ha  utootarli  admlfe- 


(17.)  II  the  local  aatliori^  wilfuUj  make  default  in  such  paymotai 
aloreiaid,  then  the  party  xiamed  in  each  certificate  ahall  be  eaUtled  to 
eater  up  judgment  agunst  the  local  aathoritj  in  the  High  Cooit,  iff 
the  amount  of  the  same  specified  in  such  certificate,  in  the  ttme  maioa 
in  all  respects  as  if  he  had  been,  hy  warrant  of  attorney  from  tbe  loed 
authority,  authonBed  to  enter  up  judgment  for  the  amount  mentioDed 
in  the  certificate,  with  coc^ta,  as  is  usual  in  like  cases ;  and  all  moocp 
payable  under  such  certificates,  or  to  be  recovered  by  such  jodgmeou 
as  aforesaid,  ahall  at  law  and  in  equity  be  taken  as  pemnil  9Uk 
as  from  tha  time  ol  the  looal  aalhority  aataring  on  any  saeh  kadi  v 
aloraaaidi 

(18.)  When  and  so  soon  as  the  local  authority  have  paid  to  the  ffitf 
to  whom  any  such  certificate  as  aforesaid  is  given,  or  otherwise,  as  hotift 
provided,  in  the  cases  hereinafter  mentioned,  the  amount  specified  to le 
payable  by  such  certificate  to  the  party  to  whom  or  in  whose  ftTou 
the  certificate  is  given,  his  executors,  administrators,  or  assigns^  it  ahall 
be  lawful  for  the  local  authority,  upon  obtaining  such  receipt  as  heieiB- 
after  mentioned,  from  time  to  time  to  enter  upon  any  lands  in  le^ 
of  which  such  certificate  is  given,  and  thenoeforth  to  hold  the  same  for 
the  estate  or  interest  in  respect  of  which  the  amount  specified  ia  lacli 
certificate  was  payable. 

(19.)  In  every  caw  in  which  any  moneys  are  paid  by  Any  loeil  tntltf- 
rity  under  this  Act  for  such  compensation  as  aforesaid,  the  puty 
receiving  such  moneys  shall  gite  to  the  local  authority  a  receipt  for  the 
■ame,  and  suoh  receipt  ahall  have  the  affect  of  a  grant,  raleaie,  u^ 
Conveyance  of  all  the  estoto  and  interest  of  such  party,  and  of  all  paitiai 
claiming  under  or  through  himi  in  the  lands  in  respect  of  which  laah 
moneya  are  paid,  provided  aueh  reoeipt  haa  an  od  eoJoriiii  atamp  of  ^ 
same  amount  impressed  thereon  in  reapeot  of  the  purohaaa  moa^ 
mentioned  in  such  certificate  aa  would  have  been  neoesaaiy  if  if^ 
receipt  had  been  an  actual  conveyance  of  such  estete  or  interest,  ereij 
such  receipt  to  be  prepared  by  And  at  th6  cost  of  the  local  authority; 

(la)  If  it  appear  to  tha  local  authori^,  firom  any  such  statemaattf^ 
abstract  aa  aforasaidi  or  otherwise!  thafc  the  peiton  nuiking  any  b^ 
claim  aa  aforesaid  ia  not  absolutely  entitled  to  the  kndsp  asta^  of 
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inteifest  in  Iresp^t  of  Which  hia  olaiM  is  tnAdd}  bt  iB  Undeil  aiiy  diA*  B((IM8a 
ability,  or  if  thd  titld  to  BUch  landd,  e&tafc^  01^  iiitet^at  bd  hdt  fiHtia-^ 
factorily  deduced  to  the  local  authority,  then  and  in  every  such  case 
the  amount  to  be  paid  by  the  local  authority  in  respect  of  such  lands, 
estate,  or  interest  as  aforesaid  shall  be  paid  and  applied  as  provided  by 
the  clauses  of  the  Lands  Clauses  Consolidation  Act,  1845,  as  amended 
by  the  Court  of  Chancery  Funds  Act,  1872,  "with  Irespett  to  the 
purchase  tnoney  or  compensation  Coming  to  parties  having  limited 
interests,  or  prevented  from  treating,  or  not  making  titk.'* 

(21.)  Where  any  person  claiming  any  right  of  interest  In  any  lands 
refuses  to  produce  his  title  to  the  same,  or  where  the  local  authority 
have  under  the  provisions  of  Part  I.  of  this  Act  taken  possession  of  aiiy 
lands  in  respect  of  the  compensation  whereof,  or  of  any  estate  or  interest 
wherein,  no  claim  has  been  made  witbin  one  year  horn,  the  time  of  the 
local  authority  taking  possession,  or  if  any  party  to  whom  any  such 
certificate  has  been  given  or  tendered  refuses  to  receive  such  certificate, 
of  to  accept  tlie  amount  therein  specified  as  payable  to  him,  theii  tmd  ill 
any  sueh  case  the  amount  payable  by  the  local  authority  in  respect  of 
such  lands,  estate,  or  interest,  or  the  amount  specified  itt  sUch  Certificate, 
shall  be  paid  into  the  Bank  of  England,  in  manner  provided  by  the  last- 
mentioned  clauses  of  the  Lands  Clauses  Consolidation  Act,  1846,  aA 
amended  by  the  Court  of  Chancery  Funds  Act,  IS'/S,  and  the  amoUht 
80  paid  into  the  said  bank  shall  be  accordingly  dealt  with  aS  by  the  Said 
Act  pifovlded. 

(S2.)  iTothlng  herein  contained  shall  prevent  the  local  Authority  trotti 
requiring  any  further  abstract  or  evidence  of  title  tespectihg  an^  lAndS 
included  in  Any  such  award  as  aforesaid^  in  Addition  td  the  abitfant  6r 
Bt4temenft  hereinbefore  mentioned)  if  thejr  think  fit)  b6  as  the  saine  bo 
obtained  at  the  cost  of  the  loeal  authority. 

(i3»)  If  from  any  reason  whatever  the  looal  authority  doee  not  deliret 
the  Cenificate  aforesaid  to  any  party  olaiming  to  be  entitled  to  any 
interest  in  any  lands  the  possession  whereof  has  been  taken  by  the  loeol 
authority  ae  ofolieeaid,  then  the  right  to  hare  a  eertifieate  aoeording  M 
the  proTisionfi  of  this  Aot  may)  at  the  cost  and  oharge  of  the  lotiol  autho*- 
^yti  be  onforced  by  any  party  or  parties)  by  applioation  to  the  High 
^lut)  in  a  summary  way  by  petition)  and  all  other  rights  and  intereets 
^^  ^y  pKFty  or  parties  arising  under  the  provisions  of  this  Aot  may  be 
ni  like  manner  enforced  against  the  local  authority  by  lUch  application 
M  aforesaid. 

It  Was  held  that  the  oon^esponding  ptovisions  in  the  lohedule  to  the 
-^^tizans  Dwellings  Improvement  Act^  1670,  enabled  a  leeol  auMlOrity 

2t  2 


644  HonsniG  of  the  woBKnra  classes  act,  1890. 

to  enter  into  joammatm  after  payment  to  the  paz^  entitled,  or  ifta 
payment  into  Uonrt  of  the  som  awarded  by  the  arbitntor.  In  n  Sam 
cmrf  Uu  CorpcfoHom  <f  Birmmgkam^  87  Ch.  D.  614. 


Entry  on  Ltmdt  on  Making  DepooiL 

(84.)  Where  the  local  anthority  are  desirous,  for  the  puipoeeB  of  thor 
works,  of  entering  npon  any  lands  before  they  would  be  entitled  toeoia 
thereon  nnder  the  provisions  hereinbefore  contained,  it  shall  be  lavM 
lor  the  local  authority,  at  any  time  after  the  arbitrator  has  f nuned  kk 
award,  upon  depositing  in  the  Bank  of  England  such  som  as  the  aili- 
tiator  may  certify  to  be  in  his  opinion  the  proper  amount  to  !«  n 
deposited  in  respect  of  any  lands  authorised  to  be  purchaaed  or  tikes 
by  the  local  authority,  and  mentioned  in  such  award,  to  enter  uponiad 
use  such  lands  for  the  purposes  of  the  improvement  scheme  of  the  looi 
anthority :  and  the  arbitrator  shall,  upon  the  request  of  the  lool 
authority  at  any  time  after  he  has  framed  such  award,  certify  tisder  kis 
hand  the  sum  which,  in  his  opinion,  should  be  so  deposited  bTtbeW 
auth<^ty  in  respect  of  any  lands  mentioned  in  such  award  before  tk; 
enter  upon  and  use  the  same  as  aforesaid,  and  the  sum  to  be  ao  oeiti&i 
shall  be  the  sum  or  the  amount  of  the  several  sums  set  forth  in  sod 
award  as  the  sum  or  sums  to  be  paid  by  the  local  authority  in  ns^ 
of  such  Isnds,  or  such  greater  amount  as  to  the  arbitrator,  under  tk 
circumstances  of  the  case,  may  seem  proper;  and,  notwithstanding Eodi 
entry  as  aforesaid,  all  proceedings  for  and  in  relation  to  the  completkii 
of  the  award,  the  delivery  of  certificates,  and  other  proceedings  nndtf 
Part  I.  of  this  Act,  shall  be  had,  and  payments  made,  as  if  such  entir 
and  deposit  had  not  been  made ; 

Provided  that  the  local  authority  shall,  where  they  enter  upon  anj 
lands  by  virtue  of  this  present  provision,  pay  interest  at  the  rate  of  fi^ 
pounds  per  centum  per  annum  upon  the  compensation  money  psyaUe 
by  them  in  respect  of  any  lands  so  entered  upon,  from  the  time  of  tlieir 
entry  until  the  time  of  t^e  payment  of  such  money  and  intereflt  to  tiie 
party  entitled  thereto,  or  where,  under  the  provisions  of  Part  L  of  this 
Act,  such  compensation  is  required  to  be  paid  into  the  Bank  of  England 
then  until  the  same,  with  such  interest,  is  paid  into  such  bank  soeoid- 
ingly ;  and  where  under  this  provision  interest  is  payable  on  any  compen- 
sation money  the  certificate  to  be  delivered  by  the  local  authority  io 
respect  thereof  shall  specify  that  interest  is  so  payable,  and  the  suse 
shall  be  recoverable  in  like  manner  as  the  princifMl  money  mentioned 
in  such  certificate. 

As  to  costs  on  payment  out  of  Court,  the  same  rule  will  applj  ^ 
under  the  Lands  Clauses  Act,  1845.  ExparU  Jonety  43  L.  T.  84;  and 
see  notes  to  section  80^  afU€^p.  IdS. 
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(25.)  The  money  so  deposited  as  last  aforesaid  shall  be  paid  into  the  Sched. 
Bank  of  England  to  such  account  as  may  from  time  to  time  be  directed 
by  any  r^ulation  or  Act  for  the  time  being  in  force  in  relation  to 
moneys  deposited  in  the  bank  in  similar  cases,  or  to  such  account  as 
may  be  directed  by  any  order  of  the  High  Court,  and  remain  in  the 
bank  by  way  of  security  to  the  parties  interested  in  the  lands  which 
have  been  so  entered  upon  for  the  payment  of  the  money  to  become 
payable  by  the  local  authority  in  respect  thereof  under  the  award  of  the 
arbitrator;  and  the  money  so  deposited  may,  on  the  application  by 
petition  of  the  local  authority,  be  ordered  to  be  invested  in  Bank 
Annuities  or  Gk>Yemment  securities,  and  accumulated  :  and  upon  such 
payment  as  aforesaid  by  the  local  authority  it  shall  be  lawful  for  the 
High  Ck>urt,  upon  a  like  application,  to  order  the  money  so  deposited, 
or  the  funds  in  which  the  same  shall  have  been  invested,  together  with 
the  accumulation  thereof,  to  be  repaid  or  transferred  to  the  local  autho- 
rity, or,  in  default  of  such  payment  as  aforesaid  by  the  local  authority, 
it  shall  be  lawful  for  the  said  Court  to  order  the  same  to  be  applied  in 
such,  manner  as  it  thinks  fit  for  the  benefit  of  the  parties  for  whose 
security  the  same  shall  so  have  been  deposited. 

Cf.,  sections  85—91  of  the  Lands  Clauses  Act,  1845,  ante^  pp.  222^ 
237. 

AppedL 

(26.)  In  the  following  cases,  namely, —  See  46  At  46 

(a.)  Where  the  party  named  in  any  certificate  issued  under  the  pro-  Sched.  (G)! 
visions  hereinbefore  contained  of  the  amount  of  the  compensa- 
tion ascertained  by  any  award  under  Part  I.  of  this  Act  (or 
any  {>arty  claiming  under  the  party  so  named)  is  dissatisfied 
with  the  amount  in  such  certificate  certified  to  be  payable,  and 
such  amount  exceeds  one  thousand  pounds,  and 

(b.)  Where  any  party  claiming  any  interest  in  any  moneys  so  paid 
into  court  as  aforesaid  is  dissatisfied  with  the  amount  of  the 
price  or  compensation  in  respect  of  which  such  moneys  are 
paid  into  court,  and  such  amount  exceeds  one  thousand 
pounds ;  also 

(e.)  Where  the  local  authority  is  dissatisfied  with  the  amount  of  com- 
pensation which  the  arbitrator  appointed  under  the  provisiona 
of  Part  I.  of  this  Act  has  awarded  to  be  paid  by  the  local 
authority  to  any  person  in  respect  of  any  estate  or  interest  in 
lands,  and  such  amount  exceed  the  sum  of  one  thousand 
pounds  : 
the  party  dissatisfied  may,  npon  obtaining  the  leave  of  the  High  Courts 
which  leave  may  be  granted  by  such  Court  or  any  judge  thereof  at 
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c||aiqb«i«  in  a  wutrnvrj  nuumer,  and  apan  being  eitaafied  thalaiailiiR 
of  jiutice  will  uke  pUce  if  the  leave  i^  pot  gnuted,  sabmit  tlie  qTugsin 
gf  the  proper  amoont  of  oompeDaation  to  a  jurj,  provided  that  sock 
paitj  gi\-e  notice  in  writing  to  the  other  party  of  their  intenucm  to 
appeal  within  ten  di^  after  the  cause  of  appeal  has  aiieen. 

Tba  oame  of  appeal  ahall  he  deemed  to  haye  ariaeny— 
(1.)  Where  a  certificate  has  been  isroed  as  aforesaid,  atthedate(tf  die 
israe  of  the  certificate  ; 

(1)  Where  monejs  have  been  paid  into  Coort^  at  thedateof  th^l^- 

inen(  into  Court ; 
(S.)  Whara  tha  loeal  authoiifey  appeals,  al  the  date  of  the  makiBg^ 

the  award. 

"  l^ilun  ofJuttiMj^ — Leave  to  appeal  horn  an  arbitrator's  awaid  yn^ 
»oa  be  given  merely  on  the  affidavits  of  valners  who  swear  that  in  thffl 
OTHnioa  the  amount  awarded  is  leas  than  the  true  value,  nw  even  if  ^ 
Court  disagree  with  the  figures  of  the  arbitrator.  The  Court  mn^  " 
satisfied  that  a  failure  of  justice  will  take  place,  but  in  order  to  ^^^ 
such  failure  it  is  not  neceseuuily  to  show  some  mistake  in  law,  althing 
such  mistake  as  the  wrong  admission  or  exclusion  of  evidence  ▼ooUr 
sufficient.  Ex  parU  Larmuth  and  Lm,  10  "  Times  "  L.  a  225  ;  £i^ 
Birch  [18041  2  Ir.  R.  Q.  K  D.  181.  In  the  latter  of  these  cases  th 
Court  also  exprej«ed  the  opinion  that  a  claimant  to  whom  several  soms 
have  been  awarded  each  less  thsji  lOOi.,  but  in  the  aggregate  exceeding 
that  sum,  in  respect  of  an  estate  held  under  the  same  title,  may  be  gi^ 
leave  to  appeal. 

The  prwwlure  to  obtain  leave  to  appeal  would  appear  to  be  either  by 
motion,  notice  being  given,  or  by  summons  in  chambers.  See  the  abore 
caaea  Whether  the  application  is  made  in  ehambaia  or  in  Ooait  tha« 
is  PQ  (^peal  to  a  tiigher  Court  £e  pcir^a  iSUMnion  [IddSl  I  Q*  B.  99«) 
p09. 

(27.)  Where  a  notice  has  been  given  under  Part  I,  o(  this  Act  of » 
appeal  to  a  jury  in  respect  of  compensation  for  land,  or  any  interest  ia 
land,  a  question  of  disputed  compensation  required  to  be  deteimine^i 
by  the  verdict  of  a  jury  shall  be  deemed  to  have  arisen  within  the 
8  ft  9  Vict,  meaning  of  the  Lands  Clauses  Oonsolidation  Act,  1845,  and  all  the  pro- 
c.  18.  visions  of  that  Act  contained  in  sections  thirty-eight  to  flfly-seveiuW 

both  inclusive,  shall  be  deemed  to  apply,  except  sections  forty-seven  m 
fifty-one  2  Provided  also,  that — 

(1,)  Where  the  local  authority  appeals  tjiat  a\ithority  shall  he  deemed 
to  be  the  Dlaintiff  a^d  the  party  entided  to  coQipei^sation  to  ^ 
the  defendant ;  a^^d 

(2.)  Where  the  party  claiming  compensation  appeal^  ^j^j^  [g  case  tk 

y^rii^\  9i  th^  iwi  ii  for «  mm  9;iccQe4u«  ^  «Wd  ^  ^ 

Vbjtf^tox,  the  local  authority  |haU  pv  ^  ^^^^  f^  **  ^ 
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oi  t})9  triftlt  que])  «QeU  tQ  b^  taxed  and  •aeortunad  in  the  aame  Belied. 
manner  as  coetB  are  by  law  ascertained  on  the  tiial  of  ioiues 
tried  in  the  High  Ooort ;  but  in  case  the  reidict  of  the  Jury  is 
for  a  sum  not  exceeding  the  award  of  the  arbitrator,  the  party 
appealing  shall  pay  to  the  local  authority  the  costs  pf  the  trial 
to  be  taxed  and  ascertained  in  manner  aforesaid. 

(9.)  Where  the  local  authority  is  the  appeUant|« 

(a.)  Notwithstanding  the  verdict  of  the  jury  may  be  for  a  sum  lesQ 
than  that  awarded  by  the  arbitrator,  the  local  authority  shall 
pay  to  the  other  party  such  sum  not  exceeding  twenty  pounds 
for  the  costs  of  the  trial  as  the  sheriff  or  other  officer  before 
whom  the  same  is  tried  shall  direct ;  and 

(ft.)  In  ease  the  verdict  of  the  jury  Is  for  a  sum  equal  to  or  exceeding 
the  award  of  the  arbitrator,  the  local  auUiority  shall  pay  to 
the  other  party  the  costs  of  the  trial,  such  costs  to  be  taxed  and 
ascertained  in  manner  aforesaid. 

(e,)  The  amount  of  compensation  awarded  by  the  arbitrator  shall  not 
be  communicated  to  the  jury,  but  they  shall  be  required  to 
malce  an  independent  assessment  of  the  amount  of  compen- 
aatioii  to  which  the  party  claiming  compensation  i^  entitled. 

(jk)  Anhy  pp.  M— 107. 

Where  a  sum  of  money  has  been  naid  into  Court  by  a  local  authority 
under  the  award  of  an  arbitrator  ana  on  appeal  a  laiger  sum  is  awarded 
hy  the  verdict  of  a  Jury,  and  the  difference  Is  afterwards  paid  into 
Cburt,  interest  at  the  rate  of  4  per  oent  ii  payable  on  the  difference 
from  the  date  of  the  first  payment  in  to  the  date  of  the  second,  Jh  tb 
Shaw  and  the  Corporation  of  Birmingham,  27  Ch.  D.  CI 4. 

Oosts  of  Arbitration. 

(28.)  The  salary  or  remuneratien,  travelling;  and  other  expenses  of  gee  45  Ie  46 
the  arbitrator,  and  all  costs,  charges,  and  expenses  (if  any)  which  may  Vict  c.  64, 
be  incurred  by  the  confirming  authority  in  carrying  the  provisions  of  Schea.(H}. 
Part  I,  of  this  Act  into  execution,  shcjli  after  the  amount  thereof  shall 
have  been  certified  uuder  this  article,  be  paid  by  the  local  authority ; 
and  the  amount  of  such  costs,  charges,  and  expenses  shall  from  time  to 
time  be  certified  by  the  confirming  authority  after  first  hearing  any 
objections  that  may  be  made  to  the  reasonableness  of  any  such  costs^ 
charges,  aud  expenses  by  or  on  behalf  of  the  local  authority  \  and  every 
certificate  of  the  said  confirming  authority  certifying  the  amount  of 
such  costs,  charges,  and  expenses  shall  be  taken  as  proof  in  all  pro- 
ceediugi  at  law  or  vx  equity  of  the  amount  of  sueh  respective  oosts, 
oharieii  aud  axpeaeesi  and  the  amouut  oo  certified  shall  be  a  deU  due 
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Bdied.    from  tlie  loed  Mthority  to  tiie  Crcnn^  aixi  diaU  be  i^^ 

Fortlier,  any  tach  certificate  may  be  made  a  role  of  a  superior  ocmt 
OB  the  appUcation  of  any  party  named  therein,  and  may  be  enfoned 
acooidin^y. 

(89.)  (1.)  It  ahall  be  lawful  for  the  arbitrator,  where  he  thinb  fit» 
upon  the  request  of  any  party  by  whom  any  claim  has  been  madebefon 
him,  to  certify  the  amount  of  the  ocets  properly  incurred  by  such  putf 
in  relation  to  the  arbitration,  and  the  amount  of  the  costs  so  o^ti&ed 
shall  be  paid  by  the  local  authority ; 
8«s4ft*4«  Provided  that- 
VktcM, 

Bcbed.  (I),  (a.)  The  arbitrstor  shall  not  be  required  to  certify  the  amount  cf  costs 
in  any  case  where  he  oonsiders  such  costs  are  not  propetiypij- 
able  by  the  local  authority  ; 
(h,)  The  arbitrator  shaU  not  be  required  to  certify  the  amount  d  co^ 
incurred  by  any  party  in  relation  to  the  arbitratiiw,  in  voj 
case  where  he  considers  that  such  party  neglected,  alter  doe 
notice  from  the  local  authority,  to  deliver  to  that  authoritj  t 
statement  in  writing  within  such  time,  and  containing  stick 
particulara  respecting  the  compensation  claimed,  as  would  hsre 
enabled  the  local  authority  to  make  a  proper  offer  of  compea- 
sation  to  such  party  before  the  appointment  of  the  arbitiator. 

(c)  No  certificate  shall  be  given  where  the  arbitrator  has  awarded  the 
same  or  a  less  sum  than  has  been  offered  by  the  local  authority 
in  respect  of  the  claim  before  the  appointment  of  the  arbitrator. 

(i.)  If  within  seven  days  after  demand  the  amount  certified  be  not 
paid  to  the  party  entitled  to  receive  the  same,  such  amount  shall  be 
recoverable  as  a  debt  from  the  local  authority  with  interest  at  the  rate 
of  6  per  cent  per  annum  for  any  time  during  which  the  same  remauis 
unpaid  after  such  seven  days  as  aforesaid. 

AfifG0l2(ifMOua 

(90.)  The  arbitrator  may  call  for  ihe  production  of  any  documentB  in 
the  posBession  or  power  of  the  local  authority,  or  of  any  party  makiBg 
any  claim  under  the  provisions  of  Part  I.  of  this  Act^  which  sack 
arbitrator  may  think  necessary  for  determining  any  question  or  matter 
to  be  determined  by  him  under  Part  I.  of  this  Act,  and  may  examine 
any  such  party  and  his  witnesses,  and  the  witnesses  for  the  loal 
authority,  on  oath,  and  administer  the  oaths  necessary  for  that  purpose. 

(81.)  If  any  arbitrator  appointed  in  pursuance  of  Part  L  of  this  Afit 
die,  or  refuse,  decline,  or  become  incapable  to  act,  the  confin&iiV 
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authority  may  appoint  an  arbitrator  in  his  place,  who  shall  have  the  8ched. 
same  powers  and  authorities  as  the  arbitrator  first  appointed  ;  and  upon 
the  appointment  of  any  arbitrator  in  the  place  of  an  arbitrator  dying, 
or  refusing,  declining,  or  becoming  incapable  to  act,  all  the  documents 
relating  to  the  matter  of  the  arbitration  which  were  in  the  possession 
of  such  arbitrator  shall  be  delivered  to  the  arbitrator  appointed  in  his 
place,  and  the  local  authority  shall  publish  notice  of  such  appointment 
in  the  *'  London  Qazette." 

(32.)  All  notices  required  by  this  schedule  to  be  published  shall  be 
published  in  some  one  and  the  same  newspaper  circulating  within  the 
jurisdiction  of  the  local  authority,  and  where  no  other  form  of  service 
is  prescribed  all  notices  required  to  be  served  or  given  by  the  local 
authority  under  this  schedule  or  otherwise  upon  any  persons  interested 
in  or  entitled  to  sell  lands,  shall  be  served  in  manner  in  which  notices 
of  lands  proposed  to  be  taken  compulsorily  for  the  purpose  of  an 
improvement  scheme  are  directed  by  Part  I.  of  this  Act  to  be  served 
upon  owners  or  reputed  owners,  lessees  or  reputed  lessees,  and  occu- 
pier8.(a) 

SSee  sectioo  7,  anU,  p.  600. 
e  remaining  articles  of  the  schedule  contain  provisions  applying 
the  procedure  to  Scotland  and  Ireland. 
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THE  PARLIAMENTARY  DEPOSITS  AND  BONDS 
ACT,  189*. 

55  &  56  Vict.  Cap.  27. 

An  Aci  to  authorise  the  release  of  certain  Deposits^  and  ik 
catuxlUUhfi  of  certain  Bonds^  made  or  given  to  secure  ikt 
per/ormOHOe  of  undertaiimgs  authorised  by  Farliami^ 

[«7th  June,  1891] 

Bb  it  eiuieted  by  the  Queen's  most  Excellent  Majesty,  bj 
and  with  the  advice  and  content  of  the  Lords  Spiritind  umI 
Temporal,  and  Commons,  in  this  present  ParluuneBt 
assembled,  and  by  the  authority  of  the  same,  as  follows : 

S^ctl.  j^  (i^j  Where  in  pursuance  of  any  general  or  spedJ  Act 
Power  to  of  Parliament,  or  of  any  rules  made  thereunder,  moneys  or 
dcpoaiu.  securities  have  been  deposited  with,  or  are  standing  in  the 
name  of,  the  Paymaster-General  to  secure  the  completion  by 
any  company  of  any  undertaking  authorised  by  Parliament, 
or  by  any  certificate  issued  under  the  authority  of  an  Act  of 
Parliament,  and  the  undertaking  has  not  been  completed 
vrithin  the  time  limited  in  that  behalf,  the  High  Court  may, 
notwithstanding  anything  in  any  such  general  or  special  A<^ 
or  rules,  order  that  the  moneys  or  securities  (in  this  Act 
called  the  deposit  fund),  or  any  part  thereof,  be  applied 
towards  compensating  any  landowners  or  other  persons  whose 
property  has  been  interfered  with  or  otherwise  rendered  les 
valuable  by  the  commencement,  construction,  or  abandon- 
ment of  the  undertaking,  or  any  portion  thereof,  or  who  have 
been  subjected  to  injury  or  loss  in  consequence  of  any  com- 
pulsory powers  of  taking  property  given  in  connection  with 
the  undertaking,  and  have  received  no  compensation  or 
inadequate  compensation  for  such  injury  or  loss  ;  and  also,  in 
the  case  of  a  tramway  company,  towards  compensating  the 
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road  authorities  for  the  expenses  incurred  by  them  in  taking  Beot  1. 
np  any  tramway  or  materials  connected  therewith  placed  by 
the  tramway  oompany  in  or  on  any  road  vested  ip  or  n^in- 
tainable  by  the  road  authorities,  and  in  making  good  all 
damage  caused  to  such  roads  by  the  construction  or  abandon- 
ment of  the  tramway. 

(2.)  Subject  to  payment  of  any  such  compensation,  and 
notwithstanding  ^ny  provision  as  to  fprfeituro  to  the  Crown, 
the  High  Court  may,  if  a  receiver  has  been  appointed,  or  the 
eompany  is  insolvent  and  has  been  ordered  tQ  be  wound  up, 
or  the  undertaking  baa  been  abandoned,  order  that  the  deposit 
fand  or  any  part  thereof  be  paid  or  transferred  to  the 
receiver  or  to  the  liquidator  pf  the  company,  or  be  applied  as 
part  of  the  assets  of  the  company  for  the  benefit  of  the 
creditors  thoreof, 

(8,)  Subject  to  sucl^  application  ^  aforesaid  the  High 
Court  may,  after  such  public  notice  as  to  the  Court  seems 
reasonably,  order  that  the  deposit  fund  or  any  part  thereof  be 
paid  or  transferred  to  the  depositors  or  the  persons  claiming 
through  or  under  them,  « 

(4.)  If  any  money  or  securities  deposited  with  or  standing 
in  the  name  of  the  Paymaster-General  for  the  purposes  of 
this  section  on  or  before  the  thirty-first  of  March,  one 
thousand  eight  hundred  and  ninetyi  are  not  claimed  by  or  on 
behalf  of  the  depositors  thereof  within  ten  years  after  the 
passing  of  this  Act,  the  Treasury  may  pay  or  transfer  the 
same  to  the  National  Debt  Commissioners  to  be  applied  by 
them  towards  the  reduction  of  the  National  Debt, 

(5.)  This  section  shall  apply  to  any  person  or  body  of 
persona  authorised  by  Parliament  or  by  any  such  certificate 
as  aforesaid  to  carry  out  an  nndertaking  9&  if  he  or  they  were 
a  company. 

4"  ^  terma  ^^d  proviaiona  q{  the  Bailw^j  Ab^d^ment  AcU  (Ma 
5«^  fi  418)  4q  fiot  appear  to  ftPPlj^  to  railwaji  formed  Wftc©  JM7,  ihe 
deeisioflg  91  tQ  coffip^nsatioft  tQ  wdowftwa  wheft  »  r»Uw»y  W  heea 
%bVi4e&ed  l^ave  turned  mM&ly  oa  tti^  eonstructioQ  o|  th%  ipaci»}  Aefc 
ai)t|ori4^  the  abftadoftn^q^t,  vfA  upon  the  proyiaiom  as  $a  tka  diitei* 
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Sect  1.  bution  of  the  parliamentaiy  deposit.  It  was  osnal  to  insert  in  tihe  Ad 
—  authorising  the  ftbuidonment^  a  proviso  that  the  deposit  afaall  be  apdic- 
able  towels  compensating  any  landowners  or  other  persons  wW 
property  may  have  been  intenered  with,  or  otherwise  rendered  less 
valuable  bj  tne  commenoementy  construction,  or  abandonment  of  the 
railway,  or  any  portion,  or  who  may  have  been  subiected  to  injuiy  or 
loss  in  conseauence  of  the  compulsory  powers  of  taldng  property  con- 
ferred upon  the  company  by  the  Act  authorising  the  railway,  and  for 
which  injury  or  loss  no  compensation  or  inadequate  compeneation  duE 
have  been  paid. 

It  will  be  seen  that  section  1  (1)  of  this  Act  is  in  almost  identical 
terms,  and  that  the  provision  is  now  made  applicable  to  all  psilii' 
mentary  deposits  when  the  undertaking  is  abandoned. 

It  has  been  held  under  the  provision  above  mentioned  in  a  special 
Act  that  the  words  ^  commencement,  construction,  or  abandonment" 
were  disjunctive,  and  that  the  diminution  in  value  must  be  estimated 
by  comparing  the  value  of  the  land  immediately  before  and  its  value 
immediately  after  the  abandonment.  In  re  Potterie$j  Shreiahimff  mi 
North  JFaUi  Railway  Company^  25  Ch.  D.  251.  It  would  aj^pear  that 
the  compensation  is  not  confined  to  loss  occasioned  by  the  action  of  the 
company  under  its  statutory  powers  alone,  but  that  if  the  compuT 
have  entered  into  covenants  with  a  landowner  to  do  certain  acts,  such 
as  to  make  a  station  on  his  land,  or  to  erect  a  fence,  and  if  the  abandon- 
ment of  the  railway  makes  the  performance  of  these  covenants  im- 
possible, that  the  consequent  loss  may  be  taken  into  account  in 
estimating  the  deterioration  of  the  value  of  the  land.  The  landowner 
must,  however,  prove  that  the  breaches  of  covenant  do  in  fact  deteriorate 
the  value  of  the  land.  In  n  Bulhin  and  Cerrig^'DnUdion  Ba/Uwan  M 
82  Ch.  D.  438. 

Where  a  landowner  had  commenced  works  on  his  own  land  before 
a  railway  company  had  obtained  their  Act  on  the  speculation  that  they 
would  obtain  power  to  construct  the  railway,  and  tliat  his  works  woold 
be  utilized  in  the  construction  of  the  railway,  and  the  company  afte> 
wards  obtained  their  Act,  but  the  railway  was  abandoned,  it  was  held 
that  the  landowner,  while  having  no  claim  for  compensation  in  respect 
of  injury  by  the  commencement  or  construction  of  the  railway,  had  a 
claim  for  compensation  for  injury  done  by  the  abandonment,  and  th^ 
his  land  was  depreciated  by  having  an  embankment  on  it,  which  had 
become  useless,  and  which  oefore  the  abandonment  was  of  value,  h  n 
PotUrieSy  Shrewtbury  and  North  JFaU$  BaUway  Comfony,  25  Ch.  D.  ^1« 

In  the  same  case  it  was  held  that  mortgagees  of  the  land  might  be 
persons  entitled  to  claim  compensation  unaer  the  Act.  It  is  usual  for 
the  Court  to  order  an  enquiry  as  to  what  landowners  and  other  persons 
there  are  whose  lands  have  been  injured  by  the  commencement,  con- 
structioni  or  abandonment  of  the  railway.  See  form  of  order,  S.  C, 
p.  262. 

In  the  case  of  In  rs  UsAridge  and  Bickmansworth  Bailway  Ccmptwih 
4d  Ch.  D.  536,  three  claims  were  made  by  three  different  landownerB  to 
be  entitled  to  priority  to  the  other  creditors  under  the  provisions  of  the 
special  Act,  which  were  similar  in  effect  to  this  Act^  as  persons  who  had 
been  subjected  to  injuir  or  loss  in  consequence  of  the  compolsoiy  powers 
of  taking  property  conieired  upon  the  company.  In  one  of  these  cases, 
Oraiing^i  tkue^  the  company  had  served  a  notice  to  treat  on  Orainge,  the 
landowner,  in  reply  to  which  he  had  delivered  particulan  of  his  e^^ 
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and  the  amount  he  claimed  as  purchase  money.  Nothing  further  was  Sect.  1. 
done,  and  his  claim  in  this  case  was  for  the  costs  and  chases  of  — 
snrveyors  and  solicitors  incurred  in  consequence  of  the  notice.  In  the 
next  case,  HarmaiCs  Case^  the  company  had  also  served  a  notice  to  treat, 
which  had  been  followed  by  legal  proceedings,  and  by  an  agreement  by 
the  company  to  purchase  tne  land,  and  to  pay  preliminary  and  other 
costs  of  solicitors  and  surveyors.  The  purchase  was  not  completed,  and 
the  claim  in  this  case  was  for  the  various  costs  and  charges  incurred. 
In  the  third  case,  Wai^s  Ccue,  the  claim  was  for  compensation  and 
damages  for  the  non-completion  of  an  agreement  to  purchase  land,  and 
for  the  costs  and  charges  mcurred  in  consequence.  The  Court  held  that 
the  service  of  a  notice  to  treat  was  not  an  exercise  of  compulsory  powers, 
following  in  this  respect  Guest  v.  PooU  cmd  BoumemotUh  Railioay  Com- 
pany^ L.  R.  6  C.  P.  553,  and  that  the  landowners  were  not  entitled  to 
any  priority  in  consequence  of  any  loss  caused  by  its  service,  and  further 
that  the  landowners  had  not  suffered  any  loss  in  consequence  of  the 
notice  to  treat  They  were  allowed  to  rank  as  ordinary  creditors  for 
any  claim  they  could  prove. 

2.  Where  in  pursuance  of  any  general  or  special  Act  of  Powej"  to 
Parliament  any  bond  has  been  given  to  secure  the  completion  bonds, 
of  any  undertaking  authorised  by  Parliament,  or  by  any 
certificate  issued  under  the  authority  of  an  Act  of  Parlia^- 
ment,  and  the  undertaking  has  not  been  completed  within 
the  time  limited  in  that  behalf,  the  money  thereby  secured 
shall  be  applicable  to  the  same  purposes  as  the  deposit  fund 
hereinbefore  mentioned,  and  the  Treasury  may,  if  they  think 
fit,  cancel  the  bond  on  proof  to  their  satisfaction  that  the 
money  thereby  secured  has  been  applied  or  is  not  required 
for  those  purposes. 

3,4.    .... 

Sections  3  and  4  extend  the  Act  to  Scotland  and  Ireland. 
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THE  MILITARY  LAXDS  ACT,  1892. 

55  &  56  Vict.  Cap.  43. 

An  Aei  to  eomolidate  and  amend  certain  enoHmenti  relatinf 
to  the  AcquUition  of  Land  for  Military  Purposes, 

[87th  June,  1898.] 

ThU  Act  consolidates  and  amends  Tariotu  ntatutes  dealing  with  tk 
acquiHition  of  lands  for  the  building  and  enlarging  of  barracke  snd 
cam|)8,  and  for  the  erection  of  butts  and  the  providing  of  ranges  and  for 
drill  grounds.  By  section  28,  it  repeals  various  enactments  dealing 
with  the  Bcqnisitum  of  lands  for  tnese  purposes.  The  enactment 
repealed  are :— Section  1  of  the  Defence  Act,  1850  (22  Vict.  c.  Uh 
which  enabled  the  Secretary  of  State  to  acquire  rights  of  common; 
sections  SI— 4(1  of  the  Volunteer  Act,  1868  (86  k  27  Vict  c.  65), 
which  dealt  with  the  acquisition  of  land  for  ranges  for  Tolunteersi 
section  17  of  the  Regulation  of  the  Forces  Act,  1871,  which  amended 
these  sections  of  the  Volunteer  Act,  1863  ;  the  whole  ot  the  Anillery 
and  Rifle  Ranges  Act,  1886  (48  &  40  Vict  c  36),  except  section  Z,  for 
which  see  note  to  section  13  of  this  Act,  infra;  the  whole  of  the  Drill 
Groun<l8  Act,  1886  (49  &  00  Vict  c.  6) ;  sections  2  and  3  of  the  Barracte 
Act,  1890  (53  &  54  Vict.  c.  25),  which  sections  enabled  the  Secretary  of 
State  to  purchase  lands  for  put  poses  similar  to  this  Act,  and  the  whole 
of  the  Ranges  Act,  1891  (54  &  65  Vict.  t.  64),  except  section  11,  in  « 
far  as  it  amends  the  Defenoe  Act,  1842|  for  which  see  Appendix. 

PART  I. 

Acquiiition  of  Land  for  Military  Purpoms. 

Sectl.  1-  (!•)  A.  Secretary  of  State  may  purchase  land  in  the 
FoweTto  United  Kingdom  under  this  Act,  for  the  military  purposes  of 
pm^hase     any  portion  of  Her  Majesty's  military  forces. 

(2.)  A  volunteer  corps  may,  with  the  consent  of  the  Secre- 
tary of  State,  themselves  purchase  land  under  this  Act  for 
military  purposes. 

(3.)  The  council  of  a  county  or  borough  may,  at  the 
request  of  one  or  more  volunteer  corps,  purchase  under  this 
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Act|  and  hold,  Und  on  behalf  of  the  Tolnnteer  corps  for  Seoti  L 
militarj  purposed. 

(4.)  The  Secretary  of  State  shalL,  before  giving  his  consent 
to  the  pnrohase  of  any  land  nnder  this  Act  by  a  volnnteer 
corps,  send  an  inspector  to  the  land  for  the  purpose  of  ascer- 
taining its  capabilities  of  being  used  for  military  purposes  with 
dne  regard  to  the  safety  and  convenience  of  the  public,  and 
shall  give  or  withhold  his  consent  accordingly. 

2.  Tor  the  purpose  of  the  purchase  of  land  under  this  Act,  Machinery 
the  Lands  Clauses  Acts  shall  be  incorporated  with  this  Act,  cluiMof 
vrith  the  exceptions  and  additions  and  subject  to  the  pro-^*"*^- 
visions  following  ;  (that  is  to  say,) 

(1.)  There  shall  not  be  incorporated  with  this  Act  sections 
sixteen  or  seventeen  of  the  Lands  Clauses  Consoli- 
dation Act,  1845,(a)  or  the  provisions  of  that  Act 
with  respect  to  aflfording  access  to  the  special  Act.(ft) 

(2.)  In  the  construction  of  this  Act  and  the  incorporated 
Acts,  this  Act  shall  be  deemed  to  be  the  special 
Act,  and  the  Secretary  of  State,  volunteer  corps,  or 
council  of  a  county  or  borough,  as  the  case  may  be 
(in  this  section  referred  to  as  "  the  purchaser "), 
shall  be  deemed  to  be  the  promoters  of  the  under- 


(3.)  Where  the  Secretary  of  State  is  the  purchaser — 

(a«)  The  bond  required  by  section  eighty-five  of  the 
Lands  Clauses  Consolidation  Act,  1845,(o) 
shall  be  under  the  seal  of  the  Secretary  of 
State,  and  shall  be  sufficient  without  the 
addition  of  the  sureties  in  those  sections 
mentioned. 

(6.)  When  compensation  has  been  paid  to  any 
person  in  respect  of  any  estate  or  interest  in 
land  taken  under  this  Act,  the  land  shall 
vest  in  the  Secretary  of  State  for  all  the 
estate  and  interest  of  that  person,  including 


656  THE  MHJTABT  LANDS  ACT,  1892. 

^•Jti  any  estate  or  interest  therein  held  in  trasl 

by  that  person  or  capable  of  being  conveyed 
by  him  in  pnrsnanoe  of  any  power.  Never- 
theless the  Secretary  of  State  may  require 
that  person  to  execute  any  conveyance  wUch 
he  might  have  been  required  to  execute  if 
this  Act  had  not  passed  ;  and  nothing  in  this 
section  shall  in  any  manner  invalidate  any 
such  conveyance  vrhen  executed. 

(4.)  The  provisions  of  the  incorporated  Acts  with  respect 
to  the  purchase  of  land  compnlsorily  shaU  not  be 
put  in  force  until  a  provisional  order  has  been  nude 
and  the  sanction  of  Parliament  has  been  obtained  in 
manner  in  this  Act  mentioned. 

(5.)  One  month  at  the  least  before  the  making  of  the  pro- 
visional order,  if  the  Secretary  of  State  is  the  piu^ 
chaser,  and  before  the  application  for  the  order  in 
any  other  case,  the  purchaser  shall  serve,  in  manner 
provided  by  the  Lands  Clauses  Acts,  a  notice  on 
every  owner  or  reputed  owner,  lessee  or  reputed 
lessee,  and  occupier  of  any  land  intended  to  be  so 
purchased,  describing  the  land  intended  to  be  taken, 
and  in  general  terms  the  purposes  to  which  it  is  to 
be  applied,  and  stating  the  intention  of  the  purchaser 
to  obtain  the  sanction  of  Parliament  to  the  purchase 
thereof,  and  inquiring  whether  the  person  so  served 
assents  or  dissents  to  the  taking  of  his  land,  and 
requesting  him  to  forward  to  the  purchaser  any 
objections  he  may  have  to  his  land  being  taken. 

(6.)  Where  the  Secretary  of  State  is  the  purchaser,  he 
shall,  at  some  time  after  the  service  of  the  notice, 
cause  a  public  local  inquiry  to  be  held  by  a  com- 
petent officer  into  the  objections  made  by  any  per- 
sons whose  land  is  required  to  be  taken,  and  by 
other  persons,  if  any,  interested  in  the  subject- 
matter  of  the  inquiry. 
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(7.)  Where    the  purchaser  is  a  volnnteer  corps  or  ihe  Sect  I. 
council  of  a  county  or  borough — 

(a.)  The  corps  or  council  may,  if  they  think  fit, 
on  complaince  with  the  provisions  of  this 
section  with  respect  to  notices,  present  a 
petition  to  a  Secretary  of  State.  The 
petition  shall  state  the  land  intended  to  be 
taken,  and  the  purposes  for  which  the  land 
is  required,  and  the  names  of  the  owners, 
lessees,  and  occupiers  of  land  who  have 
assented,  dissented,  or  are  neuter  in  respect 
of  the  taking  the  land,  or  who  have 
returned  no  answer  to  the  notice.  The 
petition  shall  pray  that  the  corps  or 
council  may,  with  reference  to  the  land, 
be  allowed  to  put  in  force  the  powers  of 
the  Lands  Clauses  Acts  with  respect  to 
the  purchase  and  taking  of  lands  other- 
wise than  by  agreement,  and  the  prayer 
shall  be  supported  by  such  evidence  as  the 
Secretary  of  State  requires  : 

(b,)  On  receipt  of  the  petition  and  on  due  proof 
of  the  proper  notices  having  been  served, 
the  Secretary  of  State  shall  take  the 
petition  into  consideration,  and  may  either 
dismiss  the  same,  or  direct  a  public  local 
inquiry  to  be  held  by  a  competent  officer 
as  to  the  propriety  of  assenting  to  the 
prayer  of  the  petition. 

(8.)  Before  a  local  inquiry  is  held  in  pursuance  of  this 
section  the  Secretary  of  State  shall  publish  a  notice 
of  the  intention  to  hold  the  inquiry — 

(a.)  By  affixing  copies  conspicuously  on  or  in 
the  immediate  neighbourhood  of  the  land 
proposed  to  be  acquired  ;  and 

(b.)  By  advertising  the  notice  once  at  least  in 

2u 
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Seet  2.  each  of  two  snocenve  weeks  in  some  m 

and  the  same  local  newspaper  circnkting 
in  the  neighbourhood. 

(9.)  If  after  the  local  inqnirj  has  been  held  the  Secreiary 
of  Rtate  is  satisfied  that  the  land  onght  to  be  taken, 
he  may  make  a  provisional  order  to  the  eiect, 
authorising  the  iaking  of  the  land  either  by  Mmself 
or  by  a  yolnnteer  corps  or  by  a  council  of  a 
ootmty  or  borough,  as  the  case  may  be,  and  may 
submit  a  Bill  to  Parliament  for  the  confirmation  of 
the  provisional  order,  but  the  provisional  order 
shall  not  be  of  any  effect  miless  and  until  it  is 
confirmed  by  Parliament. 

(10.)  If,  while  the  Bill  confirming  any  such  order  k 
pending  in  either  House  of  Parliament,  a  petition 
is  presented  against  anything  comprised  themn, 
the  Bill,  so  far  as  relates  to  the  order,  may  be 
referred  to  a  select  committee,  and  the  petitioneT 
shall  be  allowed  to  appear  and  oppose  as  in  the  ca$e 
of  private  Bills. 

(a)  Ante^  p.  31.    These  sections  deal  with  subscription  of  capital  m 
the  case  of  public  oompanies. 

(b)  SecUons  15(\  161,  anUt  p.  298. 

(c)  iln/e,  p.  SSS. 

Poyw  to  8.  lA'id  acquired  under  this  Act  may  be  let  by  a  volunteer 
corps,  or  if  acquired  by  the  council  of  a  county  or  borough  by 
that  council,  in  any  manner  consistent  with  the  use  thereof  for 
military  purposes. 


4-7. 


Sections  4—7  contain  provisions  as  to  obtaining  money  for  the  pw* 
poses  of  acquiring  land. 

ProTision       8.  (!•)  If  *  volunteer  corps  holding  land  under  this  Act 
blndment  **  disbanded,  the  land  shall,  by  virtue  and  subject  to  the  pro- 
of oorpe,    visions  of  this  section,  vest  in  the  Secretary  of  State  from 
the  date  of  the  disbandment,  subject  to  the  repaymeoto/'«o7 
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money  borrowed  for  the  parchase  of  the  land,  and  not  already  Bwfc  8. 
repaid,  and  the  Bums  required  for  such  repayment  shall,  if 
and  so  far  as  not  provided  by  the  sale  of  the  land,  be  paid  ont 
of  moneys  provided  by  Parliament  for  Army  services. 

(2.)  A  certificate  of  the  Secretary  of  State  that  land  has 
vested  in  him  under  this  section  shall  be  conolusive  evidence 
of  the  &ct  certified. 

(3.)  If  the  volunteer  corps  on  whose  behalf  land  is 
acquired  under  this  Act  by  a  county  or  borough  council  is 
disbanded,  the  council  may  either  appropriate  the  land  to  any 
purpose  approved  by  the  Local  Government  Board,  or  sell  it 
for  the  best  price  that  can  be  reasonably  obtained,  and  any 
money  arising  from  the  sale  shall  be  applied  towards  repaying 
any  money  borrowed  for  the  purchase  of  the  land,  and  so  far 
as  not  required  for  that  purpose  shall  be  applied  to  any  pur- 
pose to  which  capital  moneys  are  properly  applicable  and 
which  is  approved  by  the  Local  Government  Board. 

Provided  that  before  so  appropriating  any  such  land  or 
before  selling  any  such  land,  if  it  is  not  so  appropriated,  the 
council  shall  offer  to  sell  the  same  to  the  person  then  entitled 
to  the  land  (if  any)  from  which  the  same  was  originally 
severed,  and  thereupon  sections  one  hundred  and  twenty-nine 
to  one  hundred  and  thirty-two,  both  inclusive,  of  the  Lands 
Clauses  Consolidation  Act,  1845,  shall  apply  as  if  the  land  g^gyiet, 
were  superfluous  land  and  the  council  were  the  promoters  of  ^  ^^ 
the  undertaking  within  the  meaning  of  those  sections,  (a) 

(a)  For  these  sections,  see  ante,  pp.  284—286. 

9.  (1.)  Rules  under  section  twenty-four  of  the  Volunteer  Roicg  as 
Act,  1868,  may  provide  for  the  exercise  of  any  powers  and  *^  ««<»» 
the  performance  of  any  duty  under  this  Act  by  any  officer  of  &c.,  bj 
the  volunteer  corps  on  behalf  of  the  corps,  and  may  provide  coIjSl*^ 
generally  for  the   carrying  into  effect  of  this  Act  by  a  26^27 

1       ,  Vict,  c.  65, 

volunteer  corps. 

(2.)  The  powers  given   by  section    twenty-five  of   the 
Volunteer  Act,  1868,  to  the  commanding  officer  for  the  time 

2u2 
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8aet.9.  being  of  a  Tolnnteer  corps  and  biB  snooeasors  shall  indiidet 
power  to  mortgage  any  land  acquired  nnder  this  Act  and  to 
do  all  tilings  necessary  for  tliat  purpose. 

10,1L   .  .   . 

Sections  10  and  11  enable  Crown  lands  and  lands  lield  for  ecdfr 
Biastical  or  public  purpoees  to  be  leased  to  the  Secretaiy  of  State,  or  to 
a  volunteer  coips  for  militaiy  iiurpoaes.  By  section  24^  the  SeoeUiy 
of  State  cannot  acquire  any  lease  or  license  over  land  in  the  Ket 
Foresti  except  by  provisional  order. 

Proof  that  12,  Any  land  leased  nnder  this  Act  shall  he  deemed  to 
cQii^  to  ^^®  ceased  to  he  nsed  for  military  purposes  where  there  has 
be  «ed  for  ^ot  been  such  use  for  a  period  of  one  year,  and  a  certificate 
pupoMB.    of  the  fact  of  such  non-user  is  given  by  a  Secretary  of  State ; 

and  the  certificate  shall  be  conclusive  evidence  of  the  fact  of 

such  non-user. 

Power  to       13,  (1.)  Where  a  footpath  crosses  or  runs  inconveniently 

direrT      ^^  dangerously  near  to  any  Lmd  leased  under  this  Act,  ikt 

footpaths,  footpath  may,  vnth  the  consent  of  the  vestry  of  the  parish  in 

vehich  the  same  is  situate,  and  on  the  certificate  of  two  justices 

that  the  footpath  to  be  substituted  is  convenient  for  the  public, 

be  stopped  up  or  diverted. 

.6  IE  6  (2.)  The  provisions  of  the  Highway  Act,  1835,  as  to  the 

t!^.  *'  obtaining  of  a  certificate  and  the  stopping  up  or  diverting  » 
highway  where  a  person  other  than  the  inhabitants  or  vestiy 
are  desirous  of  stopping  up,  diverting,  or  turning  a  highway 
shall  apply  so  far  as  practicable  to  the  obtaining  of  a  certifi- 
cate, and  the  stopping  up  or  diverting  a  footpath  under  this 
section  ;  vnth  this  exception,  that  the  certificate  of  the  jus- 
tices shall  be  conclusive  in  cases  where  it  states  the  fact  of 
their  having  viewed  the  footpath  to  be  stopped  up  or 
diverted,  and  that  the  proposed  new  footpath  is  convenient 
for  the  public. 

Part  S  deals  with  the  making  of  >  bye -laws  for  securing  public  safest 
but  by  section  16,  it  is  provided  that  each  bye-laws  shall  not  injariously 
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affect  the  private  rights  of  an^  person  further  or  otherwise  than  is  Sect,  13. 
authorised  oy  the  grant  of  the  right  to  use  the  land.  — 

Section  3  of  the  Artillery  and  Ilifle  Ranges  Act,  1885,  which  section 
is  not  repealed,  enables  the  Secretary  of  State  to  make  bve-laws  as  to 
the  seashore  by  which  the  rights  of  persons  may  be  invaded,  compen- 
sation being  made : — 
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3.  (1.)  Where  any  land,  the  use  of  which  can  be  regulated  by  bye- 
laws  under  this  Acl^  abuts  on  any  sea  or  tidal  water,  this  Act  sliall 
extend  to  such  sea  and  tidal  water,  and  the  shore  thereof  as  if  it  were 
part  of  such  land,  and  bye-laws  in  relation  thereto  may  be  made  accord- 
ingly :  Provided  that— 

(a.)  If  anjr  bye-law  injuriously  affects  or  obstructs  the  exercise  of  any 
private  right  of  any  person  or  body  corporate  in  or  over  such 
sea,  tidal  water,  or  shore,  such  person  shall  be  entitled  to 
compensation,  and  such  compensation  in  case  of  difference 
shall  be  ascertained  in  manner  provided  by  the  Lands  Clauses 
Acts  with  respect  to  the  compensation  for  land  taken  other- 
wise than  by  agreement ;  and 

(6.)  Any  such  bye-law  shall  not  injuriously  affect  any  public  righ 
within  the  meaning  of  this  section,  unless  made  with  the  con- 
sent of  the  Board  of  Trade ;  but  the  Board  of  Tade,  if  satisfied 
after  such  inquiries  and  such  notice  and  opportunity  for  objec- 
tion as  hereinafter  mentioned,  that  a  restriction  of  any  public 
ri^ht  is  required  for  the  safety  of  the  public,  or  for  the 
exigencies  of  the  military  purpose  to  which  the  land  abutting 
on  such  sea  or  tidal  water  is  appropriated,  may  consent  to  a 
byo>law  restricting  the  said  public  right  to  such  extent  as  under 
all  the  circumstances  of  the  case  seems  reasonable. 

(2.)  The  Boanl  of  Trade,  before  consenting  to  any  bye-law  under  this 
section,  shall  cause  notice  of  such  bye-law  to  be  given  by  advertisement 
or  otherwiae  in  the  locality,  in  order  that  such  town,  harbour,  and  other 
local  authorities,  and  persons  as  are  interested  may  have  an  opportunity 
for  making  objections  to  the  bye-law,  and  shall  consider  any  objections 
made,  and  shall  make  such  inquiries  as  appear  to  the  Board  necessary 
for  the  purposes  of  ascertaining  that  the  bye-law  will  not  unreasonably 
interfere  with  any  public  right 

(3.)  For  the  purpose  of  this  section,  **  public  right"  means  any  right) 
of  navigation,  anchoring,  grounding,  fishing,  bathing,  walking,  or 
recreation. 

The  Court  will  grant  an  injunction  to  restrain  the  use  of  a  rifle  range 
by  a  volunteer  corps  tmtil  it  is  rendered  free  from  danger  to  the  tenant 
of  neighbouring  land.    Bannister  v.  Bi^e^  34  Bear.  287. 

In  an  action  for  an  injunction  to  restrain  the  commanding  officer  at 
Aldershot  from  usinc,  in  such  a  way  as  to  cause  annoj'ance,  a  rifle  range 
on  Ash  Common,  wmch  had  been  acquired  by  the  Crown  for  militaiy 
purposes  and  was  vested  in  the  Secretary  of  State  for  War,  it  was  held  tliat 
the  Secretary  of  State  for  War  was  a  necessary  party,  and  that  an  action 
will  lie  against  him  for  misuser  of  land  vested  in  him;  but  an  action 
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SmI.  13»  will  Doi  li«  apinBt  liim  for  the  reasonable  use  of  land  for  military  ins- 

^'^       poees  under  Cis  direction,  even  although  that  use  would  otherwise  uve 

been  a  nuisance.    Jfair^  v.  SUdt^  6  Ch.  D.  521.    Accoiding  to  the 

Jrinciple  laid  down  in  namnytnmith  Railway  Company  v.  Braid,  L  K. 
H.  L.  171,  the  plaintiff  in  the  above  case  would  not  be  entitled  to  am- 
pensation  for  such  annoyance. 


PAKT  m. 

Supplemental. 

Applica*        19.  This  Act  shall  apply  in  the  case  of  a  yeomanry  corps 

Act  to       as  if  it  were  a  volunteer  corps  ;  and  all  land  acquired  by  a 

ycomauiy  yeomanry  corps  shall  vest  in  the  commanding  officer  of  the 

corps  for  the  time  being  and  his  successors  in  office  vitk 

power  for  him  to  sue  and  make  contracts  and  conTepBces 

and  to  do  all  other  lawful  acts  relating  thereto. 

Power  to  20.  Where  any  land  is  acquired  under  this  Act  or  for 
pemiitkm'  ^^^^^T  purposes  under  any  Act  with  which  the  Lands 
settled  by  Clauscs  Acts  are  incorporated,  the  person  or  authority 
acquiring  the  land  may  require  that  the  compensation  to  be 
paid  for  the  land  be  settled  by  arbitration  and  not  by 
reference  to  a  jury,  and  thereupon  the  provisions  of  the 
Lands  Clauses  Acts  with  reference  to  arbitration  shall,  if  not 
already  applicable,  apply  for  the  purpose  of  settling  the 
compensation. 


arbitra- 


Powerto       21,  Where   the  Secretary  of  State  certifies  that  it  a 

£id'to^x  necessary  for  the  purposes  of  coast  defence  operations  th>i 

alifi^ent  alignment  marks  should  be  provided  in  any  places  upon  the 

coast,  the  following  provisions  shall  apply  for  that  purpose  t^ 

(a*)  Any  person  authorised  by  the  Secretary  of  State  may, 
after  seven  days'  notice  to  the  owner  of  the  land, 
enter  upon  any  land  for  the  purpose  of  erecting, 
repairing,  or  replacing  such  alignment  marks,  and 
may  do  aU  things  necessary  for  any  such  pur- 
pose, but  shall  do  as  little  damage  to  the  land  as 
possible* 
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(6.)  Full  compensation  shall  be  paid  to  the  owner  of  the  Sect^21. 
land  for  any  damage  caused  in  or  by  the  erection, 
repair,  or  replacement  of  such  alignment  marks, 
and  in  case  of  dispute  the  amount  of  compensation 
shall  be  determined  by  arbitration  under  the  Arbi-  52  k  53 
tration  Act,  1889.(a)  ^'"^  "^  ^^' 

(c.)  If  any  person  refuses  to  permit  any  authorised  person 
to  enter  upon  any  land  for  the  purpose  of  this 
section,  or  obstructs  the  erection,  repair,  or  replacing 
of  any  such  alignment  nuurks,  or  destroys,  displaces, 
damages,  or  obstructs,  any  such  alignment  marks, 
he  shall  be  liable  on  summary  conviction  to  a  fine 
not  exceeding  five  pounds. 

(a)  Ante,  p.  677. 

22,  All  powers  given  by  this  Act  shall  be  in  addition  to  Saving  for 
any  other  power  to  acquire  land  for  military  purposes  con-  of  land 
ferred   by  any  Act  passed  before  this  Act,  and  ^o*ti°g  ^h»  Acta 
contained  in  this  Act  shall  prejudicially  aflfect  the  powers 
vested  in  the  Secretary  of  State  for  War  under  the  Defence 
Acts  and  the  Acts  incorporated  therewith. 

The  principal  Acts  dealing  with  the  acquisition  of  land  for  military 
purposes  besiaes  this  Act  is  the  Defence  Act,  1842,  and  the  various  Acts 
amending  it,  for  which  Bee  Appendix.  Power  has  also  been  civen  to 
purchase  Lmd  for  specific  purposes  ;  see,  for  example^  the  Military 
Forces  Localisation  Act,  1872  (35  &  36  Yict  c  68),  where  money  was 
voted  for  the  pnrpoee  of  builduig  barracks,  and  power  given  to  take 
land. 

By  the  Military  Tramways  Act,  1887  (50  &  61  Vict.  c.  66),  power 
may  be  given  by  provisional  order  of  the  Board  of  Trade  to  be  con- 
finned  by  Parliament  to  take  land  for  the  purpose  of  tramways. 

28.  I^  ^^  -A.ct  the  expression  "military  purposes " ^'^*^"*** 
includes  rifle  or  artillery  practice,  the  building  and  enlarging 
of  barracks  and  camps,  the  erection  of  butts,  targets,  batteries, 
and  other  accommodation,  the  storing  of  arms,  military  drill, 
and  any  other  purpose  connected  with  military  matters 
approyed  by  the  Secretary  of  State. 
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THE  TELEGRAPH  ACT,  1892. 

55  &  56  Vict.  Cap.  59. 

^n  Act  to  make  further  provision  respecting  Telegraphs. 

[28th  June,  1892.] 

No  power  wm  given  by  any  of  the  previoiu  telegnph  Acts,  oiabhiig 
telegraph  works  to  be  placed  on  or  over  private  land  without  the  con- 
eent  of  the  owner  or  occupier.  Power  is  now  given  by  this  Act  to  the 
Postmaster-General  to  obtain  a  provisional  order  to  enable  him  to  con- 
■tnict  and  nimiwtain  such  works  on  private  land 


8Mt.2.       2.  (!•)  If  the    Postmaster-General    considers   ibat   iibe 
PoweTof    inhabitants  of  any  district  or  any  public  authority  are  debarred 
aod^Oual  ^^^^^  the  public  convenience  of  telegraphic  communicatioa 
Commis-    owing  to  the  refusal  or  failure  of  any  person  being  the 
ma^epio*  occ^pi^r,  lessee,  or  owner  of  any  land  or  building  to  consent 
Twoiial     to  the    construction    or    maintenance  of  a   work  by  ti© 
coDstrac-    Postmaster-Generaly  he  may,  without  prejudice  to  any  other 
workoA     PO^^r  ^^  proceeding  under  the  Telegraph  Acts,  1863  and 
nriTste      1878,  or  this  Act,  apply  to  the  Railway  and  Canal  Gom- 
mission,  and  that  Commission,  if  satisfied,  after  holding  ^ 
local  inquiry   and    giving  an  opportunity  for  all  persons 
interested  to  be  heard,  that  the  inhabitants  or  authority  are 
so  debarred  as  aforesaid,  may  make  an  order  consenting  to 
the  construction  or  maintenance  of  the  work  either  uncon- 
ditionally or  subject    to  such    pecuniary  or  other  terms, 
conditions  and  stipulations  as  the  Commission  think  just,  and 
sach  consent  shall  have  effect  as  a  consent  given  by  the  said 
person  to  the  construction  or  maintenance  of  such  work,  but 
26  k  27      subject  as  aforesaid  all  the  provisions  of  the  Telegraph  Act, 
^  n'2        1868,  shall  apply  to  such  work,  and  such  person  shall  hare 
and  enjoy  all  the  protection  and  benefit  of  such  provisions. 

(2.)  If  the  said  person  presents  to  the  Commission,  within 
one  month  aiftor  the  service  of  such  Order  on  him,  a  petition 
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praying  that  the  Order  shall  be  laid  before  Parliament,  and  Sect.  2. 
does  not  withdraw  that  petition,  such  Order  shall  have  no 
effect  until  confirmed  by  Parliament  with  such  modifications 
(if  any)  as  Parliament  may  approve  or  direct ;  but  if  such 
petition  is  not  presented,  or  though  presented  is  withdrawn, 
the  Railway  and  Canal  Commission  shall  certify  the  fact,  and 
after  the  date  of  that  certificate  such  Order  shall  have  full 
effect. 

(8.)  The  Postmaster-General  may  cause  to  be  introduced 
into  Parliament  a  public  Bill  confirming  any  such  Order,  and 
the  Order  when  so  confirmed,  with  any  modification  made 
therein  by  Parliament,  shall  have  full  effect. 

(4.)  If  while  a  Bill  confirming  an  Order  under  this  section 
is  pending  in  either  House  of  Parliament  a  petition  is  pre- 
sented against  the  Order,  the  Bill,  so  far  as  it  relates  to  that 
Order,  may  be  referred  to  a  select  committee,  and  the 
petitioner  shall  be  allowed  to  appear  and  oppose  as  in  the  case 
of  a  private  Bill. 

(5.)  The  Railway  and  Canal  Commission  may  hold  a  local 
inquiry  for  the  purposes  of  this  Act  by  any  one  or  two  of 
their  members,  or  by  any  ofiSicer  of  the  Conunission  whom 
they  may  direct  to  hold  the  same,  and  Parts  One  and  Four 
of  the  Railway  and  Canal  Traffic  Act,  1888,  except  the  61  k  52 
sections  relating  to  appeal,  shall  apply  as  if  herein  re-enacted  ^^^  ^^^' 
and  in  terms  made  applicable  to  the  purposes  of  this  section, 
and  any  officer  appointed  to  hold  the  inquiry  shall  have  power 
to  administer  an  oath. 

(6.)  The  Railway  and  Canal  Commission  may  make  an 
interlocutory  order  for  the  continuance  of  an  existing  work 
while  proceedings  Under  this  section  are  pending. 

This  section  does  not  apply  to  the  undertakings  of  railway  and  canal 
companies  authorised  by  Act  of  Parliament.    Section  7. 

The  Tele^ph  Act,  1863,  mentioned  in  the  above  section,  is  a  general 
Act  reff  alatmg  the  construction  of  telegraphic  works.  Section  6  of  that 
Act  allowed  telegraph  companies,  which  since  the  Telegraph  Acts  of 
1868  and  1869,  include  the  Postmaster-General,  to  place  and  maintain 
telegraphs  over  or  under  streets  and  public  roads  and  lands,  buildings, 
Railways,  canals,  branches  of  the  sea,  and  shore  or  beds  ol  tidal  rivers, 
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S#Ct.  2»   rabject  to  vaiioiu  re8trictioii«|  which  were  to  some  extent  modified  \ff 

—       the  Telemph  Act,  1878  (41  &  42  Vict  c.  Te^    In  respect  ol  Crown 

kada  and  pcivftte  kndi  Uieee  worioB  ooold  onlj  be  done  by  caomX, 

The    prinouol    proviaioiu   as  to   oompenaation    are    contained  in 

Mctionfl  7  and  SI. 


ProTifton 
••U>cam> 


As  to 

works 

affecting 

Crown 

property. 


THK  TELEGRAPH  ACT,  1864. 

7,  In  the  exefdae  of  the  powers  given  by  the  last  forgoing  eectioB 
the  oompany  shall  do  aa  little  damage  as  may  be,  ana  shall  make 
full  compensation  to  all  bodies  and  persons  interested  for  all  daman 
sustained  by  them  by  reason  or  in  consequence  of  the  exercise  of  am 
pow«i%  the  amount  and  application  of  such  compensation  to  be  deter- 
mined in  manner  provided^  the  Lands  Clauses  Consolidation  Act, 
1846,  and  the  Lands  Clauses  Consolidation  (Seoiland)  Act,  184fi,  respso- 
tively,  and  any  Act  amending  those  Acta,  tor  the  determination  of  tk 
amount  and  application  of  compensation  for  lands  taken  or  injoiiouslf 
affected. 

Restricticni  oi  to  tcorki  ajf^cting  private  or  Oravon  property, 

81.  The  company  shall  not  place  any  work  by  the  side  of  any 
land  or  bnilding,  so  as  to  atop^  ninder,  or  interfere  with  ingieei  or 
cgresa  for  any  purpoae  to  or  from  the  aame,  or  place  any  woik 
under,  in,  upon,  over,  along,  or  across  any  land  or  DuUdin^  except 
with  the  previous  consent  in  every  case  of  the  owner,  leasee,  m 
occupier  oi  such  land  or  building,  which  consent,  in  case  of  any  land 
or  building  belonging  to  or  enjoyed  by  the  Queen's  most  Excellent 
Majesty  in  right  of  ner  Crown,  may  be  given  by  the  C^nmiiaaionen 
for  the  time  being  of  Her  Mi^esty's  Woods,  Forests,  and  Land 
Revenues,  or  one  of  them,  on  oeludf  of  Her  Majesty:  Provided 
always,  that  with  respect  to  lands  and  buildings  situate  within  the 
limits  of  the  district  over  which  the  authority  of  Uie  Metropolitan 
Board  of  Works  extends  (hereinafter  referred  to  as  the  Metropolis^ 
or  within  the  limits  of  any  city  or  municipal  borough  or  town  cor- 
porate, or  any  town  having  a  population  of  thirty  ^ouaand  inhabi- 
tants or  upwards,  according  to  the  liUest  census  (hereinafter  referred 
to  as  a  city  or  large  townX  if  the  body  having  Uie  control  of  any 
street  in  the  Metrcmolii  or  a  city  or  large  town,  oonaents  to  the 
placing  of  works  of  the  company  in,  upon,  over,  along,  or  acroas 
that  street,  then  and  in  every  such  case  that  consent  shall  (unless  it 
is  otherwise  provided  by  the  terms  thereof),  be  sufficient  authority 
for  the  company,  without  any  further  consent,  except  as  to  any  land 
or  building  oelonging  to  or  enjoyed  by  Her  Majesty  in  right  of  Her 
CroiK-n,  to  place  and  maintam  a  teh^graph  over,  along,  or  across 
any  building  adjoining  to  or  near  the  street,  and  situate  within  the 
limits  of  the  district  over  which  the  powers  of  the  consenting  body 
extend,  or  over,  alonfl,  or  across  any  land,  not  being  laid  out  as 
building  land,  or  not  oeing  a  garden  or  pleasure  ground,  adjoining 
to  or  near  the  street  and  situate  within  Hit  same  limits,  subject 
nevertheleaa  to  the  following  proviaiona : — 

(1.)  Twenty-one  days  at    least  before  the  company  proceedf  to 

Slace  a  telegraph  by  virtue  of  the  authority  so  conf eiied, 
iej  ahall  publiah  a  notice  stating  they  have  obtainod  tl» 
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consent  of  sncli  body  as  aforesaid,  and  describing  the  intended  Seot.  2, 
course  of  such  telegraph  :  — 

(2.)  Where  the  company  by  virtue  of  the  authority  so  conferred 
places  a  telegraph  directly  over  any  dwelling-house,  they 
shall  not  place  it  at  a  less  height  above  the  roof  thereof 
than  six  feet,  if  the  owner,  lessee,  or  occupier  thereof  objects 
to  their  placing  it  at  a  leas  height : 

(3.)  If  at  any  time  the  owner,  lessee,  or  occupier  of  any  building  or 
land  adjoining  to  a  building,  directly  over  which  building  or 
land  the  company  by  virtue  of  the  authority  so  conferred 
places  a  telegrapn,  desires  to  raise  the  building  to  a  greater 
height,  or  to  extend  it  over  such  land,  the  company  shall 
increase  the  height  or  otherwise  alter  the  position  of  the  tele* 
graph,  80  that  the  same  may  not  interfere  with  the  raising  or 
extension  of  the  building,  within  fourteen  days  after  receiving 
from  the  owner,  lessee,  or  occupier  a  notice  of  his  intention  to 
raise  or  extend  the  building,  or  in  case  of  difference  between 
the  company  and  Uie  owner,  lessee,  or  occupier  as  to  his  inten- 
tion, then  within  fourteen  days  after  receiving  a  certificate 
signed  by  a  justice  of  the  peace,  certifying  that  he  is  satisfied 
of  the  intention  of  the  owner,  lessee,  or  occupier  to  raise  or 
extend  the  building : 

(4.)  The  compan^r  shall  make  full  comi>ensation  to  the  owner,  lessee, 
and  occupier  of  any  land  or  building  over,  along,  or  across 
which  the  company  by  virtue  of  the  authority  so  conferred 
places  a  telesraph,  and  which  may  be  shown  to  be  in  any 
respect  prejudicially  affected  thereby,  the  amount  of  such  com- 
pensation to  be  determined  in  manner  provided  by  the  said 
Lands  Clauses  Consolidation  Acts  respectively,  ana  any  Act 
amending  those  Acts,  for  the  determination  of  the  amount  of 
compensation  with  respect  to  lands  injuriously  affected : 

Provided  also,  that  the  consent  of  any  person  occupying  as  a  tenant 
from  year  to  year  only  shaU  not  be  required,  nor  shall  any  person 
so  occupying  be  entitled  to  such  compensation  as  aforesaid. 
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THE  ISOLATION  HOSPITAI^  ACT,  1893. 

56  &  57  Vict.  Cap.  68. 

An  Act  far  enabling  County  Councils  to  promoU  the  estahUA- 
ment  of  UotpUaJU  for  the  reception  of  Patients  sufermg 
from  Infectious  Diseases,         [21st  December^  1893.] 

This  Act  enables  oounty  coattdlB  in  certain  difltricts,  upon  lepreaeate- 
tiona  being  made  as  to  the  necessity  for  an  isolation  hospital  in  snj  piit 
of  the  diBtrict,  to  hold  an  inqniiy,  and  if  satisfied  of  the  necesdij  tor 
Buch  hospital,  to  constitute  a  hospital  district  and  appoint  a  hfjspm 
committee.  The  hospitBd  committee  may  consist  of  members  oThk 
council  and  of  representativeB  of  the  area  or  wholly  of  either.  Tus 
committee  shall  be  a  body  corporate  with  a  common  seal,  and  capsUe 
of  acquiring  land  by  devise,  gift,  purchase  or  otherwise  without  lioeue 
in  mortmain,  lliey  have  powers  of  acquiring  land  as  beron 
mentioned. 

The  Act  does  not  extend  to  Scotland  and  Ireland  or  to  the  admin^- 
trative  county  of  London,  or  to  any  county  borough,  or  to  any  boroi# 
of  a  population  of  10,000  or  upwards  without  the  consent  of  the  ooaneu 
of  the  borough.  As  to  boroughs  below  10,000  population  it  is  not  to 
apply  without  the  like  consent  unless  the  Local  Uoyerament  Board  bj 
order  direct  that  it  shall  apply. 


Sect  11.     11,  Subject  to  any  directioiis  given  by  the  county  conncil, 

Purchase    a  hospital  committee  may  purchase  or  lease  any  land,  wheilier 

hospital^' ^^^1^  or  without  the  hospital  district,  for  the  purpose  of 

erection  thereon,  an  isolation  hospital,  and  may  exercise  all 

the  powers  conferred  on  a  sanitary  authority  by  the  pro- 

Vict  c^36.  ^^^^»  ^f  *®  ^^'^'^^  Health  Act,  1875,  and  the  Acts  amend- 

*  ing  the  same,  relating  to  the  purchase  of  lands.    For  the 

purposes  of  this  section  the  provisions  contained  in  sections 

one  hundred  and  seventy-five  to  one  hundred  and  seventy' 

eight  (inclusive),  and  sections  two  hundred  and  ninetyndx  to 
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t-wo   hundred  and  ninety-eight    (indnsive),  of  the  Public  Sect.  11. 
Health  Act,  1875,  shall,  so  far  as  consistent  herewith,  be 
incorporated  with  this  Act. 

Sections  175—178  of  the  Public  Health  Act,  1876,  will  be  found,  anie^ 
pp.  509 — 514.  They  contain  provisions  for  acquiring  land.  The  Lands 
Clauses  Act  are  incorporated  with  certain  exceptions,  but  before  the 
compulsory  clauses  can  be  put  into  operation  it  is  necessary  to  obtain  a 
provisional  order.  The  provisions  as  to  obtaining  provisional  orders 
are  contained  in  section  176,  and  sections  296 — 298  contain  further 
provisions  as  to  the  granting  of  such  orders  by  the  Local  Government 
^oaxd. 
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THE  LOCAL  GOVERNMENT  ACT,  1894- 

56  &  57  Vict.  Cap.  73. 

An  Act  to  mak^  furiher  prcrinon  far  Local  Govemmeni  « 
England  and  Wales.  [5tli  March,  189i] 

Thb  Act  provides  for  the  creation  of  parifih  comidls,  and  mban  and 
mral  district  councilsL  In  urban  districtB  the  urban  sanitarj  anthori^ 
becomea  the  urban  diatrict  council,  and  a  rural  district  council  is 
formed  for  each  rand  sanitary  district  It  is  provided  that  there  ^ 
be  a  parish  council  for  every  rural  parish  with  a  population  of  300  or 
upwards,  and  in  parishes  of  a  less  population  the  county  council  may  is 
certain  cases  by  order  provide  sucn  council 

Sect  3.  3.  (9-)  Every  parish  council  shall  be  a  body  corporate  bj 
the  name  of  the  parish  conncil,  with  the  addition  of  tbe 
name  of  the  parish,  or  if  there  is  any  doubt  as  to  the  latter 
name,  of  such  name  as  the  county  council  after  consaltatioii 
veith  tbe  parish  meeting  of  the  parish  direct,  and  shall  hate 
perpetual  succession,  and  may  hold  land  for  the  purposes  d 
their  fpowcrs  and  duties  veithout  license  in  mortmain ;  and 
any  act  of  the  council  may  be  signified  by  an  instrument 
executed  at  a  meeting  of  the  council,  and  under  the  hands  or^ 
if  an  instrument  under  seal  is  required,  under  the  hands  and 
seals,  of  the  chairman  presiding  at  the  meeting  and  two 
other  members  of  the  council. 


Powers  for     Q.  (!•)  For  the  purpose  of  the  acquisition  of  land  bj  a 

of  U^""  parish  council  the  Lands  Clauses  Acts  shall  be  incorporated 
with  this  Act,  except  the  provisions  of  those  Acts  with  respect 
to  the  purchase  and  taking  of  land  otherwise  than  by  agree- 
ment, and   section  one  hundred  and  seventy-eight  of  ^ 

38&39      Public  Health  Act,   1875,(a)   shall  apply  as  if  the  parish 

Vict.  c.  56.  ^Q^n^ii  y^QYQ  referred  to  therein. 

(2.)  If  a  parish  council  are  unable  to  acquire  by  agree- 
ment and  on  reasonable  terms  suitable  land  for  any  purpose 
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for  which  they  are  anthorised  to  acqture  it,  they  may  repre-  8ect,9* 
sent  the  case  to  the  county  council,  and  the  coimty  coandl 
shall  inquire  into  the  representation. 

(3.)  If  on  any  such  representation,  or  on  any  proceeding 
nnder  the  Allotments  Acts,  1887(6)  and  1890,  a  comity  50*  51 
council  are  satisfied  that  snitahle  land  for  the  said  purpose  of  53  jt  54 
the  parish  council  or  for  the  purpose  of  allotments  (as  the  Vict.c,C5. 
case  may  be),  cannot  be  acquired  on  reasonable  terms  by 
voluntary  agreement,  and  that  the  circumstances  are  such 
as  to  justify  the  county  council  in  proceeding  under  this 
section,  they  shall  cause  such  public  inquiry  to  be  made  in 
the  parish,  and  such  notice  to  be  given  both  in  the  parish  and 
to  the  owners,  lessees,  and  occupiers  of  the  land  proposed  to 
be  taken  as  may  be  prescribed,  and  all  persons  interested 
shall  be  permitted  to  attend  at  the  inquiry,  and  to  support  or 
oppose  the  taking  of  the  land. 

(4.)  After  the  completion  of  the  inquiry,  and  considering 
all  objections  made  by  any  persons  interested,  the  county 
council  may  make  an  order  for  putting  in  force,  as  respects 
the  said  land  or  any  part  thereof,  the  provisions  of  the  Lands 
Clauses  Acts  with  respect  to  the  purchase  and  taking  of 
land  otherwise  than  by  agreement. 

(5.)  If  the  county  council  refuse  to  make  any  such  order, 
the  parish  council,  or,  if  the  proceeding  is  taken  on  the 
petition  of  the  district  council,  then  the  district  council,  may 
petition  the  Local  Government  Board,  and  that  Board  after 
local  inquiry  may,  if  they  think  proper,  make  the  order,  and 
this  section  shall  apply  as  if  the  order  had  been  made  by  the 
county  council.  Any  order  made  under  this  sub-section  over- 
ruling the  decision  of  the  county  council  shall  be  laid  before 
Parliament  by  the  Local  Government  Board. 

(6.)  A  copy  of  any  order  made  under  this  section  shall  be 
served  in  the  prescribed  manner,  together  with  a  statement 
that  the  order  will  become  final  and  have  the  effect  of  an  Act 
of  Parliament,  unless  within  the  prescribed  period  a  memorial 
by  some  person  interested  is  presented  to  the  Local  Govern- 
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8»ct9,  ment  Board  praying  that  the  order  shall  not  become  liv 
without  further  inqniiy. 

(7.)  The  Older  shall  be  deposited  with  the  Local  Govenh 
ment  Board ,  who  shall  inquire  whether  the  proviaons  of  this 
section  and  the  prescribed  regnlations  have  been  in  all 
respects  complied  with  ;  and  if  the  Board  are  satisfied  tkt 
this  has  been  done,  then,  after  the  prescribed  period— 

(a.)  If  no  memorial  has  been  presented,  or  if  every  such 
memorial  has  been  withdrawn,  the  Board  shall, 
without  further  inquiry,  confirm  the  order : 

(fr.)  If  a  memorial  has  been  presented,  the  Local  GoTern- 
ment  Board  shall  proceed  to  hold  a  local  inqniiy, 
and  shall,  after  such  inquiry,  either  confirm,  with 
or  without  amendment,  or  disallow  the  order : 

(c.)  Upon  any  such  confirmation  the  order,  and  if  amended 
as  so  amended,  shall  become  final  and  hate  the 
effect  of  an  Act  of  Parliament,  and  the  confirmatiou 
by  the  Local  Oovernment  Board  shall  be  conclnsiTe 
evidence  that  the  requirements  of  this  Act  have 
been  complied  with,  and  that  the  order  has  been 
duly  made,  and  is  within  the  powers  of  this  Act 

(8.)  Sections  two  hundred  and  ninety-three  to  two  hundred 
and  ninety-six,  and  sub-sections  (1)  and  (2)  of  section  tvo 
hundred  and  ninety-seven  of  the  Public  Health  Act,  1875, 
shall  apply  to  a  local  inquiry  held  by  the  Local  Government 
Board  for  the  purposes  of  this  section,  as  if  those  sections  and 
sub-sections  were  herein  re-enacted,  and  in  terms  made 
applicable  to  such  inquiry* 

(9.)  The  order  shall  be  carried  into  eflfect,  when  made  on 
the  petition  of  a  district  council,  by  that  councU,  and  in  any 
other  case  by  the  county  council. 

(10.)  Any  order  made  under  this  section  for  the  purpose 
of  the  purchase  of  land  otherwise  than  by  agreement  shall 
incorporate  the  Lands  Clauses  Acts  and  sections  seventy- 
seven  to  eighty-five  of  the  Railways  Clauses  Consoh'datioQ 
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Aot»  1845,(<;)  with  ihe  necessary  adaptations,  bnt  any  question  Sect  & 
of  disputed  compensation  shall  be  dealt  ydth  in  the  manner  8  &  9  Vict 
provided    by  section  three  of  the   Allotments  Act,   1887,^*    " 
and  provisoes  (a),  (6),  and  (o)  of  sub-section  (4)  of  that  sec- 
tion(<f)  are  incorporated  with  this  section  and  shall  apply 
accordingly :  Provided  that  in  determining  the  amount  of 
disputed  compensation,  the  arbitrator  shall  not  make  any 
additional    allowance    in    respect  of    the    purchase    being 
compulsory.(^) 

(11.)  At  an  inquiry  or  arbitration  held  under  this  section 
the  person  or  persons  holding  the  inquiry  or  arbitration  shall 
hear  any  authorities  or  parties  interested  by  themselves  or 
their  agents,  and  shall  hear  witnesses,  but  shall  not,  except 
in  such  cases  as  may  be  prescribed,  hear  counsel  or  expert 
witnesses. 

(12.)  The  person  or  persons  holding  a  public  inquiry  for 
the  purposes  of  this  section  on  behalf  of  a  coimty  council 
shall  have  the  same  powers  as  an  inspector  or  inspectors  of 
the  Local  Government  Board  when  holding  a  local  inquiry  ; 
and  section  two  hundred  and  ninety-four  of  the  Public 
Health  Act,  1875,  shall  apply  to  the  costs  of  inquiries  held 
by  the  county  council  for  the  purpose  of  this  section  as  if 
the  county  council  were  substituted  for  the  Local  Government 
Board. 

(13.)  Sub-section  (2)  of  section  two,  if  the  land  is  taken 
for  allotments,  and,  whether  it  is  or  is  not  so  taken,  sub- 
sections (5),  (6),  (7),  and  (8)  of  section  three  of  the  Allots* 
ments  Act,  1887,(/)  and  section  eleven  of  that  Act,  and  50  &  51 
section  three  of  the  Allotments  Act,  1890,  are  incorporated  53^  ^^  54    ' 
with  this  section,  and  shall,  with  the  prescribed  adaptations,  ^^^t.  c  65. 
apply  accordingly. 

(14.)  Where  the  land  is  acquired  otherwise  than  for  allot- 
ments, it  shall  be  assured  to  the  parish  council ;  and  any 
land  purchased  by  a  county  council  for  allotments  under  the 
Allotments  Acts,  1887  and  1890,  and  this  Act,  or  any  of 
them,  shall  be  assured  to  the  parish  council,  and  in  that  case 

2x 
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Ml9.  ieotions  fire  to  eight  of  the  Allotments  Act,  1887,  shall  apply 
MS  if  the  parish  council  were  the  sanitary  authority. 

(15.)  Nothing  in  this  section  shall  authorise  the  parisli 
conncil  to  acquire  otherwise  •than  by  agreement  any  land 
for  the  purpose  of  any  supply  of  water,  or  of  any  right 
of  way. 

(16.)  In  this  section  the  expression '*  allotments  "  includes 
common  pasture  where  authorised  to  be  acquired  under  the 
Allotments  Act,  1887. 

(17.)  Where,  under  the  Allotments  Act,  1890,  the  Allot- 
ments  Act,  1887,  applies  to  the  purchase  of  land  by  the 
county  council,  that  Act  shall  apply  as  amended  by  this 
section,  and  the  parish  council  shall  have  the  like  power  of 
petitioning  the  county  council  as  is  given  to  six  parUamentary 
electors  by  section  two  of  the  Allotments  Act,  1890. 

(18.)  This  section  shall  apply  to  a  county  borough  with 
the  necessary  modifications,  and  in  particular  with  the  modifi- 
cation that  the  order  shall  be  both  made  and  confirmed  bj 
the  Local  Government  Board  and  shall  be  carried  into  effect 
by  the  council  of  the  county  borough. 

(19.)  The  expenses  of  a  county  council  incurred  under 
this  section  shall  be  defrayed  in  like  manner  as  in  the  case  of 
a  local  inquiry  by  a  county  council  under  this  Act. 

(a)  Section  178  (ante^  p.  614)  deals  with  lands  belonging  to  the 
Duchy  of  Lancaster. 

(6)  Ante,  p.  660. 

(c)  Sections  77—86  of  the  Railways  Clauses  Act,  1845,  are  the 
sections  relating  to  mines,  anUf  pp.  358 — 370. 

{d)  Ar  to  an  allowance  for  oompulsory  purchase,  see  note  to  section  81 
of  the  Hou^iing  of  the  Working  Classes  Act,  1890,  ante,  p.  611. 

"  Suitable  Land  for  any  Purpo8e."-^me  of  the  puTpoees  for 
which  they  may  acquire  land  are  for  buildings  and  offices,  for  a  recrea- 
tion ground,  and  for  public  walks.  They  may  also  make  a  representa- 
tion under  the  Allotments  Acts  and  under  the  Housing  of  the  Working 
Classes  Act,  1890.  Parish  councils  have  alBo  power  to  adopt  tbe 
Lighting  and  Watching  Act,  1833 ;  the  Baths  and  Washhouses  Acts, 
1846—1882  ;  the  Burial  Acts,  1852—1885 ;  the  Public  Improvemoit 
Act,  1860  ;  and  the  Public  Libraries  Act,  1892.  Under  these  Acts  oom- 
pulsory powers  of  taking  land  are  not  conferred,  but  apparently  land 
may  be  acquired  compulsorily  under  this  section  for  the  purposes  of 
these  Acts. 
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10.  (1.)  The  parish  council  shall  have  power  to  hire  land  Sect.  10, 
for  allotments,  and  if  ihej  are  satisfied  that  allotments  are  Hiring  of 
required,  and  are  unable  to  hire  by  agreement  on  reasonable  aUotmento. 
terms  suitable  land  for  allotments,  they  shall  represent  the 
case  to  the  county  council,  and  the  county  council  may  make 
an  order  authorising  the  parish  council  to  hire  compulsorily 
for  allotments,  for  a  period  not  less  than  fourteen  years  nor 
more  than  thirty-five  years,  such  land  in  or  near  the  parish 
as  is  specified  in  the  order,  and  the  order  shall,  as  respects 
confirmation  and  otherwise,  be  subject  to  the  like  provisions 
as  if  it  were  an  order  of  the  county  council  made  under  the 
last  preceding  section  of  this  Act,  and  that  section  shall  apply 
as   if  it  were  herein   re-enacted   with  the   substitution   of 
"hiring**   for  *' purchase'*   and  with  the   other   necessary 
modifications. 

(2.)  A  single  arbitrator,  who  shall  be  appointed  in 
accordance  with  the  provisions  of  section  three  of  the 
Allotments  Act,  1887,  and  to  whom  the  provisions  of  that 
section  shall  apply,  shall  have  power  to  determine  any 
question — 

(a.)  As  to  the  terms  and  conditions  of  the  hiring  ;  or 

(&.)  As  to  the  amount  of  compensation  for  severance  ;  or 

(<;.)  As  to  the  compensation  to  any  tenant  upon  the  deter- 
mination of  his  tenancy  ;  or 

(d.^  As  to  the  apportionment  of  the  rent  between  the  land 
taken  by  the  parish  council  and  the  land  not  taken 
from  the  tenant ;  or 

(tf.)  As  to  any  other  matter  incidental  to  the  hiring  of  the 
land  by  the  council,  or  the  surrender  thereof  at  the 
end  of  their  tenancy  ; 

but  the  arbitrator  in  fixing  the  rent  shall  not  make  any 
addition  in  respect  of  compulsory  hiring. 

(3.)  The  arbitrator,  in  fixing  rent  or  other  compensation, 
shall  take  into  consideration  all  the  circumstances  connected 
with  the  land,  and  the  use  to  which  it  might  otherwise  be  put 
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Stitllk  bj  the  ownar  dnring  the  term  of  hiring,  and  any  depreciitiin 
of  the  yaloe  to  the  tenant  of  the  residne  of  his  holding  cvued 
b J  the  withdrawal  from  the  holding  of  the  land  hired  by  the 
parish  oonnciL 

(4.)  An  J  oompensati<Mi  awarded  to  a  tenant  in  respect  d 
anj  depreciation  of  the  Talne  to  him  of  the  residue  of  bis 
holding  eansed  bj  the  withdrawal  irom  the  holding  d  the 
land  hired  by  the  pariah  oonndl  shall,  as  far  as  possible,  be 
provided  for  by  taking  such  oompensation  into  aoconnt  in 
fixing,  as  the  case  may  require,  the  rent  to  be  paid  by  the 
parish  council  for  the  land  hired  by  them,  and  the  apportioned 
rent,  if  any,  to  be  paid  by  the  tenant  for  that  portion  of  tbe 
holding  which  is  not  hired  by  the  parish  counciL 

(5.)  The  award  of  the  arbitrator  or  a  copy  thereof,  together 
with  a  report  signed  by  him  as  to  the  condition  of  the  lanl 
taken  by  the  parish  comicil,  shall  be  deposited  and  preserved 
with  the  public  books,  writings,  and  papers  of  the  parish, 
and  the  owner  for  the  time  being  of  the  land  shall  at  aD 
reasonable  times  be  at  liberty  to  inspect  the  same  and  to  take 
copies  thereof. 

(6.)  8ave  as  hereinafter  mentioned|  sections  five  to  eight 

of  the  Allotments  Act,  1887,  shall  apply  to  any  allotment 

hired  by  a  parish  council  in  like  manner  as  if  that  council 

were  the  sanitary  authority  and  also  the  allotment  managers : 

Provided  that  the  parish  council — 

(a.)  May  let  to  one  person  an  allotment  or  allotments 

exceeding  one  acre,  but  if  the  land  is  hired  com- 

pulsorily,  not  exceeding  in  the  whole  four  acres  of 

pasture  or  one  acre  of  arable  and  three  acres  of 

pasture ;  and 

(6.)  May  permit  to  be  erected  on  the  allotment  any  stable, 

cowhouse,  or  bam  ;  and 
(c.)  Shall  not  break  up,  or  permit  to  be  broken  np,  ^1 
permanent  pasture,  without  the  assent  in  writiDg^^ 
the  landlord. 
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(7.)  On  the  determinAtion  of  any  tenancy  created  by  com-  Sect  1ft 
polsory  hiring  a  single  arbitrator  who  shall  be  appointed  in 
accordance  with  the  provisions  of  section  three  of  the  Allot- 
ments Act^  1887,  shall  have  power  to  determine  as  to  the 
amonnt  due  by  the  landlord  for  compensation  for  improve- 
mentSy  or  by  the  parish  council  for  depreciation,  but  such 
c(Mnpensation  shall  be  assessed  in  accordance  with  the  pro- 
visions of  the  Agricultural  Holdings  (England)  Act,  1883.      *«>  *7 

VlCtg  C«  DJL« 

(8.)  The  order  for  compulsory  hiring  may  apply,  with  the 
prescribed  adaptations,  such  of  the  provisions  of  the  Lands 
Clauses  Acts  (including  those  relating  to  the  acquisition  of 
land  otherwise  than  by  agreement)  as  appear  to  the  county 
council  or  Local  Government  Board  sufficient  for  carrying 
into  effect  the  order,  and  for  the  protection  of  the  persons 
interested  in  the  land  and  of  the  parish  council. 

(9.)  Nothing  in  this  section  shall  authorise  the  compulsory 
hiring  of  any  mines  or  minerals,  or  confer  any  right  to  take, 
sell,  or  carry  away  any  gravel,  sand,  or  clay,  or  authorise 
the  hiring  of  any  land  which  is  already  owned  or  occupied  as 
a  small  holding  within  the  meaning  of  the  Small  Holdings  55  k  56 
Act,  1892.  Vict  c.  81. 

(10.)  If  the  land  hired  under  this  section  shall  at  any 
time  during  the  tenancy  thereof  by  the  parish  council  be 
shown  to  the  satisfaction  of  the  county  council  to  be  required 
by  the  landlord  for  the  purpose  of  working  and  getting  the 
mines,  minerals,  or  surface  minerals  thereunder,  or  for  any 
road  or  work  to  be  used  in  connection  with  such  working  or 
getting,  it  shall  be  lawful  for  the  landlord  of  such  land  to 
resume  possession  thereof  upon  giving  to  the  parish  council 
twelve  calendar  months  previous  notice  in  writing  of  his 
intention  so  to  do,  and  upon  such  resumption  the  landlord 
shall  pay  to  the  parish  council  and  to  the  allotment  holders  of 
the  land  for  the  time  being  such  sum  by  way  of  compensation 
for  the  loss  of  such  land  for  the  purposes  of  allotments  as 
may  be  agreed  upon  by  the  landlord  and  the  parish  council, 
or  in  default  of  such  agreement,  as  may  be  awarded  by  a 


678  THB  LOOAL  GOVXSNMraT  ACT,  1894. 

Beet  10.  fingle  arbiirmtor  to  be  appointed  in  aooordance  with  ibe  pro- 
Tiaions  of  section  throe  of  the  Allotments  Act,  1887,  and  ths 
proTisions  of  that  section  shall  applj  to  snch  arbitrator. 

The  word  *^  landlord ''  in  this  snb-eection  means  the  person 
for  the  time  being  entitled  to  receiye  the  rent  of  the  land  hired 
b  J  the  parish  council. 

(11.)  The  Local  Government  Board  shall  annnallj  Isj 
before  Parliament  a  report  of  any  proceedings  nnder  tUs  ai^ 
the  preceding  section. 
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THE  DISEASES  OP  ANIMALS  ACT,  1894. 

57  &  58  Vict.  Cap.  57. 

An  Act  to  consolidate  the  Contagious  Diseases  {Animals)  Acty 
1878  to  1893.  [25th  August,  1894.] 

This  Act  consolidates  the  provisions  for  enabling  local  authorities 
to  prevent  the  spread  of  contagious  diseases  among  cattie,  sheep,  goats, 
aua  swine. 


8.  The  local  authorities  in  England  and  Wales  shall  he —    g^^  o 

(1.)  For  each  borough  not  being  a  borough   to  which  iKxiTaa- 
section  39  of  the   Local  Government  Act,  1888,  Enl^^ 
applies,  the  borough  council ;  and  Wales. 

(2.)  For  the  residue  of  each  administrative  county,  the  vict.  c.  41. 

coxmty  council. 
Provided  that  the  mayor  and  commonalty  and  citizens  of 
the  City  of  London,  acting  by  the  mayor,  aldermen,  and 
commons  of  that  city  in  common  council  assembled,  shall  be 
the  local  authority  for  the  City  of  London,  and  shall  be  the 
local  authority  in  and  for  the  county  of  London  for  the 
purposes  of  the  provisions  of  this  Act  relating  to  foreign 
animals. 


32.  (1-)  A  local  authority  may  provide,  erect,  and  fit  up  p^^^^ 
wharves,  stations,  lairs,  sheds  and  other  places  for  the  landing,  sion  of 
reception,  keeping,  sale,  slaughter,  or  disposal  of  foreign  or  rtatiw^ 
other  animals,  carcases,  fodder,  litter,  dung  and  other  things,  ^i™*  ^« 

(2.)  There  shall  be  incorporated  with  this  Act,  the  Markets 
and  Fairs  Clauses  Act,  1844,(a)  except  sections  6  to  9  and  jq  ^  jj 
51  to  60  thereof.  Vict  c.  14. 

(3.)  A  wharf  or  other  place  provided  by  a  local  authority 
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Sart^Sa.  shall  be  a  market  within  that  Act ;  and  this  Act  shall  be  tin 
special  Act    .    •    .    . 

(a)  See  anU^  p. 

Power  te  33.  (!•)  A  local  authority  may  purchase,  or  may  bj 
i^t^tr  •P^eeni«nt  take  on  lease  or  at  a  rent,  land  for  wharves  or 
to  acqidrt  other  places,  or  for  ose  for  burial  of  carcases,  in  cases  vbere 
there  is  not  any  ground  suitable  in  that  behalf  in  possessioa 
or  occupation  of  the  owner  of  the  animal,  or  any  common  (^ 
unindosed  land  suitable  and  approved  by  the  Board  of 
Agriculture  in  that  behalf,  or  for  any  other  purpose  of  tfab 
Act. 

(2.)  The  local  authority  may  (subject  to  any  agreement) 
dispose  of  land  so  acquired,  but  not  required  for  the  purposes 
of  this  Act,  carrying  the  money  produced  thereby  to  tie 
credit  of  the  local  rate. 

(3.)  The  regulations  contained  in  section  one  hundred  and 
seventy-six  of  the  Public  Health  Act,  1875,  shall  be  obaerred 
with  respect  to  the  purchase  of  land  by  a  local  authority  for 
the  purposes  of  this  Act,  as  if  the  local  authority  were  a  local 
board,  and  purposes  of  this  Act  were  purposes  of  that  Act : 
Provided  that  the  requisite  advertisements  and  notices  maj 
be  published  and  served  in  any  two  consecutive  months,  and 
tliat  the  local  rate  shall  be  substituted  for  the  rates  tber^ 
mentioned. 

(4.)  The  powers  conferred  by  this  section  may  be  exercised 
by  a  local  authority  with  respect  to  land  within  or  without 
their  district 

Section  176  of  the  Public  Health  Act,  187A,  xefened  to  in  «a)>- 
section  (3)  incorporates  the  Lands  Clauses  Acts,  and  contains  P^^^^ 
for  obtaining  provisional  orders  when  it  is  desired  to  purchase  lain 
compulsorily.    See  that  section,  anU^  p.  611. 
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THE  MERCHANT  SHIPPING  ACT,  1894. 

57  &  58  Vict.  Cap.  60. 

An  Act  to  consolidate    Enactments    relating    to    Merchaht 
SJuppinff.  [25tb  August,  1894.] 

*  •  •  *  • 

639-  (1.)  A  general  Hghthouse  anthoriiy  may  take  and  SecteSG. 
pnrchase  any  land  which  may  be  necessary  for  the  exercise  tJ*JJ^," 
of  their  lighthonse  powers,  or  for  the  maintenance  of  their 
works,  or  for  the  residence  of  the  light  keepers,  and  for  that 
purpose  the  Lands  Clauses  Acts  shall  be  incorporated  with 
this  Act,  and  shall  apply  to  all  lighthouses  to  be  constructed 
and  all  land  to  be  purchased  under  the  powers  thereof. 

(2.)  A  general  lighthouse  authority  may  sell  any  land 
belonging  to  them. 

Part  XI.  of  this  Act  deals  with  lighthouses.  The  general  light- 
house authority  in  England  and  Wales  and  the  Ohannel  Islands  and 
adjacent  seas  and  islands  is  the  Trinity  House.  The  general  lighthouse 
authority  has  power  to  erect  or  place  any  lighthouse  with  all  requisite 
works,  roads,  and  appurtenances ;  to  add  to,  alter,  or  remove  any  light- 
house ;  to  erect  or  place  any  buoy  or  beacon  ;  or  alter  or  remore  them  ; 
and  to  vary  the  character  of  any  lighthouse.    Section  638. 

The  Trinity  House  was  incorporated  hy  a  charter  of  Hen»  S ;  it  is 
not  a  department  of  the  State.  Gilbert  v.  Trinity  Home  Corporatiofh  17 
Q.  B.  D.  795. 
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THE  LANDS  CLAUSES  (TAXATION  OF  COSTS) 
ACT,  1895. 

58  A  59  Vict,  Cap.  11. 

An  Ad  to  amend  the  Law  relating  to  the   Taxation  of  Codi 
under  the  Lands  Clauses  AeU.  [14th  May,  1895.] 

Bb  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Tem- 
poral|  and  Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : — 

SecLl.       1*  (1*)  Where  under  the  Lands  Clauses  Consolidation  Act, 

FeoTfor     1845,  or  any  Act  incoporating  the  same,  any  question  of 

^^^       disputed  compensation  is  determined  by  the  verdict  of  a  jmy^ 

oompenia-  or  by  arbitration,  the  costs  of  and  incidental  to  the  inqniiy 

qoTriM*      ^^  ^  ^  arbitration  and  award  (as  the  case  may  be),  shall, 

aad  arbi-    if  either  party  so  requires,  be  taxed  and  settled  as  between 

s  &  9  vict  the  parties  by  one  of  the  masters  of  the  Supreme  Court,  and 

^  ^^*         such  fees  shall  be  taken  in  respect  of  the  taxation  as  may  be 

fixed  in  pursuance  of  the  enactments  relating  to  the  fees  to  be 

taken  in  the  offices  of  those  masters  ;  and  all  those  enactments 

(including  the  enactments  relating  to  the  taking  of  fees  by 

means  of  stamps)  shall  extend  to  the  fees  in  respect  of  snch 

taxation. 

81  k  8S         (2.)  Section  forty-five  of  the  Regulation  of  Railways  Act, 

c.  119.       1868,  and  section  one  of  the  Lands  Clauses  Consolidation  Act, 

V  ^^^18  1^^^»  ^®  hereby  repealed. 

As  to  taxation  of  costs  when  the  question  is  settled  by  a  jnir,  see  the 
Lands  Clauses  Act,  1845,  s.  53,  anie^  p.  102  ;  when  settled  bj  arbitnttion, 
see  section  1  of  the  Lands  Clauses  Act,  18G0,  antey  p.  439,  which  is 
hereby  repealed,  but  in  effect  re-enacted.  The  cases  on  taxation  of  coeta 
will  be  found  in  the  notes  to  that  section. 

Short  title.      2.  This  Act  may  be  cited  as  the  Lands  Clauses  (Taxation 
of  Costs)  Act,  1895. 


APPEIS^DIX. 


BETTERMENT. 

That  persons  whose  property  has  been  increased  in  Talne  Appndx. 
by  an  improTement  effected  by  local  authorities  should 
speciallv  contribute  to  the  cost  of  the  improyement  has  com- 
mended itself  to  many  persons  as  a  fair  and  reasonable 
principle.  John  Stoart  Mill,  in  speaking  of  the  '^  equality  of 
taxation"  (one  of  the  fundamental  principles  of  taxation 
enforced  by  Adam  Smith),  said  :  *^  There  are  cases  in  which 
exceptions  may  be  made  to  it  consistently  with  that  equal 
justice  which  is  the  groundwork  of  the  rule.  Suppose  that 
there  is  a  kind  of  income  which  constantly  tends  to  increase 
without  any  exertion  or  sacrifice  on  the  part  of  the  owners : 
the  owners  constitute  a  class  in  the  community,  whom  the 
natural  course  of  things  progressively  enriches,  consistently 
with  complete  pa^veness  on  their  own  oart.  In  such  a  case 
it  -would  DC  no  violation  of  the  principles  on  which  private 
properly  is  grounded  if  the  State  should  appropriate  the  in- 
crease of  wealth,  or  part  of  it  as  it  arises.  Now  this/'  he 
adds,  **  is  actually  the  case  with  rent.  The  ordinary  progress 
of  a  society  which  increases  in  wealth  is  at  all  times  tending 
to  augment  the  incomes  of  landlords,  to  give  them  both  a 
greater  proportion  of  the  wealth  of  the  community  indepen- 
dently of  any  trouble  or  outlay  incurred  by  themselves." 
This  '^  augmentment "  he  called  the  ^^  unearned  increment " 
and  proposed  to  tax.  **  Betterment "  as  a  principle  is  only  a 
proposal  to  tax  the  increment  when  it  clearly  and  directly 
arises  from  an  improvement  carried  out  by  a  pubUc  authority 
and  at  the  public  expense.  The  principle  nas  been  acted 
upon  in  America,  and  the  London  County  Council  sought  to 
apply  it  to  more  than  one  of  the  improvement  schemes  which 
it  proposed  to  carry  out.  Some  of  these  applications,  although 
they  commended  themselves  to  committees  of  the  House  of 
Commons,  were  rejected  by  committees  of  the  House  of 
Lords.    The  proposals  were  not  the  same  in  all  respects  as 
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thofle  which  were  embodied  in  two  ImproTemeni  BiQs  passed 
in  1894,  and  although  they  did  not  pass  into  kw  thej 
ultimately  led  the  House  of  Lords  to  appoint  a  select  conh 
mittee  to  consider  and  report  whether  in  the  case  of  imr 
proyements  sanctioned  by  Parliament  and  e£Fected  bj  &e 
expenditure  of  public  fmds,  persons,  the  value  of  whose 
property  is  clearly  increased  oy  an  improvement,  can  be 
eqmtably  rec^uired  to  contribute  to  the  costs  of  the  imDroTe- 
ments,  and,  if  so,  in  what  cases  and  under  what  conoitioDS 
Parliament  should  sanction  the  leyjing  of  such  contribntioDS 
in  local  Acts  or  provisional  orders. 

The  committee  took  evidence,  and  ultimately  reported  as 
follows : — 

TOWNS  IMPROVEMENTS  (BETTERMENT)- 

Report  by  the  eeleet  c(m%mUtee  appointed  to  eonsider  and  report 
whether^  in  the  ease  of  improvements  sanctioned  bf/  Ponii- 
ment  and  effected  hy  the  expenditure  of  publie  /Wfi 
persons^  the  value  of  whose  property  is  clearly  inereased  bj 
an  improvement^  can  be  equitably  required  to  eontrSmte  to 
the  costs  of  the  improvements^  andy  ifsOy  in  what  eases  and 
under  what  conditions  Parliament  should  sanction^  the 
levuinff  of  such  contributions  m  local  Acts  or  proviwm 
orders. 

Ordered  to  report. 

That  the  committee  have  met  and  considered  the  sabjed 
referrtxi  to  them,  and  have  agreed  to  the  following  report  v^ 

!•  The  committee  have  taken  evidence  from  the  promertef* 
of  several  Bills  which  have  contained  provisions  for  imposii^ 
what  has  been  called  a  betterment  charge  in  respect  w 
improvements  effected  by  local  audiorities. 

2.  They  have  also  had  before  them  witnesses  who  have  hi 
experience  of  the  actual  working  of  betterment  charges  io 
various  forms,  and  they  have  taken  the  evidence  of  other 
experienced  witnesses  and  of  gentlemen  who  have  written 
w^n  the  subject 

8.  They  made  known  their  willingness  to  hear  any  evidence 
that  any  municipal  body  or  local  authoril^  mij^ht  be  disposed 
to  lay  before  them.    Ine  committee,  having  rally  conHiaered 
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ihe  evidence  taken  before  them,  have  come  to  the  following  Appnto 
oonolnsionsi  viz. ; — 

(1.)  The  principle  of  betterment — in  other  words,  thel*™cipl«« 
principle  that  persons  whose  property  has  clearly 
been  increased  in  market  value  by  an  improvement 
effected  by  local  authorities  should  specially  con- 
tribute to  the  cost  of  the  improvement — is  not  in 
itself  unjust,  and  such  persons  can  equitably  be 
required  to  do  so.  But  the  effect  of  a  public  work 
in  raising  the  value  of  neighbouring  lands  is  shown 
by  experience  to  be  uncertain.  Whether,  in  any 
particular  case,  it  is  possible  for  a  valuer  to  pro- 
noxmce  that  such  an  effect  has  been  produced  by  the 
completion  of  any  public  work,  is  a  point  npon 
which  the  evidence  of  eminent  valuers  differs 
greatly. 

(2.)  The  Standing  Orders  should  be  amended  so  that  in^*^^ 
any  case  wnere  a  private  Bill  renders  any  property 
liable  to  a  special  charge  on  the  ground  that  ite 
market  value  will  be  increased  by  the  completion  of 
a  public  work,  the  owners  of  such  property,  or  of 
any  interest  therein,  shall  be  entitled  to  notice 
before  the  introduction  of  the  Bill,  in  like  manner  as 
if  the  property  were  to  be  compulsorily  purchased. 

(3.)  It  should  be  provided  in  the  Bill  that  within  some  ^^^^^e  of 
reasonable  period  after  the  completion  of  the  work,  *™®°^'- 
the  owner  of  the  property  intended  to  be  charged 
should  receive  notice  of  the  amount  of  the  charge 
which  the  local  authority  proposes  to  make  in 
respect  of  the  alleged  increase  in  the  market  value 
of  the  property  due  to  the  work  in  question.  Inas- 
much as  tne  appropriateness  of  the  period  must  to 
some  extent  depend  upon  the  nature  of  the  work 
and  the  condition  of  the  neighbourhood,  it  would  be 
difficult  to  fix  any  definite  time  applicable  to  all 
cases,  but  these  considerations  should  be  borne  in 
mind  by  the  committee  to  which  the  bill  is  referred. 
The  period  should  not  be  so  short  that  the  effect  of 
the  improvement  could  not  be  adequately  tested, 
and  it  snould  not  be  so  long  as  to  make  the  property 
intended  to  be  charged  suSer  in  its  market  value  by 
the  suspension  of  the  decision  as  to  the  charge. 

(4.)  In  default  of  acauiescence  by  the  person  on  whom  ?^*^ 
notice  is  served,  the  amount  of  tke  charge  to  be  JJ^x. 
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■V^di.  made  should  be  decided  by  an  arbitnitor,  imleas  die 

Mid  person  claima  to  go  before  a  jury,  and  ik 
decision  should  be  taken  with  as  Uttle  delay  u 


(5.)  All  the  costs  of  snch  arbitration  or  inquiry  before  a 
jury  shonld  be  borne  by  the  local  authority  claiining 
to  lay  such  charge,  unless  the  arbihutor  or  jury 
shall  find  or  award  the  same  sum  or  a  greater  sun 
than  that  which  the  local  authority  sought  to  lay 
upon  the  property,  in  which  case  each  partj  sluul 
bear  his  own  costs  incident  to  the  arbitration  or 
inquiry,  and  the  costs  of  the  arbitrator  or  jury  skQ 
be  borne  by  each  of  the  parties  in  equtd  propor- 
tions ;  unless  it  should  be  otherwise  ordered  by  the 
arbitrators,  or  in  the  case  of  a  jury  by  tie  Hiffh 
Court,  upon  the  ground  that  the  opposition  to  the 
proposed  charge  has  been  frivolous  and  yexatious. 
Worn-  (C.)  If  the  owner  has  property  in  the  immediate  nei^h- 

"****  boarhood  which  is  found  to  be  injured  in  its  market 

Yalue  by  the  same  work,  the  amount  of  the  injury 
should  DO  considered  in  determining  the  charge  to 
be  imposed  upon  him  for  improvements. 

Owner  (7.)  If  the  owner  is  of  opinion  that  the  charge  exceeds  the 

to*ieU^"*  enhancement  of  market  value  due  to  the  public 

nnim-  work,  he  should  be  entitled  to  claim  that  the  local 

proTed  authority  shonld  purchase  the  property  in  question 

^^^^  at  the  value  which  it  bore,  without  regard  to  any 

improvement  conferred  or  to  be  conferred  upon  it 
by  such  work ;  but  under  such  circumstances  a 
local  authority  purchasing  a  freehold  or  long  lease- 
hold should  not  be  compellable  to  dispossess  die 
occupying  tenants,  and  should,  if  they  prefer  it,  be 
empowered  to  purchase  the  reversion,  suoject  to  any 
intermediate  interests. 
(8.)  If  any  question  should  arise  as  to  the  incidence  of  the 
betterment  charge  between  any  of  the  persons 
entitled  to  different  interests  in  the  same  property 
charged,  the  question  should  be  determined  by 
arbitration, 

B»U*  (9.)  Various  witnesses  have  illustrated  their  opinions  by 

reference  to  the  Bills  now  before  Parliament,  but 
the  committee  (to  which  these  Bills  have  not  been 
referred)  has  formed  no  opinion  on  the  merits  of 
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either  of  the  Bills  in  question  ;  bnt  inasmuch  as  the  Appndz. 
provision  as  to  notices  in  paragraph  (2)  is  inap- 
plicable to  the  Bills  already  introduced,  the  com- 
mittee consider  that  it  ought  to  suffice  if  the  select 
committee  to  which  the  Bills  in  question  are  to  be 
referred  should  be  satisfied  that  adequate  notice  has 
been  given  to  all  persons  who  may  be  aflFected  by 
the  proposed  process  of  charging. 

(10.)  The  committee  have  received  evidence  upon  whatReconp- 
has  been  called  "  recoupment,"  that  is  to  say,  powers  ^^^^ 
given  to  a  municipal  or  other  public  body  to  take 
land  beyond  what  is  necessary  n)r  the  actual  execu- 
tion of  the  work,  so  that  some  part  at  least  of  the 
improved  value  may  be  secured  by  the  improving 
public  body  in  case  of  the  burden  upon  the  rate- 
payers. Some  evidence  was  given  by  persons  who 
nad  actual  experience  of  the  operation  of  such  a 
system,  the  general  effect  of  which  was  that  it  had 
not  proved  successful ;  but  the  committee  are  not 
satisfied  that  it  has  ever  been  tried  under  circum- 
stances calculated  to  make  it  successful,  inasmuch  as 
no  sufficient  power  has  ever  yet  been  given  to  local 
authorities  to  become  possessed  of  tne  improved 
properties  without  buying  out  all  the  trade  interests, 
a  course  which  is  inevitably  attended  with  wasteful 
and  extravagant  expenditure. 

Before  the  committee  issued  their  report,  two  Bills — ^the 
London  County  Council  (Tower  Bridge,  Southern  Approach) 
Bill  and  the  Manchester  Corporation  Bill — ^which  contained 
clauses  giving  effect  to  the  principle  of  betterment,  had  passed 
the  House  of  Commons.  After  the  report  of  the  Lords  Com- 
mittee had  been  made  public  these  Bills  came  before  a 
committee  of  the  House  of  Lords  (presided  over  by  Lord 
Cowper),  and  the  clauses  which  had  been  introduced  by  the 

Sromoters  with  the  object  of  giving  effect  to  the  recommen- 
atioDS  of  the  committee  on  betterment  were  carefully  con- 
sidered. We  have  thought  it  well,  as  these  clauses  will 
probably  be  regarded*  in  future  as  "  model  clauses,"  to  give 
these  in  the  form  in  which  they  left  the  committee  of  the 
House  of  Lords. 

Clauses  6  and  22  (which  follow)  are  taken  from  the 
Manchester  Corporation  Act,  1894,  but  the  clauses  in  the 
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London  Coimiy  Comicil  (Tower  Bridge,  Southern  Approidi) 
Acty  1894,  were,  we  believe,  practical]^  in  the  same  form. 

6.  Sabieot  to  the  provisionB  of  this  Act  the  corpontioiL 

^ umj  in  tne  lines  shown  npon    the    deposited  pbuis  ud 

^^^^ow^  according  to  the  levels  shown  npon  the  deponted  sections 
Bta,  te.  relating  thereto  reepectivelj  make  and  maintain  the  street 
improvements  and  other  works  hereinafter  described  and  maj 
in  the  lines  shown  on  the  deposited  plans  relating  thereto 
make  the  new  footpath  in  the  township  of  Barton-upon-Irwdl 
hereinafter  described  with  all  proper  works  and  oonvenienoes 
connected  therewith  respectively  and  may  exercise  the  powers 
hereinafter  mentioned  (that  is  to  say)  : — 

Firstly.  Thev  may  widen  on  the  east  dde  thereof  m  the 
township  and  parish  of  Manchester  in  the  coontj  of 
Lancaster  the  street  known  as  Half  Street  between 
Fennel  Street  and  the  street  called  Hanging  Ditch 
so  as  to  make  the  same  of  the  width  of  ten  yards ; 
Secondly.  They  may  widen  on  the  east  side  thereof  so 
much  of  Victoria  Street  in  the  township  and  pari^ 
aforesaid  as  lies  between  Cathedral  Yard  and 
Cateaton  Street ; 
Thirdly.  They  may  make  a  new  road  in  the  township  of 
Holme  in  the  parish  of  Manchester  in  the  coantT 
of  Lancaster  in  continnation  of  the  proposed  road 
or  street  leading  from  the  north-west  end  of  Hii1id<^ 
Hall  Road  across  the  Bridgewater  Canal  t»  and 
nnder  the  Manchester  Soath  Junction  and 
Altrinoham  Railway  snch  new  road  conunen<^S 
at  the  westerly  side  of  the  said  railway  and  tennin^ 
ing  at  the  westerly  side  of  the  railway  of  the 
Cheshire  Lines  Conunittee,  and  for  the  pim)ose 
thereof  may  alter  the  viaduct  upon  which  the  mr 
mentioned  railway  is  constructed  ; 
Fourthly.  They  may  stop  up  and  discontinue  and  estm- 

Sish  all  rights  <»  way  over  so  much  of  the  public 
itpath  in  the  townsnip  of  Barton-upon-Irwell  in 
the  parish  of  Eocles  in  the  county  of  Lanca«i«r 
leading  from  Davyhulme  to  Barton  which  crosses 
the  sewage  outfall  works  of  the  corporation  as  S^ 
between  a  point  on  such  footpath  four  hundred  and 
forty-seven  yards  or  thereabouts  northwards  fr^ 
its  junction  with  Davyhulme  Lane  and  the  point 
where  it  joins  Barton  Koad  and  in  lieu  thereof  they 
may  mase  a  new  footpath  in  the  same  townsbp 
andf  parish  between  the  points  aforesaid. 
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22.   And  whereas  the  street  improvements  firstly  and  Appndz. 
secondly  described  in  and  authorized  by  this  Act  inclnding  improTe- 
those  referred  to  in  or  arising  out  of  the  scheduled  agreements  ment 
(in  this  section  referred  to  as  "  the  Improvement  ')  iviU  be  ^'""K*' 
e£Peoted   out  of  public  funds  charged  over  the  whole  city 
and  will  or  may  subtantially  and  permanently  increase  in 
value   lands  in  the  neighbourhood   of  the  above-mentioned 
street  improvements  which  will  not  be  acquired  for  the  pur- 
pose thereof   and  it  is  reasonable  that  provision  should  be 
made  under  which   in  respect  or  in  consideration  of  such 
increased  value  a  charge  should  be  placed  on  such   lands. 
Therefore  the  following  provisions  shall  have  effect  provided 
that  the  same  shall  not  be  put  into  force  unless  the  corpora- 
tion by  resolution  of   the  council  within  two  years   after 
the  passing  of  this  Act  determine  so  to  do  : — 

(1.)  All  lands  within  the  limits  marked  on  the  deposited  ^v^l!^ 
plans  as  "limits  of  deviation  and  of  land  to  be^  '^^"^* 
acquired  "  in  relation  to  the  improvement 
but  which  shall  not  be  purchased  and  taken 
by  the  corporation  under  the  powers  of  this  Act 
shall  be  liable  to  have  an  improvement  charge  placed 
on  such  lands  or  some  of  them  (in  accordance  with 
the  provisions  hereinafter  set  forth)  in  respect  or  in 
consideration  of  any  substantial  and  permanent 
increase  in  value  which  is  clearly  shown  to  be 
derived  from  the  improvement ; 

(2.)  At  least  two  months  before  the  corporation  commence 
any  part  of  the  improvement  they  shall  give  notice 
by  registered  letter  addressed  to  each  owner,  lessee, 
or  occupier  of  anv  such  lands  within  the  limits  of 
deviation  and  of  land  to  be  acquired  shown  on  the 
deposited  plans  as  the  corporation  include  in  such 
specification ;  thereupon  any  such  owner,  lessee,  or 
occupier  may  apply  to  the  Local  Government  Board 
to  appoint  some  independent  person  to  make  a 
valuation  of  the  several  lands  within  the  hmits  of 
deviation  and  of  land  to  be  acquired  which  the 
corporation  have  included  in  the  specification.  A 
copy  of  the  specification  shall  be  aelivered  to  the 

Eerson  so  appointed  within  twenty-one  days  after 
is  appointment  and  the  person  so  appointed  shall 
thereupon  after  giving  sucn  notice  or  notices  as  the 
Local  Government  Board  may  direct  and  hearing 
any  parties  interested   and  applying  to  be  heard 
2y 
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prooaad  to  make  a  Talnation  of  all  rach  lands  wUcii 
iFalnaiton  is  hereafter  referred  to  aa  the  ^imtial 
valuation."  The  proper  coat  of  making  the  ioitial 
valuation  inclcidin^  the  reasonable  costs,  chargo, 
and  expenses  of  all  or  any  of  the  parties  intere^ 
(to  be  nxed  in  case  of  difference  by  tne  Local  QoTem- 
ment  Board)  shall  be  paid  by  the  corpoFadon ; 

Provided  that  if  within  one  month  after  the  service  of  the 
said  notices  no  application  be  made  for  the  appotnt- 
ment  of  a  person  to  make  the  initial  Talnation,  tbe 
corporation  shall  make  snch  application  and  tbe 
valoation  shall  be  made  accordingly ; 

In  making  snch  valaation  the  vainer  shall  sepanitelj 
distinguish  and  assess  in  each  case  the  value  of  tfc 
land  apart  from  that  of  any  existing  buildings 
thereon  and  shall  also  value  the  land  and  buildings 
as  a  whole,  and  shall  not  take  into  consideration 
any  increased  value  accruing  or  supposed  to  accrue 
to  such  land  or  buildings  from  or  in  consequence  of 
the  improvement  but  shall  only  take  into  consdera- 
tion  the  value  independently  of  the  improvement 
and  as  if  the  improvement  had  not  l)een  contem- 
plated; 

The  valuer  shall  also  separately  value  the  interest  of  the 
owner  of  any  sucii  lands  and  the  interest  of  even- 
lessee  of  any  such  lands  for  a  term  having  not  less 
than  twenty-one  years  to  run  at  the  date  of  the 
valuation  excluding  from  each  such  valuation  any 
trade  interest  and  shall  not  take  into  consideration 
any  increased  value  accruing  or  supposed  to  accrue 
to  snch  lands  from  or  in  consequence  of  the  improve- 
ment but  shall  only  take  into  consideration  the  value 
of  the  said  lands  independently  of  the  improvement 
and  as  if  the  improvement  had  not  been  contem- 
plated ; 

The  initial  valuation  when  made  shall  be  deposited  with  tie 
town  clerk  and  shall  be  kept  deposited  at  his  office 
and  shall  be  open  to  inspection  at  all  reasonable  times 
by  any  persons  and  tneir  duly  authorized  agents 
interested  in  any  lands  comprised  iu  the  said 
valuation ; 

(3.)  The  corporation  shall  not  sooner  than  twelve  months 
nor  later  than  three  years  after  tbe  issue  by  tbem  of 


Amem- 

ment 
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a  certificate  under  seal  of  the  completion  of  the  App&dx« 
improvement  cause  to  be  framed  an  assessment  ^-^ 
describing  the  lands  situate  within  the  said  limits 
and  comprised  in  the  said  valuation  which  the  cor- 
poration allege  ought  to  bear  and  pay  the  said 
improvement  charge  and  the  corporation  shall  in 
sucn  assessment  state  and  specify 

(a.)  The  names  of  the  owners  lessees  and  occupiers  of  the 
lands  described  in  the  said  assessment  respectively 
so  far  as  they  can  be  ascertained  i 

(6.)  The  amounts  by  way  of  charge  which  the  corporation 
allege  ought  to  be  charged  upon  such  lands 
respectively ; 

The  assessment  shall  contain  a  statement  of  the  amount 
which  the  corporation  allege  is  the  enhanced  market 
value  derived  by  the  lands  respectively  from  the 
improvement ; 

The  amount  to  be  proposed  in  the  assessment  as  the  charge 
to  be  placed  on  any  lands  under  the  provisions  of 
this  section  shall  be  equal  to  three  per  centum  per 
annum  upon  one-half  of  the  amount  which  the 
corporation  allege  is  the  enhanced  market  value 
derived  by  the  said  lands  from  the  improvement 
after  making  all  fair  and  proper  deductions  for 
rates  taxes  assessments  and  impositions  on  the  said 
lands  according  to  such  increased  value  ; 

(4.)  The  assessment  shall  be  submitted  to  and  considered  -^Ppro^^^ 
by  the  corporation  at  a  meeting  or  meetings  of  the  ment  by 
council  and    the   corporation    may  by  resolution  corpora- 
approve  the  same  either  with  or  without  modifica-  *^^^' 
tion  or  addition  as  they  think  fit ; 

(5.)  The  resolution  approving  an  assessment  shall  be  pub-  Notice  of 
lished  once  in  each  of  two  successive  weeks  in  two  ^^^ 
or  more  Manchester  daily  newspapers  with  an 
interval  of  at  least  six  clear  days  between  the  two 
publications  and  copies  of  such  resolution  shall 
be  publicly  posted  on  the  site  of  the  improvement 
to  which  it  relates  and  within  seven  days  of  the 
date  of  the  first  publication  of  the  resolution  copies 
thereof  shall  also  be  served  on  the  owners  lessees 
and  occupiers  of  the  lands  described  in  the  assess- 
ment. Provided  that  in  case  the  corporation  are 
unable  after  diligent  enquiry  to  ascertain  the  name 
2y2 
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AppDdz.  or  adilress  of  any  owner  or  lessee  on  whom  a  copj 

is  to  be  served  it  shall  be  sufficient  to  serve  a  copy 
of  the  resolution  either  by  delivering  the  same  lo 
the  occupier  of  the  lands  with  a  notice  that  ihe 
same  is  to  be  given  to  each  immediate  or  superior 
landlord  or  owner  or  by  affixing  a  copy  of  the 
resolution  to  some  conspicuous  and  convenient  phwe 
on  or  near  the  lands  ; 

The  notices  served  on  the  owners  lessees  and  oocnpieB 
under  this  section  shall  state  shortly  the  effect  of 
the  resolution  and  assessment  upon  the  lands  in 
respect  of  which  they  are  served  and  also  rf  the 
provisions  of  this  section  with  respect  to  the  time 
and  mode  of  objecting  to  the  assessment  aod  the 
grounds  on  which  the  assessment  may  be  ohjected 
to  the  right  to  have  the  matter  decided  bja  jorj 
and  the  payment  of  costs ; 
^T*  (^O  ^^^  •"^  ***®^  ^^  ^*®  ^f  ^®  fi^*  publication  of 

positodT  ^®  resolution  and  until  the   expiration  of  three 

months  from  the  date  of  the  last  publication  thereof 
the  assessment  or  copies  thereof  certified  by  the 
town  clerk  or  some  other  officer  of  the  corporation 
shall  be  kept  deposited  at  the  town  hall  and  shall 
be  open  to  inspection  at  all  reasonable  times  by  any 
I)erson  interested  ; 
ObjcctiMw  (7,)  During  the  said  period  of  three  months  any  owner  or 
menT**  lessee  of  any  lands  described  in  the  assessment  or 

the  occupier  thereof  for  the  time  being  may  hy 
written  notice  served  on  the  corporation  object  to 
the  assessment  on  any  of  the  grounds  following :-- 

(i.)  That  any  lands  in  which  he  is  interested  included  in 
the  assessment  ought  to  be  excluded  by  reason  that 
it  has  not  been  or  cannot  be  clearly  shown  that  the 
market  value  of  the  lands  to  which  the  notice  related 
is  substantially  and  permanently  increased  by  the 
improvement ; 

(ii.)  That  the  amount  of  any  charge  proposed  to  be  placw 
upon  any  lands  in  wmch  he  is  interested  ought  to  he 
varied ; 

(ill.)  That  the  assessment  is  incorrect  in  respect  of  some 
matter  of  fact  to  be  specified  in  the  objection; 

At  any  time  during  the  said  period  of  three  months  after 
the  last  publication  of  the  assessment  the  owner  or 
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lessee  of  any  lands  npon  which  a'charge  under  this  Appndz. 
section  is  proposed  to  be  placed  who  may  be  the 
owner  or  lessee  of  other  property  in  the  immediate 
neighbonrhood  of  the  improvement  whether  within 
or  without  the  limits  of  deviation  and  of  land  to 
be  acquired  may  give  written  notice  to  the  corpora- 
tion that  substantial  and  permanent  decrease  in  the 
value  of  such  other  property  has  been  caused  by  the 
improvement,  and  that  he  claims  that  such  decrease 
shall  be  considered  by  the  arbitrator  and  if  it  be 
clearly  shown  that  any  substantial  and  permanent 
decrease  in  the  value  of  such  other  property  has 
been  caused  by  the  improvement,  the  arbitrator 
shall  deduct  the  same  before  determining  the 
amount  of  the  charge  in  respect  of  such  lands ; 

For  the  purposes  of  this  section  joint  tenants  or  tenants 
in  common  may  give  any  such  notice  as  aforesaid 
through  one  of  their  number  authorised  in  writing 
under  the  hands  of  the  majority  of  such  joint 
tenants  or  tenants  in  common,  and  any  lessees  may 
combine  in  a  notice  ; 

(8.)  If  at  the  expiration  of  the  said  period  of  three  months  If  no  ob- 
no  notice  of  objection  shall  have  been  served  on  the  i^^^^ 
corporation    then    the    corporation    may    publishment 
notice  to  that  effect  in  the  London  Gazette^  and  as  final 
from  the  date  of  such  notice  such  assessment  shall 
become  final ; 

(9.)  If  any  such  notice  of  objection  be  served  on  the  ArMtmtor 
corporation  within  the  said  period  of  three  months,  *?  wttle 
then    the  corporation    may  apply  to  the    Local  ^  J^'*®°*' 
Government  Board  to  appoint  an  arbitrator  for  the 
purposes  of  this  section  and  the  Local  Government 
Board  shdl  appoint  an  arbitrator  accordingly,  and 
as  often  as  any  such  arbitrator  shall  die  or  resign, 
or  become  incapable   of  acting  (previous  to  the 
making  of  an  award  as  hereinafter  provided),  the 
corporation  may  in  like  manner  apply  to  the  said 
board  and  the  said  board  shall  from  time  to  time 
appoint  another  arbitrator  in  his  stead,  and  every 
such  arbitrator  shall  be  entitled   to   such  fees   or 
remuneration     as    may    be    fixed  by    the    Local 
Government  Board ; 

Provided  that  at  the  time  of  serving  an  objection  to  the 
amoxmt  of  the  charge  imposed,  upon  any  lands  the 
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Afftit,  owner,  lessee,  or  occupier  so  objecting  may  ^tb 

notice  in  writing  to  the  oornoration  that  he  reqniiei 
the  same  to  be  determined  by  a  jnry  instead  of  an 
arbitrator,  and  thereupon  the  corporation  sM 
forthwith  issue  their  warrant  to  the  snerifF  or  other 
proper  person  requiring  him  to  summon  a  juir  to 
determine  the  matter  of  such  objection  and  to 
determine  the  amotmt  to  be  charged  upon  the 
knds  in  nursuance  of  this  section.  Thereapon  the 
matter  or  such  objection  shall  (subject  to  tne  pro- 
visions as  to  costs  hereinafter  set  forth)  be  deter- 
mined in  the  same  manner  as  a  question  of  disputed 
compensation  under  the  Lands  Clauses  Acts.  The 
record  of  the  verdict  shall  be  delivered  by  the 
sheriff  or  other  officer  before  whom  such  inquiry 
was  held  to  the  arbitrator  who  shall  thereupon 
amend  the  assessment  by  inserting  therein  in  respect 
of  the  lands  to  which  the  objection  related  the 
amount  found  by  the  verdict  of  the  jury. 
Amend-  (10.)  The  corporation  mav  any  time  before  the  appoiut- 
^^  ment  of  the  arbitrator  but  subject  to  the  provisions 

meat.  of  this  Section  by  resolution  amend  the  assessment 

so  as  to  include  in  the  assessment  as  amended  any 
lands  by  this  Act  made  liable  to  have  an  improve- 
ment cKarge  placed  upon  them  and  comprised  in  the 
initial  valuation  but  not  in  the  oriffinal  assessment 
and  may  fix  the  sums  proposed  to  be  charged  upon 
any  such  lands  but  any  such  resolution  shall  be 
published  and  copies  thereof  shall  be  served  and 
copies  of  the  amended  assessment  deposited  for  public 
insnection  in  the  manner  hereinbefore  prescribed 
witn  respect  to  the  original  resolution  and  a^se^ 
ment,  and  objections  may  be  made  to  the  amended 
assessment  in  like  manner  and  if  made  shall  be 
dealt  with  and  determined  in  like  manner  as  objec- 
tions to  the  original  assessment ; 
Procctluro  (H.)  (i.)  The  corporation  at  any  time  after  the  appoint- 
of  arbi.  ment  of  the  arbitrator  may  apply  to  the  arbitrator 

*'**^''  to  apj)oint  a  time  for  determining  the  matter  of 

all  objections  made  as  in  this  section  mentioned  «id 
for  making  an  award,  and  shall  jjublish  a  notice 
of  the  time  and  place  appointed  and  copies  of 
such  notioe  shall  be  served  upon  the  objectors  and 
also  upon  the    owners,  lessees,   and   occupiers  w 
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anjr  lands  inserted  or  which  it  may  be  proposed  AppngbL 
to  insert  in  the  awatd  (being  in  all  cases  lands 
by  this  Act  made  liable  to  have  an  im{)rovement 
charge  placed  npon  them  and  comprised  in  the 
initial  valuation)  and  at  the  time  and  place  so 
appointed  the  arbitrator  may  proceed  to  hear  and 
determine  the  matter  of  all  such  objections.  The 
arbitrator  may  amend  the  assessment  on  the  applica- 
tion either  of  any  objector  or  of  the  corporation. 
Proyided  that  if  he  insert  in  the  award  any  lands  or 
the  name  of  any  person  not  included  in  the  original 
assessment  or  increase  the  amount  of  the  charge  on 
any  lands  such  notice  as  the  arbitrator  may  think 
sufficient  shall  be  given  to  the  persons  affected  to 
enable  them  to  object  to  such  insertion  or  increase ; 

(ii.)  The  arbitrator  may  also,  if  he  think  fit,  adjourn  the 
hearing  and  direct  any  further  notices  to  be  given  ; 

(iii.)  No  objection  to  any  assessment,  or  award  which  could 
be  made  under  this  Act  shall  be  otherwise  made  or 
allowed  in  any  court  proceeding  or  manner  whatso- 
ever; 

(iv.)  All  the  reasonable  and  proper  costs  of  any  such 
arbitration  and  of  such  inquiry  before  a  jury  and 
incident  thereto  shall  be  borne  by  the  corporation 
unless  the  arbitrator  shall  award  or  the  jury  shall 
give  their  verdict  for  the  same  amount  of  charge  as 
snail  have  been  proposed  in  the  assessment  or  for  a 
greater  amount  in  which  case  each  party  shall  bear 
his  own  costs  incident  to  the  inquiry  or  arbitration 
and  the  costs  of  the  arbitrator  or  jury  shall  be 
borne  in  equal  proportions :  Provided  that  if  it 
shall  appear  to  the  ar  oitrator  or  in  case  of  an  inquiry 
bv  a  jury  to  a  judge  of  the  High  Court  that  any 
objection  to  the  amount  proposea  to  be  assessed  was 
frivolous  and  vexatious  tne  arbitrator  or  judge  may 
make  such  order  concerning  the  costs  of  the  person 
making  stich  objection  as  to  him  may  seem  meet ; 

(v.)  Where  such  costs  are  ordered  to  be  paid  or  become 
payable  by  an  objector  or  objectors  the  arbitrator 
may  if  he  thinks  fit  add  such  costs  to  the  charge 
apportioned  on  the  estate  or  interest  of  the  objector 
or  objectors ; 

(13.)  When  and  so  soon  as  the  assessment  and  any  amend*-  I'uua 
ments  thereof;  and  all  objections  thereto  respec-^^^^^ 
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tiyely  shall  have  heen  disposed  of  as  by  this  section 

directed  the  arbitrator  shall  issue  an  award  under 
his  hand,  which  shall  be  final  and  conclnsiye  for  all 
purposes  ; 
A  copy  of  the  award    shall  be   published   once  in  the 
London   Gazette  and  notice  of    such  award  shall 
be  served    upon  the    owners  or  reputed  owners, 
lessees  or  reputed  lessees  and  occupiers  of  the  lands 
affected  thereby  ; 
K^p*  o*        (13.)  If  no  objection  as  hereinbefore  provided  be  made  to 
*^**'  the  assessment,  the  amount  defined  by  the  assess- 

ment or  the  amended  assessment  (and  if  an  award 
be  made  as  hereinbefore  provided  then  the  amonnt 
defined  by  the  award)  as  the  charge  in  respect 
of  any  lands  shall  be  a  charge  and  incnmbrance 
thereon,  and  the  corporation  shall  cause  the  same  to 
be  registered  as  a  land  charge  under  the  I^d 
Charges  Begistration  and  Searcnes  Act  1888 ; 
^^h^^  (14.)  The  charge  in  respect  of  any  lands  as  fixed  by  the 
oiciMrgc  award  diall  (subject  to  the    following  provision) 

begin  to  be  payable  on  the  first  day  of  Apiil  or 
October  as  the  case  may  be  next  ensuing  after  the 
date  of  the  award,  and  shall  be  payable  thereafter 
half-yearly  until  redeemed  and  satisfied. 
The  improvement  charge  charged  upon  any  lands  shall  be 
apportioned  between  the  several  parties  having  any 
estate  or  interest  in  such  lands  as  they  shall  agr^, 
or  as  in  case  of  difference  shall  be  determined  by  the 
arbitrator. 
The  arbitrator  in  making  the  avrard  shall  take  into  con- 
sideration all  the  circumstances  of  the  case  and  m 
particular  shall  consider  the  several  interests  in  sncJi 
lands  and  the  time  at  which  they  severally  expire 
and  may  make  the  commencement  of  such  charge 
dependent  on  the  expiration  of  any  term  of  years  or 
other  period,  or  on  the  happening  of  any  event  as  he 
shall  deem  fair  and  eqmtable.  The  improrenient 
charge  charged  upon  any  lands  shall  be  apportioned 
between  the  several  parties  having  any  estate  o^ 
interest  in  such  lands  as  they  shall  agree,  or  as  in 
the  event  of  no  agreement  being  made^  or  so  far^ 
any  such  agreement  shall  not  extend,  shall  be 
determined  by  the  arbitrator,  who  may  apportion 
the  incidence  of  such  charge  as  between  the  fre^ 
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hold  and  any  other  estate  or  interest  in  the  lands,  Appndj 
during  the  period  of  any  existing  term  of  years  for 
which  the  same  is  held  at  the  date  of  the  award  ; 

(15.)  The  charge  due   in  respect  of  any  lands  shall  be  CoUectioi 
payable  to  the  corporation  on  demand,  and  may  be  ^  *^"*'*^ 
collected  on  behalf  of  the    corporation    by  snch 
persons  as  they  may  appoint  for  that  purpose  ; 

Where  any  lands  in  respect  of  which  a  charge  is  payable 
are  occupied  by  any  person,  the  corporation  may 
collect  the  annual  payments  due  in  respect  of  the 
charge  from  such  person.  But  if  he  be  not  the 
person  for  the  time  being  liable  to  the  payment  of 
the  charge  or  any  part  thereof,  then  he  may  deduct 
from  any  rent  payable  by  him  the  charge  or  any 
part  thereof  payable  by  any  other  person,  and  any 

Serson  receiving  such  rent  (if  he  be  not  the  person 
able  to  pay  the  charge  or  any  part  thereof)  may 
in  like  manner  deduct  from  any  rent  payable  by 
him  the  charge  or  such  part  thereof  as  is  payable  by 
any  other  person,  so  that  the  proper  deduction  may 
in  each  case  be  made  from  the  rent  paid  to  the 
person  or  persons  by  whom  the  charge  or  any 
portion  thereof  is  payable  ; 

In  case  of  default  being  made  in  any  payment  due  to  the 
corporation  in  respect  of  the  charge  the  amount 
thereof  may  be  recovered  in  any  court  of  summary 
jurisdiction,  and  in  addition  the  corporation  may 
have  and  exercise  such  remedies  for  recovering 
the  same  as  are  conferred  by  the  Conveyancing  and 
Law  of  Property  Act,  1881,  with  regard  to  sums 
payable  by  way  of  rent-charge  ; 

(16.)  Any  owner,  lessee,  or  occupier  of  any  lands  subject  Redemp- 
to  the  charge  or  any  other  person  interested  therein  *^^°  ^^ 
may  from  time  to  time  reaeem  the  same  by  agree-  ^   ^^* 
ment  vnth  the  corporation,  and  shall  be  entitled 
from  time  to  time  to  redeem  the  charge  upon  any 
lands  on  payment  to  the  corporation  of  any  arrears 
thereof,  and  of  a  sum  equal  to  thirty-three  times  the 
amount  of  such  charge,  and  from  and  after  such 
redemption  the  charge  shall  be  deemed  to  be  satis^ 
fied,  and  shall  be  no  longer  payable  in  respect  of 
the  said  lands,  and  the    corporation  shall  give  a 
certificate  under  their  common  seal  that  the  said 
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charge  is  redeemed  and  satisfied,  which  diall  be 
~^  snfflcient  eridence  thereof ; 

^^^'^StT        ^^^'^  ^  ^^  '^y  owner  or  owners  of  anr  knds  in  respect 
"^c^Y  term  ifl  of  which  a  diarge  is  payable  under  this  section  vbo 

c^'-TtJtiii  alone  or  together  have  power  to  sell  the  fee  simple 

"  of  such  lands  subject  to  any  lease  or  leases  thereof 

or  (b)  any  such  owner  or  owners  of  any  snch  hnds 
and  any  lessee  or  lessees  of  the  same  for  a  term 
haying  not  less  than  twenty-one  years  to  run  at  the 
date  of  the  initial  yalnation  who  alone  or  together 
haye  power  to  surrender  his  or  their  lease  or  leases 
so  that  the  terms  of  years  thereby  created  shall 
merge  in  the  fee  simple  and  inheritance  of  sach 
lands  are  of  oinnion  that  such  charge  is  greater 
than  it  should  be  in  reference  to  the  enhancement 
or  supposed  enhancement  of  the  yalue  of  such  lands 
by  reason  of  the  improvement  they  may  at  any  time 
within  six  months  after  such  charge  ferst  becomes 
payable  by  notice  in  writing  seryed  upon  the 
corporation  require  them  to  purchase  their  estate 
and  interest  in  such  lands  and  the  corporation  shall 
thereupon  purchase  and  take  the  same  accordingly 
at  the  yalue  specified  in  the  initial  yaluation  ; 
(18.)  If  within  one  month  after  the  receipt  of  any  snch 
notice  by  any  owners  or  by  any  owners  and  lessees 
requiring  the  coriK)ration  to  purchase  their  estate 
and  interest  in  any  lands  in  manner  aforesaid  the 
corporation  shall  elect  to  abandon  the  proposed 
charge  to  which  such  notice  relates  the  corporation 
may  giye  notice  by  registered  letter  addressed  to 
sucn  owners  or  to  such  owners  and  lessees  of  their 
intention  to  abandon  the  same  and  thereupon  the 
corporation  shaU  be  relieyed  from  any  liability  to 
purchase  such  lands  or  the  estate  or  interest  therein 
to  which  the  notice  relates  and  the  charge  so  far  as 
relates  to  such  lands  or  any  estate  or  interest  therein 
shall  cease  provided  that  the  corporation  shall  pay 
to  the  owners  or  to  the  owners  aivl  lessees  as  the 
case  may  be  all  costs  charges  and  expenses  reason- 
ably and  properly  incurred  by  them  in  consequence 
of  the  said  lands  haying  been  included  in  the 
assessment  such  costs  faiUng  agreement  to  be  settled 
by  a  master  of  the  high  court ; 
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(19.)  Where  the  incidence  of  the  charge  as  between  any  Appndx. 
persons  interested    in    the  lands  is   regalated  or  as  to 
affected  by  contract  or  covenant,  the  arbitrator  shall  existing 
have  regard  to  such  contract  or  covenant,  and  this  ^^^ntracta. 
Act  shaU  not  be  deemed  to  alter  the  effect  of  such 
contract  or  covenant ; 

(20.)  The  eicpression  ''lands"  in  this  section  shall  not ^^t to 
include  any  main  pipe  or  apparatus  for  supplying  include 
gas  or  water  or  any  culvert,  pipe,  tube,  apparatus  or  pipes,  &c. 
wire  for  electric  lighting,  telephone   or  liydraulic 
purposes,  or  any  estate  or  interest  in  land  in  respect 
of  any  such  main  pipe,  apparatus,  cidvert,  tube  or 
wire. 

(21.)  The  Arbitration  Act,  1889,  shall,  subject  to  the  pro-  Arbitra- 
visions  of  this  section  apply  to  the  arbitrator  and  ^^  -^^ 
procedure  before  him,  except  that  the  award  shall 
be  final,  and  binding  on  all  parties.(a) 

(a)  These  clauses  were  inserted  in  the  London  County  Council 
(Tower  Bridge  Southern  Approach)  Bill,  by  a  committee  of  the  House 
of  Commons,  in  the  session  of  1895. 


^T 


THE  CORPORATION  OF  EDIif  BURGH  v.  THE 
NORTH  BRITISH  RAILWAY  COMPANY. 

The  following  is  the  text  of  Lord  Shand's  proposed 
Finding(a)  in  the  arbitration  between  the  Corporaiioii  of 
Edinburgh  and  the  North  British  Railway  Company,  as  to 
the  ^-alue  of  the  knd  taken  by  the  latter  in  Princes'  Street 
(iardena.  The  corporation  first  made  a  claim  for  80,000/, 
The  claim  was  increased  to  150,000/. ;  and  it  was  this  sum 
that  was  put  before  the  arbiters.  Lord  Shand  finds  tint  tbe 
fair  value  of  the  land  taken  was  in  all  26,500/.  :— 

Proposed  Findings  in  Abbitbation   bbtwbbn  the  Cob- 

PORATION      OF     EdINBUBOH    AND     THE    NOBTH  BRITISH 

Railway  Coxpant. 

Edinburgh,  25th  October,  1892. 

Having  fully  considered  the  evidence,  oral  and  written, 
and  the  arguments  of  counsel,  and  having  also  learned  w 
views  of  the  arbiters,  orally  and  in  writing,  at  a  meeting  with 
them,  when  they  intimated  that  they  were  unable  to  agree  to 
an  award,  and  naving  repeatedly  visited  and  inspected  the 
ground,  I  propose  to  find  that  the  sum  due  and  pap^'^  ^ 
tne  claimants  by  the  respondents,  the  North  British  Bailey 
Company,  as  compensation  to  the  claimants  : — 

JF7r*(.— For  their  interest  in  the  lands  and  hereditamente 
taken  by  the  company  by  virtue  of  the  provisions  ol  tw 
North  British  Railway  ( Waverley  Station,  Ac.)  Act,  1891> 
and  Acts  therewith  incorporated  under  their  notice  ana 
relative  schedule  referred  to  in  the  proceedings,  and  specified 
in  the  Joint  Minute,  No.  61  of  Process,  and  for  the  damage 
or  injury  sustained,  and  to  be  sustained  by  the  remaining 
lands  belonging  to  the  claimants,  by  or  through  the  taking  ot 
said  lands  and  nereditaments,  amounts  to  the  sum  oi  hrenir- 
three  thousand  five   hundred   pounds.      Second. — ^For  their 


(«)  The  "findings"  are  called  "proposed  findings,"  but  they  vew 
acquiesced  in. 
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interest  in  the  lands  belonging  to  the  Bank  of  Scotland  Appndx. 
referred  to  in  the  said  notice  and  relative  schedule  and  joint 
minute  amounts  to  the  sum  of  one  thousand  pounds.  And, 
Thirds  for  their  interest  in  the  lands  belonging  to  the  Crown, 
also  referred  to  in  the  said  notice,  and  relative  schedule  and 
joint  minute,  amounts  to  the  sum  of  two  thousand  pounds 
— making  in  all  the  total  sum  of  twenty-six  thousand  five 
hundred  pounds. 

I  allow  representations  against  these  proposed  findings  to 
be  lodged  by  either  party  within  eight  days  from  the  date 
hereof. 

(Signed)        Shand. 

Note. — I  have  had  no  difficulty  in  holding  that  the 
principle  of  fixing  the  compensation  payable  by  the  company 
on  the  basis  of  reinstatement  is  quite  inapplicable  to  the 
circumstances  of  the  case.  Where  a  church  or  public  build- 
ing or  business  premises  are  taken  or  so  seriously  interfered 
■with  by  a  railway  company  that  they  can  no  longer  be 
properly  used  for  the  purpose  for  which  they  were  erected  or 
occupied,  the  cost  of  reinstatement  is,  generally  speaking,  a 
fair  mode  of  fixing  the  compensation  due.  Even  in  that  case 
it  has  never  been  held  that  the  sum  payable  is  to  be  taken  on 
the  footing  that  immediately  contiguous  ground  must  be 
substituted  as  the  site  for  new  buildings,  and  the  costs  of  this 
paid  for,  though  it  may  involve  the  purchase  and  removal  of 
other  buildings,  however  valuable,  on  such  contiguous  ground. 
In  such  cases  the  cost  of  reinstatement  is  given  by  taking  the 
most  suitable  and  convenient  ground  which  can  be  obtained 
without  imposing  any  such  extraordinary  condition  as  that  of 
purchasing  adjacent  ground,  however  great  its  value,  and 
though  already  covered  with  expensive  buildings. 

Again,  reinstatement  or  the  offer  of  a  sum  sufficient  for  the 
purpose,  may  often  form  a  good  answer  to  an  extravagant 
claim,  as,  for  example,  in  the  case  of  an  exorbitant  claim 
under  a  fire  insurance  policy,  or  it  might  be  even  in  a  case 
like  the  present,  where  parts  of  a  property  have  been  taken. 
If  the  company  could  have  pointed  to  garden  ground  which 
might  be  got  on  reasonable  terms,  and  which,  from  its 
situation,  would  form  a  fair  substitute  for  the  ground  taken, 
and  as  such  might  be  added  to  the  gardens,  the  cost  of  such 
reinstatement  might  form  a  just  measure  of  the  compensation 
to  be  paid  for  the  ground  appropriated.  In  this  instance  no 
such  proposal  can  be  made  by  the  company,  because  the 
circumstances  do  not  admit  of  it. 
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In  the  case  which  has  here  ocenrred,  of  gardens  or  pleasoie 
groond  with  an  existing  railway  pas^in^  throngh  them,  as  it 
has  done  for  nearly  half  a  centarr,  it  is  impossible  to  suggest 
that,  in  consequence  of  the  ground  taken,  the  gardens  uiTe 
been  now  made  nnfit  for  the  nse  to  which  they  haTe  been 
hitherto  dedicated,  or  have  been  so  seriously  'bjured  that 
substituted  ground  adjoining  is  required  to  render  Uiem  useful 
and  suitable  for  the  purpose  they  now  serre.  AccordiBglj, 
the  view  presented  by  ihe  first  two  witnesses  for  the  claimants 
(resulting  in  a  yaluation  of  upwards  of  150,000/.),  tbat  the 
company  must  pay  for  the  two  acres  appropriated,  and  which 
have  bet»n  taken  In  strips  of  varying  oreadth  from  different 
parts  of  the  banks  of  the  gardens  adjoining  the  existing  line, 
at  the  estimated  rate  which  it  would  cost  the  company  to 
acquire  land  in  Princes*  Street,  to  be  substituted  by  way  of 
reinstatement,  is  so  extravagant  that  it  required  onlj  to  be 
stated  to  be  at  onoe  rejected.  If  the  principle  were  soimd, 
it  must  go  the  length  in  its  application  of  giving  the  corpon- 
tion  right  to  a  sum  which  would  not  only  pay,  as  the  witnesses 
snggefited,  the  enormous  estimated  value  of  the  valuable  sites 
or  stances  on  which  buildings  now  exist,  but  would  also  pij 
for  the  cost  (under  an  Act  of  Parliament,  which  the 
legislature  would  never  grant^  of  throwing  Princes'  Street 
considerably  further  to  the  nortn,  and  taking  down  the  valnaWe 
buildings  on  its  present  frontage,  an  amount  which  no  one 
could  )x>88il)ly  estimate  or  predict. 

Reinstatement  being  out  of  the  question,  how,  then,  is  the 
ground  te  Ire  valued  ?  All  of  the  witnesses  on  both  sides  were 
agreed  tliat  it  was  most  difficult  to  find  a  clear  means  of 
putting  a  value  in  money  on  the  land  as  now  used.  Thej 
concurred  in  thinking  that  the  ground  of  Princes'  Street 
Gardens,  east  and  west,  was  in  its  present  condition  as  garden 
and  pleasure  ground  of  much  greater  value  to  the  city  and 
the  corporation  than  it  would  be  if  applied  to  any  other 
purpose.  There  is  no  doubt  of  the  truth  of  this,  and  the 
history  of  the  gardens  shows  that  the  corporation  hare  been 
all  along,  or  at  least  for  very  many  years,  alive  to  the  great 
importance  of  maintaining  the  deep  and  picturesque  valley  at 
the  bottom  of  the  Oastlo  Rock,  and  of  the  green  sloping  banb 
on  its  southern  sides,  forming  the  separation  between  the 
new  town  and  the  old,  as  garden  or  pleasure  ground,  for  this 
valley  is  the  distinguishing  feature  of  the  centre  of  the  dtr^ 
which  gives  it  so  great  beauty.  As  explained  by  Mr.  Adam, 
the  City  (Jhamberlain,  by  various  Acts  of  Parliament  in  the 
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beginning  and  middle  of  last  century,  the  corporation  acquired  APPO<to, 
wmt  was  then  known  as  the  North  Loch,  and  the  north  bank 
of  the  Loch,  and  in  a  series  of  statutes,  certainly  from  1816 
downwards,  promoted  and  obtained  by  the  corporation  them* 
selves,  provisions  were  inserted  to  secure  the  preservation,  in 
all  time  coming,  of  the  ground  for  the  purposes  for  which  it 
is  now  used.     By  a  statute  passed  in  that  year  Parliamentary 
authority  was  given  for  the  erection  of  St,  John's  Chapel  at 
the  west  end  of  Princes'  Street ;  but  in  the  interests  of  the 
city,  the'  statute  prohibited  the  erection  of  any  other  buildings 
"  on  any  part  of  the  ground  belon^ng  to  the  community  of 
the  city  on  the  south  side  of  Princes'  Street,  excepting  a 
'gardener's  or  keeper's  lodge,  or  hot-houses  or  conservatories," 
and  thus  secured  that  the  ground  now  forming  east  and  west 
Princes'  Street  Gardens,  in  so  far  as  in  the  possession  of  the 
corporation,  should  remain  an  ornamental  garden,  park  or 
pleasure  ground  in  all  time  coming.     Under  powers  con- 
ferred by  the  statute,  the  corporation  in  1816,  leased  the 
Gardens  west  of  Hanover  Street  to  the  west  end  proprietors 
of  Princes'  Street,  but  only  for  the  purpose  of  having  the 
ground  laid  out  as  "  a  garden,  nursery  for  trees,  or  pleasure 
ground,   or    under    grass,   or    otherwise   embellishing  and 
enclosing  the  same."     These  proprietors  not  only  carried  out 
expensive  operations  by  drainage,  and  the  laying  out  and 
planting  the  grounds  and  otherwise,  but  themselves  acquired 
by  purchase  part  of  St.  Cuthbert's  glebe,  and  also  obtained  a 
lease   from  the  Crown  of  a  considerable  extent  of  ground 
adjoining  the  Castle  Rock,  all  of  which  was  added  to  the 
gardens  ;  and  they  further  paid  the  annual  expense  of  main- 
tenance of  the  whole  till  the  year  1876,     In  that  year  the 
corporation  not  only  resumed  possession  of  the  ground,  but 
also  obtained  right  to  the  additional  ground  which  the  west 
end  proprietors  had  acquired.     The  statute  of  1876,  promoted 
by  the  corporation,  provided   "  that   the   corporation,   after 
ac(^uiring  tne  rights  of  the  Princes'  Street  proprietors,  shall 
maintain  the  ground  in  such  a  way  as  to  preserve  the  amenity 
of  the  district,"  and  *'  shall  enforce  such  regulations  as  shall 
prevent  any  use  thereof  which  would  be  detrimental  to  the 

Sounds  as  ornamental  gardens."  Since  1876  the  corporation 
s  borne  not  only  the  whole  taxes  and  public  burdens  and 
expense  of  maintenance  of  the  gardens  (being  about  1,500Z. 
a  year  for  both  East  and  West  Gardens),  but  on  resuming 
possession  expended  a  sum  of  capital  expenditure --about 
580,000/, — in  laying  them  out  to  the  best  advantage.    Of  the 
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East  Princes*  Street  Ghirdens  it  is  only  neoessary  to  say  dot, 
after  having  been  for  some  years  under  leasetoMr.CleghoTn, 
a  nurseryman,  the  possession  was  resmned  by  the  corporatioii 
about  1844,  and  has  been  continued  since  tbat  time. 

The  witnesses  for    both  parties  are  agreed  that,  having 
regard  to  the  past  history  of  the  ground,  and  to  the  fact  that 
for  so  many  years  it  has  been  occnpied,  and  is  still  used  as 
garden  or  pleasure  ground,  it  is  not  possible  to  give  adefiniie 
pecuniary  value,  by  the  test  of  transactions  in  ground  so  used, 
or  with  relation  to  any  fixed  or  acknowledged  standard  of 
value  of  land  so  occupied.     The  subject  of  valuatioD  is  not 
only  exceptional,  but  unique,  and  they  concurred  in  snggest- 
ing  that  tlie  only  way  of  getting  at  a  means  of  valuation  is  U> 
assume  that  the  ground  were  put  to  another  purpose,  the 
purpose  which  would  command  the  highest  price  or  return  in 
money,  and  to  take  it  as  ground  in  the  hands  of  the  corporation 
(rve  from    all  restrictions.      They  farther  agreed  that  the 
gardens,  having  regard  to  their  situation  in  the  citj,  shonU 
in  this  way  be  looked  at  as  a  feuing  or  building  subject,  and 
that  as  the  corporation  have  used  the  grounds  for  a  purpose 
more  valuable  to  them  and  to  the  community  they  represent, 
than  building  purposes,  at  least  ^^  its  fair  and  full  valae ''  (to 
use  the  words  of  Mr.  Blvth,  one  of  the  leading  witnesses  for 
the  company)  or  "  the  highest  value  of  the  land,"  as  Mr.  Ban 
suggests,   "as   building  grounds,"   should   be  allowed.    1 
entirely  concur  in  this  view.     It  is  plain  that  the  ground  in 
this  way  must  be  regarded  as  free  from  all  restrictions,  for 
the  case  is  not  one  in  which  a  proprietor  has  been  put  under 
restrictions  by  a  third  party  for  the  benefit  of  an  adjoining 

Eroperty,  in  which  case  the  property  under  restrictions  might 
e  seriously  impaired  in  value,  but  rather  one  in  which  the 
proprietors — ^the  community — have  voluntarily  imposed  re- 
strictions on  themselves  and  the  persons  who  are  their 
administrators,  in  order  to  secure  the  most  desirable  use  of 
the  ground — a  use  more  valuable  than  to  sell  or  feu  it  for 
commercial  or  building  purposes. 

The  corporation  is  tnus  to  be  paid,  at  all  events,  the  fair 
and  full  value  of  the  ground  taken  on  the  footing  that  the 
gardens  might  be  sola  or  feued  for  building  purposes.  But 
an  extraordinary  diflference — ^perhaps  one  may  say  the  usual 
extraordinary  difference  which  presents  itself  in  all  valuation 
cases  —occurs  here  (though  in  this  case  somewhat  exaggerated) 
as  to  what  that  value  is,  and  also  on  the  question  what  damage, 
if  any,  is  done  to  the  ground  adjoining  the  lands  tak«m.    x^^ 
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most  valuable  ground  is  that  of  East  Princes'  Street  Gardens,  Appndx. 
which  may  be  said  to  be  in  the  centre  of  the  part  of  the  city 
devoted  to  business  purposes,  and  which  is  also  in  close 
proximity  to  the  respondents'  important  railway  station.  The 
witnesses  for  the  claimants  value  the  ground  taken  at  the 
rate  of  23/.  to  251.  a  square  yard  in  the  East  Gkrdens  on  the 
north  side  of  the  line,  and  at  the  rate  of  122.  to  15/.  a  yard 
for  the  ground  taken  on  the  south  side  of  the  line,  with  the 
result  of  bringing  out  a  sum  of  from  65,000Z.  to  70,000/.,  for 
the  ground  taken  from  the  East  Gkrdens  alone.  The  evidence 
for  tne  company  gives  as  the  value  of  the  ground  taken  from 
the  north  side,  about  2/.  a  square  yard  ;  of  one  portion  to  the 
south,  with  direct  frontage  to  Waverley  Bridge,  5/.  a  square 

Jard  ;  and  of  the  rest  at  or  under  10s.,  giving  a  total  sum  of 
etween  6,O0OZ.  and  7,800/.  In  the  West  Gardens,  as  against 
12/.  and  6/.  a  square  yard,  the  company's  witnesses  speak  to 
1/.  and  10s.  a  square  yard  as  the  true  value.  I  am  quite 
unable  to  agree  with  the  view  presented  by  the  witnesses  for 
the  corporation  in  the  very  hign  value  they  put  on  the  ground  ; 
and  though  I  think  the  witnesses  for  the  company  have  as 
regards  tne  more  important  parts  of  it  materially  under- 
estimated its  value,  they,  in  my  judgment,  come  much  nearer 
a  true  estimate.  In  support  of  the  claimants'  case  relating  to 
the  East  Gardens,  evidence  was  led  to  show  that  the  best  use 
of  the  ground  would  be  made  by  opening  up  a  new  street, 
in  a  line  from  the  Waverley  Bridge  at  one  end  to  the  mound 
at  the  other,  about  the  centre  of  the  ground  between  Princes' 
Street  and  the  railway  Une  ;  the  northern  block  having  two 
frontages — one  to  Princes'  Street  on  the  north,  and  another 
to  the  new  street  to  the  south — and  the  southern  block  having 
its  north  front  to  the  new  street  and  its  south  end  coming 
down  to  the  railway  wall ;  and  it  was  said  that  with  such  a 
street  feuing  rates  might  be  got  for  the  ground  such  as  the  rates 
per  yard  of  ground  fronting  George  Street,  or  such  as  certain 
of  the  rates  (excluding  the  highesQ  in  Princes'  Street  or  of  the 
average  rates  of  the  block  from  Princes'  Street  to  George 
Street,  including  Rose  Street.  But  the  data  on  which  i£e 
claimants'  estimate  (which  is,  of  course,  after  all,  a  specula- 
tive estimate)  proceeds  are  open  to  serious  objections.  In 
the  first  place,  the  configuration  of  the  ground  has  to  be 
considered.  There  is  a  great  fall  towards  me  railway  line — 
very  great  for  the  breadth  of  ground  to  be  dealt  with — and 
all  are  agreed  that  this  disadvantage  must  be  overcome  at 
large  expense  by  a  viaduct  to  support  the  new  line  of  street, 

2z 


706  APPE5DIX. 

and  bj  mnoh  iiiid«rbailding«  partiookrlj  dose  to  the  nulny 
liDe,  where  the  rooms  UMd   for  warebotuing  purpoaei,  or 
otherwue,  would    be    reached    bj    deaoending  iiistetd  o( 
aacending  ttaira-— a  state  of  matters  which  cannot  be  nid  to 
be  oncoomioD  in  this  citj.     If  the  ffronnd  had  been  all  on 
or  near  the  level  of  Prinoes*  Street,  the  aaestion  of  valnatioii 
for  building  purposes  woold  midoobtedly  oave  beeneaientiiUf 
different,  but  tlm  is  certainly  not  the  case.    Moat,  if  not  lU, 
of  the   witnesses   for   the  company   say  that  the  cost  of 
viadnct  and  onderboilding  woold  be  so  c;reat  ss  to  exclude 
the  idea  of  the  nse  of  the  ground  by  bailding  on  any  ^nd 
scheme  or  plan,  and  that  the  only  way  in  which  it  ooald  be 
utilised  to  advantage  would  be  W   forming  a  street  u  « 
rf4/  de  sotf,  with  a  bhnd  end  towards  the  Mouni  irliere  the 
ground  rises  much  higher.    A  leading  witneas.  for  the  city 
ai>oke  of  14,000/.  as  the  cost  of  unremunerative  hmUing ; 
but  I  am  quite  satisfied  from  the  CTidenoe  aa  a  vbole  that 
the  necessary  expenditure  would  be  greatly  in  excess  of  thst 
sum,  and  I  am  the  more  readily  induced  to  think  so  because 
the  same  witness  propoaed  to  run  a  similar  street  through  the 
West  Princes'  Street  Gardens  on  a  viaduct,  and  with  under- 
building ;  and  it  was,  to  my  mind,  clearly  proved  that  the 
levels  would  not  admit  of  tms  so  as  to  yield  any  return  for 
building  purposes.     In  the  East  Grardens  I  am  satisfied  tbt 
the  cost  of  a  viaduct  and  the  necessary  underbuilding,  in  so 
far  as  the  feuars  might  not  be  expected  to  undertake  it  then- 
selves,  would  so  seriously  affect  Uie  return  from  rates  as  to 
reduce  them  to  an  extent  not  in  any  degree  allowed  for  br 
the  claimants'  witnesses.    Again,  it  is  in  my  opinion  ckv 
tliat  the  rates  taken  for  comparison,  mainly  from  Priooes 
Street  and  George  Street,  are  all  much  higher  than  could  be 
obtained  for  the  ground   of  the  gardens.     Of  course,  the 
stances  fronting  frinces'  Street  (which  have  little,  if  >p^ 
relation  to  the  strip  of  land  of  more  or  less  breadth  adjoimD|K 
the    railway    line    now    taken     by    the    company)   ^om 
command  nigh  rates.     But  even  these  rates  would  neoes- 
sarily  be  very  much  lower  than  the  present  ratea  for  fronts 
to  rrincea'  Street,  which  are  so  high  because  of  the  open 
view  aouthwards ;  and  it  further  clear  that  so  much  additioosl 
ground    in  Princea*   Street  put  in  the  market  would  ^ 
serioualv  diminish  even  that  greatly  reduced  rate.    It  i»  ^, 
obviously  fallacious  to  take  the    present  rates  in  ?n^^ 
Street,  which  are  those  of  an  old-established  street,  the  ^ 
in  the  city,  as  those  which  could  be  instantly  got  for  g^^ 
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now  unbuilt  upon,  and  which  must  be  the  subject  of  a  new  plan  Appndx. 
or  scheme  involving  the  making  up  and  supporting  the  ground 
by  underbuilding.  A  very  large  allowance  would  require  to  be 
made  for  what  is  generally  called  *^  postponed  value/'  or,  in 
other  words,  for  the  years  that  must  elapse  before  the  ground 
Tvas  ready  for  building,  and  taken  off  and  covered  by  buildings 
as  it  would  be  by  decrees  only,  and  it  might  be  by  slow 
degrees  ;  and  if  this  aU  applies  even  to  the  ground  fronting 
Princes'  Street,  it  must  more  certainly  be  true  of  the  ground 
farthest  away  from  that  frontage  and  adjoining  the  railway 
line.  When  to  these  considerations  there  is  added  the  fact  that 
the  rate  which  the  witnesses  for  the  claimants  named  was  an 
**  average  rate "  struck  by  including  ground  fronting  the 
proposed  street,  and  so  of  higher  value,  with  the  back  ground, 
admittedly  inferior  and  of  lower  value,  without  any  attempt 
to  deduct  a  sum  on  account  of  the  advantage  and  value 
vrhich  the  frontage  ground  would  give  to  the  ground  lying 
at  the  farther  point  back,  reasons  sufficient  to  my  mind  have 
been  given  to  show  the  very  high  estimates  reached  by  the 
claimants'  witnesses  must  be  practically  laid  aside.  This  seems 
to  me  to  be  the  result  of  an  examination  of  the  data  on  which 
these  estimates  are  made. 

1  think,  on  the  other  hand,  that  while  it  is  true  that  much 
of  the  land  taken  is  part  of  the  least  valuable  ground  of  the 
gardens,  either  as  garden  ground  or  feuing  ground,  and  while 
it  is  also  true  that  expensive  underbuilding  would  be  neces- 
sary, I  do  not  think  that  the  company  has  shown  that  a  street 
with  an  exit  at  each  end  could  not  be  made  so  as  to  make 
it  quite  worth  while  for  the  corporation,  if  that  had  been 
desired,  to  feu  out  the  ground  so  as  to  give  a  return  at  re- 
munerative rates,  though  at  rates  very  far  indeed  below  those 
given  by  the  claimants  witnesses.  The  rates  to  be  got  after 
charging  the  cost  of  underbuilding  would,  as  I  have  said,  be 
much  nearer  the  estimates  given  in  evidence  by  the  company. 
But  they  would,  I  think,  be  materially  higher  than  these 
estimates  so  far  as  the  East  Gardens  are  concerned,  for  I  do 
not  doubt  that  a  street  in  the  situation  proposed  would 
become  an  important  thoroughfare. 

I  attach  no  importance  to  the  price  fixed  for  land  taken  so 
long  ago  as  1844,  when  the  railway  was  originally  made 
through  the  gardens  :  nor  the  price  paid  by  the  West  End 
proprietors  for  a  purchase  of  part  of  St.  Cuthbert's  glebe, 
also  a  great  many  years  ago  ;  nor  to  the  purchase  made  by 
the  corporation  from  Lamond's  trustees  in  1876  of  a  con- 
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siderable  portion  of  ground  lying  below  Ramsay  Gardens,  on 
which  last  purchase  most  of  the  company's  witnesses  placed 
much  weight.  That  ground  when  sold  by  the  proprietors 
was  burdened  with  a  lease  having  many  ye&rs — viz^  till 
1915— to  ran.  It  had  no  conTement  access,  but  adjoined 
and  lay  into  the  ground  of  the  corporation,  who  alone  conld 
make  any  advantageous  use  of  it  by  adding  it  to  the  gardens. 
There  could  not,  I  think,  have  been  any  competition  for  it  m 
the  market  Nor  do  I  think  that  the  rates  obtained  for  fens 
in  Jeffrey  Street,  which  the  company's  witnesses  all  strongly 
founded  on,  have  any  application  for  purposes  of  comparison 
with  the  ground  in  question.  There  can  be  no  donbt  that  the 
Ilast  Oaruens,  adjoining  the  business  centre  of  the  dtr,  and 
immediately  to  the  west  of  the  station,  if  opened  up  by  a 
thoroughfare  leading  westward,  would  be  sought  after  for 
building  purposes  of  a  character  and  to  an  extent  w\dch 
Jeffrey  Street,  to  the  east  of  the  North  Bridge,  and  leading 
to  the  High  Street  and  CanongatCy  could  never  be  expected 
to  do  ;  and,  in  my  opinion,  the  references  to  the  rates 
for  feuing  ground  in  JeSrej  Street  only  weakened 
the  evidence  of  the  witnesses  whose  opinions  were  based  on 
them. 

There  was,  however,  a  transaction  founded  on  by  the 
company,  which  took  place  in  1875,  to  which  I  aitadi 
importance.  In  that  year,  the  corporation,  by  volnntary 
agreement,  sold  to  the  company  somewhere  abont  1,000 
square  yards  of  the  ground  on  the  north  side  of  the  East 
Gardens,  lying  direct  and  immediately  contigaons  to  the 
ground  now  ts^en  at  S9s.  9d.  a  square  yard.  It  may  safely  be 
assumed  that,  with  the  increase  in  the  business  and  population 
of  the  city,  ground  in  that  neighbourhood  has  increased  in 
value  after  a  lapse  of  seventeen  years,  although  nothing  very 
definite  on  that  subject  has  been  proved.  But  it  is  difficult, 
if  indeed  possible,  to  conceive  that  the  ground  was  sold  for 
about  21.  a  square  yard,  if  it  was  worth  anything  Uke  the 
rates  of  24/.  and  232.  which  the  corporation's  witnesses  now 
put  upon  it ;  and  all  the  more  difficult  when  it  is  added  that 
the  wnole  of  the  Waverley  Station  ground,  of  great  extent, 
stands  on  the  vduation  roll  at  SI.  a  square  yard,  and  that  an 
attempt  by  the  assessor  to  raise  the  rate  to  5/.  in  1883  was 
resisted  by  the  company  successfully  before  Lord  Kinnear,  as 
the  judge  in  valuation  causes,  I  do  not  say  that  either  the 
transaction  of  1875  or  the  valuation  for  purposes  of  taxation 
are  at  all  conclusive,  or  afford  a  distinct  means  of  now  fixing 
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the  value  of  the  ground  taken  in  the  East  Grardens  at  either  Appndx. 
2Z.  or  31.  a  square  yard,  as  the  company  maintain.     Besides 
the  lapse  of  time,  the  whole  subject  of  the  value  of  the  ground 
has  now  been  more  thoroughly  investigated,  particularfy  with 
reference  to  its  capabilities  as  a  feuing  subject,  than  it  has 
hitherto  been,  and  while   81.  a  square  yard  was  fixed   for 
taxation  purposes  many  years  ago  as  the  value  of  the  station 
ground,  uiis  includes  a  large  area  under  and  to  the  east  of 
the  North  Bridge,  not  of  the  same  value  as  ground  to  the 
west ;  and  a  large  area  held  under  restrictions  as  to  building, 
which  undoubtedly  affect  its  value,  as  was  illustrated  by  the 
fact  that  the  company  on  one  part  of  their  CTound  agreed 
some  time  ago  to  pay  15*.  a  square  yard  for  3ie  privilege  of 
erecting  shed  roofs,  still  of  a  restricted  height.     The  mround 
now  in  question  must  be  regarded  as  unrestricted,  and  I  am 
satisfied  it  is   of  greater  intrinsic  value  from   its  situation 
than  much  of  the  ground  valued  overhead  for  taxation  at 
3/.   a  square  yard.     On   the  whole,  and  without  entering 
into  details,  I  have  thought  it  right  to  increase  materiaUy 
the  rates  proposed   by   3ie    company  to   be   paid  for   the 
ground   belonging  to  the  corporation  taken   on   the  north 
side  of  the  line,  a  part  of  which  has  a  valuable  frontage  to 
the   Waverley  Bridge.     As  to  the  south  side,  I  have  also 
given  an  addition   to   the  rate  proposed  by  the  company's 
witnesses  for  the  ground  adioining  Waverlev  Bridge,  imme- 
diately to    the  south  of  the  line,   and  which  au  of  the 
company's  witnesses  admit  to  be  valuable.     The  instances  in 
the  neighbourhood  (and  amongst  others  those  mentioned  by 
Mr.  Barr)  and  the  unrestricted  character  of  the  ground,  as 
compared  with  the  premises  immediately  opposite,  seem  to 
require  this  increase  to  be  made. 

In  regard  to  the  West  Gardens,  a  considerable  portion  of 
the  ground  taken — particularly  the  ground  belonging  to  the 
Crown — ^is  part  of  a  slope  or  embankment  on  the  side  of  the 
railway  which  cannot  be  seen  from  the  north  side,  from  which 
it  is  entirely  screened  off,  and,  indeed,  almost  shut  off,  by 
plantation.  The  rates  spoken  to  by  the  claimants'  witnesses 
are  much  lower  than  in  the  East  Gardens,  but  even  these 
rates  were  claimed  on  the  footing  that  the  ground  could  be 
made  available  for  feuing  by  means  of  a  viaduct  and  under- 
building, and  almost  the  whole  of  their  evidence  of  value 
was  based  on  this  assumption.  At  the  close  of  the  case  the 
claimants'  counsel  scarcely  maintained  that  such  a  scheme 
was   practicable   looking  to  the   expense  it  would  involve. 


^th  a  street  or  streets  on  the  natural  leTels,  vhicb  is  ttie 
onlj  other  altematiye,  the  rates  to  be  expected  must  be 
great] J  rednced,  particalarlv  for  certain  parts  of  the  g»rdeDS 
which  have  been  taken,  and  which  on  the  sondi  side  are, 
thronghont  the  Crown  property,  of  very  little  breadtL 
Takinff  the  eronnd  of  the  West  Gardens  generally,  I 
thoQgbt  it  right  to  give  some  increase  bevond  the  rates 
spoken  to  by  the  company's  witnesses,  excepting  in  the 
ease  of  the  narrow  strip  on  the  south  aide  belonging  to  the 
CVown. 

It  most  be  understood  that  in  fixing  on  the  snms  I  propose 
to  give,  the  compensation  for  ground  taken  has  been  arrived 
at  viewing  the  gronnd  as  garden  or  pleasure  gronnd,  aithoa^h 
the  principal  means  of  reaching  the  amount  hu  been  br 
regarding  its  commercial  value  as  for  building  purposes.   It 
may  be  said  that  the  ground  being  even  more  nlnaUe  as 
pleasure   ground   to  the  corporation  than  it  woold  ^  {^ 
feuing,  there  ought  to  be  an  allowance  of  more  than  the 
usual  10  per  cent  for  compulsory  sale  which  is  applicable  U) 
feuing  property.     Only  one  of  the  claimants'  witnesses  made 
this  suggestion,  which  I  have  not  adopted.     Bot  I  have  not 
lost  sight  of  the  point,  and  I  have  preferred  rather  to  give 
what  I  regard  as  full  rates  so  as  to  give  effect  to  the  view  that 
as  garden  ground  the  huid  in  the  possession  and  use  of  "^ 
corporation  and  the  city  is  put  to  its  highest  and  best  o^ 
It  must  at  the  same  time  be  kept  in  mind  that  though  it  ^ 
quite  true  that  in  one  sense  no  sum  of  money  could  perhaps 
be  named  as  compensation  for  the  gardens  as  a  whole,  or  for 
taking  such  parts  as  would  destroy  their  beauty  or  vsefol- 
nesA,  yet  the  portions  taken  here  and  there  are  in  sach  a 
situation  under  embankment  and  otherwise  that  they  are  <» 
much  less  value  as  garden  ground  than  other  parts  wl^cli 
might  be  easily  specihed. 

The  corporation  has  made  a  claim  for  compensation  for 
injury  to  their  remaining  ground  in  consequence  of  the  taking 
of  the  land  required  by  the  company,  and  it  is  not  dispute^ 
(1^  that  injury  has  been  done  in  t&e  West  Gardens  bv  the 
taxing  and  removal  of  a  large  conservatory  and  certain 
accessories,  which  will  make  it  necessary  to  put  up,  at  least, 
one  new  house,  as  well  as  to  execute  work  of  a  more  or  le^ 
expensive  nature  on  other  ground  either  adjoining  or  ol^' 
where  in  the  gardens ;  and  (2)  that  in  the  East  Gkrd^ ' 
certain  amount  of  reconstruction  will  be  required,  becaoie  an 
existing  path  to  the  extent  of  about  100  }-ards  has  been  cut 
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away  with  a  considerable  part  of  one  of  the  ornamental  A^ndx* 
plots.  The  company's  witnesseB  say  that  an  outlay  of  about  - 
1,368/.  will  make  good  the  damage  there  done,  including 
some  further  injury  to  the  Bank  of  Scotland's  |[round,  in 
which  the  corporation  is  interested,  and  to  which  special 
allusion  will  be  made  immediately.  With  this  outlay,  and 
after  a  screen  of  plantation  has  been  put  up  at  the  Wayerley 
Bridge  end  of  the  north  side  of  the  East  Gardens  at  the 
expense  of  the  company,  it  is  maintained  that  the  gardens 
will,  to  all  effects,  be  as  good  as  formerly.  The  corporation 
maintains  that  this  sum  will  not  by  any  means  cover  the 
actual  cost  connected  with  the  removal  and  re-erection  of 
the  conservatory  and  the  necessary  rearrangement  of  parts 
of  the  gardens ;  and  their  witnesses  not  only  state  a  much 
larger  sum  than  1,3632.  to  be  necessarj^  to  cover  this  outlay, 
but  estimate  that  even  after  the  screen  just  alluded  to  is  fully 
established,  it  is  clear  that  the  East  Gardens  will  have 
sustained  permanent  injury  to  an  extent  which  several  of 
them  estimate  at  5,000/.  I  am  of  opinion  that  the  company's 
estimate  of  the  cost  of  necessary  work  is  somewhat  under- 
stated, and  I  agree  in  thinking  that  after  all  is  done  there 
will  remain  a  permanent  and  appreciable  injury  to  the 
East  Gardens,  and  speciaUy  to  the  remaining  ground  near 
the  Waverley  Bridge  on  the  north  side.  The  configuration 
not  only  of  the  ground  at  that  part,  but  of  the  gardens  as  a 
whole,  will  be  changed  and  for  the  worse.  Already  the 
wardens  at  the  east  end  are  too  limited  and  narrow  as  regards 
tne  space  to  the  south  of  the  Scott  monument,  and  between 
the  monument  and  the  railway,  and  this  narrowing  has  to 
some  extent  been  caused  by  the  company  having  acquired 
the  ground  they  did  in  1875.  A  comparatively  small  space 
of  level  ground  was  left  at  the  bottom  of  the  slope  below  the 
Scott  Monument  and  next  the  railway  wall,  and  any  invasion 
of  that  ground  which  further  narrows  it  between  the  foot  of 
the  slope  and  the  railway  line  is,  in  my  opinion,  an  injury  to 
the  gardens.  The  company  under  its  notice  has  taken  in  all 
about  an  eighth  or  a  ninth  of  the  East  Gardens,  with  the 
effect,  as  some  of  the  witnesses  express  it,  of  now  making 
the  railway  at  that  part  the  dominant  feature  in  the  view  in 
a  way  which  was  not  the  case  before.  Further,  at  this 
important  part  the  company  has  taken  away  a  considerable 
extent  of  the  level  ground,  of  which  there  was  already  too 
Uttle  left,  with  the  effect  of  creating  what  may  be  called  a 
neck  of  ground,  which  is  in  disagreeable  contrast  with  the 
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much  mater  broadth  of  level  ground  next  the  Une  to  tte 
west,  in  this  waj  the  symmetry  of  the  garden  as  a  whole  is 
prejudicially  affected*  I  am  satisfied  that  even  a  willing  seUer 
of  such  a  garden  would  not  consent  to  pirt  with  the  ground 
taken  at  its  fair  and  full  value  without  beinf  also  compensated 
for  the  iniurydone  to  the  garden  generdly  by  its  omg  so 
taken  at  this  particular  part  I  have  accordingly  allowed  » 
sum  on  this  account,  but  that  of  an  amount  considerabiT 
within  the  estimate  of  the  witnesses  for  the  oorooratioiL  In 
doing  so  I  have  not  lost  sight  of  Uie  fiict  that  Ais  particnlar 
part  of  the  gardens  is  not  seen  by  persons  walking  in 
Princes'  Street,  but  only  by  those  using  the  garden^  or 
walking  on  the  Mound  or  Waverley  Bridge  ;  but  tie  injurr 
has  been  done  all  the  same,  and  forms  a  valid  and  jnstgronnd 
of  chum. 

The  Solicitor-General  very  strongly  urged  that  no  snn 
ought  to  be  allowed  by  way  of  compensation  for  damage  done 
to  the  remaining  ground  in  the  hands  of  the  corporati^ 
because  the  ground  taken  would  be  paid  for  at  feuing  rates. 
I  am  clearly  of  opinion  that  this  argument  is  unsound.  « 
would  lead  to  this,  that  because  feuing  rates  are  to  be  tak^ 
into  account  as  a  means  of  getting  at  3ie  value  of  the  gronnd 
taken  as  garden  ground  (and  no  better  means  can  be  s^- 
gested),  the  company,  on  paying  the  value  so  estimated, 
would  be  free  from  any  chum  for  damage  to  the  '*°"*^^ 
ground,  however  great  that  damage  mignt  be.  ^°®^T^ 
corporation's  witnesses  did  state  ^t,  as  a  feuing  subject,  w 
thought  the  remaining  groimd  was  damaged  for  feuing  pp^' 
poses.  Had  he  propos^  to  pursue  that  subject,  on  wmcn 
much  might  have  been  said,  and  to  enter  into  details  to  sup- 
port this  view,  I  should  have  held  the  evidence  to  be  ot  no 
weight  or  bearing  on  the  matter  to  be  decided.  Thougn  i 
has  oeen  found  to  be  necessary  in  the  special  circumstanc^ 
to  look  at  feuing  value  in  order  to  reach  garden  value  as  to 
the  groimd  taken  for  which  no  proper  standard  can  be  foono, 
it  would,  I  think,  have  been  wrong  to  consider  an  esto» 
damage  or  injury  to  the  remainder  as  a  feuing  subject  J-i^^ 
is  no  necessity  to  do  so,  and  no  real  diflBculty  in  ^*^^ 
the  injury  or  damage  done  to  the  gardens  as  gardens  by  tw 
taking  of  the  ground  which  the  company  under  its  statutory 
powers  has  acquired.  , 

There  are  two  parts  of  the  lands  taken  which  must^ 
separately  considered  and  dealt  with.  As  to  the  958  J^ 
taken  from  the  ground  belonging  to  the  Bank  of  ScotUnd  on 
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the  south  side  of  the  line,  and  practically  forming  part  of  the  Appndx. 
East  GJardens,  I  have  to  state,  at  the  request  of  the  counsel 
for  the  company,  that  I  have  valued  it — with  the  ordinary 
addition  for  compulsory  sale  and  having  in  view  the  injury 
done  to  the  adjoining  ground — at  the  sum  of  £2,000  ;  and  of 
this  sum  I  have  allowed  the  corporation  one  half,  being,  in 
my  opinion,  the  value  of  the  corporation's  interest  in  that 
ground.  On  the  question  of  value  it  is  to  be  observed  that 
the  ground  has  a  long  frontage  to  Market  Street,  and  though 
the  descent  is  considerable,  I  do  not  think  this  would  render 
it  unremunerative  as  feuing  ground  ;  indeed,  several  of  the 
company's  witnesses  valued  this  ground,  which  is  near  to 
Coctburn  Street  and  the  Waverley  Bridge,  at  £1  per  square 
yard.  I  do  not  think  there  would  be  so  great  a  difficulty 
about  making  an  access  as  some  of  the  company's  witnesses 
represented  ;  but  if  there  were  any  such  difficulty,  and  the 
ground  hypothetically  is  to  be  taken  as  dedicated  to  building, 
it  is  impossible  to  doubt  that  an  arrangement  would  be  made 
between  the  corporation  and  the  bank,  the  only  parties 
interested  in  the  whole  stretch  of  ground  from  the  Waverley 
Eridge  to  the  Mound,  by  which  (it  might  be  on  terms)  the 
corporation  would  give  such  ground  as  might  be  necessarv 
for  access  by  a  road  to  be  continued  through  the  whole  ground. 
Again,  here  it  was  contended  by  the  counsel  for  the  company 
that  nothing  ought  to  be  allowed  as  compensation  to  the 
corporation  for  their  interest  in  this  ground  ;  but  to  this 
view  I  cannot  assent.  The  corporation,  in  selling  the  ground 
to  the  bank,  stipulated  that  it  should  be  planted,  and  so  kept 
as  pleasure  ground,  the  object,  apparently,  being  to  enlarge 
the  stretch  of  such  ground  across  the  valley  to  the  south  side 
for  the  pleasing  eSect  which  would  be  produced  generally 
from  Princes'  Street  and  the  East  Gardens,  and  so  in  effect 
adding  to  the  extent  of  these  gardens.  It  may  be  fairly 
assumed,  also,  that  the  bank  proprietors  not  unwillinglv  agreed 
to  this  restriction  ;  for  the  ground,  when  occupied  by  grass 
and  trees,  is  an  important  advantage  to  the  appearance  of  the 
bank  itself,  and  probably  greatly  better  so  occupied  than  if 
covered  by  buildings  such  as  now  exist  in  Market  Street. 
There  are  thus  two  parties  interested  in  the  ground — ^the  bank 
as  proprietors  and  the  corporation  as  having  the  right,  im- 
portant to  them  as  the  owners  of  the  East  Princes  Street 
Gardens,  to  prevent  building,  and  to  require  that  the  ground 
shall  be  used  for  ornamental  purposes.  Why  should  this 
latter  interest  be  treated  as  of  no  value  ?    The  argument 
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oarried  to  iM  I^gidmate  result  would  lead  to  tUs,  thai  tk 
company  ehonld jret  the  ground  for  nodiiiif,  or  for  litde  more 
than  nothing*    Tne  bank  and  corporation  between  tbem  haye 
the  fall  proprietary  righte  in  the  ground.    The  compuiy, 
however,  say  to  the  corix»ration — ^you  have  no  right  of  any 
▼alne,  for  yon  can  only  insist  on  the  ground  bemg  kept  for 
omamontaf  purposes.    Against  the  bank  they  might  similarly 
plead  in  answer  to  their  claim.     You  have  bat  a  bare  title  to 
the  ground,  and  no  interest  in  it  of  any  valae,  for  the  corpon- 
tion  has  you  bound  to  keep  it  as  omamentol  ground  in  all 
time  commg.    It  is  to  my  mind  clear  that  this  reafloning 
leading  to  such  a  result  is  falkcioua  and  unsouncL  If  the 
interest  be  joint,  'and  the  parties   interested  find  tkt  the 
particuhur  arrangement  they  have  made  can  be  plenJadsoa^ 
to  give  the  company  the  ground  under  its  trae  Talne  (vUch 
I  think  cannot  be),  they  could  at  any  time  alter  thatunnge- 
roent    The  true  value  of  the  ground  must  be  paid  to  tho^ 
owning  or  interested  in  it.  The  question  of  the  division  of  this 
value  as  between  them  is  a  separate  matter,  and  this,  I  think, 
would  be  clear  if  the  corporation  and  the  bank  were  here  u 
joint  ckimants.     I   am  dis])osed  to  think  the  corporationi 
interest  is  rather  the  more  valaable  of  the  two ;  but  the 
fair  mode  of  division   will  be  to  take  the  corporation  tf 
interested   to  the  extent  of  one-half  and  the  bank  to  the 
extent  of  the  other  half. 

There  is  still  another  piece  of  ground  in  a  very  s]>ecials^ 
involved  condition  as  regards  the  parties  interested  in  it,  and 
which  most  be  senarately  dealt  with.  I  refer  to  the  gronnd 
in  West  Princes  Street  Qardens  which  is  vested  in  the 
C'rown  as  regards  title,  but  whioh  was  leased  to  the  W^ 
End  Princes  Street  proprietors  in  1818,  and  to  which  the 
corporation  have  now  right  under  the  statute  and  assignati^ 
and  conveyanoe  of  1876.  By  the  lease  the  Crown,  on  the 
narrative  that  the  west  end  proprietors  (who  were  then  la 
possession  of  the  gardens  generally  under  the  lease  they  hd 
obtained  from  the  corporation)  had  applied  to  them  for  the 
ground  thereby  let  "  for  use  and  occupation  for  the  V^P^ 
of  draining  and  improving "  it,  granted  the  lease  to  the 
lessees  "  and  their  successors  "  to  endure  "  henceforth  for  and 
during  and  until  the  ground  shall  be  wanted  for  the  pabuc 
service,"  the  rent  stipulated  being  £32  a  year,  being  ^ 
graaing  rent  which  the  Crown  had  previously  received,  ^ij 
ground  let  was  described  as  the  north  back  of  Edinburgh 
Castle,  and   the   south  and  west  hanks  of  the  castle;  sou 
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included  marsh  ground,  requiring  to  be  drained,  adjoining  Afq^idz. 

mrfaat  was  then  known  as  the  North  Loch.     The  lessees  took 

possession,  and  at  considerable  expense,  on  the  faith  of  the 

endurance  of  the  lease,  drained  the  ground,  and  incorporated 

it  with  the  West  Princes'  Street  Gardens,  and  laid  it  oat  aa 

pleasure-gronnd,  and  it  has  ever  since  been  so  possessed — 

i^.,    for   a  period  of  seventy-six   years.      The  corporation 

acquired  right  to  the  lease  in  1876,  and  since  that  time  has 

had  the  beneficial  possession,  using  the  ground  as  part  of  the 

gardens,  planting  it,  and  maintaining  it  as  pleasure-ground, 

and  has  paid  the  rent  and  public  burdens  in  respect  of  it 

annually.     Of  this   ground   2,366  square  yards   have  been 

taken  by  the  company,  and  it  has  become  necessary  to  fix  the 

compensation  to  be  given  to  the  corporation  for  their  interest 

in  it.     In  my  opinion  the  total  value  of  the  ground  so  taken, 

with  the  addition  of  a  rate  for  compulsory  sale,  is  4,000Z.     All 

of  the  witnesses  have  again  taken  a  feuing  value  as  a  means 

of  ascertaining  the  value  of  this  ground  as  garden  ground,  on 

the  supposition  that  in  some  way,  by  arrangement  between 

the  Crown  and  the  corporation,  it  might  have  been  fued.     It 

is  a  matter  of  great  dimculty  to  determine  what  proportion  of 

the  total  value  of  the  ground  taken  ought  to  be  paid  to  the 

corporation  in   respect  of   their  interest.      The  claimants' 

witnesses  suggest  that  the  whole  should  be  so  paid,  because 

they  regard  uie  Crown  as  having  granted  what  is  in  suh* 

stance  a  perpetual  lease.     There  is,  no  doubt,  a  reservation  of 

right  to  resume  possession  "for  pubUc  purposes"  if  the 

f  round  should  be  so  required ;  but  no  proposal  to  resume 
as  been  made,  though  the  lease  has  subsisted  for  nearly 
eighty  years,  and  none  of  the  witnesses  has  been  able  to  sug- 
gest any  public  purpose  for  which  the  War  Department 
could  require  it.  The  land,  or  at  least  the  greater  part  of  it, 
unless  it  were  combined  with  ground  belonging  to  the 
corporation,  seems  to  be  altogether  unsuited  from  want  of 
access  and  otherwise  for  buildings  of  any  kind,  and  even 
were  this  not  so,  and  it  could  be  represented  that  a  barrack 
or  other  similar  building  would  be  useful  there,  public  opinion 
would,  in  my  view,  be  so  strong  against  any  such  use  of  the 
ground  as  to  prevent  any  public  department  from  attempting 
it.  The  contingency  of  resumption  of  the  ground  cannot, 
therefore,  I  think,  be  regarded  as  at  all  serious,  and  as  the 
lease  in  that  view  is  one  in  perpetuity,  and  which  excludes 
the  possibiUty  of  feuing  for  profit,  and  as  the  Crown's  sub- 
stantial interest  is  limited  to  a  rent  of  d2i.  a  year  for  the 
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The  question  whether  the  "  adaptability  "  of  the  land  taken 
to  the  purposes  for  which  it  is  to  be  used,  is  to  be  taken  into 
consideration  as  an  element  of  value  in  compensating  the 
owner,  i!»  so  frequently  used  in  arbitrations,  that  it  i5  a  matter 
of  some  importance  to  have  the  full  text  of  the  onJrjndg- 
ments  whicn  have  been  delivered  as  to  this  matter.  "^^|^ 
ability  "  as  enhancing  the  value  of  the  land  taken  was  »«« 
br  tiie  claimant  in  the  arbitration  between  the  OonnieM 
Os^^alinsky  and  the  Manchester  Corporation.  Aftertheaw^ 
had  been  made  the  matter  came  before  the  Higli  Cotirt  w 
Justice  on  the  13th  April,  1883,  and,  so  far  as  we  know,  the 
case  in  the  High  Court  of  Justice  has  not  found  its  way  mto 
any  of  the  law  reports.  Under  the  circumstances  we  hate 
set  out  the  judgments  of  Grove  and  SxKPHKy,  JJ-i  ^ 
e.rten9o.  We  are  indebted  to  the  town  clerk  of  Manchester 
for  the  transcript  from  the  shorthand  notes  from  which  these 
judgments  are  taken. 

In  the  matter  of  an  Arbitration  between  the  Cootbs 
Mary  Ossalinsky 

AND 

The  Mayor,  Aldermen,  and  Citizens  of  the  Cnr  or 
Manchester. 

Judgment. 
Grove,  J. — In  this  case  a  rule  was  obtained  hv  tw 
Attorney-General  to  set  aside  an  award  in  the  matter  of  w 
arbitration  between  the  Countess  Ossalinsky  and  the  Cor- 
poration of  Manchester.  The  arbitration  was  for  the  arw- 
trator  to  settle  the  value  of  certain  land  belonging  to  tM 
Countess  Ossalinsky,  the  greater  part  of  it  bounding  I^^ 
Thirlmere.  She  has  in  her  land  a  long  strip  extending  to  nearly 
two-thirds  along  one  side  of  the  Lake  Thirlmere,  another 
jwrtion  of  land  upon  the  south  side  of  Lake  ThirJmere,  ana 
another  small  portion  upon  the  east  side  ;  two  other  detecW 
j)ortions  a  small  distance  off,  within  a  certain  line  wbici  is 
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put  here  as  a  probable  or  possible  extension  of  the  lake  of  AppncbL 
Tbirlmere  into  a  reservoir,  and  certain  other  portions  of  land 
which  I  do  not  think  it  necessary  I  should  notice  in  detail* 

The  arbitrator  made  his  award,  giving  a  snm  of  64,000/.  as 
the. value  of  the  land  and  a  certain  contingent  valuation 
depending  upon  the  opinion  of  the  Court  upon  a  special  case, 
which  he  sets  out  at  tne  end  of  his  award. 

The  objections  made  on  which  the  rule  was  granted  were 
these  :  *'  That  the  arbitrator  in  estimating  the  value  of  the 
land  has  improperly  taken  into  consideration  its  enhanced 
value,  or  alleged  enhanced  value,  by  reason  of  the  water 
that  may  be  collected,  diverted,  and  impounded  upon  the 
land,  and  also  by  reason  of  its  natural  and  peculiar  adap- 
tation for  the  construction  of  a  reservoir."  That  is  the  point 
on  which  it  was  moved,  and  the  point  that  has  formea  the 
main  ground  of  argument  by  the  Attomey^General  and 
Mr.  Davey  who  followed  him. 

The  next  objection  is,  ^'  That  the  arbitrator  has  taken  into 
consideration  the  increased  value  of  the  land  in  consequence 
of  the  powers  conferred  on  the  Corporation  of  Manchester  by 
the  Manchester  Corporation  Waterworks  Act,  1879/'  That 
is  the  point  which  would,  amongst  these  points,  be  the  most 
serious  legal  objection  if  it  hiad  been  founded  upon  this 
award.  It  then  states  another  objection,  that  '^  He  has  taken 
into  consideration  the  value  of  the  land  to  the  Manchester 
Corporation  " — that  is  another  form  of  the  same  objection, 
and  then  it  says :  '^  And  that  the  said  award  is  ambiguous 
and  uncertain,  and  does  not  sufficiently  declare  in  respect  of 
what  heads  of  claim  the  award  has  been  made." 

Those  are  in  fact  four  objections,  but  they  appear  to  be 
reduced  to  one,  because  the  rule  goes  on  to  say  :  ^*  Secondly 
that  the  arbitrator  has  improperly  valued  the  reservations  in 
iavotir  of  the  lord  of  the  manor  of  certain  mines,  minerals, 
rights,  royalties,  and  franchises  specified  in  an  indenture." 
That  we  need  not  now  deal  with  as  the  Attorney-General  has 
not  insisted  upon  it,  and  Mr.  Davey  has  abandoned  it.  I  do 
not  think  anything  further  need  be  said  on  that ;  and,  there- 
fore the  principal  nead  of  objection  is  taking  into  considera- 
tion the  enhanced  value  of  the  land  for  its  adaptability — ^that 
is  the  word  used  by  the  arbitrator — for  forming  a  reservoir  or 
collecting  and  impounding  water  usefully  for  the  purpose  ; 
and  he  has  taken  into  consideration  the  enhanced  value  in 
consequence  of  the  powers  conferred  on  the  Manchester 
Corporation. 
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It  is  as  well  to  state  the  general  grounds  upon  wluck 
Cowris  set  aside  awards  of  arbitrators.    It  is  merely  lining 

Eroverbiallj  common  language  to  say  awards  onght  not  to 
0  set  aside  exoept  on  very  strong  grounds  and  for  very  strong 
reasons.  Tbe  great  advantage  of  an  arbitration  I  bare 
always  consider^  is  in  the  fiuality  of  the  award,  and  1  an 
sure  at  the  present  day  one  would  not  if  one  could  help  ij^ 
and  was  not  legally  obliged  to  do  it,  lessen  the  security  whici 
persons  have  who  submit  to  the  increased  expense  of  arhitn- 
tions  by  removing  the  main  element  of  value  of  them  to 
litigants  from  their  finality.  You  have  an  arbitrator  who 
decides  the  law  and  the  facts.  You  have  not  got  a  senes  of 
motions  and  appeals,  interlocutory  and  final— perhps  m 
even  finally  ending  when  there  is  a  decision  in  the  ^^^ 
Lords  because  on  certain  grounds  a  new  trial  nav  be  got. 
I  do  not  think  it  would  be  desirable  to  increase  the  nncer- 
taintv  or  the  enormous  expense  of  our  legal  ^J^^ 
opening  up  any  new  ground  for  setting  aside  ^'"^'[JTi 
than  those  which  Courts  have  previously  held  to  be  good. 

Now  I  do  not  pretend  to  give  an  exhaustive  catalogiieoi 
the  grounds  upon  which  awards  are  set  aside,  but  they  are 
very  few.     One  of  the  grounds  on  which  Courts  baTe  sei 
aside  awards  is  where  the  award  is  bad  on  the  face  oi  i  » 
where  it  is  repugnant ;  where  it  shows  in  itself  that  it  tas  n 
followed  the  law  ;  or  for  any  other  objection  wbch  m 
appear  on  the  face  of  the  award.     Secondly,  improper  co 
duct  in  the  arbitrator  ;  when  he  has  refused  to  hear  evideo^ 
when  he  hears  one  side  in  the  absence  of  the  other,  or    J 
irregularity  which,  although  it  may  not  amount  to  mo 
wrong,  or  justify  one  in  calling  the  award  a  corrnpt  «^^ 
yet  is  substantial  and  is  improper  conduct  of  the  case^  ^ 
18  entrusted  to  him.     Thirdly,  awards  have  been  set  aa 
where  there  has  been  a  mistake  by  the  arbitrator  eitner 
fact  or  law  which  he  himself  admits,  and  when  the  Court 
before   them  evidence  coming  from  the  arbitrator  «» 
himself  admits  he  has  made  a  mistake ;  and,  fourthly  ^  ^ 
the  arbitrator  (and  that  is  the  only  one  that  can  BffjJ 
all  to  this  case  as  far  as  I  thinkV-has  acted  ultra  ttte^ 
has  gone  beyond  the  powers  which  are  conferred  npon  d^ 
If  that  can  be  shown  to  a  Court  by  appropriate  endenc^ 
they  will  set  aside  the  award.     The  arbitrator  has  to  d^ 
upon  the  matters  submitted  to  him,  and  not  upon  ^^ 
which  he  may  think  desirable  to  settle  in  relatioi^  to 
parties,  but  which  the  parties  agree  to  submit  to  him?  ^^ 
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the  law  has  not  thrown  upon  him.    I  think  those  fonr,  as  far  Appndx. 
as  I  know,  are  all  the  grounds  on  which  Courts  have  set  aside 
awards.     I  should  be  very  sorry  ever  to  say  that  I  had  given 
an  exhaustive  definition,  because  such  a  thing  is  ahnost 
impracticable  in  legal  matters,  and  in  many  other  matters. 
Those  are,  I  think,  the  grounds.     The  only  one  of  those  that 
can  apply  to  this  case  is  the  latter  one,  that  the  arbitrator  has 
acted  ultra  vires.     In   other  words,  that  he  has  made  an 
element  of  his  calculation  of  the  value  of  this  land  that  which 
legally  cannot  or  ought  not  to  be  an  element  in  its  considera* 
tion,  namely,  the  enhanced  value  of  the  land  on  account  of  its 
capability  of  being  used  for  diverting  and  impounding  water  or 
of  being  converted  into  a  reservoir,  or  for  any  useful  purpose 
for  whidi  persons  would  pay  a  substantial  price.     It  appears 
to  me  that  that  in  itself  is  not  an  objection  to  the  award,  and 
that  the  arbitrator  ought  to  take  that  into  consideration.     If 
the  land  has  what  I  may  call  an  adventitious  value,  that  is 
something  beyond  its  mere  agricultural  or  normal  value,  and 
that  is  a  marketable  value  in  this  sense,  that  persons  wishing, 
for  a  purpose  for  which  the  land  is  peculiarly  applicable,  to 
purchase  that  land,  would  give  a  higner  price  for  that  land, 
then  the  arbitrator  has  a  fair  right  to  take  that  into  considera- 
tion ;  it  is  a  matter  no  doubt  contingent,  but  still  it  is  a 
matter  which  is  not  to  be  ignored  or  put  out  of  consideration 
by  an  arbitrator.     Land  may  be  agricultural  land,  but  it  may 
be  so  near  a  town  that  it  is  tolerably  certain  that  in  a  few 
years  it  will  be  converted  into  building  land — quite  certain  in 
a  larger  number  of  years,  as  far  as  we  can  speak  of  anything 
in  the  future  being  certain — ^it  will  be  converted  into  building 
ground.     It  is  quite  true  that  land  might  be  rightly  valued 
at  more  than  its  value  as  agricultural  land  if  the  land  had  any 
other  capabilities  for  railway,  canal,  or  irrigating  purposes,  or 
for  waterworks,  or  for  anything  else,  and  they  are  reasonable 
and  fair  capabilities — ^not  far-fetched  hypothetical  capabilities 
but  reasonably  fair  contingencies.     Those  are  fair  things  to 
be  considered  by  an  arbitrator  ;  not  to  give  its  full  valae  as  if 
the  thing  in  prospect  were  actually  accomplished,  but  to  give 
the  enhanced  value — what  it  would  sell  to  a  willing  purchaser 
for  in  consequence  of  its  having  these  additional  advantages. 
I  cannot  agree  with  Mr.  Davey  that  that  is  not  a  matter 
which  should  be  taken  into  consideration.     I  have  some 
difflculty  in  understanding  his  proposition,  that  if  one  line  of 
land  is  more  advantageous  for  railway  purposes  than  another 
that  that  land  ought  not  to  have  an  increased  value  as  regards 
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*  Ipflidl.  the  other  on  account  of  its  ralne  for  ndlwftj  porposeB  if  itb 
in  a  district  where  there  is  a  great  probaUlitr  or  a  fMuoMUe 
likelihood  of  there  heing  a  railway  constructed.  It  is  qmte 
another  case  when  jon  come  to  the  second  head  of  objection 
here,  namelr,  the  particular  value  which  the  land  is  to  om  of 
the  parties'  hefore  the  arUtrator.  That  is  quite  anotfaer 
gronnd.  Bat  supposing  the  general  ralue  is  onlj  gireo,  if 
this  land  was  prohably  certain,  within  a  reasonable  time,  to  be 
used  for  certain  purposes  which  would  give  it  a  Terr  mail 
enhanced  Talne,  that  is  a  matter  for  the  arbitrator  to  tab 
into  consideration.  I  am  clearly  of  opinion  that  it  u,  and  thit 
the  arbitrator  has  rightly  taken* that  matter  intoconsidenaiaD. 
Then  comes  the  second  head  of  objection,  *^  That  the  «rhi- 
trator  has  taken  into  consideration  the  increased  tiIk  of  t&e 
land  in  conseouence  of  the  powers  conferred  on  il»  f^f**" 
tion  of  Mancliester  by  the  Manchester  CorporatioB  Witet- 
works  Act,  1879,  and  lias  taken  into  consideratioii  t]«  ^ 
of  the  land  to  the  Manchester  Corporation  where  used  for  tk 

!)uriK)ses  of  carrying  out  the  objects  of,  and  the  powers  wft- 
(Brred  by  the  said  Act."  That  would  be  a  serious  objectiw 
to  the  award,  and  a  fatal  one,  because,  as  far  as  mj  experi«»e 
goes,  it  has  been  the  invariable  practice  sanctioned  by  the 
Courts  that  arbitrators  are  not  to  value  the  land  with  reference 
to  the  particular  purpose  for  which  it  is  required,  particoltflY 
where  the  matter  is  under  Parliamentary  powers  with 
reference  to  what  the  parties  who  are  taking  the  land  wider 
compulsory  powers  are  obliged  by  their  necessities,  or  wW 
they  suppose  to  be  their  necessities,  to  pay  for  it  there— <1^ 
it  is  to  be  excluded  from  consideration,  and  the  only  w»v« 
can  or  ought  to  be  put  forward  at  all  is  as  a  possible  illastntioa 
of  the  probability  of  the  land  being  useful  for  such  a  P^^T*?" 
You  must  not  look  at  the  particular  purpose  which  the  defend- 
ants in  the  case  before  the  arbitrator  are  going  to  pnt  land  to 
when  they  take  it  under  Parliamentary  powers  or  under- 
takings  for  any  s{)ecial  purpose,  but  you  may  possibly  nse  it 
as  an  illustration  to  anticipate  or  to  answer  an  argument  iM 
the  schemes  thrown  out  by  the  plaintiff  in  this  case  tire  ^ 
to  enhance  the  value  of  the  land  are  not  visionary,  hnt  «* 
schemes  with  certain  probability  in  them.  I  do  not  we  a^J 
objection  to  that  being  used  as  an  argument.  TbiB  is  ^ 
matter  of  fact.  Did  the  arbitrator  take  this  into  confidejff 
tion  P  As  far  as  I  can  see  he  did  not,  at  all  erents  ^ 
award  is  perfectly  consistent  with  his  not  having  done  so, «» 
I  cannot  set  aside  an  award  merely  upon  some  foBahiS^ 
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Of  gtldss  that  h0  might  hare  doiie  sotnethlhS  Wh)iig.  I  Apglte 
cannot  see  any  Inconsistency  oi*  anything  In  his  oirtLfd 
which  leads  me  to  the  necessary  conclusion  from  the  language 
he  has  used  to  show  that  he  did  take  this  into  consideration. 
With  regard  to  the  part  of  his  award  which  beard  on  thfe 
subject  and  which  has  been  a  good  deal  canvassed  by  thfe 
counsel  at  the  bar,  that  is  a  part  which  really  is  no  part  of 
the  award  itself,  in  otte  sense  of  the  word — that  is  not  the 
portion  of  the  award  which  determines  the  price,  and  appof- 
tiotts  the  price,  but  it  is  the  explanation  which  h  giren  with 
reference  to  this,  and  It  occurs  in  that  part  of  the  award 
which  incorporates  or  adds  to  the  previous  award  the  special 
case.  The  arbitrator  sayd,  "  And  by  way  of  special  case  for 
the  opinion  of  the  High  Court  of  Justice  I  hereby  state  and 
find  as  facts  that  the  land  and  hereditaments  respectively 
described  and  comprised  in  the  said  claim  of  the  said  owner 
have  by  themselves  and  in  conjunction  with  other  adjoining 
lands  a  natural  and  peculiar  adaptation  for  the  collection, 
diverting  and  impounding  of  water  and  aiS  a  suitable  site  fot 
the  construction  of  a  reservoir/'  Now  he  gives  the  grounds, 
or  rather  the  conclusions  which  he  has  come  to  in  estimating 
the  value  of  the  land,  "  I  have  in  my  awards  and  determina- 
tions hereinbefore  contained  in  estimating  the  value  of  the 
land  taken  into  consideration  its  enhanced  value  by  reason  "^^ 
not  by  reason  of  the  Manchester  scheme,  not  by  reason  of  any- 
thing that  I  can  see  connected  necessarily  with  the  Manchester 
scheme,  but  "  by  reason  of  the  water  that  may  be  collected 
diverted  and  impounded  upon  the  said  lands  and  heredita^ 
ments  of  the  said  owner  and  also  by  reason  of  its  natural  and 
peculiar  adaptation  for  the  construction  of  a  reservoir.'* 
Now  that  alone  certainly  seems  a  fair  and  proper  ground 
for  an  arbitrator  to  take  into  consideration.  It  does  not  at 
all  apply  in  any  way  specifically  to  the  Manchester  scheme, 
but  for  any  purposes  tne  parties  may  for  various  purposes 
require  the  impounding  of  the  water,  or  require  a  reservoir, 
or  for  many  purposes  no  doubt  useful  in  this  case,  it  might  bd 
for  supplying  water  to  towns  more  or  less  large,  but  at  any  ratd 
they  may  require  it  for  other  purposes,  and  all  he  says  is,  1 
have  considered  that  ad  enhancing  the  normal  value  of  thd 
land,  because  the  land  is  capable  of  being  so  used.  Of 
course  an  arbitrator  cannot  give  it  both  ways.  If  hd  giVdS 
the  enhanced  value  in  that  particular  he  must  deduct  thd 
agricultural  value  of  the  ground  which  is  rendered  useless  fbt 
Agricultural  purposes  by  water  which  is  impounded  and  nladd 
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i^PPHJli  tg  take  into  consideration  the  langaage  of  counsel.  Theie 
are  extreme  cases  in  every  line  of  case ;  but  merely  became 
Mr,  Mclntyre  made  the  most  of  the  Manchester  Corporation 
scheme,  that  is  not  a  ground  npon  which  we  can  set  aside  the 
award,  Mr,  Mclntyre  does  very  carefully  (and,  I  thinii 
every  passage  has  been  cited),  though  he  talks  about  tb 
Manchester  scheme,  always  add  the  words  that  the  vater  is 
equally  convenient,  or  very  convenient,  for  other  places 
besides  Manchester.  But  the  arbitrator  himself,  and  that  is 
the  only  passage  I  will  cite  from  this  report,  seems  to  put  the 
matter  npon  flie  right  ground,  because,  when  a^^''^ 
cheater  has  been  mentioned,  and  when  this  point  of  enbaneed 
value  is  being  argued,  he  says  this  :  ^  I  apprehend  ^^^ 
ment  is  that  where  an  owner  has  an  area  of  land,  wiici  from 
natural  circumstances  and  character  is  peculiarly  salted  to  a 
particuhir  purpose,  that  it  is  an  element  in  the  value, and isa 
matter  for  consideration  how  far  it  should  enter  into  tiie 
compensation.  If  we  take  two  properties,  each  of  them 
capable  of  being  made  into  a  reservoir,  but  one  is,  by  nat^ 
circumstances,  and  by  a  peculiar  fitness  ot  position  and 
charaoter,  capable  of  being  made  into  a  reservoir  at  p 
expense,  and  the  other  at  greater  expense,  then  the  quesuoa 
is,  is  it  an  element  which  would  form  part  of  the  com^i^" 
tion  which  the  landowner  would  be  entitled  to  receive*  ^^ 
does  not  give  any  opinion  here  upon  that,  but  he  doe  fl 
afterwards  in  the  award,  that  he  has  taken  into  considerauon 
the  enhanced  value.  It  apt)ears  to  me  as  he  has  put  it  here  it  la 
perfectly  fair.  He  says  notiung  about  the  Manchester  ca^e,  dd 
really  supposing  it  to  be  a  property,  which,  by  natural  circu^ 
stances  and  peculiar  fitness  of  position  and  character,  is  capbie 
of  being  made  into  a  reservoir,  that  seems  quite  a  right  om- 
vation,  and  he  really  himself  put  the  argument  as  to  thaU*^^? 
of  it  which  he  ougnt  to  have  taken  as  an  arbitrator,  ana  vmc 
was  a  fair  and  legitimate  subject  for  his  consideration.  1^ 
much  he  should  give  for  that  was  a  matter  for  biro.  ""*^ 
proportion  of  this  contingent  value  he  should  give  vas » 
matter  he  must  deduce  from  the  witnesses,  his  obserraoflD 
of  the  ground,  and  his  own  general  knowledge  of  the  ^P' 
bilities  of  the  localities,  and  their  surrounding  neighbooi- 
hood.  It  seems  to  me,  therefore,  from  this  ftvi&rd,  Jf. 
the  expression  I  have  just  quoted  from  the  notes  when  tws 
argument  was  presented  to  him,  that  he  took  the  w. 
ground.  There  is  not  a  single  fact  stated  from  the  shortta»J 
writer's  notes  to  show  me  tnat  the  arbitrator  did  that  woicD 
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he  ought  not  to  h^ye  done,  namely,  based  his  yalnation  upon  Appa4^, 
the  particular  circumstances  and  particular  price  which  the 
Manchester  Corporation  might  be  interested  to  pay  for  this 
compulsory  sale.  I  think,  therefore,  that  fails.  Of  course,  if 
I  were  to  meet  all  the  arguments  of  counsel  I  should  occupy 
an  unreasonable  time,  but  that  meets  the  two  objections — tne 
first  and  second  objection — the  second  one  being  the  formid-' 
able  one,  if  made  out,  but  it  is  not  made  out, 

Upon  the  first  of  those  objections  we  heard  at  some  length 
Sir  Henry  James  as  to  whether  we  could  go  into  it  or  not, 
that  is  to  say,  whether  we  could  inquire  into  counseFs 
speeches,  evidence,  and  matters  which  took  place  before  an 
arbitrator,  and  look  at  the  shorthand  writer's  notes  of  evidence 
for  the  purpose  of  setting  aside  an  award,  Mv  opinion  cer- 
tainly was,  as  I  said  to  the  Attorney-General  at  the  time, 
that  we  could  not  certainly  as  a  general  rule,  and  I  believe 
my  brother  Stefhbn  expressed  his  view  to  the  same  effect, 
but  we  need  not  decide  that  question  here,  because  we 
thought  it  better,  and  that  it  might  possibly  save  expense 
in  the  end  to  the  parties  if  we  heard  de  bene  esse^  so  to  speak, 
what  had  to  be  said.  I  am  of  opinion  that,  having  allowed 
the  Attorney-General  and  Mr.  Davey  to  go  into  this  evidence 
— to  enter  at  full  upon  the  matter — they  have  not  shown  any 

f'ounds  upon  which  this  award  could  be  set  aside,  therefore 
need  not  give  judgment  on  that,  as  to  whether  we  ought  to 
have  heard  this  evidence  as  we  have  done.  In  my  opinion 
the  materials  are  insufiicient  to  set  aside  this  award. 

Then  comes  the  further  objection,  "  The  said  award  is 
ambiguous  and  uncertain  and  does  not  sufficiently  declare 
in  respect  of  what  heads  of  claim  the  award  has  been  made." 
I  cannot  find  out  any  substantial  ambiguity  in  this  award  —1 
mean  reading  it  as  it  should  be  read,  with  a  willing  mind,  to 
use  the  expression  of  Mr.  Justice  Maule,  that  is,  with  a  mind 
desirous  of  understanding  what  it  means  and  not  misunder- 
standing what  it  means,  I  have  no  difficulty  at  all  in 
ascertaining  the  meaning  of  this  arbitrator.  No  doubt  there 
is  a  grammatical  error  in  one  part  of  it ;  a  word  is  omitted 
or  a  word  is  used  in  perhaps  not  strictly  the  correct  sense, 
but  I  have  no  difficultjrin  ascertaining  what  he  means,  Be 
says  :  ^'  I  hereby  state  and  find  as  facts  that  the  lands,"  &c,, 
''  nave  by  themselves  and  in  conjunction  with  other  adjoining 
lands  a  natural  and  peculiar  adaptation  for  collecting,  divert- 
ing, ai^d  in^pounding  of  water,"  That  word  may  be  incorrect, 
b^oaiisQ  the  lands  do  not  adapt  themselves,  and  the  word 
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would  not  be  quite  accurate.  It  would  bave  been  better  if 
he  had  used  the  word  '*  adaptability  "  instead  of ''  adaptation,'' 
bat  it  is  impossible  to  misanderstand  what  he  meant— that 
they  are  ca|)able  of  being  adapted. 

Another  objection  was  :  ^'  And  as  a  suitable  sate  for  the  con- 
struction of  a  reservoir" — they  are  capable  of  being  adapted 
as  a  suitable  site.     No  doubt  there  is  an  ellip^  and  it  is  not 
strict  grammar.   It  does  not  say,  and  valuable  as  a  suitable  site, 
or  adaptable  as  a  suitable  site, — some  such  word  isivanted,or 
you  want  another  word  before  it  to  carry  on  the  second  branch 
of  the  sentence  ;  but  it  is  clear  to  anybody  who  does  not  strain 
his  mind  to  make  objections,  and  to  find  out  whether  the  matter 
is  unintelligible,   because   there  is  something  whidi  gram- 
matically is  not  quite  correctly  expressed.    If  we  were  to 
upset  awards  on  that  ground,  then  it  would  be  no^f^ 
|)arties  to  go  to  arbitration  at  all.     In  my  opinion^  there 
IS  no  ambiguity  in  the  fair  sense  of  the  word,  that  is  to  say, 
there  is  nothing  which  to  a  willing  and  intelligent  mind,  is 
not  perfectly  pkin  on  the  face  of  this  award,  and  that  thtfe 
is  no  such  ambiguity,  nor  is  there  any  ambiguity  in  tw 
claim  set  out,  because  this  very  claim  is  part  of  the  general 
claim  as  to  the  value  of  tiie  land.     It  is  not  specialiy  men- 
tioned in  the  notice  to  treat,  but  if  you  were  to  do  that  jofl 
would  not  clear  up  the  things,  but  you  would  make  them 
such  complex  legal  documents  that  we  should  have  a  ff^ 
many  more  applications  to  set  aside  awards  than  we  have 
now  if  you  were  to  have  the  notices  all  written  as  you  wonW 
a  deed   or  a  document  of  that  sort.     I   do  not  think  its 
ambiguity  would  be  increased,  and  the  power  of  objecting 
to  it  would  be  very  much  increased  indeed.  , 

Then  the  last  objection.  I  have  already  adverted  to  the 
reservations  in  favour  of  the  lord  of  the  manor.  Mr.  D»^J 
has  abandoned  that.  Supposing  his  finding  is  wrong  upon 
that,  that  is  no  ground  for  setting  aside  this  award. 

Therefore,  on  all  these  grounds,  I  am  of  opinion  tW 
nothing  has  been  shown  to  me  to  satisfy  me  that  this  awani 
ought  to  be  set  aside  ;  and,  as  I  said  before,  I  am  of  opinijw' 
in  order  to  set  aside  an  award  there  should  be  a  strong  ca^- 
In  this  case  I  am  of  opinion  that  no  such  case  has  been  fi^ 
out,  and,  therefore,  the  rule  must  be  discharged. 

Stephen,  J. — I  am  of  the  same  opinion,  and  I  agree J^ 
entirely  with  all  that  has  been  said  by  my  brother  GbovkuM» 
I  should  have  expressed  my  own  views  on  the  subject  f^^ 


SPECIAL  ADAPTABILITY.  729 

shortly  indeed  were  it  not  that  the  case  has  occupied  a  very  Appndx. 

considerable  time,  namely,  a  day  and  a  half ;  bnt  I  think  that 

very  large  part  of  that  time  has  been  spent  in  debating  a 

matters   which   have  ultimately  resolved  themselves  into  a 

small  compass.     In  the  first  place,  there  was  a  very  great 

debate  as  to  whether  the  Attomey-Qeneral  should  be  allowed 

to  go  into  all  that  took  place  before  the  arbitrator  with  a 

view  of  showing  that  the  arbitrator  had  in  fact  taken  into 

his  consideration,  in  the  matter  of  awarding  damages,  things 

which  he  ought  not  to  have  taken  into  consideration.     We 

permitted  him  to  do  so  because  we  thought,  upon  the  whole, 

it  was  the  safer  and  more  advantageous  course  to  take  for  the 

parties.     Whether  we  were  strictly  justified  in  what  we  did, 

according  to  law,  I  need  not  decide,  but  I  only  say  that  I 

think  the  decision  which  we  have  now  given  is  not  to  be 

taken  as  a  precedent  tending  to  show  that  such  an  inquiry  is 

proper.     The  fact   is,   that  each  case  stands  upon  its  own 

circumstances,  tliat   it  is   simply   impossible  to   lay  down 

general  rules  as  to  how  far  you  can  and  how  far  you  cannot 

:o    in  inquiring  into   what    passed    before  an    arbitrator. 

'here  can  be  no  doubt  that  a  case  might  be  imagined,  in 

which  the  award  might  be  perfectly  good  on  the  face  of  it, 

and  in  which,  nevertheless,  it  might  be  proved,  so  as  to  leave 

no  substantial  doubt  on  the  subject,  that  the  whole  arbitration 

had  been  conducted  on  a  false  basis — that  matters  had  been 

introduced  which  ought  not  to  have  been  introduced,  and 

that  damages  had   been  given  in  respect   of  things  which 

were  not  properly  before  the  arbitrator.     There  are  one  or 

two  cases  in  the  books  to  which  our  attention  has  been  fully 

called,  in  which  inquiries  of  that  kind  were  undertaken  with 

various  results. 

I  think,  however,  that  having  heard  all  that  could  be  said 
upon  the  subject,  first  by  the  Attorney-General  and  next  by 
Mr.  Davey,  I  have  as  little  hesitation  as  my  brother  Grove 
in  coming  to  the  conclusion  that  the  corporation  have  shown 
no  cause  which  would  justify  us  in  setting  aside  this  award, 
and  that  they  have  entirely  failed  to  prove  that  the  award 
does  in  fact  award  compensation  in  respect  of  any  matter 
for  which  compensation  ought  not  to  have  been  awarded,  or 
that  the  controversy  before  the  arbitrator  was  conducted  in  a 
way  in  which  it  ought  not  to  have  been  conducted. 

The  argument  by  which  the  Attorney-General  sought  to 
prove  his  case  was  so  refined  and  so  elaborate,  and  involved 
so  long  a  series  of  steps  that  the  mere  intricacy  of  the  argu-> 
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meiit  appeupdd  to  me  to  afford  an  nnoertaiiity  to  it  The 
argument  was  something  of  this  kind ;  Look  at  wbat  Mr. 
Mclntyre  said  when  he  opened  the  eyidenoe  brfore  thd 
arbitratcn* ;  then  look  at  what  the  witnesses  said  to  thearl»- 
trator ;  then  look  at  the  yalne  which  was  put  upon  the 
different  matters  upon  which  the  arbitrator  adjadicated ;  then 
look  again  at  aome  of  the  expressions  in  the  award,  and  if 
yon  pat  the  first  three  things  together,  one  afiter  the  otkr, 
and  oonstme  what  the  arbitrator  said  by  somedung  which 
Mr,  MoIntTre  inferred  from  something  which  the  witneae 
stated  whion  is  to  be  construed  in  reference  to  a  case  which 
Mr,  Mclntyre  opened,  and  when  yon  have  put  all  Uiattogetkr 
you  will  see  that  it  was  morally  impossible  that  he  com 
Lave  given  so  large  a  sum  as  he  did  give  unless  he  hid  iaieo 
into  account  something  which  he  ought  not  to  have  t^ 
into  aooount ;  and,  moreover,  when  you  look  at  all  y^ 
various  matters  over  again  for  another  purpose,  yea  ^"^ 
able  to  form  an  opinion  as  to  what  this  forbidden  thing  ^ 
which  he  introduced  into  his  award,  and  so  rendered  it  void. 
That,  I  sav,  is  something  far  too  ekborate  an  argument  m 
a  matter  of  this  kind.  If  such  arguments  were  admitted  yoQ 
would  have  a  motion  for  a  new  trial  substantially  npon  every 
award  which  did  not  give  satisfaction  to  both  partie»-ffl 
other  words  upon  every  award.  The  thing  which  it  ia  imp** 
sible  not  to  see,  having  heard  the  case  argued  from  beginnme 
to  end,  the  plain  truth  is  simply  this,  the  arbitrator  md 
award  to  the  Countess  Ossalinsky  a  very  large  sum  of  ®®^*r" 
a  sum  of  money  considerably  larger  than  anything  that  her 
opponents  conceded  she  ought  to  have— ^considerably  1^ 
than  those  which  her  more  enthusiastio  witnesses  eonsidered 
to  be  her  due.  In  fact,  he  took  something  which  ^JJ* 
described  roughly  as  a  kind  of  mean  between  the  high^ 
that  was  claimed  for  her  by  Mr.  Mclntyre's  witnesses  and  m 
highest  that  was  oonceded  to  her  by  the  Attomey-Oenerais 
witnesses  :  it  oame  in  practice  to  something  very  much  u^ 
that.  Now,  I  do  not  say  a  word  about  that.  It  is  extreindy 
natural  that  the  corporation  of  Manchester  should  not  oke 
it.  It  is  extremely  natural  that  they  should  use  every  means 
in  their  power  to  set  it  aside  ;  but  what  they  really  ^^  ^^ 
want  is  to  get  what  they  consider  an  exorbitant  award  ^ 
aside  ;  and  the  reasons  which  they  have  given  to  have  it  ^ 
aside  are  all  it  seems  to  me  a  vi^riety  of  subtleties  by  ^^'f 
they  try  to  eaU  in  question  that  wluoh  it  is  a  charaot^J^s^^ 
feiiture  gf  arbitratgrs  to  exclude  from  question.    That  is  p) 
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way  in  which  the  matter  struck  mj  mind.  I  do  not  say  one  Appncbc, 
word  as  to  the  propriety  of  the  award — ^neither  for  it  nor 
against  it.  All  I  say  is  that  on  the  face  of  it,  it  is  a  regular 
award,  and  as  far  as  we  have  thought  it  right  to  inquire  into 
what  passed  before  the  arbitrator — it  must  be  observed  we 
have  snut  out  absolutelv  nothing  that  the  parties  could  bQ 
desirous  of  bringing  before  us— I  fail  to  see  that  there  has 
been  any  such  improper  conduct  or  misconception  of  hia 
duties  proved  on  the  part  of  the  arbitrator  as  would  be  a 
ground  for  setting  aside  the  award. 

The  case  is  one  of  a  large  amount  and  of  some  importance 
on  other  grounds,  and  although  my  brother  Grovb  has  stated 
his  views,  and  although  I  have  stated  my  own  agreement 
with  them,  I  will,  nevertheless,  very  shortly  indeed,  notice 
the  different  objections  which  have  been  made  to  this  award, 
and  the  different  grounds  upon  which  those  objections  appear 
to  me  to  fail. 

The  first  objection  is  :  "  That  the  arbitrator  in  his  award 
and  determinations  in  the  award  contained  has  in  estimating 
the  value  of  the  land  improperly  taken  into  consideration  its 
enhanced  value,  or  alleged  enhanced  value,  by  reason  of  the 
water  that  may  be  collected,  diverted,  and  impounded  upon 
the  said  land,  and  also  by  reason  of  its  natural  and  peculiar 
adaptation  for  the  construction  of  a  reservoir."  Now,  leaving 
out  the  word  *'  improperly  " — ^that  he  did  do  that  which  is 
l^ere  described  as  an  improper  taking  into  consideration  is 
undoubtedly  true,  because  those  words  are  copied  out  of 
part  of    the  award,  but  for   the  reasons  which    have   been 

fiven  by  my  brother  Grove  I  think  in  doing  so  he  did  his 
uty.  What  I  understand  him  to  have  said  is  this  :  The 
natural  construction  of  this  ground,  a  large  part  of  which  is 
owned  by  the  claimant  in  this  case,  is  extremely  peculiar,  it 
presents  features  so  favourable  for  making  a  reservoir  that 
they  may  be  called  almost  unique,  and  that  has  been  likened 
to  a  great  number  of  things  in  the  course  of  the  argument. 
The  commonest,  and  perhaps  the  fairest,  illustration  tnat  may 
be  taken  may  be  this — it  is  like  the  common  case  of  building 
land.  There  is  land  on  which  buildings  may  be  raised — ^it  is 
an  every  day  practice — ^here  is  lana  which  is  suited  for 
building  ;  here  is  a  railway  near  it ;  it  is  the  intention  of  the 
railway  company  to  put  a  station  in  the  immediate  neighbour-, 
hood  which  will  enable  people  to  build  villas  upon  tins  land. 
Now,  land  30  situated  xmaoubtedly  derives  a  considerably 
increased  value  from  these  circumstances,  and  if  any  person 
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AypndK*  wishes  to  take  that  land,  or  say,  if  another  railway  company 
wishes  to  come  in  and  cat  across  it,  no  doubt  wey  wooU 
have  to  paj,  not  the  agricultural  value  of  the  land,  bat  tbev 
wonld  have  to  consider  the  value  of  the  land  as  building  kod, 
and  also  have  to  consider  how  its  value  as  building  land  would 
be  affected  bj  the  intention  of  the  railway  company  to  make 
a  junction  or  to  build  a  station  in  the  neighbourhood.   Ai  to 
this  particular  piece  of  land,  I  will  not  say  it  is  unique,  but  it 
is  very  nearly  unique  ;  it  is  one  of  the  small  number  of  places 
which  is  capable  of  being  made  into  a  reservoir  which  wonld 
supply  any  towns  with  which  they  might  be  connected.  We  all 
know  that  Thirlmere  lies  very  high — ^perhaps  I  have  po  ngb 
to  import  my  own  knowledge  of  the  country  into  it,  but  1 
think  it  would  not  be  very  much  less  than  800  or  900  reef 
above  the  sea  level — the  top  of  the  water — and  with  a  large 
quantity  of  water  at  that  level  you  might  carry  it  to  ^ery 
nearly  any  large  town  in  England,  that  being  so  it  seems  to  in^ 
quite  absurd  to  say  that  there  is  not  a  special  value  attodi- 
ing  to  that  particular  matter,  or  to  say  that  the  Countess  who 
owns  a  part  of  it  should  not  be  compensated  on  that  footing* 
No  doubt  it  has  been  pointed  out  very  fully  by  the  Attorney- 
General  and  bv  Mr.  Horace  Davey,  that  her  land  alone  uugnt 
not,  or  probably  would  not,  make  a  reservoir,  because  it  does 
not  go  all  round  the  lake,  and  because  parts  of  the  land  are 
scattered  about.    No  doubt  that  is  perfectly  true,  but  then  at 
the  same  time  it  contributes  to  it,  it  is  absolutely  essential  to 
a  reservoir,  and  no  reservoir  could  be  made  in  those  pi^ 
without  taking  her  land  any  more  than  a  reservoir  could  be 
made  on  her  land  without  taking  the  land  of  other  penonsin 
the  neighbourhood.     But  when  you  come  to  oonader  tw 
value  of  the  land  you  have  to  take,  you  must  assume  that 
people  will  act  in  tne  usual  way,  and  no  doubt  whenever  any 
reservoir  is  made  at  Thirlmere   it  would  be  made  under 
Parliamentary  powers,  which  would  be  applied  for  by  «* 
persons  who  were  desirous  of  making  the  reservoir,  ana  toft 
whether  the  water  travelled  northwards  down  to  Keswick  in 
that  direction,  or  whether  it  travelled  southwards  in  tunnels 
and  so  on  to  Manchester,  or  wherever  it  was  wanted  to  p^ 
wherever  it  might  be  wanted  to  go,  and  under  whatever 
circumstances  Tnirlmere  might  be  turned  into  a  reservoir, » 
wonld  l)e  absolutely  necessary  that  the  Countess  Ossalinskvs 
laud  should  bo  taken,  and  it  seems  to  me  it  would  be  vitvg^tber 
improiHjr  to  denrive  her  of  the  benefit  derived  from  th» 
circumstance,     i  think  that  is  all  the  arbitrator  is  alleged  to 
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have  done  in  this  objection,  and  all  that  he  is  shown  to  have  Appndx, 
done  from  an  examination  of  the  award. 

Then  it  goes  on  to  say,  "  That  the  arbitrator  has  taken 
into  consideration  the  increased  value  of  the  land  in  conse- 
quence of  the  powers  conferred  on  the  Corporation  of  Man- 
chester by  the  Manchester  Corporation  Waterworks  Act, 
1879,  and  has  taken  into  consideration  the  value  of  the  land 
to  the  Manchester  Corporation  where  used  for  the  purposes  of 
carrying  out  the  object  of  and  powers  conferred  by  the  said 
Act."  Those  two  objections  are  the  same  presented  in 
slightly  different  forms.  If  they  could  be  made  out  I  think 
the  award  would  be  bad.  Much  was  said,  and  many  illus- 
trations were  suggested,  and  many  discussions  took  place  on 
this  subject,  but  tney  all  appear  to  me  to  come  ultimately  into 
a  very  small  compass  indeed,  which  may  be  stated  thus  : 
When  a  railway  company,  or  any  other  person  who  takes  land 
under  compulsory  power,  is  to  pay  for  that  land,  you  are  not 
to  make  them,  as  it  were,  buy  it  from  themselves  ;  you  are 
not  to  take  the  value  which,  in  their  hands,  it  would  acquire, 
and  make  them  pay  for  it  as  if  they  had  no  compulsory  power. 
That  seems  to  rest  upon  a  basis  of  perfect  good  sense,  because, 
if  you  were,  there  would  be  really  no  value  in  those  compul- 
sory powers  at  all,  but  I  do  not  see  that  the  award  does  so, 
ana  I  do  see,  on  the  contrary,  that  the  award  distinctly  says, 
in  the  plainest  language  which  the  arbitrator  can  use,  that  he 
avoided  doing  so,  and  did  not  do  so.  He  aays,  **  I  have  in 
my  awards  and  determinations  hereinbefore  contained  in 
estimating  the  value  of  the  land  taken  into  consideration  its 
enhanced  value  by  reason  of  the  water  that  may  be  collected, 
diverted,  and  impounded  upon  the  said  lands  and  heredita- 
ments of  the  said  owner  and  also  by  reason  of  its  natural  and 
peculiar  adaptation  for  the  construction  of  a  reservoir  but  I 
nave  not  allowed  for  or  included  any  sum  in  respect  of  the 
enhanced  value  of  the  land  by  reason  of  its  natural  and 
peculiar  adaptation  in  conjunction  with  other  adjoining  lands  " 
for  those  purposes.  I  think  when  that  is  read  in  connection 
with  the  evidence  which  has  been  adduced,  and  upon  which 
the  Attorney-General  and  Mr.  Horace  Davey  commented,  to 
my  mind  it  seems  to  me  clear  that  what  he  tried  to  do  was  to 
put  a  value  on  the  land,  having  regard  to  its  fitness  for  the 
purpose  of  a  reservoir,  but  not  having  regard  either  to  the 
adjoining  lands,  which  had  advantages  of  their  own,  or  to 
value  attached  to  it  by  the  Manchester  scheme.  He  seems 
to  me  to  have  done  what  he   could  to  avoid  making  the 
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Manchester  people  bnj  iheir  own  improTements,  and  that  is 

y^allv  what  it  comes  to  ;  at  all  events,   patting  it  at  the 

lowest,  I  do  not  see  the  verj  smallest  shadow  of  proof  that  he 

did  not  do  so  ;  I  see  that  there  was   eyidence  before  him 

from  which  he  mic^ht  draw  practically  any  inference  which 

be  liked.     I  see  that  he  states  in  his  award  what  the  infei^ 

ences  are  he  did  draw,  and  although  the  Attorney-General 

and  Mr.  Darey  argned  long  and  elaborately,  and  preyed  m 

hard  to  say  that  in  point  of  fact  he  had  drawn  the  inference 

which  he  repudiated,  and  that  in  point  of  fact  he  had  dooe 

what  he  tried  hard  not  to  do,  I  cannot  follow  that  argmnent, 

and  find  as  a  fact  that  he  did  do  so. 

Therefore,  on  the  whole  I  say,  those  two  things  are  not 
made  out.      What  is  really  made  out  is  simply  tins  :  That  I» 
gare  a  very  large  sum  by  way  of  compensation,  and  without 
any  arithmetical  proof  that  lie  must  have  adopted  a  certaiii 
estimate — ^in  the  face  of  arithmetical  proof  that  he  did  not  adopt 
those  estimates  still  we  are  told   we  must  not  suppose  he 
drew  an  inference  which  he  repudiates,  because  that  inference 
can  be  logically  justified  on  no  other  ground.     I  do  not  think 
it  would  \ye  right  to  draw  such  an  inference  as  that.     Tlat 
disposes  of  the  second  and  third  of  those  objections. 

Then  comes  the  ambiguity  and  uncertainty  of  the  award, 
and  I  must  say  with  regard  to  that  I  do  not  think  I  need  add 
anything  to  what  has  been  said  by  my  brother  GRoyE.  There 
is  a  little  confusion  or  bad  grammar,  and  I  rather  suspect, 
myself,  there  is  a  word  or  two  left  out  there,  but  that  is  all 
that  I  can  see  in  the  matter.  It  would  be  triyial  to  insist  on 
that. 

Then,  Mr.  Davey  also  argued  at  some  length  that  the  plan 
was  part  of  the  award,  and  where  as  the  a^urd  says  that  this 
land  Jbas  a  natural  and  peculiar  adaptation  for  the  construction 
of  a  reservoir,  if  you  look  at  the  plan  the  plan  will  show  that 
the  land  by  itself  has  no  such  natural  adaptation  for  the  pur- 
pose of  a  reseryoir,  because  it  does  not  go  all  round  the  lake.  I 
think  that  is  importing  a  kind  of  literality  into  the  construction 
of  a  document  of  this  kind  which  is  to  be  deprecated,  and  which 
I  should  rather  describe  as  doing  one's  best  to  misunderstand 
it  instead  of  doing  one's  best  to  understand  it.  I  think  it  is 
obvious  what  he  means.  He  means  this  land  is  adapted  for 
the  purpose  of  a  reservoir  in  this  way,  that  by  means  of  it 
anybody  who  got  possession  of  other  land  would  be  able  t^ 
construct  a  reservoir  at  very  little  expense,  and  that  without 
it  no  reservoir  could  be  constructed,  and  that  therefore,  it  is 
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specially  adapted  for  the  construction  of  a  reservoir,  although  Appndz. 
by  itself  it  would  not  constitute  a  reservoir. 

The  last  matter  about  the  reservations  was  given  up  by 
Mr.  Davey  and  also  by  the  Attorney-General. 

The  result  is  that  I  agree  with  my  brother   G&OVB  that 
this  rule  must  be  discharged,  with  costs. 

Mr.  Mclntyre.— Your  Lordship  will  give  us  the  costs  ? 

Grove,  J. — The  rule  is  discharged  witn  costs. 


ApjpDdz.  STATUTES  RELATING  TO  COMPENSATION  PASSED 
PRIOR  TO  THE  LANDS  CLAUSES  ACT),  1845. 


THE  ADMIRALTY  (SIGNAL  STATIONS)  ACT,  1S15. 

ft5  Gsa  3,  Cap.  128. 

An  Ad  to  enabU  Hu  Majedji  to  acquire  Ground  neeestary  fir  Sipdati 
TtUgmpk  SUUion*.  [2dth  Jose,  IdlA.] 

WnutKAB  it  is  expedient  that  His  Majecity  should  be  enabled  bm  tzue 

to  time  to  procure  and  take,  or  pUTcWe,'  either  for  a  time  a  tern  « 

yeans  or  in  fee,  aa  occanion  shall  require,  all  such  lands  or  ^^^'^^^^^^fJI 

as  are,  shalL  or  may  be  wanted  for  the  puri>oBes  of  signal  or  u^egnpfi 

stations,  ana  of  making,  preset ving,  and  maintaining  a  free  *^dmuffi- 

temtpted  communication  between  the  respective  si^ials  or  tekgi^ 

erected  or  to  be  erected  thereon,  and  of  preventiiig  and  remonog  uj 

olistructions  thereto,  either  by  buildings,  trees,  or  in  any  other  miMff, 

together  also  with  all  necessary  ways  unto  and  from  the  same ;  Ktf 

therefore  enacted  by  the  King's  most  Excellent  Majesty,  by  and  ^ 

tlje  advice  and  consent  of  the  Lords  Spiritual  and  Tempoi^juw 

C'ommon^  in  this  present  Parliament  assembled,  and  by  the  Mthontv 

Admiimlty  of  the  same.  That  it  shall  be  lawful  for  the  Lord  High  Adminl,or»T 

"wty  »n-      three  or  more  of  the  commissioners  for  executing  the  office  of  ww 

thoriie        High  Admiral  of  the  United  Kingdom  of  Great  BrUain  and  /«W ^ 

P*"""*  ^^  the  time  being,  from  time  to  time,  by  any  writing  under  their  hmffljto 

snr^y  and  authorise  any  person  or  persons  to  survey  and  mark  out  any  !«»»<>' 

Unds  for     l»^«*'i^*ni«nt»  wl>ic*»  *w>  «^al'»  or  »*y  ^  wanted  for  the  pu^w* 

siirnal  or     »foresaid,  or  any  or  either  of  them,  and  to  treat  and  agree  with  tte 

teWrmph    o^^^^r  or  owners  thereof,  or  any  person  or  persons  interested  toerej 

stalTonsT    <^ither  for  the  absolute  purchase  thereof  for  the  public  service  or  for  tv 

possession  thereof,  for  such  time  or  term  of  years  as  the  public  semce 

shall  require. 

For  other  powers  of  the  Admiralty  to  take  Und,  see  the  Admtialtj  I^j^ 
and  Works  Act,  1865,  antf,  p.  474,  and  the  Coast  Gnard  Serrice  Act,  m 
ante,  p.  437. 

Obitroc-  2.  In  case  any  obstruction  should  arise,  grow,  or  be  **^^ 
tions  to  be  or  should  be  intended  to  be  made  between  any  two  signal  or  ^^Pt 
removed*  stations,  so  as  to  impede  the  free  communication  between  tt| 
said  stations,  it  shall  be  lawful  for  the  Lords  Commiasiorers  (»^ 
Admiralty  to  agree  for  the  removal  or  prevention  of  such  otetrnoM» 
in  the  same  manner  and  under  the  same  powers  and  P^^^^^'^^;'^ 
hereinafter  provided  for  the  acquisition  of  tne  lands  or  grounds  neceasiv 
for  the  erection  of  the  said  signal  or  telegraph  stations. 

Bodies  8.    It  shall  be  lawful  for  all  bodies  politic  or  corporate,  ee^ 

politic,  Jtc,  siastical  or  civil,  and  all  leoffees  or  trustees  for  charitahle  or  9fiff 
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public  purposes,  and  for  all  tenants  for  life  and  tenants  in  tail,  and  for  Appndz. 
the  husbands,  guardians,  trustees,  committees,  curators,  or  attomies  of       — 
such  of  the  owners  or  proprietors  of  or  persons  interested  in  any  such  JIJJJ.^' 
lands  or  hereditaments  required  for  such  public  service  as  shall  be  femes  S^gai^'of 
covert,  infants,  lunatics,  idiots,  or  persons  beyond  the  seas,  or  otherwise  premises, 
incapable  of  acting  for  themselves,  to  contract  and  agree  with  such 
person  or  persons  authorised  as  aforesaid,  either  for  the  absolute  sale  of 
such  lands  or  hereditaments,  or  for  the  grant  of  any  lease  either  for  any 
term  of  years  certain  therein,  or  for  such  periods  as  the  public  service 
shall  require,  and  to  convey,  surrender,  demise,  or  grant  the  same  unto 
the  eaid  Lords   Commissioners  of  the  Admiralty,  in  trust  for  His 
Majesty,  his  heirs  and  successors,  accordingly ;  and  sl\1  such  contracts, 
sales,  conveyances,  surrenders,  leases,  and  agreements,  shall  be  valid  ana 
effectual  in  law,  to  all  intents  and  purposes  whatsoever. 

4.  In  case  any  such  bodies  or  other  persons  hereby  authorised  to  Persons 
contract  on  behalf  of  themselves  or  others  as  aforesaid,  or  any  other  refusing 
person  or  persons  interested  in  any  such  lands  or  hereditaments  which  to  sell,  or 
shall  be  so  marked  out  and  surveyed  for  the  public  service,  shall  for  ^  accept 
the  space  of  fourteen  days  next  after  notice  in  writing,  subscribed  *^?  ^^' 
by  such  person  or  persons  authorised  as  aforesaid,  shall  have  been  "^®!??^" 
given  to  the  principal  officer  or  officers  of  any  such  body,  or  to  such  JZo'Il^i. 
other  persons  hereoy  authorised  to  contract  on  behalf  of  others  or  ^^  ^ 
interested  themselves  as  aforesaid,  or  left  at  his,  her,  or  their  usual  place  may 'put  * 
of  abode,  refuse  or  decline  to  treat  or  agree,  or  by  reason  of  absence  shall  His 
be  prevented  from  treating  or  agreeing  with  such  person  or  persons  Majesty's 
authorised  as  aforesaid,  or  shall  refuse  to  accept  such  sum  of  money  as  officers 
shall  be  offered  by  such  person  or  persons  as  the  consideration  for  the  into  posses* 
absolute  purchase  of  such  lands  ana  hereditaments,  or  such  annual  rent  sion,  and 
or  sum  as  shall  be  offered  for  the  hire  thereof,  either  for  a  time  certain  » jnry 
or  for  such  period  as  the  public  service  may  require,  then  and  in  such  *^^  ** 
case  it  shall  oe  lawful  for  such  person  or  persons  so  authorised  as  afore-  *°™', 
said  to  require  two  or  more  justices  ot  the  peace,  or  three  or  more  "v"^  |J.ii 
deputy  lieutenants  (one  of  whom  shall  be  a  justice  of  the  peace)  or  two  find  the 
or  more  deputy  governors  of  the  county,  riding,  stewartry,  city,  or  place  compensa- 
where  such  lands  or  hereditaments  shall  be,  to  put  His  MajestVs  omcers  tion  toS' 
into  immediate  possession  of  such  lands  or  hereditaments  w^ch  such  made, 
justices  or  deputy  lieutenants  or  deputy  governors  are  hereby  reuuired 
to  do,  and  shall  for  that  purpose  issue  their  warrant  under  their  nands 
and  eeals  commanding  possession  to  be  so  delivered,  and  shall  also  issue 
their  warrants  to  the  sheriffs  of  the  county,  riding,  stewartry,  city,  or 
place  wherein  such  lands  or  hereditaments  shall  be  situate,  to  summon 
a  jury,  and  every  such  sheriff  is  hereby  authorised  and  required  to 
summon  and  return  a  jury  properly  qualified  of  the  number  of  twenty- 
lour,  and  in  the  manner  required  by  the  laws  of  England^  Ireland,  and 
Scotland  respectively,  who  shall  meet  at  some  convenient  time  and  place 
to  be  mentioned  in  such  summons,  out  of  whom  a  jury  of  twelve  shall 
be  drawn  in  such  manner  as  juries  for  the  trial  of  issues  joined  in  His 
Majesty's  Courts  at   Wegtminster  and  Dublin  are  drawn  by  law  in 
England  and  Ireland  respectively,  and  in  such  manner  as  juries  are 
drawn  by  law  for  the  trial  of  offences  in  Scotland ;  and  in  case  a 
sufficient  number  shall  not  appear,  the  said  sheriff  shall  choose  others  of 
the  by-standers,  or  that  can  speedily  be  procured,  beinff  qualified  as 
aforesaid,  and  the  said  jurymen  may  be  cnaUenged  by  the  parties  on 
either  side,  but  not  the  array  ;  and  the  said  justices,  deputy  lieutenants, 

3b 
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Appudx  or  goreman  respectirelr,  may  gammoii  witnesses,  and  adjoam  any  9w\ 

raeetini;  if  juirmen  or  witneawe  do  not  attend,  and  the  jury,  on  liearmg 

nnr  witnefves'and  evidence  that  may  be  produced,  flball  on  their  oaib 
(wtiich  oathfi,  as  ahw  the  oaths  of'euch  witneeeea,  the  aaid  jiuticeg^ 
deputy  lieutenants,  or  governors  respectively,  are  hereby  empowered 
and  required  to  administer)  find  the  compensation  to  be  paid,  either  fc^ 
the  absolute  purchase  of  such  lands  or  hereditanoenta^  or  for  the 
f>osses9ion  or  use  thereof,  as  the  case  may  be. 


^,     I  <«       6.  Provided  always,  that  if  the  Lord  High   Admiral,  or  the  com- 

•J*^^^'*"'*    missioners  for  executing  the  office  of  Lord  High  Admiral  afor^aid,  or 

'7^^*    *ftinj  person  interested  therein,  shall  be  dissatisfied  with  the  verdid 

f*^3"^*      of  any  such  jury,  it  shall  be  lawfid  for  them  or  their  attomies  ii 

£5y       England  and  Irdand  to  apply  to  the  Court  of   Exchequer  at  Wa^ 

^^^11^       t/ruijiter  or  DMxn  respectively  in  the  term  next,  and  in  Scotland  to  appk 

^■j  In  i|jc  within  fourteen  daj-s  after  tlie  finding  any  such  verdict  to  the  Cooit  ti 

Cant  of     £^ei«(ion  in  Scotland  in  time  of  session,  or  Lord  Ordinary  on  the  KQs  in 

^mkm  if    time  of  vacation,  and  to  suggest  to  the  said  Courts  or  Lord  Ordiauj 

la  Scot-      respectively,  that  they  have  reason  to  be  dissatisfied  with  such  rerdkl, 

IsaJ,  ana  forthwith  give  notice  thereof  to  the  said  Lord  High  Adminl  « 

cominiwdoners  or  party  (as  the  case  may  beX  and  thereupon  in  Ew^iBiti 

ftnd  Ireland  the  proceedings  that  shall  have  been  had  ana  the  verdict  of 

nuch  jury  shall  be  returned  into  the  said  Courts  af  Exchequer  m^eo- 

tively  ;  and  if  it  shall  appear  to  the  said  Courts  to  be  proper,  a  soffie^ 

tion  shall  be  entered  on  such  proceedings  as  aforesaid,  ana  a  writ  shall 

thereupon  by  rule  of  such  Court  or  order  of  any  judee  of  such  Court  be 

directed  to  tlbe  sheriff  of  the  county  where  such  lanas  or  hereditament 

nhall  lie,  or  if  the  same  shall  lie  in  two  counties,  to  the  sheriff  of  either 

of  such  counties,  to  summon  either  a  common  or  special  jury,  according 

to  the  application  that  shall  have  been  made  on  that  behalf,  and  as  the 

Court  or  as  such  judge  shall  allow,  and  who  shall   respectively  be 

(qualified  according  to  law  to  appear  before  the  aaid  justice  or  justioes  of 

nmie  or  nisi  prius  of  that  county  at  the  next  assizes  or  sittings  of  nsn 

priuf,  if  the  same  shall  not  happen  sooner  than  twenty-one  days  after 

f«ach  suggestion,  otherwise  at  tlie  next  succeeding  assizes  or  sitting; 

And  the  compensation  to  be  paid  either  for  the  absolute  purchase  wfor 

the  possession  or  use  of  such  lands  or  hereditaments,  as  the  case  shall 

lie,  snail  at  such  assizes  or  sittings  be  ascertained  by  such  jury,  in  like 

manner  as  any  damages  may  be  enquired  of  upon  any  inquisition  or 

enauiry  of  damages  by  an^  jury  before  any  judge  of  assize  or  nisi  prtai, 

ana  the  verdict  of  such  jury  shall  be  returned  to  the  said  Court  of 

Exchequer,  and  shall  be  final  and  conclusive  ;  and  in  Scotland^  if  it  shall 

nppear  pro|)er  to  the  said  Court  of  Session  or  Lord  Ordinary  upon  such 

application  so  to  do,  the  said  Court  or  Lord  Ordinary  shall  order  and 

direct  the  sheriff  of  the  county  where  such  lands  or  hereditaments  dull 

lie,  or  if  the  same  shall  lie  in  two  counties,  the  sheriff  of  either  of  suck 

tounties,  to  summon  another  iury  in  the  manner  in  which  juries  an 

summoned  in  Scotland,  properly  (qualified  according  to  law,  to  ap{^ar 

liefore  the  Lords  or  Lord  of  Justiciary  at  the  next  circuit,  if  the  same 

j*hall  not  happen  sooner  than  twenty -one  days  after  such  application, 

otherwise  at  the  next  succeeding  circuit ;  and  the  compensation  as 

aforesaid  for  the  lands  or  hereditaments  (as  the  case  may  be)  shall  ai 

such  circuit  be  ascertained  by  a  jury  drawn  from  the  jury  siunnioued  as 

aforesaid,  in  such  manner  as  juries  are  drawn  in  Scotland,  under  the 

direction  of  the  said  Lords  or  Lord  of  Justiciary  as  aforesaid,  and  the 
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verdict  of  such  last-mentioned  juries  shall  be  final  cuid  conclusive,*  Appildz. 
without  being  subject  to  re\dew  or  challenge  of  any  kind,  unless  the       — 
Court  that  shall  nave  allowed  such  enquirv  shall  think  fit,  on  any 
application  made  within  four  days  after  the  commencement  of  the 
succeeding  term  or  session,  if  in  Scotland,  to  order  any  new  trial  in 
relation  thereto. 

fj.  Provided  always,  that  it  shall  be  lawful  for  any  jury  impannelled  Jury  in 
ore  any  justice  of  the  peace  or  magistrate,  or  deputy  lieutenant  ascertain- 
or  deputy  governor,  or  before  any  judge  of  assize  or  nid  jariuSy  to  ing  the 
ascertain  the  compensation  to  be  paid  for  any  lands  or  hereditaments  opmpenaa- 
iinder  this  Act,  and  they  are  hereby  required  to  ascertain  and  settle  ^^^  ?®' 
the  proportion  to  be  paid  out  of  such  compensation  to  any  person  or  Pj[®??**^i 
persons  having  any  Interest  as  lessees  or  tenants  at  will  or  otherwise,  ??* 
in  any  such  lands  or  hereditaments,  and  the  proportion  to  be  paid  out  ti<mto  Uj*^" 
of  such  compensation  shall  be  returned  on  the  verdict :  Provided  also,  ^^ 
that  where  any  such  enquiry  before  any  judge  of  assize  or  nid  prius,  or  i^sees,  &c. 
Lords  or  Lord  of  Justiciary,  shall  be  had  on  the  application  of  any 
such  lessee  or  tenant  at  will,  or  other  person  having  any  inferior  interest 
in  any  such  lands  or  hereditaments,  who  may  have  been  dissatisfied 
with  the  proportion  of  compensation  settled  by  the  jury  to  be  paid  in 
respect  of  such  interest,  it  snail  not  be  lawful  for  the  jury  in  any  such 
case  to  alter  the  amount  of  the  entire  compensation  awarded  by  any 
former  verdict  to  be  paid  for  such  lands  or  hereditaments,  but  only  the 
proportion  thereof  to  oe  paid  to  the  person  or  persons  having  separate 
interest  therein  ;  and  it  shall  not  be  lawful  for  any  jury  on  any  enquiry 
had  before  any  judge  of  assize  or  nisi  prius  or  Lords  or  Loni  of 
Justiciary,  as  to  any  such  compensation,  on  the  application  of  the  said 
Lord  High  Admiral  or  commissioners  for  executing  the  office  of  Lord 
High  Admiral  aforesaid,  in  any  case  in  which  the  whole  compensation 
awarded  by  the  former  jury,  toalter  the  proportion  that  shall  have  been 
settled  by  any  such  former  jury  as  to  any  separate  interest  in  any  such 
lands  or  nereditaments. 

7.  Provided  also,  that  it  shall  be  lawful  for  the  Court  or  judge  or  Courts  to 
Lord  Ordinary,  making  any  such  rule  or  order,  to  require  that  the  reqnijpe 
party  on  whose  application  the  same  shall  be  made,  shall  give  such  wcurity  to 
security  as  shall  to  such  Court,  Judge,  or  Lord  Ordinary  seem  proper  J®  given 
for  payment  of  costs  under  such  circumstances  as  shall  be  specified  in  '^^  ^^^' 
any  rule  or  order  made  for  that  purpose. 

In  cases 

8.  In  all  cases  where  any  lands  or  hereditaments  shall  have  been  where 
taken  under  the  provisions  of  this  Act,  for  any  term  of  years  or  for  lands  are 
such  period  only,  as  the  public  service  shall  require,  it  shall  be  lawful  taken  for 
for  the  Lord  High  Admiral,  or  Commissioners  for  executing  the  Office  *?y  **"^ 
of  Lord  High  Admiral  aforesaid,  or  any  other  person  or  persons  so  ^^  y^ar** 
authorised  as  aforesaid,  at  any  time  before  the  possession  of  any  lands  ?•"  ®^' 
or  hereditaments  which  shall  have  been  taken  for  the  purposes  afore-  the°pubf'c 
said,  shall  be  delivered  up  to  the  owner  or  owners  thereof,  or  other  service 
person  or  persons  acting  on  his,  her,  or  their  behalf,  to  take  down  and  shall  be 
remove  all  such  buildings  or  other  erections  which  shall  or  may  have  removed, 
been  built  or  erected  thereon  for  the  public  service,  and  to  carry  away  on  deliver- 
the  materials  thereof,  making  such  compensation  to  the  owner  or  owners  ing  up  the 
of  such  lands  or  hereditaments,  or  other  person  or  persons  acting  on  his,  lands 
her,  or  their  behalf,  for  the  damage  or  injury  which  may  have  been  ^  *^® 

3  B  2  owners. 
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Anmdz*  done  thereto,  or  to  the  aofl  thereof^  hx  the  erection  of  aaj  sach  build- 
—       Ukg^  or  removing  and  carrying  away*  the  same,  or  otherwise,  in  conse- 
quence of  the  «me  having  been  occupied  for  the  public  service,  as  the 
faid  Lord  High  Admiral  or  the  CommiisionerB  for  executing  tlie  Office 
of  Lofd  High  Admiral  or  such  other  person  or  persons  authorised  as 
aformaid  8hall  think  reasonable,  and  as  shall  be  agreed  upon  in  that 
liehalf,  and  if  such  owner  or  owners  or  other  person  or  persons  acting 
on  his,  her,  or  their  behalf,  shall  not  be  willing  to  accept  the  compensa- 
tion so  offered,  it  shall  be  lawful  for  the  said  Lord  High  Admiral  or 
Commimsionent  for  executing  the  Office  of  Lord  High  Admiral  afore- 
sai<l,  or  other  person  or  persons  so  authorised  as  aforesaid,  to  apply  to 
and  require  two  justices  of  the  peace  of  the  county,  riding,  stewaitzr, 
city,  or  place,  to  settle  and  ascertain  the  compensation  which  ooghc  to 
be  made  for  such  damage  or  injury  as  aforesaid  ;  and  such  justices  diall 
settle  and  ascertain  the  same  accordingly,  and  shall  c^ant  a  oeztLkate 
thereof,  and  the  amount  of  such  compensation  so  settled  and  aseemiDad 
and  certified  shall  forthwith  be  paid  by  the  Treasurer  of  His  H^esifs 
Navy  for  the  time  being,  to  the  person  or  persons  entitled  thtf^ : 
Provided  always,  that  nothing  in  this  Act  contained  shall  extefid^ot 
lie  construed   to  extend,  to  aJter,  prejudice,  or  affect  any  agreeffiiat 
which  hath  been  or  shall  or  may  be  entered  into  by  any  such  person  ofr 

Iierwins  authorised  as  aforesaid  with  any  owner  or  owners  of  any  sodi 
ands  or  hereditaments,  or  other  person  or  persons  acting  on  his,  her,  or 
tlieir  behalf,  in  relation  to  any  such  buildings  or  erections,  but  tToy 
such  agreement  shall  remain  valid  and  effectual  in  like  manner,  as  if 
this  Act  had  not  been  passed. 

9.  In  all  cases  where  any  money  shall  have  been  or  shall  be  agreed 
or  shall  have  been  or  shall  be  found  by  the  verdict  of  any  jutt  to 
be  paid  or  given  either  for  the  use  or  for  the  absolute  purchase  of  any 
lands  or  hereditaments  taken  by  virtue  of  this  Act,  belonging  to  any 
])erson  or  persons  under  anv  disabilitv  or  incapacitv,  or  not  having  the 
al)Holute  interest  therein,  the  same  sKall  be  paid  by  the  Treasurer  of 
His  Majesty's  Navy  for  the  time  being,  into  the  hands  of  the  Deputy 
of  the  King's  Remembrancer  of  His  Majesty's  Court  of  Exchequer  wX 
JVestmintter^  Edinlmrahy  or  DMin  respectively,  for  the  time  being,  for 
the  use  and  benefit  of  such  person  or  persons  who  is  hereby  authorised 
and  re(|uired  to  receive  or  accept  ana  to  give  a  discharge  for  the  same, 
and  upon  the  acceptation  or  receipt  thereof  to  sign  a  certi6cate  to  the 
liarons  or  jud^  of  the  said  Courts  of  Exchequer  respectively  under  his 
hand,  purporting  and  signifying  that  such  money  or  other  consideratioQ 
was  received  or  accepted  by  and  paid  to  him  in  pursuance  of  this  Act,  for 
the  use  and  benefit  of  such  person  or  persons  who  shall  be  named  and 
described  in  such  certificate,  and  the  said  certificate  shall  be  filed  c^ 
deposited  in  the  said  Court  of  Exchequer  at  Westminster^  JEdinbur^  or 
Duldin  respectively,  and  a  true  copy  thereof  signed  by  the  Deputy 
Remembrancer  of  such  Court  shall  and  maybe  read  and  allowed  as 
evidence  for  the  piu7X)ses  hereinafter  mentioned  ;  and  the  said  Deputy 
Remembrancer  is  hereby  required  upon  receipt  of  any  such  sum  or 
sums  of  money  as  aforesaid,  to  pay  the  same  into  the  Bimk  of  Englani, 
or  Bank  of  Scotland  or  Royal  &mk  of  Scotland^  or  Bank  of  Irdand^  as 
the  case  may  require,  and  immediately  upon  the  filiufi^  or  depositing  of 
'such  certificate  the  said  lands  or  hereditaments  shall  be  and  become 
vested  in  or  to  the  use  of  His  Majesty,  his  heirs  and  successors. 
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10.  The  barons  or  judges  of  His  Majest/s  Court  of  Exchequer  Appndz. 
at   Weatminster,  Edinburgh^  or  Dublin^  of  the  degree  of  the  coif,  for  „    —  - 
the  time  being  respectively,  or  any  two  or  more  of  them,  shall  be  and  S.^'Sl?. 
they  are  hereoy  authorised  and  empowered  in  a  summary  way  upon  cheaaer 
motion  or  by  petition,  for  and  on  behalf  of  any  person  or  persons  ^,  q^  ' 
interested  in  or  entitled  to  the  benefit  of  the  money  so  paid  to  and  petition  of 
received   by  the   Deputy  Remembrancer  or  the  interest  or  produce  the  parties 
thereof,  and  upon  reading  the  certificate  directed  to  be  signed  by  the  interested 
said    Deputy  Remembrancer  concerning  the  same  as  aforesaid,  and  to  order 
receiving  such  further  satisfaction  as  they  shall  think  necessary,  to  the  appli- 
luake  and  pronounce  such  orders  and  directions  for  paying  the  said  money  cation  of 
or  any  part  of  the  same,  or  for  placing  out  such  part  thereof  as  shall  lie  *^®  money. 
princi{Md  in  the  public  funds  or  upon  government  or  real  securities,  and 

for  payment  of  the  dividends  or  interest  thereof,  or  any  part  thereof,  to  the 
respective  persons  entitled  to  receive  the  same,  or  for  laying  out  the  prin- 
cipal or  any  part  thereof  in  the  purchase  of  other  lands  or  nereditaments 
to  be  conveyed  and  settled  to,  for,  and  upon  the  same  uses,  trusts,  intents, 
and  purposes  as  the  said  lands  and  hereditaments  so  taken  stood  settled 
at  the  time  of  the  payment  of  such  money  as  aforesaid,  as  near  as  the 
same  can  be  done,  or  otherwise,  concerning  the  disposing  of  the  said 
money  or  any  part  thereof,  and  the  interest  of  the  same  or  any  jpart 
thereof,  for  the  benefit  of  the  person  or  persons  entitled  to  and  inte- 
rested in  the  same  respectively,  or  for  appointing  any  person  or  persons 
to  be  trustee  or  trustees  for  all  or  any  of  such  purposes  as  the  said  Court 
shall  think  just  and  reasonable. 

11.  Upon  the  death  or  removal  of  any  such  Deputy  Remembrancer.  On  death 
all  stocks  and  securities  vested  in  him  by  virtue  of  this  Act  shall  or  removal 
vest  in  the  succeeding  Deputy  Remembrancer  for  the  purposes  herein-  of  deputy 
before  mentioned  witnout  any  assignment  or  transfer ;  and  all  monies  remcm- 
paid  into  the  said  banks  respectively  in  pursuance  of  this  Act,  or  brancer, 
remaining  in  the  hands  of  any  Deputy  Remembrancer  at  his  death  stocks  and 
or  removal,  and  not  vested  in  the  funds  or  placed  out  on  securities  as  "J^i"^ 
aforesaid,  shall  be  paid  over  to  the  succeeding  Deputy  Remembrancer  ?„  an7^ 

•       ,«.•»•*  «**!»  m  BUG- 

for  the  time  being.  cessor. 

12.  If  in  any  case  the  King's  Remembrancer  shall  execute  the  said  Where 

ofl&ce  in  person,  then  and  in  such  case  the  several  trusts,  powers,  and  there  is  no 

authorities,  by  this  Act  vested  in  the  said  Deputy  Remembrancer  and  deputy, 

his  successors,  shall,  during  such  time  as  no  Deputy  Remembrancer  powers 

shall  be  appointed,  be  vested  in  and  be  executed  by  the  said  King's  f  ball  vest 

Remembrancer  for  the  time  being.  IS.***® 

^  King's 

Note. — ^The  words  omitted  in  the  above  Act  are  merely  formal,  and  have  remem- 
been  repealed  by  the  Statute  Law  Revision  Acts.  brancer. 
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THE  CHURCH  BUILDING  ACT,  1818. 

58  Geo.  3,  Cap.  45. 

An  Acffor  huUdintj  and  promoting  tkt  building  of  additional  churchet  in 
populoui  paridiet,  [30th  May,  181S.] 
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Bj  this  Act  certain  Commuaiooen  were  appointed  to  inquire  as  to  where 
new  churches  were  required,  and  when  neeeeinrj  to  proride  them  ;  a  sim  t^f 
l,(K)0,000f.  was  Toted  to  them  to  emploj  on  this  purpose.      Bj  19  &  20  Vkt 
e.  5ft,  their  powers  were  truisferrcd  to  the  Eccleniafftical   Commisn^vni. 
Thej  had  also  power  to  Msist  parishes  to  bnild  churches,  and  to  lend  mflotf  oa 
the  security  of  the  church  rates.    These  rstes  were,  howerer,  abolished  hw  tbt 
Compulsory  Church  Rate  Abolition  Act,  1860  (91  fc  Si  Vict,  c  109).    femer 
was  given  to  them  to  purchase  sites  compulaorily  for    new    chnRhn,  sad 
persons  under  disabilitr  were  enabled  to  selL      As  the   mooey  bs&  bees 
ez|iended  and  the  churches  provided  in  req>ect  of  which  they  were  appciaieii 
many  of  these  powers  may  be  regarded  as  obsolete.     The  power  giToi  \^ 
section  52  to  enable  the  Commissioners  to  acquire  a  site  for  such  pan.«he8  ss 
are  prepared  to  defray  the  expease  would  still  seem  to  exist.     This  seetiaa 
is  as  follows  : — 

62.  In  every  case  in  which  any  parish  or  extra-parochial  place  is  or 
shall  be  emiiowered  by  any  Act  or  Acts  of  Parliament  to  build  any 
church  or  cha^iel,  or  enlar^  any  existing  church  or  chaoel,  and  also  in 
every  case  in  which  any  parish  or  extra- parochial  place  tmall  be  desiioui 
of  buildinff  any  church  or  chapel,  or  emarein}?  any  existing  church  or 
chapel,  ana  defraying  the  exi)en$e  thereof  without  any  aid  from  the 
Commissioners  in  that  behalf,  and  are  not  able  to  procure  a  iit  and 
proper  site  for  such  new  churcn  or  chapel  or  for  enlarging  such  existing 
church  or  chapel,  by  reason  of  the  inability  of  any  person  or  persons, 
Ixxly  or  bodies  interested  in  such  site  or  any  part  thereof,  to  convey  or 
make  a  go<Kl  title  to  the  same,  freed  and  discharoed  from  all  incum- 
brances  or  shall  be  unwilling  to  treat  for  the  sale  thereof,  or  cannot 
agree  for  such  sale  and  purchase,  then  and  in  every  such  case  it  shall 
be  lawful  for  the  said  Commissioners,  and  they  are  hereby  authoriaed 
and  empowered,  if,  upon  application  made  for  that  purpoee,  and  upon  a 
statement  of  all  the  circumstances  of  the  case,  they  shall  think  it 
proper  and  expedient  to  proceed  under  the  proviyionB  of  this  Act  to 
procure  such  site ;  and  Uie^  expense  of  procuring  such  site  shall  be 
chargeable  and  charced  upon  the  parish  or  extra-parochial  place  making 
such  application,  in  like  manner  as  in  cases  of  money  advanced  for  sites 
under  tnis  Act ;  and  all  the  powers,  authorities,  provisions,  and  regula- 
tions, and  clauses  in  this  Act  contained,  in  relation  to  procuring  sites 
for  churches  to  lie  built  under  the  provisions  thereof,  shall  extend  and 
apply  to  the  procuring  and  taking  of  such  sites  as  fully  as  in  any  respect 
as  if  such  churches  or  chapels  were  built  under  the  provisions  of  thU 
Act 

The  sectionn  as  to  acquiring  sites  are  sections  34,  36, 38 — 54.  They  contain 
provisions  corresponding  to  the  jury  clauses  of  the  Lands  Clauses  Act,  1B45, 
and  the  money  w  to  be  paid  into  the  bank  in  cases  of  disability  or  failure  to 
make  a  title.    The  powers  of  sale  given  to  persons  under  disability  have  also 
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been  extended  by  anbseqaent   Acts ;  see,  for  examplei  S  Geo.  4,  o,  72 ;  6  AppiKbC 
Geo.  4,  c.  103  ;  1  &  2  Vict  c.  107  ;   8  &  9  Vict.  c.  70  i   19  &  20  Vict  c.  104  ;        — 
36  k,  37  Vict  c.  50  ;  45  &  46  Vict  c.  21. 

As  the  powers  of  compulsory  purchase  have  been  exercised  rarely,  if  erer, 
durine  recent  years  it  has  not  oeen  thought  necessary  to  set  out  these  sections, 
or  to  deal  with  the  matter  more  fully.  On  this  subject  the  reader  is  referred  to 
Fhiilimore's  "  Ecclesiastical  Law,*'  p.  2141,  and  to  Trower*8  **  Church  Building 
Laws." 


THE  SEWERS  ACT,  1833. 

3  &  4  Will.  4,  Cap.  22. 

An  Act  to  amend  the  Laws  relating  to  Setven.  [28th  Juno,  1833.] 

♦  *  ♦  *  * 

By  this  Act,  Commit»ionen  of  Sewers  are  empowered  to  purchase  and  take 
land  for  the  purpose  of  altering,  repairing,  and  widening  existing  drainage 
works.  Powers  for  the  same  purpose  and  for  making  new  works  are  aUo 
given  by  the  Land  Drainage  Act,  1861 ;  but  the  powers  riven  by  this  Act  are 
not  thereby  repealed,  but  may  still  be  put  in  force.  Dee  the  notes  to  the 
Land  Drainage  Act,  1861,  aiUe,  p.  444. 

The  following  are  the  sections  conferring  the  powers  as  to  the  taking  and 
pnrchase  of  land  : — 

24.  It  shall  be  lawful  for  any  Court  of  Commiflaioners  of  Sewers  to  Commis- 
treat,  contract,  and  agree  with  the  owners  of  and  persons  interested  Bioners 
in  any  messuages,  lands,  tenements,  hereditaments,  and  premises,  and  ftQthorized 
their  appurtenances,  for  the  purchase  thereof  or  of  any  part  thereof,  ^  contract 
for  the  purpose  of  widening,  deepening,  strengthening,  maintaining,       '?® 
repairing,  and  amending  any  rivers,  streams,  watercourses,  walls,  banks,  J^^n^ 
and  other  worka,  aids,  and  defences  within  the  jurisdiction  of  Com-  ^^        ' 
missioners  of  Sewers,  and  for  the  loss  or  damage  which  such  owners 
or  persons  may  sustain  thereby  respectively ;  and  it  shall  be  lawful' for 
all  bodies  politic,  corporate  or  collegiate,  corporations  aggregate  or  sole, 
tenants  for  life  or  in  tail,  busbands,  guardians,  trustees,  f^fifees  in  trust, 
executors,  administrators,  and  all  other  persons  whomsoever,  not  only 
for  or  on  behalf  of  themselves,  their  heirs  and  successors,  but  also  for  or 
on  behalf  of  the  person  entitled  in  reversion,  remainder,  or  expectancy 
after  them,  and  for  or  on  behalf  of  their  eestuique  trusts,  whether  femes 
coveriy  infants,  or  issue  unborn,  lunatics,  idiots,  or  other  person  whomso- 
ever, and  to  and  for  all  femes  covert  who  are  or  shall  oe  seised  of  or 
interested  in  their  own  right,  and  to  and  for  every  person  whomsoever, 
who  is  or  shall  be  possessed  of  or  interested  in  any  such  lands,  tene- 
ments, hereditaments,  or  premises,  or  who  shall  sustain  any  damage  as 
aforesaid,  to  contract  with  the  said  commissioners  for  the  sale  thereof 
respectively,  or  for  the  satisfaction  to  l)e  made  for  the  same  or  for  such 
damage  as  aforesaid,  and  by  conveyance  to  convey  unto  the  said  com- 
missioners all  or  any  of  such  messuages,  lands,  tenements,  hereditaments, 
or  premises,  or  any  part  thereof,  for  the  purposes  aforesaid,  in  manner 
hereinafter  mentioned  ;  and  all  contracts,  sales,  and  oonvevanoes  which 
shall  be  so  made  shall  be  good,  valid,  and  effectual,  to  all  intents  and 
purposes,  without  fine  or  recovery,  and  shall  be  a  complete  bar  to  all 
estates  tail,  and  other  estates,  rights,  titles,  trusts,  and  interests  whatoo- 
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Appttdl.  ever,  any  law,  sUtute,  nnge,  castom,  or  other  matter  to  the  contTarr 
noiwitlikaiidiiig ;  and  all  such  bodies  politic,  corporate  or  collegiate, 
corporations  aggn^gate  or  aole,  tenants  for  bfe  or  in  tail,  biisl»ndf, 
guardians,  trustees,  feoffees,  committees,  execntor&^  administrators,  and 
all  other  persons  shall  be  and  are  hereby  indemnified  for  what  they  or 
any  of  them  shall  do  by  virtue  or  in  pursuance  of  this  Act. 

Form  of  25.  All  such  conveyances  of  any  lands,  tenements,  or  bereditaments 
enoTcy-  to  be  purchased  by  the  said  CommisBic«ers  of  Sewers  shall  be  expressed 
ance  to  in  the  following  or  some  similar  form  of  words^  as  the  circamstanoK 
of  the  case  may  require : 

''I,  ,  of  ,  in  consideration  of  the  sum  of  ,  to 

me  paid  by  six  or  more  of  the  Commissioners  of  Sewers  acting  in  and 
for  several  limits  [hen  describe  the  UmiU  a*  $d  forth  in  (he  Cowmudim  pf 
Snttn\  do  hereby  grant  and  release  to  the  CommissicHieis  of  Severs 
actinK  in  and  for  the  said  limits  all  [daeribing  the  premieee  to  he  cea- 
rry«dj,  and  all  my  right,  title,  and  interest  in  and  to  tiie  same  aad  eren* 
]iart  thereof,  to  hold  to  the  said  oommissioners,  their  sucoessLf^  and 
aMtigns  for  ever,  by  virtue  of  the  several  Acts  and  laws  now  iafoice 
concerning  sewers.  In  witness  whereof  I  have  hereto  set  my  hand 
and  seal  this  day  of  ,  in  the  year  of  our  Lord  ." 

Where  86.  If  any  such  body  politic,  corporate  or  coUegiate,  corpoiatitii^ 

persons  '^'^tS"^  or  sole,  tenants  for  life  or  in  tail,  husbands,  guardiaze, 
shall  neg-  trustees  or  feoffees,  committees,  executors,  administrators,  or  any  other 
Icct  or  person  interested  in  any  such  lands,  tenements,  hereditaments,  or 
refuse  to  prenuses,  or  sustaininj^  any  damage  as  afore^d,  upon  notice  to  him 
treat,  jkc,  or  them  given,  or  left  in  writing  at  the  dwelling-house  or  place  of  abode 
commis-  of  such  person,  or  of  the  principal  officer  of  any  such  bodies  politic, 
sioneTBto  corporate  or  collegiate,  corporations  aggregate  or  sole,  tenants  for  life  or 
"*"*  ^^^  "^  ^^''  ^^  *^  ^^*  house  of  the  tenant  in  possession  of  any  such  lands, 
uTthe''  tenements,  hereditaments,  or  premises,  shall,  for  the  space  of  thiitv  dayrs 
sheriff  to  ^^^^  after  such  notice  given  or  left  as  aforesaid,  neglect  or  refuse  to 
impanel  a  ^^^^%  ^^  shall  not  agree  in  the  premises,  or  by  reason  of  absence  shall  be 
jury.  prevented  from  treating,  then  and  in  every  such  case  the  said  Commis- 

sioners of  Sewers,  or  any  six  or  more  of  them,  are  hereby  empowered 
from  time  to  time  to  issue  out  their  warrant  or  warrants  iinaer  their 
hands  and  seals  to  the  sheriff,  bailiff,  or  other  returning  officer  of  the 
county  or  place  wherein  the  matter  in  question  shall  lie,  or  if  such 
sheritf,  bailiff,  or  other  returning  officer  shall  be  immediately  inter^t^rd 
in  such  matter,  then  to  one  of  the  coroners  of  such  county  or  place, 
commanding  such  sheriff,  bailiff,  or  other  returning  officer,  or  coroner, 
to  iin]>anel,  summon,  and  ri'tum  a  jury ;  and  the  said  sheiiff,  bailiff,  or 
other  returning  officer,  or  coroner,  is  hereby  required  accordingly  to 
impanel,  summon,  and  return  twenty-four  men,  qualified  accordii^  to 
the  laws  of  this  realm  to  be  returned  for  trials  of  issues  joined  in  His 
Majesty's  Courts  at  Wcstmin^er ;  and  the  persons  so  to  be  impanelled, 
i>unimoned,  and  returned  are  hereby  required  to  come  ana  appear 
Wfore  the  justices  of  the  peace  for  the  county  or  place  in  which  such 
lands,  tenements,  hereditaments,  or  premises  shall  lie,  or  the  matter  in 
question  or  dispute  shall  arise,  at  some  Court  of  general  or  quart^^ 
sesssions  of  the  peace  to  be  liolden  in  and  for  the  same  county  or  place, 
or  at  some  adjournment  thereof,  as  in  such  warrant  or  warrants  shall  be 
appointed,  in  order  that  out  of  them  a  jury  of  twelve  may  be  swoni,  to 
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iiMjuire  touching  the  matters  in  question  ;  and  in  case  a  sufficient  number  AppndjL 
of  jury  men  shall  not  appear  at  such  time  and  place,  the  said  sheriff,       — 
bailiff,  or  other  returning  officer,  or  coroner,  shall  return  other  honest 
and  indififerent  men  that  can  speedily  be  procured  to  attend  that  service, 
to  make  up  the  said  juiy  to  the  number  of  twelve  ;  and  all  parties  con-  Joiy  may 
cemed  may  have  their  lawful  challenges  against  any  of  the  said  jury-  be  chal- 
men  ;  and  the  clerk  of  the  peace  for  the  said  county  or  place,  or  his  lenged. 
deputy,  is  hereby  empowered  and  required  to  summon  before  the  said  Witaesaes 
justices  all  such  persons  as  shall  be  thought  necessary  to  be  examined  as  ^  be  sum- 
witnesses  touching  the  matters  in  question,  and  may  order  and  authorize  ™™*®o» 
the  said  jury,  or  any  six  or  more  of  them,  to  view  the  place  or  places  or  ^^^ 
matters  in  controversy  ;  which  jury  (upon  their  oaths,  to  be  administered  ^^  ^^ 
by  the  said  justices,  which  oaths,  as  also  the  oath  to  such  person  as  shall  j™  ^    ' 
be  called  upon  to  rive  evidence,  the  said  justices  are  hereby  empowered  ass^ 
to  administer)  shall  inauire  of,  assess,  and  ascertain  the  sum  or  sums  of  damages, 
money  to  be  paid  for  tne  purchase  of  such  lands,  tenements,  or  here- 
ditaments, or  the  recompense  to  be  made  for  damages  that  may  or  shall 
be  sustained  as  aforesaia,  and  to  settle  and  ascertain  in  what  proportions 
the  sum  or  sums  of  money  so  assessed  shall  be  paid  to  the  several  per- 
sons interested  in  the  premises ;  and  the  said  justices  shall  give  judg- 
ment for  such  purchase  moneys  or  recompense  so  to  be  assess^  by  sucn 
juries ;  which  said  vei-dict,  and  the  judgment  thereupon  pronounced  as  Verdict  of 
aforesaid,  shall  be  binding  and  conclusive  to  all  intents  and  purposes  the  jury  to 
against  all  parties,  bodies  politic,  corporate  and  collegiate,  and  all  per-  be  binding, 
sons  whomsoever. 

27.  Provided  always,  that  if  any  such  sheriff,  bailiff,  or  other  re-  Commis- 
turning  officer,  or  coroner,  or  his  deputv  or  agent,  shall  make  default  sionere 
in  the  premises,  every  such  person  shall  for  every  offence  forfeit  the  roay  i™- 
sum  of  twenty  pounds  ;  and  if  any  person  so  summoned  and  returned  po««  *  fi^ 
as  aforesaid  on  such  jury  shall  not  appear,  or  appearing  refuse  to  be  on  Bhenff, 
sworn,  or  being  sworn  refuse  to  give  his  verdict,  or  in  any  other  manner  ^^™®s8®*f 
wilfully  neglect  his  duty,  contrary  to  the  true  intent  of  this  Act,  or  if  nj^^ine 
any  person  so  summoned  to  give  evidence  shall  not  appear,  or  appearing  defiiul^ 
refuse  to  be  sworn  or  examined  or  to  give  evidence,  every  person 

BO  offending,  having  no  reasonable  excuse,  to  be  allowed  by  the  said 
justices,  BOB,]!  for  every  such  offence  forfeit  and  pay  such  sum  as  the 
said  justices  shall  appomt,  not  exceeding  the  sum  of  nve  pounds  for  any 
one  offence. 

28.  All  the  agreements,  contracts,  sales,  and  conveyances,  and  also  Agree- 
all  verdicts  and  judgment,  which  shall  be  made  and  given  in  rela-  mentsto 
tion  to  any  such  lands,  tenements,  and  hereditaments  as  aforesaid  be  filed 
(such  verdicts  and  judgments  being   certified  by  the  clerk  of   the  ^ith  the 
peace  of  the  county  or  place  in  which  such  verdict  and  judgment  shall  ^^^^  ^^ 
have  been  given),  shall  be  delivered  to  and  deposited  witJa  the  clerk  *"®  sewers, 
of  the  sewers  for  the  county,  limits,  or  district  wherein  such  lands, 
tenements,  or  hereditaments  are  situate,  and  shall  be  filed  with  the  rolls 

of  the  Court  or  Commissioners  of  Sewers  of  such  county,  limits,  or  dis- 
trict ;  and  the  same,  or  a  true  copy  thereof,  shall  be  admitted  as  evidence 
in  all  Courts  whatsoever ;  and  all  persons  shall  have  liberly  to  inspect 
the  same,  and  take  copies  thereof,  upon  paying  for  every  such  inspection 
the  sum  of  one  shilling,  and  for  every  such  copy  not  exceeding  seventy- 
two  words  the  sum  of  fourpence,  and  so  in  proportion  for  any  greater 
number  of  words. 
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S9.  In  caae  any  tucli  jmy  or  juries  shall  deUver  a  veidict  for  more 

^^    money  as  a  satislactioii  for  rach  lands,  tenements,  or  property,  or  {« 

By  wfaom   ^^y  ^^^^  j^,^  ^^  daiiisge,  than  what  shall  have  been  offered  by  ndi 

^^^       commisAioneri  for  the  same  before  the  saminoning  or  letumiBg  tk 

iritoMM    ■•"* i^^  ^  jurie^  then  and  in  such  case  the  costs  snd  expenaesof  «am- 

to  be  raid  ^^^^i^^  ^*^  returning  the  said  jury  and  witneaees,  and  sU  other  eipenses 

*^     attending  the  hearing  and  determining  of  such  difference,  shall  be  bone 

and  paid  by  the  said  commissioners  out  of  the  same  fund  ss  the  said  pa^ 

chase  or  compensation  money  is  hereby  directed  to  be  paid ;  and  sadi  ooU 

and  expenses  shall  be  ascertained  and  settled  by  an  officer  of  one  of^ 

MajcHt/s  superior  Courts  of  Record  at  f^esimifuUr,  to  be  nomiMted,  m 

case  of  disijute,  in  the  county  of  MiddUtex  by  the  Lord  Chief  Jnatke  ot 

the  Court  of  King's  Bench,  and  in  every  other  county  by  ^  ««« 

judge  of  the  gaul  delivery  for  the  time  being ;  but  if  sny  nchjoiTflr 

juries  shall  deliver  a  veidict  for  no  more  or  for  less  money  than  um 

nave  been  offered  by  the  said  commissioners  before  the  summoDiag^ 

jury  or  juries,  tben  such  costs  and  expenses  (to  beascertsinedaailaettW 

in  like  manner)  shall  be  borne  and  paid  by  the  person  with  •*?''li^ 

commissioners  shall  have  such  controversy  or  disnute,  snd  usUua 

may  be  levied  by  distress  and  sale  of  the  goods  and  diatlels  of  the^i»s 

liable  to  pay  the  same  by  warrant  under  the  hands  and  seak  «  vro 

justices  of  tine  peace  for  the  county  or  place  within  which  god  ver^ 

and  judgment  shall  have  been  given  ;  and  the  overplus  (if  any)»n« 

such  costs  and  expenses,  and  the  charges  of  such  distresB  ^^  ^  ^ 

doiluctwl,  shall  be  returned,  upon  demand,  unto  the  owner  of  such  go«B 

and  chattels. 

From  SO.  Every  siun  of  money  and  recom pence  to  be  agreed  ^^^  ^'*?S 

what  fund  as  aforesaid  shall  be  paid  for  out  of  any  monies  in  the  hands  of  tu 

parchaae     said  commissioners  which  may  be  levied  on  the  messuagea,  tenemente, 

and  con-    lands,  and  hereditaments  which  shall  receive  benefit  or  avoid  daotfg 

penaation    by  or  from  such  widening,  straightening,  deepening,  repairinft  «w 

to^hir^M*  ^'^^^'^^^^g  **  aforesaid,  or  by  or  from  making  and  maintaining  ^J 

to  be  paid,  j^^^  walls,  banks,  sewers,  guts,  gotes,  calciee,  sluices,  floodgates,  cotj 

and  other  works,  aids,  and  defences ;  and  upon  payment  to  ^ 

}NU'ties  or  persons,  or  their  agents,  or  left  at   their  ^^^9^^!"*,^ 

places  of  abode,  or  w^ith  the   tenant  in  possession  of  *^^j,*Jf^ 

tenements,  heretUtaments,  and  premises,  or  into  the  Bank  of  ^^i! 

in  manner  directed  by  this  Act  (as  the  case  may  be),  then  such  lan«^ 

tenements,  hereditaments,  and   premises  respectively  shall  be  «sj* 

in  such  commissioners,  and  shall  and  may  be  taken  and  n^d  10^ 

straightening,  widening,  deepening,  repairing,  and  amending  »uch  nr^ 

streams,  ditches,  gutters,  sewers,  and  watercourses,  or  for  makii^  ^ 

maintaining  any  new  walls,  banks,  sewers,  guts,  gotes,  calcies,  sliuce^ 

floodgates,  cuts,  and  other  works,  aids,  and  deduces ;  and  all  P^^f  T 

persons  whomsoever  shall  be  divested  of  all  right  and  title  to  such  Jux^ 

tenements,  and  hereditaments. 

Applica-  81*  If  any  money  shall  be  agreed  or  assessed  to  be  paid  /or  ^^ 
tion  of  purchase  of  any  lands,  tenementa,  or  hereditaments  purchased,  t^^ 
compensa-  or  used  by  virtue  of  the  powers  of  this  Act,  by  any  Conunisaoo^ 
tion  money  of  Sewers,  which  shall  belong  to  any  body  politic,  ^^F^vf 
exceeding  collegiate,  or  to  any  feoffee  in  trust,  executor,  administrator,  \m^ 
2001.  guardian,  committee,  or  other  trustee,  or  for  or  on  behalf  of  any  inj^ 

lunatic,  idiot,  /enne  caveriy  cestuiqw  trust,  or  to  any  other  psiaon  vw^ 
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lands,  tenements,  or  hereditaments  are  or  may  be  limited  in  strict  or  Appndx. 
other  settlement,  or  to  any  person  under  any  other  disability  or  — 
incapacity  whatsoevor,  such  money  shall,  in  case  the  same  shall  amount 
to  or  exceed  the  sum  of  two  hundred  pounds,  with  all  convenient  speed 
be  paid  into  the  Bank  of  England  in  the  name  and  with  the  privity  of 
the  Accountant-Qeneral  of  the  Court  of  Exchequer,  to  be  placed  to  his 
account  there  ez  parU  the  Commissioners  of  Sewers  for  whom  such 
lands,  tenements,  or  hereditaments  shall  be  taken,  pursuant  to  the 
method  prescribed  by  an  Act  passed  in  the  first  year  of  the  reign  of  His 
late  Majesty  King  George  the  Fourth,  intituled  An  Act  for  the  better  1  Geo.  4, 
teeuring  monies  and  ejfectspaid  into  the  Court  of  Exchequer  at  Westminster  c.  35. 
on  account  of  the  guitors  of  the  said  Court,  and  for  the  appointment  of  an 
Aceountant-General  and  two  masters  of  the  said  Court,  and  for  other  pur* 
poses,  and  the  general  orders  of  the  said  court,  and  without  fee  or 
rewajrd  ;  to  the  intent  that  such  money  shall  be  applied,  under  the 
direction  and  with  the  approbation  of  the  said  Court,  to  be  signified  by 
an  Order  made  upon  a  petition  to  be  preferred  in  a  summary  way  by 
the  person  who  would  have  been  entitled  to  the  rents  and  profits  of  the 
said  lands,  tenements,  and  other  hereditaments,  in  the  purchase  or 
redemption  of  the  land  tax,  or  in  the  discharge  of  any  debt  or  debts,  or 
such  other  incumbrances,  or  part  thereof,  as  the  said  Court  shall  autho- 
rise to  be  paid,  affecting  the  same  lands,  tenements,  or  hereditaments, 
or  affecting  other  lands,  tenements,  or  hereditaments  standing  settled 
therewith  to  the  same  or  the  like  uses,  trust-*,  intents,  or  purposes  ;  or 
where  such  money  shall  not  be  so  applied,  then  the  same  shall  be  laid 
out  and  invested,  under  the  like  direction  and  approbation  of  the  said 
Court,  in  the  purchase  of  other  lands,  tenements,  or  hereditaments, 
which  shall  be  conveyed  and  settled  to,  for,  and  upon  such  and  the  like 
usee,  trusts,  intents,  and  purposes,  and  in  the  same  manner,  as  the 
lands,  tenements,  or  hereditaments  which  shall  be  so  purchased,  taken, 
or  used  as  aforesaid  stood  settled  or  limited,  or  such  of  them  as  at  the 
time  of  making  such  conveyance  or  settlement  shall  be  existing 
undetermined  and  capable  of  taking  effect ;  and  in  the  meantime  and 
until  such  purchase  shall  be  made  the  said  money  shall,  by  order  of  the 
said  Court,  upon  application  thereto,  be  invested  by  the  saia  Accountant- 
Qeneral  in  his  name  in  the  purchase  of  Three  Pounds  Per  Centum  Con- 
solidated or  Three  Pounds  Per  Centum  Reduced  Bank  Annuities  ;  and 
in  the  meantime  and  until  the  said  bank  annuities  shall  be  ordered  by 
the  said  court  to  be  sold  for  the  purposes  aforesaid  the  dividends  and 
annual  produce  of  the  said  Consolidated  and  Reduced  Bank  Annuities 
shall  from  time  to  time  be  paid,  by  the  order  of  the  said  Court,  to  the 
person  who  shall  for  the  time  being  have  been  entitled  to  the  rents  and 
profits  of  the  lands,  tenements,  or  hereditaments  to  be  purchased  as 
aforesaid,  in  case  such  settlement  or  purchase  were  made. 

33.  Provided  always,  that  if  any  money  so  agreed  or  assessed  to  Applica- 
be  paid  for  any  lands,  tenements,  or  hereditaments  purchased,  taken,  tion  of 
or  used  for  the   purposes  aforesaid,  belonging    to  any  corporation,  compensa- 
or  to  any  person  under  any  disability   or  incapacity  as  aforesaid,  tion  money 
shall  be  less  than  the  sum  of  two  hundred  pounds,  and  shall  amount  ^   '^i!?!^ 
to  or  exceed  the  sum  of  twenty  pounds,  then  and  in  all  such  cases  '"*?  ^y 
the  same  shall)  at  the  option  of  the  person  for  the  time  being  entitled  *^  ^^ 
to  the  rents  and  profits  of  the  lands,  tenements,  or  hereditaments  2qi 
so  purchased,  taken  or  uesd,  or  of  his  guardian  or  committee  in 
of  infaBcy,  idiotcy,  or  lunacy,  to  be  signified  in  writing  under 
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Apimdz.  their  respective  hands,  be  paid  into  the  Bank  of  Engiand  in  the  name  and 
—  with  the  privity  of  the  said  Accountant-Genera^  and  to  be  placed  to 
hifl  account  aa  aforesaid,  in  order  to  be  applied  in  manner  hereinbefoie 
directed  ;  or  otherwise  the  same  shall  be  paid*  at  the  like  option,  to  tvo 
or  more  truntees  to  be  nominated  by  the  person  making  such  optioD, 
and  approved  by  six  or  more  of  the  commissioners  taking  such  umds, 
tenements,  or  hereditaments,  such  nomination  and  approbation  to  be 
signified  in  writing  under  the  hands  of  the  nominating  and  approviof 
parties,  in  order  that  such  principal  money  and  Uie  dividends  sod 
interest  arising  therefrom  may  be  applied  in  manner  heieinbefixc 
directed,  so  far  as  the  case  may  ue  applicaole,  without  obtaining  or  h&sg 
rH]uired  to  obtain  the  direction  or  approbation  of  the  sud  Go&if 
of  Exchequer. 


Applica-        33.  Pronded  also,  that  when  such  money  so  agreed  or  aasessed  to  be 

Uon  oi        j,^i J  1^  before  mentioned  shall  be  lem  than  the  sum  of  t veDtr  poood^ 

cnoipeM-  ii^^j^  ^j^  JQ  every  such  case  the  same  shall  be  applied  to  tibe  use  d 

f  ***T™  the  'pewou  who  would  for  the  time  being  have  been  eatitkd  to  the 

^  tnan     ^^^^  ^^^  profits  of  the  lands,  tenements,  or  hereditaments  to  pordased, 

taken,  or  used  as  aforesaid^  in  such  manner  as  the  said  eomunaajcsiien, 

or  any  six  or  more  of  them,  shall  think  fit ;  or  in   case  oi  lunacT, 

idiotcy,  or  infimcv,  then  to  his  guardian  or  committee,  to  and  fsr  the 

use  and  benefit  of  such  person  so  entitled. 

PcrtoiM  in     34.  Where  any  question  shall  arise  touching  the  title  of  any  penoa 

potvession  to  an^  money  to  oe  paid  into  the  Bank  of  England  in  the  naae 

^  ^  and  with  the  privity  ot  the  Accountant-Qeneral  of  the  said  Cout  d 

2^j^"~       Exchequer,  in  pursuance  of  this  Act,  for  the  purchase  of  any  lands, 

entiled       tenements,  or  hereditaments  to  be  purchased  in  pursuance  of  tina  Act, 

to  the  pie-  ^^  ^  ^  ^^'^^  annuities  to  be  purchased  with  any  such  money,  or  to  the 

mises  octil  di\idends  or  interest  of  any  such  l)ank  annuities,  the  person  who  shall 

the  con-      ^<^^^  ^^^^  ^^  possession  of  such  lands,  tenements,  or  nereditaments  it 

tiarT  shall  the  time  of  such  purchase,  and  all  persons  claiming  under  such  pezsoa, 

be  shown    or  under  the  possession  of  such  person,  shall  be  deemed  and  taken  w 

to  the         have  been  lawfully  entitled  to  such  land,  tenements,  or  hereditames^ 

Court         according  to  such  possession,  until  the  contrary  shall  be  shown  to  the 

of  Ex-        satisfaction  of  the  said  Court  of  Exchequer  ;  and  the  dividends  or  inte- 

cbequer.      T^»t  of  the  bank  annuities  to  be  purchased  with  such  money,  and  abo 

the  capital  of  such  bank  annuities,  shall  be  applied  and  disposed  of 

accordingly,  unless  it  shall  be  made  to  appear  to  the  said  Court  thai 

such  possession  was  a  wrongful  possession,  and  that  some  other  persca 

was  lawfully  entitled  to  such  lands,  tenements,  or  hereditaments,  cc  ta 

some  estate  or  interest  therein. 

If  compen-  8S.  In  case  the  person  to  whom  any  sum  or  sums  of  money  ^lafl 
sation  be  assessed  or  agreed  for  the  purchase  of  any  lands,  tenements,  or 
money  is  hereditaments  to  be  purchaaecl  by  virtue  of  this  Act,  shall  refiwc 
rcf usetl,  or  ^^  accept  the  same,  or  shall  not  be  able  to  make  a  good  title  to  the 
**!!h*  "^'  f  P'^tnJs*?^  to  the  satisfaction  of  the  eaid  commissioners  or  any  six  «■ 
made, orit  ^^^^^  ^^  them,  or  in  case  such  person  to  whom  such  sum  or  snm5  csf 
•J^l^*''  nionvy  shall  1k»  so  osscsHed  or  acrecnl  to  be  jwid  as  aforesaid  cannot  be 
money  found,  or  if  the  jKTson  entitled  to  such  lands,  tenements,  or  heretiita- 
aflsessed  ments  be  not  known  or  discovered,  then  and  in  every  such  case  it  sh^ 
cannot  be  ^nd  may  be  lawful  to  and  for  the  said  commissioners,  or  any  six  or 
found,        more  of  them,  to  order  that  the  said  sum  or  sums  of  money  so  < 
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tr  agreed  to  be  paid  as  aforesaid  to  be  paid  into  the  Bank  of  England  Appndz. 
a  the  name  ana  with  the  privity  of  the  Accountant-General  of  the  n.QJir*(j 
}ourt  of  Exchequer,  to  be  placed  to  his  account,  to  the  credit  of  the  y^     {^ 
larties    interested  in  the  said    lands,  tenements,  or    hereditaments  jQtothe 
describing  themV,  subject  to  the  order,  controul,  and  disposition  of  the  bank,  sub* 
aid  Court  of  Exchequer ;   which  said  Court  of  Exchequer,  on  the  ject  to 
application   of    any  person  making   claim  to   such  sum  or  sums  of  order  of 
uoney,  or  any  part  thereof,  by  motion  or  petition,  shall  be  and  is  Court 
lereby  empowered,  in  a  summary  way  of  proceeding,  or  otherwise,  as  to  of  Ex- 
>he  said  court  shall  seem  meet,  to  order  the  same  to  be  laid  out  and  chequer, 
invested  in  the  public  funds,  and    to  order  distribution  thereof,  or 
payment  of  the  dividends   thereof,  according  to  the  estate,  title,  or 
interest  of  the  person  making  claim  thereunto,  and  to  make  such  other 
order  in  the  premises  as  to  the  said  Court  shall  seem  just  and  reason- 
able ;  and  the  cashier  of  the  Bank  of  England  who  shall  receive  such 
sum  or  sums  of  money  is  hereby  required  to  give  a  receipt  for  the  same 
(mentioning  and  specifying  for  what  and  for  whose  use  the  same  is 
received^  to  such  person  as  shall  pay  any  sum  or  sums  of  money  into 
the  BanK  of  England  as  aforesaid. 

36.  Provided  always,  that  where,  by  reason  of  any  disability  or  Court  of 
incapacity  of  the  person  or  corporation  entitled  to  any  lands,  tene-  Exchequer 
ments,  or  hereditaments  to  be  purchased  under  the  authority  of  this  may  direct 
Act,  the  purchase-money  for  the  same  shall  be  required  to  be  paid  payment  of 
into  the  Court  of  Exchequer,  and  to  be  applied  in  the  purchase  of  e^pcJ^ses 
other  lands,  tenements,  or  hereditaments,  to  be  settled  to  the  like  uses,  ^^^^^^ 
in  pursuance  of  this  Act,  it  shall  and  may  be  lawful  to  and  for  the  said  ^^^  ^^' 
Court  of  Exchequer  to  order  the  expenses  of  all  purchases  from  time  to  other  lands 
time  to  be  made  in  pursuance  of  this  Act,  or  so  much  of  the  expenses  ^re  made, 
as  the  said  Court  shall  deem  reasonable,  together  with  the  necessary 
costs  and  expenses  of  obtaining  such  order,  to  be  paid  by  the  said 
commissioners,  or  any  six  or  more  of  them,  who  shall  Irom  time  to  time 
pay  such  sum  or  sums  of  money  for  such  purposes  as  the  said  Court 
shall  direct ;   and  the  said  commissioners  shall  and  may  reimburse 
themselves  all  such  payments  as  shall  be  so  made  by  them  as  aforesaid 
in  the  manner  directed,  and  out  of  the  rates  to  be  raised,  levied,  and 
collected  for  such  purposes  respectively,  under  the  powers  and  provisions 
of  the  said  recited  Acts  and  of  this  Act 

87.  It  shall  not  be  lawful  for  any  Court  of  Sewers  in  making  Houses 
any  new  walls,  banks,  sewers,  cuts,  gotes,  calcies,  sluices,  floodgates,  »^<1  build- 
tumbling  bays,  and  other  works,  reparations,  amendments,  aids,  and  ^°88»  &^> 
defences  authorised  to  be  made  and  executed  by  the  said  recited  Acts  ^^}'  *®  °® 
and  this  Act,  or  any  or  either  of  them,  to  take  down,  remove,  or  "rj?^  x 
make  use  of  any  house  or  building,  or  any  garden,  yard,  or  paddock,  or  ^Qg^nt 
any  park,  planted  walk,  or  avenue  to  a  house,  or  any  inclosed  ground 
planted  as  an  ornament  or  shelter  to  a  house,  or  planted  and  set  apart 

as  a  nursery  for  trees,  or  any  part  thereof  respectively,  without  the 
consent  in  writing  of  the  owner  or  proprietor  thereof  respectively,  or  of 
the  person,  body  politic  or  corporate,  hereby  authorised  to  sell  and 
convey  as  aforesaid,  first  had  and  obtained. 

88.  Upon  payment  or  legal  tender  of  such  sum  or  sums  of  money  Vesting 
as  shall  have  been  contracted  or  agreed  for  between  the  parties,  land  in 
or  assessed  by  such  juries  in  manner  aforesaid,  for  the  purchase  commis- 
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First  offer 
to  be  given 
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of  ftd- 
joininff 
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of  mar  rach  memugeft,  Undft,  tenements,  bereditaments,  and  praniM 
or  Mft  compenMtion  for  loneft  or  damages  as  herem  mentioned,  to  tk 
proprietor  or  proprieton  of  such  messuages,  lands,  tenements,  herediu- 
menis,  and  premises,  or  to  such  other  person  or  persons,  bodies  polilk 
or  corporate  or  collegiate,  as  shall  be  mterested  therein  or  entifled  to 
nceive  such  money  or  compensation  respectivelT,  within  thiitr  dip 
next  after  the  same  shall  be  so  sgreed  for  or  asKseed,  or  mm  psTmeiit 
of  such  sum  or  sums  of  money,  within  the  said  thirty  dsT«,  into  tk 
Bank  of  England,  in  manner  herein  directed  and  required,  for  tbe 
use  of  the  persons  entitled  thereto,  it  shall  be  lawfol  for  the  ssid  on- 
milflsioner^  and  their  agents,  seryants,  and  workmen,  to  enter  nponsaek 
messlulge^  lands,  tenements,  hereditaments,  and  premises  re^fiectirelT, 
and  thenceforth  such  messuages,  lands,  tenements,  heredituneota,  and 
premiM^s  together  with  the  yearly  profits  thereof,  and  all  tiie  estste,  oae, 
trust,  and  interest  of  any  pe'rson,  bodies  politic,  corporate,  (?  eoll^^ 
therein,  shall  become  and  be  yested  in  the  said  commiBsioiienforerer,- 
and  such  payment  or  tender  shall  not  only  bar  all  riglt,  tide,  claim, 
interest,  and  demand  of  the  person,  bodies  politic,  c«ponte,OT«I- 
legiate,  to  whom  the  same  shall  or  ought  to  have  been  Mi^^.*'f 
nhall  extend  to  and  be  deemed  and  construed  to  bar  thedwerd  tk 
wife  of  every  such  person,  and  all  estates  tail,  and  all  other  extent 
revers>ion  anil  remainder  of  his  or  their  i^ssue,  and  of  evciy  otha  pasa, 
bodies  politic,  corporate,  or  collegiate  whomsoever  therein. 

S9.  It  shall  and  may  be  kwf ul  for  Commissionen  of  Sever!,  a 
any  six  of  them,  in  whom  any  lands  and  hereditaments  abtil  be 
yested  by  virtue  of  this  Act,  to  sell  and  dispose  of  the  Bsme  or  my 
part  thereof,  either  together  or  in  parcels,  as  they  shall  find  veA 
convenient  and  advantageous,  to  such  person  as  shall  be  willing  to  con- 
tract for  and  purchase  the  same  ;  and  the  money  to  arise  and  be  pro- 
duced by  the  sale  or  sales  which  may  be  made  l>y  the  mji  ^°?* 
sioners  of  Sewers  of  any  land  or  hereditaments  as  aforesaid  slull  w 
applied  to  the  purnoses  of  making  and  maintaining  sewers  works  u  the 
limits,  valley,  level,  or  district  in  which  such  land  or  hereditamentB* 
sold  as  aforesaid  shsll  lie  or  be,  but  the  purchaser  thereof  shall  Ml  R 
answerable  or  accountable  for  any  misapplication  or  nonapplicationot 
such  money  ;  Provided  always,  that  the  said  Commissioners  of  SewfBi 
before  they  shall  sell  and  dispose  of  any  such  land  or  hereditamai* 
shall  first  offer  to  sell  the  same  to  the  owiier  of  the  adjoining  land  or 
ground  ;  and  an  aflidavit  made  and  sworn  before  a  master  cr  aj^ 
extraordinary  in  the  High  Court  of  Chancery,  or  before  one  of  H^ 
Majesty's  justices  of  the  peace  for  the  county,  riding,  or  division^ 
which  such  land  and  hereaitaments  shall  lie,  by  some  person  "^'{jjjjj 
resteil  in  the  premises,  stating  that  such  offer  was  made  by  oronbebaii 
of  the  said  commissioners,  and  that  such  offer  was  not  then  and  there- 
upon agreed  to  or  was  refused  by  the  person  to  whom  the  same  w^* 
offered,  shall  in  all  courts  whatever  be  sufficient  evidence  and  proofu* 
such  offer  was  made,  and  was  not  agreed  to  or  was  refused  by  the  pew« 
to  whom  such  offer  was  made  (as  the  case  may  be)  ;  and  in  ctfcs*^ 
person  shjill  be  desirous  of  purchasing  the  same,  and  he  and  the  a» 
commissioners  shall  differ  and  not  agree  with  respect  to  the  pnf* 
thereof,  in  such  case  the  price  thereof  shall  be  ascertained  ^7*Jf^2 
manner  hereinbefore  directed  with  respect  to  the  disputed  valw » 
premises  to  be  purchased  by  Commissioners  of  Sewers  in  pursuance » 
this  Act ;  and  the  expense  of  hearing  and  determining  such  diSt^ 
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shall  be  borne  and  paid  in  like  manner  as  hereinbefore  directed  with  AppndX. 
respect  to  purchases  made  by  the  said  Commissioners  of  Sewers,  mutatis       — 
mutandis, 

40.  All  such  conveyances  of  any  lands,  temements,  or  hereditaments  j-onn  ©f 
to  be  sold  or  disposed  of  by  the  said  Commissioners  of  Sewers  shall  convey- 
be  expressed  in  the  following  or  some  similar  form  of  words,  as  the  ance  from 
circumstances  of  the  case  may  require  :  commis- 

We,  six  of  the  Commissioners  of  Sewers  acting  in  and  for  ®*^°®"' 

several  limits  \here  describe  the  limits  as  set  forth  in  the  Gommissum  of 
Sewers],  in  consideration  of  the  sum  of  to  us  paid  by 

of  do  hereby  grant  and  release  to  the  said  all  [describing 

the  premises  to  be  conveyed],  and  all  right,  title,  and  interest  of  the  Com- 
missioners of  Sewers  in  and  to  the  same  and  every  part  thereof,  to  hold 
unto  the  said  his  heirs,  executors,  administrators,  and  assigns 

for  ever.  In  witness  whereof  we  have  hereto  set  our  hands  and  seals 
this  day  of  in  the  year  of  our  Lord 

«  «  «  «  * 

NoTS.->~The  words  omitted  in  the  aboye  BectionA  are  merely  formal,  and 
have  been  repealed  by  the  Statute  Law  Reyision  Acts. 


THE  HIGHWAY  ACT,  1836. 
6  &  6  Will.  4,  Cap.  50. 


An  Act  to  consolidate  and  amend  the  laws  relating  to  highways  in  that 
part  of  Great  Britain  called  England,  [slst  August,  1835.] 

♦  ♦  ♦  ♦  ♦ 

The  powers  conferred  upon  the  sarreyor  of  the  hiffhways  by  this  Act  have 
been  conferred  by  the  vanoas  Highway  Acts  on  the  highway  authorities  con- 
stituted from  time  to  time  under  these  Acts.  The  highway  authorities  are 
now,  since  the  Local  Government  Act,  1894,  practically  the  urban  and  rural 
district  councils  for  their  respective  districts,  and  the  county  councils  in  respect 
of  main  roads. 

By  the  Public  Health  Act,  1875,  s.  144,  the  urban  sanitary  authority  was 
coniitituted  the  highway  authority  for  urban  sanitary  districts,  with  all  the 
powers  of  the  surveyor  of  highways,  and  these  urban  sanitary  authorities 
continue  to  exercise  these  powers  as  urban  district  councils.  This  applies  to 
boroughs,  improvement  Act  districts,  and  local  board  districts. 

In  mnd  district?  considerably  more  confusion  existed,  as  the  highway 
authority  might  be  either  the  surveyor  elected  annually  by  the  parish  vestry 
under  this  Act,  or  a  board  under  this  Act.  It  might  be  a  highway  board  under 
the  Highway  Act,  1862,  as  amended  by  the  Highway  Act,  1864,  which  board 
exercised  a  jurisdiction  over  a  highway  district  which  consisted  of  several 
parities. 

By  the  Highways  and  Locomotives  (Amendment)  Act,  1878,  it  was 
provided  that  highway  districts  should  in  future  be  formed  so  as  to  correspond 
with  rur^  sanitary  districts,  and  the  guardians  were  to  become  the  highway 
authority. 

In  rural  districts  all  these  highway  authorities  are  abolished  by  section  25 
of  the  Local  Government  Act,  1894,  subject,  however,  to  a  proviso  that  the 
county  council  may  postpone  for  three  years  the  operation  of  that  section  as 
regards  highways,  or  for  such  farther  period  as  the  Local  Government  Board 
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Appndl.  BM7,  on  the  applieatkm  of  neb  oonncQ,  aHow.    In  place  of  thne  yvm 

Aothoritiai  the  raiml  disdict  ooancil  shall  hare  all  their  powcn  and  shall  be 

their  moctmar.     S«e,  for  example,  Be  The  Ide  of  WigU  Fi^JktMy  &■• 
miMMimwra^  72  L.  T.  569. 

As  nfTsrds  main  roada,  tbej  are  under  the  control  of  the  conntj  cooncQs 
nnlew  within  a  certain  time  Uie  orban  anthority  claim  to  retain  me  ^m^  j 
and  duties  of  maintaining,  repairing,  and  enlarging  them.  If  the  nrbui 
anthoritj  hare  not  so  claimed  them,  the  county  council  is  wholly  to  naintoi  I 
and  repair  soch  part  as  is  within  their  district,  and  the  county  eooncil*' for 
the  purpose  of  the  maintenance,  repair,  improTement,  and  enlargement  of  td 
other  dealing  with  such  road,  shall  hare  the  same  powers  and  be  sabjed  to  tk 
same  duties  as  a  highway  board/* 

The  Highway  Act,  1835,  contains  rarioits  powers  of  dealing  with  had 
compulsorily,  and  in  rospect  of  the  exercise  of  which  powers  compenatMiiB 
awarded.  Besides  the  powers  contained  in  this  Act,  the  highway  bairds  m 
power  to  purchase  land  or  easements  for  the  purpose  of  improTing  kipHifs 
under  the  Highway  Act  1864  (27  k.  28  Vict  c.  101),  and  the  Uods  Chass 
Acts  are  incorporated  for  this  purpose  with  the  exception  of  tk  dwie! 
relating  to  the  purchase  of  land  otherwise  than  by  as^reemoit. 

The  proTiiions  of  the  Highway  Act,  18,S5,  which  deal  with  lis «^]«=t^ 
this  Work,  are  here  set  out  By  section  22,  the  surreyor  of  conatyW^te 
the  same  powers  as  regards  these  bridges  and  the  approaches  »  tbe  ^p*^! 
sunreyor.  The  county  councils  hare  now  the  duty  of  °*"**'"^^5^,^^ 
bridges,  and  besides  the  powers  under  this  Act  they  hare  power  of  poroi«^ 
and  Uking  laud  and  buildings  and  taking  materials  under  the  Cumtj  Brife 
Acts  of  1740  (14  Geo.  2.  c.  33),  1803  (43  Geo.  3,  c.  59),  tnd  18U(^G<*''^ 
c  90).    See  "  Pratt  on  Highways,"  13th  edit,  pp.  740—743,  7S3. 

Power  to        26.  It  Rhall   be  lawful  for  the  surveyor  to  make  a  road  tlii^ 

P^^^i"'"'  the  grounds  adjoining  to  any  ruinous  or  narrow  part  of  anybigbwaj 

ing  ground  ^^^^  being  the  Mte  or  ground  whereon   any  house  stands,  nor  w^ 

norarr"*"    *  garden,  lawn,  yard,  court,  park,  paddock,  plantation,  planted  w 

JI^jI^        or  avenue  to  any  hou«e,  or  inclot«ed  grouna  set  apart  for  buudii^ 

where         ground,  or  as  a  nursery  for  treesX  to  be  made  use  of  as  a  public  higlifiy 

highway  is  whilst  the  old  road  is  repairing  or  widening,  making  such  recomp^ 

ruinous,       to  the  proprietor  and  occupier  of  such  grounds  for  the  dama^  ""^^ 

&c.  may  thereby  sustain  as  the  justices  at  a  special  sessions  for  the  bigii^J' 

assembleil  may  think  reasonable,  such  sum  so  awarded  as  a  rKompea* 

to  be  recoverable  in  the  same  manner  as  any  fines  and  forfeitapes  irt 

recoverable  under  this  Act 


By  the  Highway  Act,  1864,  \ 


.46,  justices  assembled  in  pettr  ^^^^ 

exercise  any  Jurisdiction  which  they  are  authorised  under  any  of  tbe  Higa*^! 

Acts  to  exercise  in  special  session.  , 

Section  103  deals  with  the  recoTery  of  fines,  which  is  done  by  distffS"* 

tale  of  the  goods  of  the  person  ordered  to  pay. 

#  #  *  ♦  ♦ 

Tenant  for      49.  It  shall  be  in  the  power  of  tenants  for  life,  ecclesiastical  an^  »f 

life,  Ac.,      coijwratione,  and  the  proprietors  of  entailed  estate*,  and  of  the  tnefafe 

™*y  re-       and  guardians  of  any  person  under  any  legal  disability  or  incapacity 

nounce       giy^  „p  ^nd  renounce  every  claim  of  damage  or  compensation  for^ 

r*™*8*'»    grouna  and  materials  as  any  highway  may  occupy  on  their  respectijf 

properties,  and  that  such  renunciation  shall  be  equally  binding  on jae 

neirs  and  successors  of  such  persons:  Provided  nevertheless,  that s^ 

renunciation  of  claim  of  damage  or  compensation  be  in  writing  ^ 

signed  by  such  tenant  for  life,  proprietor,  trustee,  or  guardian  ib  ^ 

presence  of  two  witnesses,  or  in  tne  case  of  corporations  in  such  WMSS^ 
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and  form  aa  is  usoallj  adopted  by  such  corporationa  leapoctively ;  and  Apfftfr 
such  renunciation  sliall  be  enrolled  at  the  quarter  sessions  which  shall      *~~ 
be  held  next  after  the  signing  or  execution  thereof, 

♦  ♦  ♦  ♦  ♦ 

51.  It  shall  and  may  be  lawful  for  every  such  surveyor,  in  any  Snnreyor 
waste  land  or  common  ground,  river  or  brook,  within  the  parish  for  may  UiMm 
which  he  shall  be  surveyor,  or  within  any  other  parish  wherein  graveL  material* 
sand,  stone,  or  other  materials  are  respectively  likely  to  be  found  f"^™  ^^"'^ 
(in  case  sufficient  cannot  be  conveniently  had  within  the  parish  where  '*'*^*f  ^' 
the  same  are  to  be  employed,  and  sufficient  shall  be  left  for  the  use  of 
the  roads  in  such  other  nansh),  to  search  for,  diff,  get,  and  carry  away 
the  same,  so  that  the  saia  surveyor  do  not  thereoy  divert  or  interrupt 
the  course  of  such  river  or  brook,  or  prejudice  or  damage  any  building, 
highway,  or  ford,  nor  dig  or  get  the  same  out  of  any  river  or  brodc 
within  tne  distance  of  one  hundred  and  fifty  feet  above  or  btdow  any 
bridge,  nor  within  the  like  distance  of  any  dam  or  weir,  and  likewise  to 
gather  stones  lyinff  upon  any  lands  or  grounds  within  the  parish  where 
such  highway  shall  be,  for  such  service  and  purpose,  and  to  take  and 
carry  away  so  much  of  the  said  materials  as  by  the  discretion  of  the  said 
surveyor  shall  be  thought  necessary  to  be  employed  in  the  amendment 
of  the  said  highways,  without  making  any  satisfaction  for  the  said 
material  but  satisfaction  shall  be  made  for  all  damages  done  to  the 
lands  OT  grounds  ....  of  any  person  or  persons  by  carrying  away 
the  same,  in  the  manner  hereinafter  directed  for  getting  a^  carrying 
materials  in  inclosed  lands  or  grounds;  but  no  such  stone  ahaU  be 
gathered  withuut  the  consent  of  the  owner  of  such  lands  or  grounda,  or 
a  license  for  that  purpose  from  two  justices  at  a  special  sessions  for  the 
highways,  after  having  summoned  such  owner  to  come  befoie  him,  and 
heard  his  reasons,  if  he  shall  appear  and  give  any,  for  refusing  to  give 
his  consent. 

68.  Provided  always,  that  nothing  in  this  Act  contained  relative  to  Provino 
the  gathering  or  getting  of  stones  or  other  materials  shall  extend  to  against 
iny  quantity  of  stones   or  other  materials  thrown  up  by  the  sea,  materials 
x>mmoiiiy  called  beach,  where  the  removal  of  the  same  would  cause  ^^nj  ^ 
my  damage  or  injury  by  inundation  to  the  lands  adjoining,  or  increased  ~^  "* 
langer  of  encroachment  by  the  sea,  caaw  "^ 

BS.   It  shall  not  be  lawful  for  anv  surveyor,  or  any  other  person  Notice  to 
icting  under  the  authority  of  this  Act,  to  dig,  gather,  get,  tate,  or  be  given 
any  away  any  materials  for  making  or  repairing  anv  Highway  out  before 
►f  or  from  any  inclosed  land  or  ground,  until  one  calendar  month's  mater^ 
lotice  in  writing,  signed  by  the  surveyor,  shall  have  been  given  to  the  F*  taken 
wner  of  the  premises  from  which  such  materials  are  intended  to  be  '^i^^j 
aken,  or  to  his  known  agent,  and  to  the  occupier  of  the  premises  from  ^^       ^    ' 
rhich  such  materials  are  intended  to  be  taken,  or  left  at  the  house  or 
ist  or  usual  place  of  abode  of  such  owner  or  agent,  and  also  of  such 
ccupier,  to  appear  before  the  Justices  at  a  special  sessions  for  the  high- 
ravs,  to  show  cause  why  such  materials  shall  not  be  had  therefrom ; 
na  in  case  such  owner,  agent,  or  occupier  shall  attend  pursuant  to  such  if  the 
otice^  but  shall  not  show  sufficient  cause  to  the  contrary,  such  justices  owner,  kc,, 
ball,  if  they  think  proper,  authorise  such  surveyor  or  other  person  to  shows 
ig,  get,  gatner,  take,  and  carry  away  such  materials  at  such  time  or  caase 
iinea  aa  to  audi  justices  shall  seem  proper;  and  if  such  owner,  agent,  or  against 

3o 
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Appndl.  occupier  shall  neglect  or  refuse  to  appear  bv  himself  or  his  agent,  tlie 
ll^  nid  justices  shall  and  may  (upon  prooi  on  oath  of  the  eerrice  of  sucb 

DioTal,tiro  ''<'*'<'<')  m*kc  »uch  onler  therein  as  they  shall  think  fit,  as  fullv  m^ 
jnsticM  effectually  to  all  intents  and  purposes  as'  if  such  owner  or  occupier,  o 
his  agentj  had  attended. 


decide 


64.  It  shall  be  lawful  for  everr  such  surveyor,  for  the  use  afore 
If  safli-  said,  by  license  in  writing  from  the  justices  at  a  special  sessions  fo 
cicnt  ma-  the  highways,  to  search  for,  dig,  and  get  materials,  if  sufficient  mm 
terials  be  had  conveniently  within  such  waste  lands,  common  grounds,  nxm 
cannot  be  or  br(K>ks,  in  or  through  any  of  the  several  or  inclosed  lands  orgronnd! 
foand  in  of  ^ny  jierson  whomsoever  (such  lands  or  gronnds  not  being  a  gwJo, 
hSU  kt>  J'*"^*  *^*«nue  to  a  house,  lawn,  park,  paddock,  or  inclosed  plantatm« 
**'*^^'  *^'  inclosed  wood  not  exceeding  one  hundred  acres  in  extent)  within  tM 
may*with  !*""*»  where  the  same  shall  be  wanted,  cr  within  any  other  pan^ 
licoise  of  »<ljoining  or  Iving  near  to  the  highway  for  which  such  matemls  anu 
josticei,  ^  required,  iJ  it  appear  to  such  justices  that  suflBcieut  materat  cuuwj 
take  then  ^*  conveniently  had  in  the  parish  where  such  highways  lie,  or  in  the 
from  in-  wa«»te  lands,  or  common  grounds,  rivers,  or  brooks  of  such  jijwft^ 
dosed  parish,  and  that  a  sufficient  quantitv  of  materials  will  be  left  fortheiise 
groonda  of  the  parish  where  the  same  shall  be,  and  to  take  and  canr  my  ^ 
or  lands,  much  of  the  said  materials  as  by  the  discretion  of  the  said  antfy^ 
n*)^n«  shall  be  thought  necessary  to  be  employed  in  the  amendment  of  the^ 
?r^  ♦**#!.  ^JR^ways,  the  said  surveyor  making  such  satisfaction  for  the  mitenw 
own«i.  ^^*^^  ^y  ^  ^^  °'  **^^^  *^y»  ^^  ^^^  ^°^  ^^  damage  done  to  aid 
owners.       j^^j^  ^^  grounds  bv  the  getting  and  carrying  away  the  same, »  «*!  o 

settled  and  ascertained  by  order  of  the  justices  at"  a  special  BessiflDi » 

the  highways. 

These  four  sections,  51^54,  which  deal  with  the  taking  of  matoialsfff  ^ 
repair  of  hiffliways  shoold  be  read  together.  The  sorreyor  is  fpJtA  po^ 
gather  and  dig  for  stones  and  gravel  in  waste  lands  in  his  panah,  ^^^ 
are  not  snfBcient  in  his  own  he  may  gather  and  dig  for  them  i]|  ^"^  ^ 
lands  of  an  adjoining  parffih.  He  may  farther  ga&er  stones  lying  oo  ti 
surface  of  private  land,  except  where  it  is  of  a  strictly  prlrate  oatotj 
garden,  lawna,  and  such  like  as  mentioned  in  section  54.  That  proriw  e^ 
to  section  51.  See  Arle^ord  Sanitary  AtUkority  v.  Seott,  7  Q.  B.  V.-^ 
In  none  of  these  cases  is  compensation  given  for  the  valoe  of  the  w»tff» 
removed,  hot  it  is  given  for  the  injury  caused  to  the  land  by  tl^^'^^^TV  a 

Stones  cannot  be  gathered  from  the  lands  of  private  owncxi  Tmw  ■ 
owner  gives  his  consent,  or  after  a  month's  notice  has  been  given  of  tWBjJ 
tion  to  take  the  same,  and  justices  in  petty  sessions  (generally  special  iuBf» 
gire  their  license.     See  form  of  license  No.  55.  ^ 

If  materiala  cannot  be  got  except  by  digging  in  private  landa,  two  a 
justices  may  similarly  gire  license  for  the  materials  to  be  got  by  ^^^^ 
private  lands.  In  such  cases  compensation  is  to  be  awarded  alike  ^<^'^T 
of  the  materials  taken,  and  for  the  danmge  done  bj  taking  tbem.  See  w^ 
sections  discnssed  in  Arleiford  Sanitiny  Authority  v.  SaM,  7(1^* ^'' 
For  form,  see  ta/m,  No.  56.  ^,  • 

The  expression  "  inclosed  ground,"  nsed  in  section  53,  includes  gwjj*^ 
the  exclusive  occupation  of  one  or  more  persons  for  agricuitoni  p^^ 
although  not  separated  from  the  highway  or  adjoining  und  by  any  vsf^ 
inclosnre.    4  &  5  Vict  c.  51.  .  ^ 

The  license  should  state  the  particular  place  fkom  which  the  'B>^/,u 
be  taken.    Cf.,  Rex  v.  Manning,  1  Burr.  377.    If  the  place  from  which  w 
material  is  to  be  taken  is  not  one  of  the  strictly  private  places  exceptto 
section  54,  it  does  not  matter  whether  the  material  has  to  he  \am^  ^ 
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highways  throngh  sach  a  place,  as,  for  example,  if  it  has  to  be  carted  along  an  Appndz. 

avenne.    Ramsden  v.  Yeaies^  44  L.  T.  612.    The  license  should  not  continue       

indefinitely,  but  should  be  limited  to  the  particular  occasion  in  respect  of 
which  it  was  granted.  Earl  Manvers  v.  Bartholomew^  4  Q.  B.  D.  6.  The 
compensation  is  to  be  settled  by  justices,  and  this  is  the  only  manner  in  which  it 
is  to  be  determined  (Petert  v.  Clarton^  7  M.  &  G.  648),  and  it  would  appear 
that  it  should  be  assessed  after  the  material  has  been  remoYed,  and  not  before. 
Cf.,  Boyfield  v.  Porter,  13  East,  200. 

Where  a  gravel  pit  had  under  an  enclosure  award  been  set  aside  for  the 
surveyor  of  the  highway  to  get  gravel  for  the  repair  of  the  highway,  it  was 
held  that  this  right  passed  to  the  county  council  on  taking  over  the  repair  of 
such  highway  as  a  main  road.  Norfolk  County  Council  v,  Bittering  Highway 
Surteyor,  68  J.  P.  479. 

As  to  taking  gravel  from  commons  which  have  been  enclosed,  see  the 
Commons  Act,  1876  (39  &  40  Vict.  c.  56). 

Holes  made  by  the  surveyor  in  waste  lands,  are  by  section  65  required  to  be 
filled  up,  levelled  or  sloped  down,  and  while  open  they  should  be  fenced  off. 

«  «  «  «  « 

82.  Pi-ovided  always,  that  where  it  shall  appear,  upon  the  view  of  Justices 
two  justices  of  the  tjeace,  that  any  highway  is  not  of  sufficient  breadth,  Jnay  order 
and  might  be  widened  and  enlar^,  such  justices  shall,  and  they  ??^^ 
are  hereby  empowered,  within  their   respective  divisions,   to   order  ^^t^'^*^" 
such  highway  respectively  to  be  widened  and  enlarged  in  such  manner  J^.  P®    , 
as  they  shall  thinlc  fit,  so  that  the  said  highway,  when  widened  and    *  ®^    ' 
enlai]^,  shall  not  exceed  thirty  feet  in  breadth  ;  and  that  neither  of 
the  said  powers  do  extend  to  pull  down  any  house  or  building,  or  to 
take  away  the  ground  of  any  garden,  lawn,  yard,  court,  park,  paddock, 
planted  walk,  plantation,  or  any  avenue  to  any  house,  or  any  inclosed 
ground  set  apart  for  a  building  ground,  or  as  a  nursery  for  trees  ;  and 
for  the  satisfaction  of  the  person,  body  politic  or  corporate,  who  is  seised 
or  possessed  of  or  interested  in  their  own  right,  or  in  trust  for  anj^  other 
person  in  the  said  ground  that  shall  be  laid  into  the  said  highway 
itispectively  so  to  be  widened  and  enlarged,  the  said  survejror,  under 
the  direction  and  with  the  approbation  of  the  said  justices  m  writing, 
shall  and  is  hereby  empowered  to  make  an  agreement  with  him  for  the 
recompense  to  be  made  for  such  ground,  and  for  the  making  such  new 
ditches  and  fences  as  shall  be  necessary,  according  and  in  proportion  to 
their  several  and  respective  interests  therein,  and  also  with  any  other 
person,  body  politic  or  corporate,  that  may  be  injured  by  the  widening 
and  enlarging  such  highway,  for  the  satisfaction  to  be  made  to  him 
reroectively  as  aforesaid  ;  and  if  the  said  surveyor,  under  the  direction  Surveyor 
ana  with  the  approbation  of  the  said  justices,  cannot  agree  with  the  said  to  agree 
person,  body  pontic  or  corporate,  or  if  he  cannot  be  found,  or  shall  with 
refuse  to  treat  or  take  such  recompense  or  satisfaction  as  shall  be  offered  P^®'?  ^^ 
to  them  respectively  by  such  surveyor,  then  the  justices  of  the  peace  at  **°"®  '^^ 
any  general  quarter  sessions  to  be  holden  for  the  limit  wherein  such  ^^!J?^ 
ground  shall  lie,  upon  certificate  in  writing  signed  by  the  justices  ^Q^d 
making  such  view  as  aforesaid  of  their  proceedings  in  the  premises,  and  required 
ttpon  proof  of  fourteen  days'  notice  in  writing  having  been  given  by  the  fo^  ^i^en- 
Buryeyor  of  the  parish  to  the  owners,  occupier,  or  other  person,  body  ing^  ^c.; 
politic  or  corporate,  interested  in  such  ground,  or  to  his  guardian,  and  if 
trustee,  clerk,  or  agent,  signifying  an  intention  to  apply  to  such  <juarter  they  can- 
seasions  for  the  purpose  of  taking  such  ground,  shall  impannel  a  jury  of  not  agree, 
twelve  disinterested  men  out  of  the  persons  returned  to  serve  as  jury-  the  same 
men  at  such  quarter  sessions ;  and  the  said  jury  shall  upon  their  oaths,  may  be 
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At  quaiter 


oiooej 


groond  to 
be  deemed 
apakdie 
highwftj. 


Coi«0of 
proc^od- 


toUMbertofUietrjiidgmenty  mbbm  tbe  damage  to  be  giTm  and  i««- 
penae  to  be  made  to  the  owners  and  otheti  interested  aa  dorettid  intk 
aakl  groond  for  their  repectiTe  intertsta,  aa  they  ehall  think  raMonibk, 
not  exceeding  fortr  yean^  purchase  for  the  dear  yearly  ^elue  of  the 
ground  so  laid  and  let,  and  hkewiae  such  recompense  as  they  shall  tbink 
reasonable  for  the  making  of  new  ditches  and  fences  on  the  side  of  the 
said  highway  that  »hall  be  so  widened  and  enlarged,  and  also  stisfadioe 
to  any  person,  body  politic  or  corporate,  that  may  be  otberwiae  injured 
by  the  widening  and  eclarsing  the  said  highway  leipectiTelf ;  aad 
upon  payment  or  tender  of  t£e  money  so  to  be  awarded  and  aamd  to 
the  peraon,  body  politic  or  cornorate,  entitled  to  receive  the  auae,  cr 
leaving  it  in  the  bands  of  the  cierk  of  the  peace  of  such  limit ;  ia  ck 
such  person,  body  politic  or  corporate,  cannot  be  found,  or  iball  tAis 
to  accent  the  same,  for  the  use  of  th«  owner  of  or  others  ii^am  n 
the  said  ground,  the  interest  of  the  said  person,  body  politie  or  or- 
porate,  in  the  said  ground  shall  be  for  ever  divested  out  of  t^  *^ 
the  said  ground,  after  such  agreement  or  verdict  as  aforesaid,  sialJ  be 
esteemed  and  taken  to  be  a  public  highway  to  all  intents  aad  mws 
whatsoever ;  saving  nevertheless  to  the  owner  of  such  ground  lus^ 
minerals,  and  foasils  lyine  under  the  same  which  can  or  miTRf^ 
without  breaking  the  surface  of  the  said  highway,  and  abo  lU  tim 
and  wood  growing  upon  such  ground,  to  be  felled  and  taken  hf  s» 
owner  within  one  month  after  such  order  shall  have  been  made, «  a 
default  thereof  to  be  felled  by  the  said  surveyor  within  the  i«1**'J 
months  aforesaid,  and  laid  upon  the  laud  adjoining,  for  the  liencnt  a 
the  said  owner.    .... 

The  rest  of  the  section  deals  with  making  a  rate  for  this  pnipose. 

The  provisions  of  this  Act  have  been  made  applicable  to  l^^^^[Vr^ 
are  or  may  be  repaired  under  local  and  personal  Acts,  except  roads  bdo^ 
to  railway  and  canal  companies  and  conscrrators  ot  iiTera,  by  the  Higbnf 
Act,  1862  (25  k  26  Vict  c,  61),  s.  4i.  . 

The  valae  of  the  different  interests  held  in  any  land  which  nay  he  w^ 
should  apparently  be  assessed  separately,  as  under  the  Lands  CbuBCi  An 
See  Jlex  v.  TVuHees  of  the  Karwiek  mnd  Wattnn  R4>ad,  5  A.  Id  K.  &^  ^ 
fact  that  notice  has  been  given  to  the  rarions  persons  interestsd  should  iff*' 
on  the  face  of  the  proceedings,  otherwise  the  order  may  be  bnmght  ^* 
c$Hiormri  and  quashed.    8.  0.,  Rf  v.  Bagshaw,  7  T.  K.  863. 

If  the  sarfaoe  of  the  land  is  taken  for  the  purpose  of  making  hip«^ 
under  an  Indosure  Act,  and  the  mines  are  reserved  to  the  lord  of  the  ntf^ 
he  will  not  be  allowed  to  work  the  mines  so  as  to  injure  the  higfawv>'  f^ 
fieldnde  Local  Board  t.  Comett  Iron  Oomj^ny,  L.  R.  3  Ex.  D.  M ;  and  « 
as  to  support,  the  Public  Health  (Support  of  Sewers)  Act,  1883,  «s<*,P-»'^ 
If  mine  owners  lower  the  land  without  otherwise  damaging  the  highw>?»^ 
action  appears  to  lie  against  them  for  nominal  damages.  AtUmtjf-^^*^ 
V.  Oandvft  Colliery  Qmpany  [18951,  1  Q.  B.  301.  .    . 

The  Highways  and  LocomotiTeii  (Amendment)  Act,  1878,  a.  >7,  pffW*"?^ 
mine  owner  to  mine  as  he  might  do  if  the  road  had  not  become  felted  is  t» 
authority,  **  but  so  nsTerthelesa  that  in  such  working  or  getting  do  daaif* 
shall  be  done  to  the  road  or  highway.** 

If  property  is  injuriously  affected  by  altering  the  ley  el  of  a  highwaj^ 
urban  district  council  under  this  Act,  the  owner  whose  premises  are  so  ain^ 
cannot  claim  compensation  under  section  308  of  the  Public  Health  Act|  lo^)' 
Burgess  y.  Xorunch  Local  Boards  6  Q.  B.  D.  264 ;  see  ante,  p.  62a 

88.  In  case  such  jury  shall  give  in  and  deliver  a  verdict  for  !»«• 
moneys  as  a  recompense  for  the  right^  interest^  or  proper^  « *^ 
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person,  body  politic  or  corporate,  in  each  lands  or  grotrnde,  ov  for  the  Appild3L 
making  of  such  fence,  or  for  such  damage  or  injury  to  be  sustained  by  .     ~ 
him  as  aforesaid,  than  what  shall  have  been  proposed  and  offered  by  1?^!  Ly 
the  said  surveyor  before  such  application  to  the  said  Court  of  quarter  ^^^^    *^^" 
sessions  as  aforesaid,  that  then  and  in  such  case  the  costs  and  expenses 
attending  the  said  several  proceedings  shall  be  borne  and  paid  oj  the 
surveyor  out  of  the  moneys  in  his  hand,  or  to  be  assessed  and  levied  by 
virtue  and  under  the  powers  of  this  Act ;  but  if  such  jury  shall  give 
and  deliver  a  verdict  for  no  more  or  for  less  moneys  than  shall  have 
been  so  offered  and  proposed  by  the  said  surveyor  before  such  applica- 
tion to  the  said  Court  of  quarter  sessions  as  aforesaid,  that  then  the  said 
costs  and  expenses  shall  be  borne  and  paid  by  the  person,  body  politic 
or  corporate,  who  shall  have  refused  to  accept  the  recompense  and 
satiBfaction  so  offered  to  him  as  aforesaid. 

Note. — ^The  words  omitted  in  the  above  sections  nnless  otherwise  stated  are 
merely  formal,  and  have  been  repealed  by  the  Statute  Law  Berision  Acts. 
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An  Act  to  eoutoUdaU  and  amend  the  laws  rilaUng  to  the  eenficee  of  the 
Ordnance  Department  and  the  vesting  and  purchcue  of  kmds  otui 
hereddtamente  for  those  sennees  and  for  the  defence  and  security  of  (he 
realm.  [10th  August,  184^.] 

This  Act,  althouffh  oonsiderablj  amended,  still  remains  in  force  as  regaids 
the  prorisioas  eiiauin|f  land  to  be  taken  compnJsorily  for  the  defence  of  the 
riahn.  The  powers  given  bj  this  Act  and  the  varions  amending  Acts  were 
tnosfemd  from  Uie  Ordnance  Board  to  the  Secretary  of  State  for  War  by 
the  Ordnance  Board  Transfer  Act,  1865  (18  k  19  Vict  c.  1 17).  The  Secrotuy 
of  State  for  War  has  also  powers  of  acquiring  land  under  the  Military  Landi 
Act,  1892  (56  Jc  56  Vict.  e.  48),  ante,  p.  654,  and  probablj  in  ordinary  cases 
the  procedure  will  be  mider  that  Act. 

The  various  Acts  which  amend  and  extend  the  provisions  of  this  Act 
are: — 

The  Defence  Act,  1864  (17  &  18  Vict.  c.  67). 

The  Ordnance  Board  Transfer  Act,  1855  (18  k  19  Vict.  c.  117). 

The  Defence  Act,  1859  (22  Vict,  c  12). 

The  Qneea's  Remembrancer  Act,  1859  C22  k  23  Vict  c.  21). 

The  Lands  Clanses  Act,  1860  (23  k  24  Vict,  c  106),  s.  7,  ante,  p.  442. 

The  Defence  Act,  1860  (23  k  24  Vict  c.  112). 

The  Ban^  Act,  1891  (54  k  55  Vict  c  54),  s.  11. 

The  principal  provisions  of  these  as  affecting  this  subject  will  be  found  set 
out  in  ue  notes  nersto. 

The  preamble  to  this  Act  which  recited  44  Geo.  3,  c.  95  ;  lk2  Geo.  4, 
c  66  ;  3  Geo.  4.  c.  108,  and  2  ^  3  Will.  4,  c.  25,  was  repealed  by  the  Statute 
Law  Revision  Act,  1888  (51  k  52  Vict  c.  57),  and  sections  1 — i  of  this  Act, 
which  dealt  with  the  repeal  of  those  Acts,  were  repealed  by  the  Statute  Law 
Berision  Act,  1874  (37  k  38  Vict  c.  94). 

Sections  5—^,  vested  lands  held  for  the  use  of  the  Ordnance  and  late 
Barrack  Department,  and  other  lands  held  for  militair  defences  in  the  prin- 
cipal officers  of  Her  Majesty*8  Ordnance,  who  were  the  persons  also  vested 
with  the  powers  of  purchasing  and  taking  land  under  this  Act.  By  the 
Oidnance  Board  Transfer  Act,  1866  (18  k  19  Vict  c.  117),  these  hsiis  and 
the  powers  mentioned  in  this  Act,  and  the  farther  powers  as  regardi  rights 
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Appildz.  ofTcr  fmnmooi  ooDtuned  in  the  Defence  Act,  1854  (17  fc  18  Tkt  c  117)  (m 

im/rm,  note  to  section  19),  were  trmnafeired  to  and  Tested  in  the  Secretarr  of 

State  for  War  for  the  time  being,  who  is  to  be  dexiibed  in  bU  contzacte, 
oooyejaneen,  kc^  aa  **  Her  Majeisty  s  Principal  Secretary  of  State  for  tbe  War 
Dcnaitment.*' 

The  oouMdonfi  in  the  sectiona  herein  eet  ont  are  formal  word?  wfaidi  \ivt 
been  reiiealed  bj  the  Statute  Law  BeTiaion  Acta.  For  the  principal  officen  of 
Her  Majeft7*i  Ordnance,  thiong^iont  read  the  Secretary  of  State  far  War. 

*  *  *  *  * 

Prindpal  9.  It  shall  be  lawful  for  the  paid  principal  officers  foi  the  time 
oOoera  being  of  Her  Majesty's  Ordnance(a)  from  time  to  time  to  contact 
may  par-  for  and  purchase,  for  and  on  behalf  of  Her  Majesty,  .  .  .  .  ut 
chase  messuages,  buildings,  castles,  forts,  lines,  or  other  fortifications,  jmm, 

lands,  kt^  lands,  tenements,  or  hereditaments,  or  to  take  or  purchase  an?  kwe  rf 
and  take  jj,^  Btane  which  shall  in  their  judgment  be  desirable  to  be  pardiised, 
{*JJ*f**2  for  or  on  behalf  of  the  said  ordnance  or  barrack  services,  or  tie  defence 
tS^eCrown  ^  ^^  realm,  upon  such  terms  as  to  the  said  principal  ofikers sitaO 
*  seem  meet,  and  to  enter  into  any  contracts  necessary  for  thatpcipoee; 

(n)  Her  Majesty^s  Principal  Secretary  of  State  for  the  War  DeputDsL 

As  to  the  further  powers  of  purchasing  and  taking  lands,  see  n^ » 
section  19,  ti|^ra. 

B^  the  Defence  Act,  1859  (22  Vict.  c.  12),  as  to  conreyances  of  lind,iiB 
proTided  as  follows  : — 

2.  Conveyances  of  land  in  England  and  Ireland  to  be  purchased  br  tk 
said  Secretary  of  State  may  be  according  to  the  form  in  the  Schedule  (A.)  to 
this  Act,  or  aa  near  thereto  as  the  circomstanoes  of  the  case  admit ;  and  iB 
conveyances  so  made  shall  be  effectual  to  yest  the  land  thereby  conTejed  intte 
nid  Secretary  of  State  and  his  snccessors,  and  shall  operate  to  bar  and  destm 
all  snch  estates  tail,  and  other  estates,  rights,  titles,  remainders,  reTOW^ 
limitations,  trusts,  and  interests  whatBoerer  of  and  in  the  land  comprised  n 
snch  conTeyanoes,  as  have  been  purchased  or  compensated  for  by  the  consideiir 
tion  given  on  the  porchase  ;  but  this  enactment  shall  not  in  anywi^  intcffoc 
with  or  affect  section  8  of  the  said  Act  of  the  Fifth  and  Sixth  yean  of  Bff 
Majesty. 

SCHEDULE  (A.). 

Ibrm  of  Conveyance. 

I,  ,  of  ,  in  consideration  of  the  sum  of  pud  tone 

by  Her  Majesty^s  Principal  Secretary  of  State  for  the  War  Department,^ 
herebjr  convey  to  the  Secretary  of  State,  and  his  snccesRors,  all  the  landp  lad 
hereditaments  set  forth  in  the  Schedule  hereto,  together  with  the  wajs,ng)^ 
and  appurtenances  thereto  belonging,  and  all  snch  estate,  right,  title,  aaa 
interest  in  and  to  the  same  aa  I  am  or  shall  become  seised  or  possa»ed  of  or  la 
by  law  empowered  to  convey,  to  hold  the  premises  to  the  said  Secretaiy « 
State,  and  his  successors  for  ever  on  behalf  of  Her  Majesty. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal  the  ^1 

of  ,  in  the  year  of  our  Lord. 

Power  10.    It  shall  be  lawful  for  all  bodies  politic  or  corporate,  ecd^^* 

given  to  astical  or  civil,  and  all  feoffees  or  trustees  for  charitable  or  other 
bodies  public  pur{X)8cs,  and  for  all  tenants  for  life  and  tenants  in  tail,  and  foj 
politic  and  the  husbands,  guardians,  trustees,  committees,  curators,  or  attoniies  of 
others  to  gQch  of  the  owners  or  proprietors  of  or  persons  interested  in  wj 
treat  messuages,  buildings,  castles,  forts,  lines,  or  other  fortifications,  manoi^ 
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lands,  tenements,  and  hereditaments,  which  have  been  or  maj  be  here-  Appndz. 
after  agreed  to  be  purchcsed  or  taken  for  the  use  of  the  said  Ordnance  — " 
Department,  as  shall  be  fernt^  coverty  infants,  lunatics,  idiots,  or  persons 
bejoud  the  seas,  or  otherwise  incapable  of  acting  for  themselves,  to  con« 
tract  or  a^ee  with  the  said  principal  officers  for  the  time  being,  either 
for  the  absolate  sale  or  exchange  of  any  such  messuages,  buildings, 
castles,  forts,  lines,  or  other  fortifications,  manors,  lands,  tenements,  or 
hereditaments,  or  sale  of  any  reversion  after  any  estate  or  estates  for 
lives  or  years,  or  for  the  grant  of  any  lease  either  for  life  or  lives,  or  for 
any  term  of  years  certain,  therein,  or  for  such  period  as  the  exigency  of 
the  public  service  shall  require,  and  to  convey,  surrender,  demise,  or 
grant  the  same  accordingly ;  and  aU  contracts,  sales,  conveyances, 
enfranchisements,  surrenders,  leases,  and  agreements  which  shall  be 
made  in  pursuance  hereof  shaU  be  valid  and  effectual  in  law  to  all 
intents  and  purposes  whatsoever,  and  shall  be  a  complete  bar  to  all 
dower  and  claims  of  dower,  estates  tail  and  other  estates,  rights,  trusts, 
and  interests  whatsoever. 

The  powers  g^ven  to  limited  owners  to  sell  in  the  Lands  Clanses  Acts  are, 
apparently,  extended  to  this  Act,  by  the  Lands  Clauses  Act,  1860,  s.  7, 
OMtet  p.  442. 

Section  11  has  been  repealed  by  the  Statute  Law  Revision  Act,  1874. 

Sections  12 — ^14  enable  the  Secretary  for  War  to  sell,  exchange,  let,  or 
demise  any  of  the  hereditaments  vested  in  him. 

*  ♦  ♦  ♦  * 

16.    Provided  always,  that  in   case  any  person  or  persons  shall  Compensa- 
have  any  just  and  legal  or  equitable  right  to  any  of  the  messuages,  ^^  ^  ^ 
buildings,  castles,  forts,  lines,  or  other  fortifications,  manors,  lands,  °?^® 
tenements,  and  hereditaments,  which  shall  be  so  sold,  exchanged,  and  ^^^Ha 
conveyed  as  aforesaid,(a)  or  to  any  part  or  parts  thereof,  or  to  any  j(Li^^  ^^ 
charge,  incumbrance,  or   demand  affecting  the  same,  and  not  being  esUb- 
under  any  of  the  disabilities  hereinafter  mentioned,  and  shall,  within  Ushed  $ 
five  years  next  after  such  right  shaU  by  law  or  equity  accrue  to  or 
become  vested  in  him,  her,  or  them  respectively,  or  oeing  femes  covert 
(except  femes  covert  whose  estates  have  oeen  or  may  be  sold  imder  the 
authority  of  this  or  any  other  Act  for  that  purpose),  persons  within  the 
age  of  twenty-one  years,  or  out  of  the  realm,  or  not  of  whole  mind,  at 
the  time  of  such  side,  exchange,  and  conveyance  as  aforesaid,  shall, 
within  five  years  next  after  they  shall  respectively  come  and  be  discovert, 
at  their  full  ace  of  twenty-one  years,  out  of  prison,  within  this  land,  or 
of  whole  mind,  make  out  and  establish  such  right  or  claim  to  the  satis- 
faction of  the  said  principal  officers,  then  and  in  such  case  the  principal 
officers  shaJl  make  or  cause  to  be  made  a  fair  and  reasonable  compensa- 
tion or  satisfaction  for  every  such  right  and  claim  so  made  out  and 
established  as  aforesaid  ;  but  such  compensation  or  satisfaction  shall  not  bat  not  to 
in  any  case  exceed  the  amount  of  the  purchase-money  or  purchase-moneys  exceed  the 
which  shaU  have  been  paid  to  and  received  by  the  said  principal  Purchase 
officers  for  the  messuages,  buildings,  castles,  forts,  lines,  or  other  fortifi-  ™?"^/;®" 
cations,  manors,  lands,  tenements,  and  hereditaments,  in  respect  whereof  ™I^rin. 
such  right  or  claim  shall  be  so  made  out  as  aforesaid,  or  a  proportional  cipal 
part  thereof,  exclusive  of  the  value  of  any  buildings  or  improvements  officers, 
which  shall  have  been  erected  or  made  thereon  for  the  use  of  the  said 
Ordnance  and  Barrack  Departments,  or  for  the  defence  of  the  realm. 

(a)  That  is  sold  by  the  Secretary  of  State  as  provided  in  sections  12—14, 
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18.  It  thill  be  lawful  for  fht  prindptl  officers  of  H«r  HajeHy^ 
p.  .  ,  Ordmoioi  for  the  time  being  to  enter  on,  BorreT,  and  mAik  <mt,ff 
~S^^^  to  eenee  to  be  sarrvyed  or  marked  oat,  any  lands,  buUdings  or  ctim 
g^!^,  bereditamcnta  or  eaMmeati  wanted  for  the  iernee  of  the  Ordinntt 
iharim*  Department,  or  for  the  defence  of  the  realm,  or  to  utopnpor  divot 
penoQ,  to  any  public  or  private  footpaths  or  bridle-Toad^  and  to  treat  and  agree 
mrrvf  and  with  the  owner  or  owners  of  each  lands,  baildinn,  hereditamtiilB,  cr 
mark  oot  with  any  person  or  persons  interested  therein,  either  for  the  aMate 
lands,  and  pnrchase  thereof,  or  for  the  possession  or  nse  thereof  dnting  floch  tine 
treat  with  «§  the  cdgenee  of  the  public  serrice  shall  require. 

the  sbso-  ^^  ^^  ^^^^  mentioned  cannot  be  taken  compalorily  nnleB  the  aMOJ^ 
Inte  pur-  ^  expediency  is  certified  as  mentioned  in  section  23,  infra,  or  nnks  w 
^ligj[^      enemy  have  actually  inraded  the  United  Kingdom. 

tbereot  yj^  Provided  always,  that  whenever  any  footpath  or  bridle  i«d 
^^hen  shall  be  stopped  up  as  aforenid,  another  path  or  roed  ehill  be  pr^ 
J^*i»™»  vided  and  made  in  lieu  thereof  respectively,  at  the  expewe  rf  « 
gl4,Ip^m.  Ordnanoe  Department,  and  at  such  ooavenient  distance  thecetaaito 
olllJ^tbs  the  prindpaf  officers  of  Her  Amesty's  Ordnance  for  the  tiot  tei^ 
to  be  made  s^eU  seem  proper  and  necessary. 

in  Hen  _v^« 

thereof.  18.   It  shall  be  lawful  for  all  bodies  politic  or  oorpoitte,  cM- 

jg^l^       astical  or  civil,  and  all  feoffees  or  trustees  for  charitable  orj^ff 

politic  may  P^^ic  nurposes,  and  for  all  tenants  for  life  and  tenants  in  tail,  aw  i« 

agree  for    ^^^  husbanda,  guardians,  trustees,  committees,  curators,  or  attcnuea 

the  sale  of  such  of  the  ownera  or  proprietorB  or  of  persons  interested  in  aar  Mtt 

Unds,  kc,  lands,  buildiogs,  or  other  hereditaments  so  surveyed  and  marked  wt» 

shall  be  ftmm  coesri,  infants,  lunatics,  idiots,  or  peisGoa  ^r"^^ 

seas,  or  otherwiae  incapable  of  acting  for  themselvea,  to  cootartaM 

agree  with  such  principal  officers,  either  for  the  absolute  aale  rfw" 

lands,  buildings,  or  other  hereditaments,  or  for  the  grant  of  any  w 

either  for  anv  term  of  years  certain  therein,  or  for  such  psriodaBW 

exigence  of  the  public  service  shall  require,  and  to  convey,  ^^^"1^'^ 

deinise,  or  grant  the  same  to  such  principal  cufficen,  in  trost  iw^ 

M^esty,  her  hein  and  succeaaors,  accordingly  ;  and  all  sueb  ^^"^ 

sales,  conve  vanoes,  surrenders,  leases,  and  agreements  shall  be  Taha  w 

effectual  in  law  to  all  intenta  and  purpoees  whatsoever. 

In  default  19.  In  case  anv  such  bodies  or  other  persons  hereby  autiiow 
of  treating  to  contract  on  benalf  of  themselvea  or  others  as  sfor^aid,  ora^ 
or  where  other  peraon  or  persons  interested  in  any  such  lands,  buii(liiig>i  ^J^^ 
Uie  partiea  hereditaments  wiiich  shall  be  so  marked  out  and  surveyed  aaatom 


do  not  shall  for  the  apace  of  fourteen  days  next  after  notice  in  ^^^ 

agree,  the  ecribed  by  or  on  behalf  of  the  said  principal  officers  shall  J^ave  bea 

P?!?^,^  given  to  the  chief  officer  or  officers  of  any  such  body,  or  to  such  «W 

bv  hS  Persons  hereby  authorised  to  contract  on  behalf  of  others  or  '^f^ 

Maiestv  themselves,  as  aforesaid,  or  left  at  his,  her,  or  their  usual  place  ^'?r 

njny    ^  refuse  or  decline  to  treat  or  agree,  or  by  reason  of  absence  jW"* 

require  prevented  from  treating  or  agreeing  with  the  said  principal  <>^^^ 

two  jna-  ihall  refuse  to  accept  such  sum  of  money  as  shall  be  offered  by  wi^ 

tices,  Ace,  principal  officers  as  the  consideration  for  the  absolute  purchase  of  oi^ 

to  pnt  Her  lands,  Duildlnfls.  or  other  hereditaments,  or  such  annual  refit  ^'^f 

Maje^y*8  shall  be  offered  lor  the  hire  thereof,  either  for  a  time  certain  ixisx^ 

officers  in  period  as  the  exigence  of  the  public  service  may  require,  then  andJJ 

possession,  guch  case  it  shaU  be  lawful  for  the  said  principal  officers  to  reqdrt  w« 
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or  more  justices  of  the  peace,  or  three  or  more  deputy  lieutenante  (one  Applldat* 
of  whom  shall  be  a  justice  of  the  peace),  or  two  or  more  deputr       — 
governors  for  the  county,  riding,  stewartry,  city,  or  place  where  such 
lands,  buildings,  or  other  hereditaments  sliall  be,  to  put  the  said  prin- 
cipal officers,  or  any  person  appointed  by  them,  into  immediate  posses- 
sion of  such  lands,  buildings,  or  other  hereditaments,  which  such  justices 
or  deputy  lieutenants  or  deputy  governors  are  hereby  requirea  to  do, 
and  shall  for  that  purpose  issue  their  warrants  under  their  hands  and 
seals  commanding  possession  to  be  so  delivered,  and  shall  also  issue  their  Jnij  to  be 
warrants  to  the  sneriff  of  the  county,  riding,  stewartry,  city,  or  place  snmmoned 
wherein  such  lands,  buildings,  or  hereditaments  shall  be  situate,  to  to  value 
summon  a  jury ;  and   every  such  sheriff  is  herebjr  authorised  and  the  pre- 
required  to  summon  and  return  a  jury,  properly  qualihed,  of  the  number  niises. 
of  twenty-four,  and  in  the  manner  required  by  the  laws  of  England, 
Ireiandy  and  Scotland  respectively,  who  shall  meet  at  some  convenient 
time  and  place  to  be  mentioned  in  such  summons,  out  of  whom  a  jury 
of  twelve  shall  be  drawn,  in  such  manner  as  juries  for  the  trial  of  issaes 
joined  in  Her  Majest/s  Courts  at  Westmimter  and  DtMin  are  drawn  by 
law  in  England  and  Ireland  respectively,  and  in  such  manner  asjuries 
are  drawn  bv  law  for  any  trial  in  Scotland ;  and  in  case  a  sufficient 
number  shall  not  appear,  the  said  sheriff  shall  choose  others  of  the 
bjr-standers,  or  that  can  speedily  be  procured,  being  qualified  as  afore- 
said ;  and  tiie  said  jurymen  may  be  challenged  by  the  parties  on  either 
side,  but  not  the  array ;  and  the  said  justices,  deputy  lieutenants,  or 
governors  respectively  may  summon  witnesses,  and  adjourn  any  such 
meeting  if  jurymen  or  witnesses  do  not  attend ;  and  the  lury  on  hearing 
any  witnesses  and  evidence  that  may  be  produced,  shall  on  their  oaths 
(which  oaUis,  as  also  the  oaths  of  such  witnesses,    the  said  justices. 
deputy  lieutenants,  or  governors  respectively  are  hereb}^  empowered  and 
requimi  to  administer,;  find  the  compensation  to  be  paid,  either  for  the 
absolute  purchase  of  such  lands,  buildings,  or  other  hereditaments,  or 
for  the  possession  or  use  thereof,  as  the  case  may  be  :  Provided  always, 
that  it  shall  not  be  lawful  for  the  said  principal  officers  to  use  any  lands, 
buildings,  or  hereditaments  taken  under  the  compolsory  process  afore- 
said for  the  barrack  service,  or  to  erect  any  barrack  buildings  thereon. 

The  power  to  take  land  under  this  section  is  limited  by  the  proviso  in 
section  28,  <it/fw« 

The  powers  given  bv  this  secdon  of  taking  land  have  besn  very  consideiably 
amended  and  enlarged.  By  section  7  of  the  Lands  Clauses  Act,  1860,  s.  7, 
ant^jp.  442,  the  powers  of  the  Lands  Clauses  Acts  are  to  be  taken  as  herein 
co&Camed.  The  Defence  Act,  1854  (17  ft  18  Vict.  c.  67),  extended  the  powers 
nnder  these  Acts  to  the  extinction  of  rights  of  common  as  follows  : — 

THE  DEFENCE  ACT,  1854. 

1.  It  shall  be  lawfol  for  the  principal  officers  for  the  time  being  of  Her  Principal 
Majesty's  Ordnance  (if  they  shall  think  proper  so  to  do)  to  nse  and  avail  them-  officers  of 
selves  of  ail  the  powers  and  provisions  contained  in  the  Lands  Clauses  Con-  ordnance 
solidation  Act,  1845,  for  the  pnrpose  of  ascertaining,  making,  and  na3rin£  loay  avail 
compensation  for  and  extingnishing  all  rights  of  common,  commonable,  and  themselves 
other  rights  in.  over,  or  affecting  any  lands  the  soil  of  which  has  at  any  time  of  certain 
been  or  shall  nereaiter  be  purchased  or  taken  by  the  said  principal  officers,  powen 
nnder  the  Act  of  the  Fifth  and  Sixth  Victoriaj  chapter  ninety-fonr,  and  for  contained 
sneh  purpOM  the  principal  officers  for  the  time  being  of  Her  Majesty's  in  8  as  9 
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ApfHldZ.  Ordnaaoe  tikmXL  be  deoned  and  taken  to  be  promoten  of  an  nndertakiiiff  within 

the  «"*"ii"g  of  the  aaid  Lands  Clauses  Oomotidation  Act,  1843,  and  all  the 

VicL  c.  18,  powen  and  prorisiaos  of  the  last-mentioned  Act  maj,  if  neceaaary,  be  treated 
Mtoex-  as  if  thej  had  been  contained  in  the  said  Act  of  the  Fifth  and  Six^ 
tingniah*  Vut^rim,  cha|iter  ninetj-foor,  for  the  pnrpose  of  being  osed  or  made  aTailaUe 
iag  righto  by  the  aaid  principal  officers  for  the  time  being :  ProTided  ahrajs,  that 
of  com-  nothing  herein  contained  shall  prejndice  or  affect  tin  powen  and  antbcinties  of 
mon,  Ite.  the  principal  oAcen  of  Her  MajeBtj*s  Ordnance  for  the  time  being  onder  the 
kat-mencioQed  statnte. 

Power  of        2i  And  in  ease  the  said  prindDal  officers  of  Her  Majesty's  Board  of 
vainer         Ordnance  ahall  have  porchasea  or  snail  hereafter  purchase  any  land,  and  the 
appointed    oommon,  commonable,  and  other  rights  in  and  orer  the  same,  and  a  mdiier 
under  In-    shall  hare  been  appointed  in  the  matter  of  any  inclosore  proceeding  in  reject 
closure        of  such  lands  under  the  prorisioos  of  "  The  Acts  for  the  Inclomxre,  Exchsage, 
Act  to        and  ImproTement  of  Land,**  the  duties  and  powos  of  such  Talner  in  rdatxm 
lo  the  land  so  purchased  shall,  upon  payment  of  the  purchafie  money  for  isdi 
common,  commonable,  and  ^ther  rignts  OTer  the  same,  cease  and  detenuzse, 
and  the  Inclosure  CommisBionen  for  England  and  Wale*  shall,  by  an  order 
under  their  seal,  award  such  amount  of  compensation  to  such  vainer  s«  tbtj 
shall  deem  just  to  be  paid  by  the  said  principal  officers,  and  soch  tsIuct  dnll 
be  bound  to  accept  the  same  as  a  full  compensation  for  his  serriccs  in  the 
matter  of  the  said  inclosure,  so  far  as  respects  the  land,  and  common,  com- 
monaUe,  and  other  rights  so  purchased. 

3.  Any  purchase  of  the  soil  of  any  lands,  or  of  any  common,  commonable, 
or  other  rights  in  or  oyer  the  same,  which  shall  be  made  under  the  proTisbm 
of  any  Act  of  Parliament,  shall  be  valid  in  law  to  all  intents  and  purposn, 
although  at  the  time  of  such  purchase  proceedings  for  an  inclosore  of  such 
lands  were  or  shall  be  proceeding. 

The  provisions  of  this  Act  were  extended  to  other  lands  by  section  1  of  the 
Defence  Act,  1859,  but  that  section  has  been  repealed  by  the  Military  Lands 
Act,  1892. 


purchase 
of  common 
rights  by 
ordnance. 


Purchase 
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although 
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proceed- 
mgs  pend* 
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THE  DEFENCE  ACT,   1859. 
By  the  Defence  Act,  1859  (22  Vict  c.  12),  s.  4,  it  is  provided  as  follows  :— 

4.  Tbenrovisoat  theend  of  section  19  of  the  said  Act  of  the  Fifth  and  Sixth 
yean  of  Her  Majesty  shall  not  extend  to  prevent  the  erection  <rf  bamcks  on 
any  lands  taken  as  therein  mentioned,  and  being  within  any  fortress  or 
garrison  town  or  appurtenant  to  any  fortification,  or  to  prevent  any  buildings 
on  any  such  lands  Imng  used  as  barracks. 

As  to  taking  lands  for  barracks,  see  the  Military  Lands  Act,  1892,  atUf, 
p.  654. 

THE  DEFENCE  ACT,  1860. 

By  the  Defence  Act,  1860  (23  &  24  Vict.  c.  112),  which  was  an  Act 
anthorising  the  taking  of  land  for  and  the  construction  of  specific  works,  it 
was  enacted  by  section  46  as  follows  : — 

&  &  6  Vict  Amendment  of  the  Defence  Act,  1842. 

^  ^*  .^  46.  And  whereas  The  Defence  Act.  1842,  has  been  amended  by  diren  Acts, 

amended  ^^^  j^  ^  expedient  further  to  amend  the  same  : 

as  herein 

stated.  The  following  provisions  of  this  Act  in  reUtion  to  lands  to  be  taken  undff 


AMENDMENTS  OF  THE  PEFtlNOE  ACT,  1842.  ?63 

this  Act  shall  be  applicable  wbere  lands  are  saireyed  and  marked  oat  nnder  Appndz. 
The  Defence  Act,  1842,  as  amended  as  aforesaid  ;  (that  is  to  saj,)  

The  proTisions  concerning  the  mode  of  serving  notices  on  owners,  lessees, 
and  occnpiers,  and  of  notices,  writs,  or  other  docamentv  on  the  said 
Secretary  of  State  : 

The  prorisionff  concerning  the  determination  of  the  amonnt  of  compensation 
for  lands  otherwise  thfi^  by  agreement : 

The  provisions  concerning  the  payment  and  application  of  compensation, 
and  the  disposition  of  securities  on  which  the  same  may  be  invested,  and 
of  the  interest  and  dividends  of  snch  compensation  and  secnrities  : 

And  the  provision  concerning  interests  omitted  to  be  purchased,  which  last- 
mentioned  provision  shall  apply  as  well  with  respect  to  lands  already 
taken  bv  the  said  Secretary  of  State  as  with  respect  to  lands  to  be  here- 
after taken  by  him  nnder  the  said  Defence  Act  as  amended  as  aforesaid. 

These  provisions  wonld  appear  to  be — as  to  service,  sections  9  and  45  ;  as  to 
determining  compensation,  sections  12 — 19  ;  as  to  payment  and  application  of 
compensation,  19 — 23  ;  and  as  to  omitted  interests,  sections  36 — 38. 

Service  of  Notice  on  Owners, 
9.  Every  snch  notice  shall  be  served  personally  on  the  said  parties,  or  left  at  Now 
their  last  usual  places  of  abode,  if  any  snch  can  after  diligent  inquiry  be  found,  notices  to 
and  in  case  any  of  snch  parties  be  absent  from  the  United  Kingdom,  or  cannot  be  given, 
be  foand  after  diligent  inquiry,  shall  be  addressed  to  such  party  and  left  with 
the  occupier  of  the  lands,  or,  if  there  be  no  such  occupier,  affixed  upon  some 
conspicuous  part  of  such  lands  : 

If  any  of  such  parties  be  a  corporation  aggregate  such  notice  shall  be  left  at 
the  principal  office  of  such  corporation,  or,  if  no  such  office  can  after  diligent 
inqnirr  be  found,  snch  notice  shall  be  served  on  some  principal  member,  if  any, 
of  sach  corporation,  and  a  duplicate  of  the  notice  shall  be  addressed  to  such 
corporation  and  left  with  the  occupier  of  the  lands,  or,  if  there  be  no  such 
oocnpier,  affixed  upon  some  conspicuous  part  of  such  lands.  Notices, 

&c.,  re- 
8ervio3  on  Secretary  of  State.  quired  to 

45.  Any  notice,  summons,  writ,  or  other  document  required  to  be  served  on  be  served 
the  said  Secretary  of  State  may  be  served  by  being  delivered  to  the  Solicitor  on  or  given 
for  the  War  Department  for  the  time  being,  or  by  being  left  for  him  thereat ;  by  Secre^ 
and  any  notice,  summons,  writ,  or  other  document  required  to  be  given  by  or  tary  of 
on  befaalf  of  the  said  Secretary  of  State  shall  be  given  under  the  hfuid  of  such  State  to  be 
solicitor.  served  on 

or  given 
Determination  of  Amount  of  Compensation  otherwise  than  by  Agreement,    by  the 

12.  If  for  fourteen  days  after  the  service  of  any  such  notice  as  aforesaid  ^ohcitor. 
any  party  on  whom  the  same  is  served  fail  to  state  the  particulars  of  his  claim  How  corn- 
in  respect  of  any  lands  to  which  such  notice  relates,  or  to  treat  with  the  said  pensation 
Secretary  of  State  as  to  the  amount  of  compensation  to  be  paid  to  such  party  to  be 

or  which  he  is  empowered  to  agree  upon,  settled  in 

Or  if  the  said  Secretary  of  State  and  such  party  do  not  within  such  fourteen  case  of 
days  agree  as  to  the  amount  of  such  compensation,  neglect  to 

Sach  amount  shall  be  settled  by  a  jury  in  like  manner  as  if  the  same  were  treat, 
compensation  for  lands  surveyed  and  marked  out  under  the  Act  of  the  session 
holden  in  the  Fifth  and  Sixth  years  of  Her  Majesty,  chapter  ninety-four,  here- 
inafter referred  to  as  *'  The  Defence  Act,  1842,"  as  amended  by  the  Act  of  the 
session  holden  in  the  eighteenth  and  nineteenth  years  of  Her  Majesty,  chapter 
one  hundred  and  seventeen.  Provision 

where 

13.  Provided  always.  That  if  the  compensation  claimed  do  not  exceed  two  compensa- 
hnndred  pounds,  the  same  shall  be  settled  by  two  justices,  in  manner  following  j  tion 
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AiqndL  tlMltetoMy,itahdlbelAwfallarfta7JaKtioe,«paiiai«a|i|ibeatm 

putj,  to  suaaoB  Che  other  putj  to  spfNar  bixxt  two  jaitioei  at  a  time  and 
piece  to  be  nemed  in  the  snminoiia,  and  upon  the  ^peannce  of  the  partki, 
or,  in  the  ahience  of  either  of  them,  apon  proof  of  dae  lenice  of  the  sanunons, 
it  ahall  be  Uwfol  for  sach  jnsticei  to  detennine  sacb  axnonnt,  and  for  that  pur- 
poae  to  exMune  the  claimant  and  the  witneases  of  the  partieB  upon  oath. 


churned 
ia  nnder 

2001, 

CoBpeo* 

■atioQ  to 

abanU 

partiea  to 

beiettled 

by  a  anr-     that  is  to  aay,  the  aaid  Seeretaiy  of  State  ahall  make  application  to  two 

▼cjor  to      jnatieea,  and  npon  proof  aatisfactory  to  them  that  any  auch  party  ia  by  rvioo 

be  ap-         of  afaaenoe  from  the  kin^om  preTented  from  treating,  or  cannot  after  diligcot 

pointed  by  inqniry  be  fbnnd,  aoch  josticeB  ahall,  by  writing  under  their  hands,  noniBiiei 

two  jna-      competent  aorreyor  for  determining  the  amount  of  anch  compensatioa  m  tim- 

ticca.  laid,  and  anch  aurreyor  ahall  determine  the  same  accordingly,  and  shall  aonex 

to  his  valnation  a  declaration  in  writing  enbscribed  by  him  of  die  ( 

tnefeof. 


14.  Where  by  reaaon  of  abaence  from  the  United  KingdoiA  aor  pirty  is 
pevrented  from  tveatinff ,  or  cannot  after  diligent  inqoizy  be  f oond,  me  anaMiit 
of  anch  eonpenaatian  wall  be  determined  by  Talnation  in  aunner  foUoring ; 


15.  If  ftny  snrreyor  wilfully  and  cormptlj  make  any  incoiRct  or  &he 
Talnation,  or  wilfully  and  cormptly  act  in  tM  matter  hereof,  he  ihi]lliep>>^y 
olai 


Surreyor 
acting  cor- 
mptljrto 
begdlty 
of  amia- 

demeanor*  .  i. 

Valaadon      ^^'  ^^  ^^  nomination  shall  be  annexed  to  the  Talnationtol)eniK<7 
to  heim^  such  sorreyor,  and  ahall  be  preserred  toffether  therewith  by  ^  mid  Secnt«y 
^^   of  State,  who  ahall  at  all  times  produce  Uie  said  Talnation  and  other  doaunatt, 
and  Dro>     ^^  demand,  to  all  parties  interested  in  the  lands  comprised  therein. 

17.  Where  any  damage  haa  been  soatained  by  reason  of  vaj  «ab 
anthoriaed  by  this  Act  in  or  npon  lands  required  to  be  kept  free  from  boiUiDp 
and  other  obatmctioiis,  in  raapect  of  which  works  eompenvtion  has  iK)t  tea 
agreed  upon,  awarded,  or  otherwise  aacertained  proRiMCtiTely,  ccmpBaatfy 
ahiaU  be  paid  in  respect  thereof  when  the  works  haTe  been  doM,  each  com^ 
sation  to  be  determmed  in  like  manner  as  other  compensation  nnder  tkis  Ad, 
or  as  near  thereto  as  cirenmatances  admit. 

18»  Ib  determining  the  amoont  of  oompenaation  in  respect  of  dansce  m- 
tained  by  reaaon  of  any  such  works  regard  shall  be  had  to  any  iacnan  intM 
extent  of  land  capable  of  being  brought  under  cultiyation  by  remoTal  of  \»t^ 
fenoea,  hedgea,  and  ditches,  and  to  any  impioTed  diminage  and  other  adnataiM 
derived  from  any  such  worka. 


duced  on 
demand. 
Damage 
may  be 


tained 
when 
worka 
done. 

Ittesti- 

mating 

damage 

from 

^^^^tl  1®*  W^^re  any  covenant  or  agreement  has  been  entered  into  with  Ae 

gard  tobe  principal  officers  of  Her  Majesty^s  Ordnance  or  with  the  said  Secretaiytf 

had  to  ad-  gtate  in  restraint  of  the  right  to  build  on  any  landfl,  and  sncfa  corensnt  or 

T*".*^g"  agreement  is  legally  or  equitably  binding  on  the  owner  of  Ae  lands,  wg^ 

denved.  Khali  be  had  in  aaceitaining  the  amount  of  compensation  to  be  paid  under  m 

Where  any  Act  for  or  in  respect  of  anch  lands  (whether  the  same  are  required  to  be  Utot 

agreement  ftbac^titely  or  are  required  to  be  kept  free  from  buildings)  to  tbe  w^ 

in  re-  restriction  arising  out  of  such  covenant  or  agreement 

Si']^^^^^       ^«  sections  as  to  the  payment  and  application  of  oompensatioB  will  be 
^i^ng     found  in  the  note  to  section  &,  i^ra. 
exists,  re-  '  ^ 

hadthereto  Sii^ieguetU  Omptiuatwm  ffr  ItUeruU  0mitt0d  U  kepurfhstfl 

in  eaUmat-  3Q,  If  at  any  time  after  the  aaid  Secretary  of  State  has  entered  aponnj 
ing  com-  lands  vested  in  him  under  this  Act,  any  party  appear  to  be  entitled  to  t^ 
pensation.  estate,  right,  or  interest  in  or  charge  afrecting  such  lands  which  thnngB 
ProTiakm  mistake  and  inadvertence  has  beoi  omitted  to  be  purdmaedor  eompeaasMdIor, 
as  to  the  said  Secretary  of  State  shall  neTerthelem  remain  in  the  nndiatutied  posN' 
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tion  of  such  lands,  and  shall  be  deemed  to  have  an  indefeaeible  title  thereto,  AppXldz. 

hot  ihall  pay  compenBation  for  anv  each  estate,  right,  intereet,  or  charge,       

which  but  tor  this  enactment  might  be  recoyered  or  enforced,  and  also  pay  to  interests 
sach  party,  or  to  any  other  narty  who  may  establish  a  right  thereto,  fnU  com-  omitted  to 
penaation  for  the  mesne  pronts  or  interest  which  wonld  miYe  accrued,  to  snch  be  pur- 
parties  respectiYely  in  respect  thereof  during  the  interyal  between  the  entry  of  chased, 
me  said  Secretary  of  State  thereon  and  the  time  of  the  payment  of  such  com- 
pensation by  the  said  Secretary  of  State  so  far  as  such  mesne  profits  or  interest 
mmj  be  recorerable  at  law  or  in  equity  : 

8ach  compensation  shall  be  agreed  on  or  awarded  and  paid  in  like  manner 
as  the  same  wonld  have  been  agreed  on  or  awarded  and  paid  in  case  the  said 
Secretary  of  State  bad  pnrchased  or  compensated,  for  such  estate,  right, 
interest,  or  charge  before  nis  entering  npon  such  lands,  or  as  near  thereto  as 
circnmstancea  wUl  admit 

37.  In  estimating  the  compensation  to  be  given  for  any  such  estate,  right,  How  value 
interest,  or  charge  effecting  any  lands,  or  for  any  mesne  profits  or  interest,  the  of  such 
jnry  or  justices,  as  the  case  may  be,  shall  assess  the  same  according  to  the  value  lands  to  be 
of  the  lands  at  the  time  the  same  were  entered  upon  by  the  said  Secretary  of  estimated. 
State  and  without  regard  to  any  improyements  or  woru  made  by  him. 

3B.  In  addition  to  the  said  compensation,  the  said  Secretary  of  State  shall,  Secretary 
when  the  right  to  any  snch  estate,  right,  interest,  or  charge  has  been  disputed  of  State  to 
by  him  and  determined  in  favour  of  the  party  claiming  the  same,  pay  the  full  pay  the 
costs  and  expenses  of  any  proceedings  at  law  or  in  equity  for  the  determination  costs  of 
or  recoveiy  of  the  same  to  the  parties  with  whom  any  such  litigation  in  respect  litigation 
thereof  has  taken  place,  and  such  costs  and  expenses  shall,  in  case  the  same  be  as  to  such 
disputed,  be  settied  by  the  proper  officer  of  the  Court  in  which  snch  litigation  lands. 
look  place. 

THE  RANGES  ACT,   1891. 

11.  (1.)  Where  any  land  is  acquired,  either  under  the  Defence  Act,  1843, 
and  tiie  Acts  amending  the  same,  or  for  military  purposes  under  any  Act  with 
which  the  Lands  Clauses  Acts  are  incorporated,  the  person  or  authority 
acqniring  the  land  may  require  that  the  compensation  to  be  paid  for  the  land 
be  settied  by  arbitration  and  not  by  reference  to  a  jury,  and  thereupon  the  pro* 
yisions  of  the  Lands  Clauses  Acts  with  reference  to  arbitration  shall,  if  not 
already  applicable,  apply  for  the  purpoee  of  settling  the  compensation. 

(2.)  Section  4  of  the  Barracks  Act,  1890,  is  hereby  repealed. 

The  whole  of  this  Act  with  the  exception  of  the  above  section  was  repealed 
by  the  Military  Lands  Act,  1892. 

30.  Provided  always,  that  if  the  said  principal  officers,  or  any  Appeal 
peTSon  interested  in  the  lands,  buildin£[8,  or  other  hereditamenta  so  °^^^  ^ 
marked  out  and  surreyed,  shall  be  dissatisfied  with  the  verdict  of  any  J?    p  ^^. 
Buch  jury,  it  shall  be  lawful  for  them,  or  their  attornies,  in  England  and  **J®  ^^ J^ 
Ireland^  to  apply  to  the  Court  of  Exchequer  at  Wt8tmmst&r  or  Dublin  ^Jr^^t 
respectively  in  the  term  next,  and  in  Scotland,  to  apply  within  fourteen  (i  either ' 
days  after  the  finding  any  such  verdict  to  the  Court  oi  Session  in  Scotland  party  ig 
in  time  of  session,  or  lord  ordinary  on  the  bills  in  time  of  vacation,  and  dissatisfied 
to  suggest  to  the  said  Courts  or  lord  ordinary  respectively  that  they  have  with  the 
reason  to  be  dissatisfied  with  such  verdict,  and  forthwith  sive  notice  verdict  of 
thereof  to  the  said  principal  officers  on  the  one  part,  or  to  the  party  so  ^^  jiu7* 
interested  as  aforesaid  on  the  other  part  (as  the  case  may  be)  ;  and 
thereupon,  in  Englwnd  and  Ireland,  the  proceedings  that  shall  have  been 
bad  and  the  verdict  of  such  jury  shall  be  retumea  into  the  said  Courts 
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Appadz.  of  Exchequer  respectively,  and  if  it  shall  appear  to  the  said  Conrts  to  be 
—       proper,  fruch  8Ufi:ge((tion  mall  be  entered  on  such  proceedings  as  aforesaid, 
and  a  writ  shalTthereupon,  by  rule  of  such  Court,  or  order  of  any  jud^ 
of  such  Court,  l)e  directed  to  the  sheriff  of  the  county  where  such  lands, 
buildings,  or  other  hereditaments  shall  lie,  or,  if  the  same  shall  lie  in 
two  counties,  to  the  sheriff  of  either  of  such  counties,  to  summon  either 
a  common  or  special  jury,  according  to  the  application  that  t^hall  have 
l)een  made  in  that  behalf,  and  as  the  Court  and  as  such  judge  shall 
allow,  and  who   shall  respectivtly  Ije  qualified,  according   to  law,  to 
ap}Hiar  Wfore  the  said  justice  or  justices  of  assize  of  ni^i  prins  of  that 
county  at  the  next  assizes  or  sittings  of  nisi  prius,  if  the  same  shall  not 
hap]>en  sooner  than  twenty -one  days  after  such  suggestion,  otherwise  at 
the  next  succeeding  assizes  or  sittings,  and  the  compensation  to  be  paid 
either  for  the  absolute  purchase  or  for  the  possession  or  use  of  such 
lands,  buildings,  or  other  hereditaments  (as  tne  case  shalf  be)  sfaali  at 
such  assizes  or  sittings  be  ascertained  by  such  jury,  in  like  manner  as 
any  damages  may  be  inquired  of  upon  any  inquisition  or  inqairr  of 
damages  by  any  jury  l)efore  any  judge  of  assize  or  nisi  prins,  and  the 
verdict  of  such  jury  shall  be  returned  to  the  said  Court  of  Exchei^uer, 
and  Khali  Ite  final  and  conclusive  ;  and  in  Scotland^  if  it  shall  appear 
proper  to  the  said  Court  of  session  or  lord  ordinary,  upon  such  application, 
so  to  do,  the  said  Court  or  lord  ordinary  shall  order  and  direct  the 
sheriff  (»f  the  county  where  such  lands,  buildings,  or  other  hereditaments 
shall  lie,  or  if  the  same  shall  lie  in  two  counties,  to  the  fiheriff  of  either 
of  such  counties,  to  summon  another  jury  in  the  manner  in  which 
juries  are  summoned  in  Scotlaudy  properly  qualified  according  to  law, 
to  api)ear  before  the  lords  or  lord  of  justiciary  at  the  next  circuit,  if  the 
same  shall  not  happen  sooner  than  twenty -one  days  after  such  applica- 
tion, otherwise  at  tne  next  succeeding  circuit,  and'  the  compensation  as 
aforesaid  for  the  lands,  buildings,  or  other  hereditaments  (as  the  case 
shall  be)  shall  at  such  circuit  be  ascertained  by  a  jury  drawn  from  the 
jury  summoned  as  aforesaid  in  such  manner  as  juries  are  drawn  in 
Scotland,  under  the  direction   of  the  said  lords  or  lord  uf  justidary 
aforesaid,  and  the  verdict  of  such  last-mentioned  jury  shall  be  final  anSi 
conclusive,  without  being  subject  to  review  or  challenge  of  any  kind  : 
Provided  alway^  that  it  shall  be  lawful  for  the  Court  that  shall  have 
allowed  such  inquiry,  on  any  application  made  within  four  days  after 
the  conunencement  of  the  succeeding  term,  or  session  if  in  Scotiandf  to 
order  any  new  trial  in  relation  thereto. 

21.  Provided  always,  that  it  shall  be  lawful  for  any  jury  im- 
ponnelled  before  any  justice  of  the  peace  or  magistrate,  or  deputy 
lieutenant  or  deputy  governor,  or  before  any  judge  of  assize  or  nisi 
priu^  to  ascertain  the  compensation  to  be  paid  for  any  lands,  buildings, 
or  other  hereditaments  unaer  this  Act,  and  they  are  hereby  leqidred  to 
ascertain  and  settle  the  proportion  to  be  naid  out  of  such  compenaatico 
to  any  persons  having  any  interest  as  lessees  or  tenants  at  will,  ar 
otherwise,  in  any  such  lands,  buildings,  or  other  hereditaments,  and  the 
proportion  to  be  paid  out  of  such  compensation  shall  be  returned  on  the 
verdict :  Provided  also,  that  where  any  such  inquiry  before  any  judge 
of  assize  or  nisi  prius  shall  be  had  on  the  application  of  any  sudfi  les^ 
or  tenant  at  will,  or  other  person  having  any  inferior  interest  in  any 
such  lands,  buildings,  or  other  hereditaments,  who  may  have  been 
dissatisfied  with  the  proportion  of  compensation  settled  by  the  foj 
to  be  paid  in  respect  of  such  interest,  it  snail  not  be  lawful  for  Uie  juir 


Jaiy  may 
ascertain 
the  pro- 
portion to 
oe  paid 
oat  of 
compensa- 
tion for 
land  to 
lessees,  &c. 


THE  DEFENCE  ACT,  1842.  767 

in  any  sucb  case  to  alter  the  amount  of  the  entire  compensation  awarded  Appndx. 
by  any  former  verdict  to  be  paid  for  such  lands,  buildings,  or  other  — 
hereditaments,  but  only  the  proportion  thereof  to  be  paid  to  the  nerson 
or  persons  having  separate  interests  therein  ;  and  it  shall  not  be  lawful 
for  any  jury  on  any  such  inquiry  as  aforesaid  had  hefore  any  judge  of 
assize  or  nisi  prius,  as  to  any  such  compensation,  on  the  application  of 
any  such  officer  as  aforesaid,  in  anv  case  in  which  the  whole  compensa- 
tion awarded  by  them  shall  be  the  same  as  the  whole  compensation 
awarded  by  the  former  jury,  to  alter  the  proportion  that  shall  have  been 
settled  by  any  such  former  jury,  as  to  any  separate  interests  in  any  such 
lands,  buildings,  or  other  hereditaments. 

22.  Provided  also,  that  it  shall  be  lawful  for  the  Court  or  judge  Conrt  to 
or  lord  ordinary  making  any  such  rule  or  order  to  require  that  that  require  the 
party  pn  whose  application  the  same  shall  be  made  shall  give  such  party  to 
security  as  shall  to  such  Court,  judge,  or  lord  ordinary  seem  projjer,  for  fifi^e  secn- 
pavment  of  costs,  under  such  circumstances  as  shall  be  specified  in  any  "*y  ^^^ 
rule  or  order  made  for  that  purpose.  ^^^' 

23.  Provided   always,   that  no    such   lands,    buildings,   or   other  lAods  not 
hereditaments  shall  be  so  taken  without  the  consent  of  the  owner  or  to  be  taken 
owners  thereof,  or  of  any  such  person  or  persons  as  aforesaid,  acting  for  the 
for  or  on  the  behalf  of  the  owner  or  owners  thereof,  unless  the  necessity  defence  of 
or  expediency  of  taking  the  same  shall  be  first  certified  by  the  lord  the  realm 
lieutenant,  or  two  of  the  deputy  lieutenants,  or  by  the  governor  or  two  ^'^hont 
deputy  governors  of  the  county,  riding,  stewartiy,  city,  or  place  in  which  ^2^?" 
such  lands,  buildings,  or  other  hereditaments  lie,  and  unless  the  taking  ^j^^^JL 

of  such  lands,  buildjncs,  or  other  hereditaments  be  authorised  by  a  nniessin 
warrant  under  the  hand  or  hands  of  the  Lord  High  Treasurer,  or  of  the  certain 
Commissioners  of  Her  Majesty's  Treasury  of  the  United  Kingdom  of  ewes. 
Great  Britain  and  Irelandy  for  the  time  being,  or  any  three  or  more  of 
them,  or  unless  the  enemy  shall  have  actually  invaded  the  United 
Kini^om  at  the  time  when  such  lands,  buildings,  or  other  hereditaments 
shall  be  so  taken. 

24.  In  all  cases  where  any  lands,  buildii^s,  or   other  heredita-  Erections 
ments  shall  have  been  taken  under  the  provisions  of  the  said  recited  on  lands 
Act  of  the  forty-fourth  year  of  the  reign  of  His  Majesty  King  George  taken  for 
the  Third,  or  shall  be  taken  under  the  provisions  of  this  Act,  for  a  tempo- 
any  term  of  years,  or  for  such  period  only  as  the  exigencies  of  the  public  ««7  P"*** 
service  shalf  require,  it  shall  be  lawful  for  the  said  principal  otficers,  P<»6  tobe 
notwithstanding  anything  hereinbefore  contained,  or  any  other  law  to  J!^?^^^ 
the  contranr  thereof  notwithstanding,  at  any  time  before  the  possession  |    5^ 
thereof  shaJl  be  delivered  up  to  the  owner  or  owners  thereof,  or  other  ^^^i^^t^j 
peison  or  persons  acting  on  his,  her,  or  their  behalf,  to  take  down  and  ^^^  owner 
remove  all  such  buildings  or  other  erections  which  shall  or  may  have  ^nd  com-  ' 
been  built  or  erected  thereon  for  the  public  service,  after  the  same  was  pensation 
or  were  so  taken  as  aforesaid,  and  to  carry  away  the  materials  thereof,  ghall  be 
making  such  compensation  to  the  owner  or  owners  of  such  lands,  build-  made  for 
ings,  or  other  hereditaments,  or  other  person  or  persons  acting  on  his,  the  injury 
her,  or  their  behalf,  for  the  damage  or  injury  which  may  have  been  done  done, 
thereto  or  to  the  soil  thereof,  by  the  erection  of  any  such  buildings,  or 
otherwise,  in  consequence  of  the  same  having  been  occupied  for  the 

public  service,  as  the  said  principal  officers  shall  think  reasonable,  and 
as  shell  be  agreed  upon  in  that  behalf ;  and  if  such  owner  or  owners,  or 
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kf^Bliz*  oUmt  p«non  or  pencnu  Acting  on  liii,  ber,  or  tlieir  behali;  aka,U  wA  U 
—       willing  to  accept  the  oompenntion  so  offered,  it  ihall  be  kwf ol  for  tU 
d^mJ/  *^  priacipal  officen  to  apply  to  and  require  two  jiutaoes  of  the  peftoe 
^J2?'SJrtr  ^^  ^*  ooanty,  liding,  stewarUy.  city,  or  place  to  settle  and  aacertsin  the 
c«MBMiMa.  oompenaation  which  ou^ht  to  be  made  for  fuch  danuu;^  or  injuiy  ai 
tioQ^aU*  A^oreaaid,  and  aaeh  jnsticee  ahall  settle  and  ascertain  the  same  accord- 
be  settled,  u^ljf  >nd  shall  grant  a  certificate  thereof ;  and  the  amount  of  saeh 
oompenaation,  ao  aettled  and  ascertained  and  certified,  shall  foithwith 
be  paid  by  the  treaaorer,  accountant,  or  other  proper  officer  for  &e  time 
bains  of  th«  office  or  department  for  the  use  of  which  such  laodi, 
builuings,  or  other  hereditamenta  shall  have  been  taken,  to  the  yeanax 
Act  not  to  or  perwns  entitled  thereto :  Provided  always,  that  nothing  in  this  Ad 
affaetaay  contained  ahall  extend  or  be  oonatrned  to  extend  to  alter,  pr^odio^  or 
•gnMMnt  affect  any  agreement  which  hath  been  or  ahall  or  may  be  enteied  into 
^f^***.     hy  the  said  principal  officer*  with  any  owner  or  owners  of  any  roch 
tba  parties.  ]«i(U,  buildings,  or  other  hereditaments,  or  other  person  (a  peiwDf 
acting  on  his,  her,  or  their  behalf,  in  relation  to  any  £uch  bmldu^  or 
erections,  but  every  such  agreement  shall  remain  valid  and  effectul  is 
like  manner  as  if  this  Act  had  not  been  passed. 

Purchase  S6.  Where  any  money  shall  have  been  or  ahall  be  agreed,  or  sM 
money  have  been  or  shall  be  required  by  the  verdict  of  any  jury,  to  be  paid 
payable  to  or  ffiven  by  the  said  principal  officers,  for  the  absolute  pmcha&e  or 
DMies  exchange  of  any  messuages,  buildings,  castles,  forts,  lines,  or  (^ 
raitic,  &C.,  fortifications,  manors,  lands,  groimds,  tenements,  or  hereditaments,  or 
^^I^  of  any  reversion,  as  aforesaid,  or  of  the  enfranchisement  of  any  copyhold 
mvestea.  ^^  purchase  of  any  other  interest  belonging  to  any  such  body,  or  other 
person  or  persons  under  any  disability  or  incapacity,  or  not  naving  the 
absolute  interest  therein,  the  said  monev,  if  the  same  shall  amount  to 
or  exceed  the  sum  of  two  hundred  pounds,  shall  be  paid  into  the  hands 
or  in  the  name  of  the  remembrancer  or  other  proper  officer  of  Her 
Majesty's  Court  of  Exchequer  at  WestminsUr  or  DMiii^  or  the  Qoeen'i 
remembrancer  or  other  pro^r  officer  of  the  said  Court  at  Edvf^fr^ 
respectively,  for  the  time  being,  for  the  use  and  benefit  of  the  owners 
and  nroprietors  of  such  messuages,  buildings,  castles,  forts,  lines,  or  other 
fortincations,  manors,  lands,  tenements,  or  hereditaments,  and  snch 
remembrancer,  Queen's  remembrancer,  or  other  proper  officer  re«>ectiTelT 
is  hereby  authorised  and  required  to  receive  or  accept  and  to  gire  a 
discharge  for  the  same,  and  upon  the  acceptation  or  receipt  thereof  to 
sign  a  certificate  to  the  barons  or  judges  of  the  said  Court  of  Exchequer 
under  his  hands,  purporting  and  signifying  that  such  money  or  other 
consideration  was  received  or  accept^  by  and  paid  to  him  in  paisoanct 
of  this  Act,  for  the  use  and  benefit  of  such  ouners  or  proprietors  sb  shall 
be  named  in  such  certificate  ;  and  the  said  certificate  shall  be  filed  or 
deposited  in  the  said  Court  of  Exchequer  at  W$Btmim>Aer^  Dvblv^  or 
Eaimhwrgh  respectively,  and  a  true  copy  thereof,  signed  by  the  said 
remembrancer,  Queen's  remembrancer,  or  otherproper  officer  respectiTely 
of  such  Court,  ahall  and  may  be  read  and  allowea  as  evidence  for  the 
purposes  hereinafter  mentioned ;  and  the  said  remembrancer,  Qne^s 
remembrancer,  or  other  proper  officer  respectively  is  hereby  required, 
upon  receipt  of  any  such  sum  or  sums  of  money  as  aforesaid,  to  pay  tw 
same  into  the  Bank  of  Enalandy  or  Bank  of  Irdand.  or  Bank  of  Scf^^ 
or  Royal  Bank  of  ScoUoMd^  as  the  case  may  require,  and  immediately 
upon  the  filing  or  depositing  of  such  certificate  the  said  messui^ 
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buildings,  c&stks,  forts,  lines,  of  other  fortificatiotis,  manotd,  knd&  Applldf. 
tehemehta,  ot  hereditaments,  shall  be  and  become  vested  in  the  said       — 
prilicipal  officers  of  the  ordnance  for  the  time  being,  for  the  service  ol 
the  said  Ordnance  Department,  or  for  the  defence  of  the  realm«  in  trttst 
for  Her  Majestj,  her  heirs  and  succeasora. 

Rection0  25--30.  Bj  the  Qneen^s  Remembrancer  Act,  1859  (S2&  28  Vict 
c.  21),  8«  8}  it  is  proTided  that  moneys  to  be  paid  to  the  Qaeen'n  remembrancer 
shall  be  paid  into  the  Bank  of  Engkind  with  the  priyity  of  the  Aceomitant- 
General  of  the  Coort  of  Chancery,  and  the  Conrt  of  Chaneerjr  was  to  have  thd 
Mime  powers  as  the  Barons  of  Exchequer  in  relation  thereto.  The  Paymaster- 
General  of  the  8npi«me  Court  of  Jndicatnre  now  takes  the  plaoe  of  the 
Acconntant^General  and  the  procedure  as  to  payment  in  will  be  as  stated  in 
the  notes  to  section  69  of  the  Lands  Claoses  Act,  1845|  ante^  p.  146,  and  upon 
applications  for  investment  in  the  notes  to  sections  70  and  80  of  that  Aot, 
ante,  pp.  165  and  193. 

These  sections  hate  been  farther  amended  by  provisions  of  the  Defence  Act, 
1860,  Which  by  section  46  are  to  be  incorporated  in  this  Act.    ^ee  ante,  note 
»  to  secidon  19. 

Section  20  ol  the  Defence  Act,  1860,  provides  that  oompensatlou  under  that  Defence 
Act  shall  he  taid  and  applied  as  in  sections  25  to  SO  of  this  Act  amended  as  Act,  1860. 
above,  the  following  further  t^rovisioiis  being  made  :-^ 

21.  Where  any  compensatiotl  is  required  to  be  paid  Into  the  fiank  of  On  pay- 
JBkfflaiul  at  ItBkm^  nnder  tW  Act,  thete  shall  be  added  theretd  a  sum  of  ment  into 
thirty  pcmnds  as  an  equitaleut  for  the  expenses  conseqnerit  tipoil  such  patment,  court  of 
and  upon  aneh  compensatiotl,  with  saeh  i^ditional  stim  (which  shall  be  deemed  compensa- 
part  of  snch  compensation),  being  so  paid,  tile  said  Secretary  of  State  shall  be  tion,  an 
di«haig«d  from  all  liability  in  respect  thereof ,  and  the  Conrt  of  Chancery  may  addition  to 
allot  to  any  tenant  for  life  or  for  any  other  partial  or  qaalified  estate  in  respect  be  made 
of  any  expenses  of  investment  iuc&rred .  by  him  any  portion  of  any  such  to  meet 
compensation  which  the  Court  may  deem  just.  future 

expenses. 

a.  t*he  said  Secretairy  of  State  may  in  any  case  at  or  after  the  expiration  Provision 
of  three  months  from  the  time  at  which  the  conapeusation  for  any  lands  has  fQ^  pj^.. 
been  agreed  Upotl  or  otherwise  ftseeitained,  if  the  oWnef  thefeof  have  not  in  jq^q^;  (j^^ 
the  meantime  made  out  a  title  thereto  to  the  satl^f&ctioti  of  the  said  Secretary  q^^^  oq 
of  State,  ptkf  such  eom)jenflation,  withoilt  such  addition  as  aforesaid,  itlto  the  failure  for 
Bank  of  JSngland  or  Ireland ^  in  manner  here! hbef ore  referred  to,  ahd  such  ^Yo^q 
paymeht  shall  discharge  the  said  Beeretary  of  State  from  all  liability  in  respeet  months 
of  the  money  so  paid :  lifter  com- 

Provided  always,  that  the  Court  of  Chancery  may.  upon  application  for  pensation 
paythent  of  such  money  to  the  party  entitled,  in  cafte  the  Court  Be  of  opinion  ascer- 
tkat  there  was  no  uhreasonable  dela^  in  deducing  the  title,  or  that  a  good  title  tained  to 
was  shown,  order  all  or  any  costs  occasioned  by  such  payment  into  Court  to  be  deduce  a 
paid  by  the  said  Secretary  of  State.  title. 

ftS.  All  ordefs  And  directloiis  iii  relation  to  any  money  paid  into  the  dank  Orders 
otBfigtand  ih  the  naine  and  with  the  privity  of  the  Accountant-General  of  concen 


Court  of  Chaticery  under  this  Act,  or  the  securities  in  or  upon  which  the  ^^  money 
le  may  be  invested,  or  the  dividends  or  interest  on  such  money  and  securities,  p^j^  into 
which  under  the  said  Acts  the  Court  of  Chancery  is  empowered  to  make  or  ^^^  ^^y 
give,  oil  motion  or  petition,  may  be  made  or  given  by  the  Master  of  the  Bolls,  \^  made  at 
or  HAj  of  th^  ViC^chahcellors  while  sitting  at  chambers,  upon  summons,  in  |.iiambefSi 
like  mantier  as  iti  other  Cases  in  which  proceedings  inay  be  so  bad  before  the 
MaMef  of  the  Hollsand  yice-Chancellur,  stlbjetit,  hetrertheless.  to  any  general 
rales  Mid  others  which  inay  hereafter  be  made  cotieehiitig  the  t>ractice,  prd^ 
widifiga,  or  ttiislii«M  of  the  bald  Court 

3d 
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^pnlX.  Under  Mctiaii  23  it  hM  been  decided  that  appticatioiis  for  inTestmcnt  oogkt 
**  to  be  made  by  rammoiifl  in  chamben.  Re  MaynartTs  Tnuts,  30  L.  J.  Ch.  344. 
This  iff  now  the  geneiml  prmctice,  nee  Order  55,  r.  3,  set  oat  in  the  no«e8  to 
•ectioo  70  of  die  Lands  Claonen  Act,  1845,  aiUe,  p.  169. 

In  applications  for  payment  ont  of  Conit  of  the  money,  the  Secretary  (rf 
State  need  not  be  Berred,  and  it  woold  appear  that  he  need  not  be  aerred  npcn 
any  application  in  respect  of  the  money  in  Goort,  as  by  lection  21  of  the  Deftncc 
Aet,lMO,  he  is  discharged  from  all  liability.  Ex  parte  Mortk£ad,^^a,y.iaL 

In  the  aame  case  it  was  held  that  persons  baring  contingent  charges  seed 
not  be  aerred,  and  as  to  serrice  generally,  see  notes  to  aectioa  80  of  the  landi 
ClanseB  Act,  1845,  oatr,  p.  205. 

^•™?»  26.   The  barons  or  judges  of  Her  Majesty's  Court  of  Eicbeqntf 

w^ii.  ^  WedminsUr,  Dublin,  or  Edinburgh,  of  the  decree  of  the  a* 
^cbeqner  ^^^  ^^  ^^^^  being,  or  any  one  or  more  of  tbem,  sliall  be  and  they 
^^£*  or  he  are  or  is  hereby  authoriBed  and  empowered  in  a  summaiy  w»y, 
the  inyest-  ^pon  motion  or  petition  for  or  on  behalf  of  any  person  or  P«^ 
a,^t  of  interested  in  or  entitled  to  the  benefit  of  the  money  so  paid  to  and 
sQch  pur-  received  by  the  said  Queen's  remembrancer  or  other  proper  offiteriespec- 
chaae  tively,  or  the  interest  or  produce  thereof,  and  upon  reading  the  oeiU- 

money.  ficate  directed  to  be  signed  by  the  said  remembrancer,  Queea's  lemeni- 
brancer,  or  other  proper  officer  respectively  concerning  the  ®n^*  " 
aforesaid,  and  receiving  such  further  satisfaction  as  they  or  he  sm 
think  necessary,  to  make  and  pronounce  such  orders  and  directions  for 
payinff  the  said  money  or  any  part  of  the  same,  or  for  placing  out  eaeh 
part  tnereof  as  shall  be  principal  in  the  public  funds,  or  upon  goven- 
ment  or  real  securities,  and  for  payment  of  the  dividends  or  intoeA 
thereof,  or  any  part  thereof,  to  the  respective  persons  entitled  to  reeare 
the  same,  or  for  laying  out  the  principal  or  any  part  thereof  in  the 
purchase  of  other  lands  or  hereditaments,  to  be  conveyed  and  settled  t^ 
for,  and  upon  the  same  uses,  trusts,  intents,  or  puiposes  as  the  aid 
messuages,  buildings,  castles,  forts,  lines,  or  other  lortificationa,  ™*^ 
lands,  tenements,  or  hereditaments,  so  purchased  or  taken,  stood  set^ 
at  the  time  of  the  payment  of  such  money  as  aforesaid,  or  as  near  thaw 
as  the  same  can  be  done,  or  otherwise  concerning  the  disposition  at  tbe 
said  money  or  any  part  thereof,  and  the  interest  of  the  same,  or  *^7F^ 
thereof,  for  the  benefit  of  the  person  and  persons  entitled  to  and  interests 
in  the  same  iiespectively,  or  for  appointms  any  person  or  persons  to  k 
a  trustee  or  trustees  for  all  or  any  of  such  purposes,  as  tne  flaid  Conn 
shall  think  just  and  reasonable. 

Where  a  pond  had  been  taken  nnder  the  Defence  Act,  1842,  and  the  mter 
which  flowed  from  it  diverted,  so  that  an  ancient  floor  mill  which  vae  dnre 
by  the  water  was  stepped,  the  compensation  awarded  was  allowed  to  be  retin*' 
by  the  tenant  for  life,  as  previous  to  the  award  he  had  kid  out  a  laiver  fnn  o 
erecting  a  steam  engine  and  snitaUe  machinery  for  working  the  mill,  wi^  ^ 
necessary  bnildings,  the  Conrt  considering  this  an  investment  in  land.  iV5 
Duke  </  Wellington's  SeUled  EOatee  Act,  30  L.  J.  Ch.  187.  As  \Xi  tbe»^ 
cation  of  nxmeya  in  the  case  of  tenant  for  life  nnder  the  Settled  Una  Ao, 
see  the  notes  to  section  69  of  the  Lands  Clauses  Act,  1846,  tfnt^,  p>  l^^ 

Invest-  27.  Provided  always,    that  in  case  such   purchase   ^o^^^.*^.^ 

ment  of  lastly  hereinbefore  mentioned  shall  be  less  than  the  som  of  tiro 
purchase  hundred  pounds,  and  shall  exceed  the  sum  of  twenty  pounds,  ^^  *": 
n»n«y  in  all  sucn  cases  the  same  shall,  at  the  option  of  the  person  or  persBB 
«.  onS  ^^^  ^^  ^™®  ^^°8  entitled  to  the  rente  and  profits  of  the  m^««^ 
than  2(KM.  huildings,  castles,  forts,  lines,  or  other  fortifications,  manon^  lanos  ^^ 
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ments,  or  hereditamentSy  so  purchased,  or  of  his,  her,  or  their  guardian  Appndz. 
or  giiardians,  committee  or  committees,  in  case  of  infancy  or  lunacy,  to  — 
be  signified  in  writing  under  their  respective  hands,  be  paid  into  the 
hands  of  the  said  remembrancer,  Queen\  remembrancer  or  other  public 
officer  respectively  of  the  said  Court  of  Exchequer,  in  order  to  be  applied 
in  manner  hereinbefore  directed  ;  or  otherwise  the  same  shall  be  paid, 
at  the  like  option,  to  three  trustees,  to  be  nominated  by  the  person  or 
persons  making  such  option,  and  approved  of  by  the  said  principal 
officers,  or  any  three  or  more  of  them,  such  nomination  or  approbation 
to  be  signified  in  writing  under  the  hands  of  the  nominating  and 
approving  parties,  in  order  that  such  principal  monev  may  be  invested 
in  the  purchase  of  stock  in  the  public  funds,  and  that  such  stock, 
when  purchased,  and  the  dividends  arising  therefrom  may  be  applied 
in  manner  hereinbefore  directed,  so  far  as  the  case  be  applicable, 
without  obtaining  or  being  required  to  obtain  the  order,  direction,  or 
approbation  of  the  said  Court  of  Exchequer. 

28.  Provided  always,  that  in  case  such  purchase  money  shall  be  Inv«t- 
lesB  than  twenty  pounds,  then  and  in  all  such  cases  the  same  shall  n^^nt  of 
be  applied  to  the  use  of  the  person  or  persons  who  would  for  the  P^^n**® 
time  being  be  entitled  to  the  rents  and  profits  of  the  messuages,  build-  ^^^^^g- 
ings,  castles,  forts,  lines,  or  other  fortifications,  manors,  lands,  tene-  ^.^^^  201 
ments,  and  hereditaments,  so  purchased,  in  such  manner  as  the  said 
principal  officers,  or  any  three  or  more  of  them,  shall  think  fit,  or  in 

case  of  in&ncy  or  lunacy,  then  to  hia,  her,  or  their  guardian  or  guardians, 
committee  or  committees,  for  the  use  and  benefit  of  such  person  or  persons 
entitled  respectively. 

29.  CTpon    the   death    or   removal   of    any  such   remembrancer.  Stock  and 
Queen's  remembrancer,  or  other  proper  officer  respectively,  all  stock  securities 
and  securities  vested  in  him  by  virtue  of  this  Act  shall  vest  in  the  vested  in 
socoeedinff  remembrancer,  Queen's  remembrancer,  or  other  proper  officer  remem- 
respcctively,  for  the  purpose  hereinbefore   mentioned,  witliout  any  *''*°^'^», 
asBiffnment  or  transfer ;  and  aU  moneys  paid  into  the  said  banks  respec-  **•»  *'^"» 
tiveiy,  in  pursuance  of  this  Act,  or  remaining  in  the  hands  of  any  "^  *^  ^' 
remembrancer,  Queen's  remembrancer,  or  other  proper  officer  respec-  j^Qy^ 
tiveiy,  at  his  death  or  removal,  and  not  invested  in  the  funds,  or  placed  ^^^  i^  ^^^ 
out  on  securities,  as  aforesaid,  shall  be-  paid  over  to  the  succeeding  gxicceasor. 
Queen's  remembrancer  or  other  proper  officer  respectively  for  the  time 


30.  Provided  always,  that  where  any  question  shall  arise  touching  pergons  la 
the  title  of  any  person  to  any  money  to  be  paid  into  the  Bank  of  poesession 
Englandj  or  Bank  of   Scotland^  or  Eoyal  Bank  of  Scotland,  in  the  deemed 
name  and  with  the  privity  of  the  remembrancer  of  the  Court  of  entitled  to 
Ebccheqaer,  or  the  Queen's  remembrancer  or  other  proper  officer,  pur-  the  con- 
suant  to  the  directions  of  this  Act,  or  to  any  bank  annuities  to  be  J™^  *^^*^ 
purchased  with  any  such  money,  or  the  dividends  or  interest  of  any  "®  shown, 
such  bank  annuities,  the  person  or  persons  who  shall  have  been  in 
possession  of  the  property  so  purchased  at  the  time  of  the  purchase 
shall  be  deemed  to  have  been  lawfully  entitled  to  such  property  accord- 
ing to  such  possession,  until  the  contrary  shall  be  shown  to  the  satisfac- 
tion of  the  said  Court  of  Exchequer,  and  the  dividends  or  interest  of 
the  bank  annuities  to  be  purchased  with  such  money,  and  also  the 
capital  of  such  bank  annuities,  shall  be  paid,  applied,  and  disposed  of 

3d2 
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AMIldX.  ftceoidhiglf ,  \uAem  it  shall  be  made  to  appcat  to  tlie  said  Conit  Ikt 
—       ttich  poe9e»ion  or  receipt  was  wrongful,  andf  that  some  other  person  or 
peraotiB  was  or  were  lawfully  entitled  to  such  property. 

For  enrol-      JJ^  It  shall  be  lawful  fbf  the  wid  principal  ofRccw  to  cause  all 

»«n*  o^      or  ant  deeds,  decrees,   erldebcee,  or  writing  or  other  instruments 

f^  "*•     whatsoever,  relating  to  any  messuages,  buildings,  castles,  forts,  liBea, 

!?**S??     or  other   forHfications,  manors,  lands,  tenemenus  or  hereditaiiimt^ 

\^^  in  En^and  or  WaUs,  now  or  hereafter  vested  in  the  add  pnnflpjl 

Und^     offlce^^  to  be  enrolled  in  the  office  of  the  remembrancer  of  Her  mpip 

Wa\^    Oourt  of  Exchequer,  or  in  the  High  Court  of  Chancerr,  and  such  f«s 

shall  be  paid  for  such  enrolment  as  the  Lord  High  Treasum  or  the 

commissionew  of  Her  Majesty's  Treasury  shall  from  time  to  toe 

appoint,  not  exceeding  such  fees  as  hare  been  used  and  accustoaied  to 

be  ti^en. 

Deeds  not       82.  Any  rule  or  practice    requiring    deeds   to   be  acb^vIeW 

rranired  or   requiring  an  affidavit  or  declaration   to  be  made  of  the  doe 

tow  execution  of  any  deeds  before  enrolment,  shall  not  apply  to  «flyjl«J!' 

f^^7'  decree,  evidence,  or  writing,  or  other  instrument  whatwc^  w  m 

J~K«.  Act  required  to  be  enmllwl  in  Her  Majesty's  Courts  of  Ch«H«7 « 

•^  Exchequer  in  England  or  Inland. 

Office  88.  A  copy  of  the  enrolment  of  every  such  deed,  <i««'«5.*^*5!?!J 

copies  of     other  instrument  as   aforetjaid,  signed  by  the  proper  oififler  m^ 


?™J?"™*  courts  of  law  and  equity,  and  on  every  other  occasion  ▼liatsoeTBr  jm^ 
f^        be  of  the  same  force  and  effect,  to  all  mtcnte  and  purposes,  as  such  dew, 

decree,  writing,  or  other  instrument  Would  be  if  the  same  were  ^^ 

tively  produQ^  and  shown  forth. 

Ordnance       84.  It  shall  be  lawful  for  the  said  principal  officers,  a^^ 

may  sue  as  successors  for  the  time  being,  and  they  are  hereby  ««^^®'^?^fj 

".'*»«  P^'  empowered,  to  bring,  prosecute,  and  maintain  any  action  or  "^^ 

opal  offl-    ejectment,  or  other  proceedings  at  kw  or  in  equity,  for  teoovCT^ 

S^fi^f  possession  of  any  messuages,  buildings,  castles,  lines,  or  other  fortifi* 

orSni!SZ"  tlons,  manors,  land^  tenements,  of  hereditaments,  as  now  are  or  n^ 

without      ^f^^  ^^^y  ^  vested  in  them  by  this  Act,  or  otherwise  *i°^'^^?^^^ 

omoiQ^      ^  distrain  or  sue  for  any  arrears  of  rent  which  shall  have  "®^®a^ 

them.         »ball  become  due  for  or  in  respect  thereof  under  any  parol  or  o^ 

demise  from  the  said  principal  officers,  and  also  to  bring,  f^?^T^^ 

maintain  any  other  action  or  suit  in  respect  of  or  in  relatioii  to 

messuages,  buildings,  castles,  forts,  lines,  or  other  fortifications,  rom^ 

lands,  tenements,  or  heretiitaments  last  afbresaid,  or  of  any  ^'^^^ 

encroachment  committed  thereon,  or  damage  or  injury  ^^^^^  l^^e 

also  upon  all  covenants  and  contracts  whatsoever  now  or  "^^^^^j^ 

by,  to,  or  with  the  said  principal  officers  relating  to  the  aaid  c^^ 

or  barrack  department,  or  the  defence  of  the  realm  ,*  and  also  ^^^ 

cute  any  otlier  action,  suit,  or  legal  proceedings,  civil  or  <^""^ 

concerning  the  goods  or  chattels,  stores,  moneys,  and  o^^^'.^'E! 

under  the  care,  control,  and  disposition  of  the  said  principalom     ' 

and  that  in  every  such  action,  suit,  or  other  proceedinp  ^^^^Lj 

cipal  offieera  for  the  time  being  shall  bo  ealled  <*  the  prmcipfti  offle^" 
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Her  Mj^'eetjfB  Ordmn^''  without  naming  them  pr  ^y  of  them ;  ^d  Appiidx. 
no  siicb^ctioQ,  guitj  or  other  proceedings  shdl  ftbat^  by  th^  death,      ^ — 
resignation,  or  removal  of  such  principal  officers  or  any  of  tbexQ,  any 
thing  in  any  Act  or  Act§  of  Parliament,  or  law  or  laws,  to  ih©  contrary 
thereof  notwithstanding :   Provided  nevertheless,  that  nothing  herein  PrivilegM 
contained  shall  be  t^en  to  defeat  or  abridge,  in  any  such  action,  suit,  and  prisro- 
or  other  proceedings,  the  legal  nghts,  privileges,  ami  prerogatives  of  gatives  of 
Her  M^esty,  her  beira  and  successors*,  but  that  in  all  such  actious,  suits,  the  Crown 
or  other  proceedinjra,  brought  or  instituted  in  the  naipe  and  on  behalf  °°*  *?,^ 
of  the  principal  officers  of  Her  Majesty's  ordnance,  and  in  all  matters  ^'"^^^^^^d. 
relating  thereunto,  it  shall  be  lawful  for  the  said  principal  officers  to 
claini«  exercise,  and  enjoy  aU  the  same  rights,  privileges,  an<l  preroga- 
tives which  have  been  neretofore  claimed,  exercised,  and  enjoyed  in  any 
action,  suit,  or  other  proceedings  whatsoever  in  any  Court  of  law  or 
equity,  by  Her  Maiesty  or  her  predecessors,  tn  the  same  manner  as  if  the 
subject  matter  of  cne  said  suits  or  other  proceedings  were  vested  in  the 
Crown,  and  as  if  the  Crown  were  actually  a  party  to  such  actions,  suits, 
or  other  proceedinss  :  Provided  also,  that  it  shall  be  lawful  for  Her 
Majesty  to  proceed  by  information  in  her  Court  of  Exchequer,  or  by 
any  other  Crown  process,  legal  or  equitable,  in  any  case  in  which  such 
actions,  suits,  arbitrations,  or  other  proceedings  might  have  been  other- 
wise instituted. 

Ah  to  service  of  writ  on  Secretary  of  State  for  War,  see  section  45  of  the 
Defence  Act,  1860,  in  note  to  section  19,  supra. 

36 

Bepealed  by  37  &  38  Vict,  c  98  (Statute  Law  Revision  Act,  1874). 

36.   It  shall  be  lawful  for  the  said  principal  officers  for  the  time  Principal 
being  and  they  are  hereby  authorised  and  empowered  to  give  any  officers  em- 
notice,  make  any  claim  or  demand,  and  to  depute  or  authorise  any  powered 
person  or  persons  to  make  an  entry  which  shall  be  requisite  or  expe-  ^  8^^© 
dient  to  be  given  or  made  by  or  on  behalf  of  Her  Majesty,  her  heirs  or  "otjces, 
successors,  with  a  view  either  to  compel  any  tenant,  lessee,  or  occupier  ™  .  ® 
of  any  part  or  parts  of  the  said  possessions  of  the  Crown  which  are  or  ^  ]""* 
may  be  by  law  vested  in  the  principal  officers  of   Her  Majesty's  thorise" 
ordnance,  to  quit  or  deliver  up  the  possession  thereof,  or  to  compel  the  entries 
performance  of  any  covenant,  contract,  or  engagement  in   relation  ^^      ' 
thereto,  or  to  recover  possession  on  non-performance  of  any  covenant, 
contract,  or  agreement,  or  to  compel  the  payment  of  any  sum  of  money 
which  ought  to  be  paid  in  respect  thereof^  and  to  give  any  other  notice, 
make  any  other  claim  or  demand,  and  depute  any  person  or  persons  to 
make  any  other  entry  which  shall  or  may  be  requisite  or  expedient  to 
be  given  or  made  by  or  for  or  on  behalf  of  Her  Majesty,  her  heirs  or 
succesfiors,  touching  any  of  the  said  possessions  which  are  or  may  be  by 
law  vested  in  the  principal  officers  of  Her  Maiest/s  ordnance  ;  and  that 
every  such  notice,  claim,  or  demand  which  shall  be  given  or  made  in 
writing  under  the  hands  of  the  said  principal  officers  for  the  time  being, 
or  any  two  of  them,  for  any  of  the  purposes  aforesaid,  and  every  entry 
which  shall  be  made  by  any  person  or  persons  deputed  or  authorised 
hv  the  said  principal  officers  to  make  the  same,  on  behalf  of  Her 
Majesty,  her  neirs  or  successors,  into  or  upon  any  of  the  said  estates  or 
possessions,  shall  be  good,  valid,  and  effectual  to  all  intents  and  pur- 
poses whatsoever. 
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Appndz.       87.  Nothing  contained  in  this  Act,  or  to  be  contained  m  any 

p^^^*.    covenant,  contract,  leaae,  or  other  instrument  herebT  authorised  to  be 

^S^^^    entered  into,  made,  taken,  or  executed  by  the  said  principal  offioen 

M'wmmnf^mA    ^  '^Y  o^  theui,  shsJl  cxtcnd  to  charge  the  person  or  peisons  of  all  or 

^^p^    anj  A  the  said  principal  officers  executing  any  such  covenant,  contract) 

■n«^i  f^     lease,  or  other  instrument,  or  the  heirs,  executors,  or  administrators  of 

nxMMibi-     the  same  principal  officers,  or  any  of  them,  or  their  or  any  of  their  own 

Uly.  proner  lands,  tenements,  goods,  or  chattels,  with  or  for  the  perfonoaBce 

of  all  or  any  of  the  covenant^  conditions,  or  agreements  in  the  aame 

covenant,  contract,  lease,  or  other  instrument  to  be  contained  an  the 

part  of  the  same  principal  officers,  or  any  of  them,  nor  shall  any  oflker 

of  Her  Maicsty's  ordnance  be  personally  liable,  nor  shall  the  piopei^ 

of  any  such  officer  be  liable,  to  any  legal  process  or  ezecutioQ  is  m 

actions^  suits,  arbitrations^  or  other  proceecuiigs  as  aforesaid. 


COMPENSATION  IN  THE  COUNTY  OP  LONDON.    Appndx. 


Kant  of  the  improvements  in  London  have  been  carried  out  under 
special  Acts  of  Parliament,  but  powers  of  dealing  with  land  compulsorily 
are  conferred  generally  by  various  statutes  on  the  various  local  autho- 
rities which  govern  Lonaon,  some  of  which  statutes  are  public  Acts 
and  some  personal  and  locaL 

The  central  authority  is  now  the  London  County  Council,  to  which 
body  was  transferred  all  the  powers  of  the  Metropolitan  Board  of 
Works.  Local  Government  Act,  1888  (61  &  62  Vict  c  41),  s.  40.  The 
oUier  authorities  to  carrv  out  the  powers  and  duties  of  the  Metropolis 
Management  Acts,  the  Public  Health  Act,  and  other  like  Acts  are  in 
the  city,  the  Commissioners  of  Sewers,  in  certain  parishes  the  vestry, 
and  in  certain  districts  the  district  board  of  works,  while  in  a  few  cases 
special  provision,  is  made  for  providing  a  local  authority,  as,  for 
example,  in  certain  liberties.  In  Woolwich  there  is  a  local  board  of 
health. 

It  IB  proposed  to  deal  here  with  the  powers  of  interfering  with 
land  which  are  given  by  statutes  other  than  the  statutes  at  large,  and 
which  are  not  merely  given  for  a  specific  or  transient  purpose.  The 
Acts  are  arrsmged  in  chronological  oraer. 


THE  METROPOLITAN  PAVING  ACT,  1817. 
67  Qeo.  3,  c.  cxxix. 

An  Act  for  better  pa/vingj  vmproving^  aud  regulating  the  streets  of  the 
fnetropolUi  and  removing  and  preventing  nuisances  and  obstructions 
thereon.  [16th  June,  1817.] 

♦  ♦*♦♦♦ 

This  Act,  comiDonly  known  as  Michael  Angela  Taylor's  Act,  which  was  at 
fiist  limited  to  certam  districts,  was  el^tended  to  the  whole  metropolis  by  the 
Metropolitan  Management  Act,  1862,  s.  73.  It  has  been  in  some  respects 
imj^edly  repealed  by  the  later  Metropolitan  Acts  (see  Forteaoue  y.  Vestry  of 
8t,  Matthew,  Bethnal  Chreen  [1891],  2  Q.  B.  170 ;  Summers  v.  Holhorn 
Board  of  Works  [18931,  1  Q.  B.  612);  bat  there  has  been  nothing  like  a 
general  repeal  of  its  promions.    See  Wyatt  v.  Oenu  [1893],  2  Q.  B.  225. 

The  Highway  Act,  1835,  ante,  p.  751,  also  applies  to  London  (^Buoh  v. 
Holmes^  56  L.  T.  173) ;  bat  section  112  thereof  expresslj  provides  that  nothing 
thereia  contained  shall  limit  the  powers  contained  in  Mionael  Angelo  Taylor's 
Act  The  vestries  and  district  boards  exercise  the  powers  of  the  sorreyor  of 
highways  in  London.  Metropolis  Management  Act,  1855,  s.  96.  The 
Metropolitan  Building  Act,  1894,  s.  6,  also  saves  the  powers  of  any  local 
authority  to  widen,  alter,  or  improve  an^  street. 
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AppndZ.  The  aectioDt  (80—96)  dealing  with  the  taking  of  land  for  the  wideoing  of 

— —  ttntti  Are  m  f oUowi : — 

Stneti  80.  And  be  it  farther  enacted,  that  for  the  impTOYement  of  the 

maT  be  streets  and  public  places  in  the  parochial  or  other  districts  within  the 

wideiwd  iuriediction  of  this  Act,  and  for  the  public  advantage,  it  shall  and  mar 

and  im-  \q  lawful  to  and  for  the  oonuBisaonftrs  or  trusteee,  or  other  penoas 


tof 


having  the  control  of  the  pavements  of  any  parochial  or  other  district, 
]|[1^^'  from  time  to  time,  and  at  all  times  hereafter,  to  alter,  widen,  turn, « 
extend  any  of  the  streets  or  oiher  public  places  wiihin  any  soch 
parochial  or  other  district  (except  turnpike  roads),  and  to  lengthen  and 
ocmtiBiie  or  open  the  same  from  the  aides  or  ends  of  any  fitic«lB  or 
publie  plaeee  within  any  parochial  or  other  district,  into  any  olJier 
street  or  publie  place  within  sueh  or  any  other  parochiid  or  other 
diatriei,  and  to  raise,  level,  lower,  drain,  ballast,  gravel,  or  pa?e  sneh 
new  part  or  parts  of  any  such  streets  or  publie  plaees  lo  altered, 
widened,  extended,  opened*,  or  lengthmed  aa  aloreeaid  ;  and  that  if  «dj 
houses,  walls,  buildings,  lands,  tenements,  and  hereditamentB,  &r  ^f 
part  thereof,  shall  be  adjudged  by  the  said  commissioners  or  trQd«a.9r 
ether  persons  as  aforesaid,  to  projeet  into,  obstruct,  or  prevaite 
IW>m  so  altering,  turning,  widening,  extending,  lengtheniag,  conti&aBSi 
or  opening  the  said  streets  or  publie  placee  within  the  said  parodual  er 
other  district,  and  that  the  possession,  oeeupation,  and  purebase  of  saeh 
houses,  walls,  buildings,  lands,  tenements,  or  hereditaments  will  ^ 
necessary  for  that  purpose,  it  shall  and  may  be  lawful  to  and  for  the 
said  commissioners  or  trustees,  or  other  persons  as  aforesaid,  and  thff 
shall  have  lull  power  and  authority  to  treat,  contract,  and  i^;ree,  or  to 
emplov  any  penon  or  persons  to  treat,  eon  tract,  and  agree  widi  the 
several  owner  or  owners,  ooeupier  w  occupiers  of  all  such  honsra,  valii, 
buildings,  lands,  and  hereditaments,  of  whatsoever  nature,  tenure,  M 
or  quabty,  for  the  purposes  aforesaid,  and  to  pay  for  the  same  rack  so 
and  sums  of  money  as  shall  be  agreed  upon  by  the  said  commissioners  or 
trustees,  or  other  persons  as  aforesaid,  and  the  owner  or  owners,  ocenpieT 
or  occupiers  thereof,  out  of  the  money  to  arise  and  be  raised  and  to  be 
received  by  them,  either  by  virtue  of  any  local  Act  or  Asts  of  Pu^i*- 
ment  relating  to  such  parochial  or  other  districts,  or  of  this  Act,  and  to 
pull  down,  use,  sell,  or  dispose  of  such  houses,  walls,  and  buildings,  m 
the  materials  thereof,  ana  lay  the  sites  thereof,  and  also  such  otl^ 
lands,  tenements,  or  hereditaments,  or  so  much  thereof  as  thev,  the  an 
eommissioners  or  trustees,  or  other  persons  as  aforesaid,  sull  thint 
proi>er,  into  the  said  streets,  or  other  public  places ;  and  all  fiueh  ncj 
parts  of  such  streets  or  public  places,  and  the  owners  and  occnpieu^ 
nouses  and  buildings,  messuajjt-s,  and  other  herediU^ments  thereiii  IP" 
^(^joii^ing  thereto,  shail  be  subject  and  liable  to  all  the  r^tes,  asseasipeatei 
powers,  provisiuna,  onlera,  clauses,  and  things  to  be  made  by  virtue  of* 
eontained  ip  anf  local  Act  or  Acta  of  Parliament  relating  to  sqcli  ptf^ 
chial  or  other  district,  or  by  virtue  of  or  contained  m  this  Aet  iA  tb« 
same  manner  as  the  present  streets  and  publio  plaees  included  in  vy 
such  local  Aot  or  Acts,  or  within  the  jurisdiotion  of  this  Ae^  vd  w 
owners  and  occupiers  of  houses  or  buildings,  and  messuages  or  oUierhiie- 
ditamuits  therein  and  adjoining  thereta 

"  /^fviMM  kmrina  iks  6onipol  cf  the  ilMiMi0iitf#.*^~These  are  the  C«mnii- 
stoners  of  Sewers  in  the  city,  the  vestiy  in  certain  parishes,  a^  th^  distri^ 
board  hi  eertain  distriots  defined  in  the  Metropolitaa  Maaagera^t  Ada 
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P»Tp\a9e  iin4  taking  of  J^^nd*,  ffpum,  and  B%(ldli^t.-=T\i6  proce4fir#  4P9A4Si 
under  Ibeie  wc^iptto  U  for  the  Ipcftl  authority  to  ftdjudge  tbut  housei,  -'^ 
baildings,  walls,  tenen^ents,  or  finy  parts  thereof,  obstract  or  prevept  th^Ql 
altering  tiie  street  It  is  open  to  them  to  adjudge  that  the  whole  or  part  of  a 
honse  or  boi^dipg  obstmcts  the  propoied  wideniqg.  Each  adjudication  becomefl 
a  8p^«ific  description  of  the  property  which  may  be  taken.  If  they  honestly, 
alkhoQgh  eiroBeougly,  adjudge  the  whole  of  a  hooM  to  be  neceneary,  the 
adjndicatiaB  cannot  be  questioned ;  but  if  they  adjudge  part  only  to  be  neoes- 
awry,  the  owner  oan  obtain  an  injonetion  to  restrain  them  taking  more  than 
th»t  part.    Thomas  ▼.  Daw,  L.  H.  2  Ch,  1. 

Piit  tbey  oapQot  adjudge  tbut  ti^e  posseiuoa  of  t^e  wliole  of  4  plMe  of  li^nd 
18  oeceiif&ry  when  tbey  only  intepd  to  i)se  a  small  part  of  it.  They  ci^n  only 
Uike  the  piece  of  l^nd  which  they  hand  fide  expect  tb^  will  require  for  the 
purpose  of  the  improTempnt,  Qard  Y.  CommUrioners  qf  Sowers  0/  the  Qty  i\f 
London,  28  Ch.  D.  486. 

The  same  principle  is  api)licable  to  buildings.  Thus,  where  part  of  an 
orphanage  was  required  to  w^den  a  street  and  the  owners  receivea  notice  to 
treat  for  the  whole,  but  did  not  wish  to  sell  the  whole,  the  Court  granted  an 
injanctioD  to  prevent  t^e  vestry  from  proeeeding  to  have  the  value  of  the 
whole  asMsaed:  S\euli»re.  v.  Vesiry  of  St,  Mary  Abbotts,  Mstuinyton,  80 
Ch.  D.  643. 

Tl^a  authority  eannot,  however,  take  hin4  iu  order  merely  to  altar  the  level 
ni  %  street,  ^d  »»  adjudication  that  a  certain  property  is  required  for  the 
pnrpose  of  alterations  cannot  be  supported,  if  there  are  no  grounds  upon  which 
4ny  reasonable  person  could  come  to  the  conclusiou  that  it  was  so  required. 
They  ought  f^Iso  to  determine  the  nature  of  the  improvements  befur^  they 
adjpdicate.    Ijyneh  v.  Commitsioners  of  Sewers,  32  Ch.  D.  72. 

ijf  they  adjudicate  that  part  only  of  a  house  is  necessary,  they  cannot,  for 
the  same  reason,  be  obliged  to  take  the  whole,  although  the  owner  may  wish 
to  sell  the  whole,  unless,  perhaps,  the  part  eannot  be  severed  from  t^e  rest 
withoat  destroying  the  house  as  a  houKC.  There  is  no  provision  corresponding 
to  section  9^  of  the  Lands  Clauses  Act,  1845,  ante,^,  238,  Oordon  v,  Vestry 
0/J8t.  Mary  Abbotts,  KenHngton  [1894],  2  Q.  B.  742. 

After  the  adjudication  it  is  usual  to  serve  a  notice  to  feraat  in  conformity 
thevawidi,  but  the  Aet  does  not  require  one.  Bee  per  Cotton,  L. J.,  in  LyneX 
V,  Ckmmusiouers  sf  Sev)srs,  33  Ch.  D.  72,  n.  8fi.  If,  however,  a  notice  to 
tmt  it  wrved  which  includes  several  pieces  0/  land  belonging  to  one  person, 
the  ioxy  m^  he  summoned  to  assess  uie  value  of  all  and  separate  juries  oani 
iiot  he  summoned  to  assess  the  vfilue  of  each  piece.  jEoolesiastical  Commis* 
sitmers  t,  Commissioners  qf  Sewers  of  London,  \i  Ch.  D.  305. 

I|  a  notice  to  treat  is  given  under  th^s  Act,  it  has  been  he)d  that  the  vestry 
vriil  be  bound  by  it,  an4  that  the  Court  will  issue  ft,  mandamus  to  compel  t))e 
Teetry  to  issue  t|ieir  warrant  to  summon  a  jury  to  assess  the  compensation, 
Bi^CKBUBif ,  J.,  stated  the  principle  generally  thus ; — «*  That  whenever  by 
Act  of  Parliament  a  body  is  entitled  to  take  lands  compnlsorily,  then,  as  soon 
mm  they  have  made  up  their  minds  to  do  so,  and  give  the  other  side  notice  of 
tbMr  intention,  thereby  hampering  the  land  and  leaving  it  no  longer  ftwe  in 
dw  hi^da  of  the  owner,  they  are  bound  to  go  on."  Birch  v.  Ve^ry  of  St, 
MarvMonfi,  90  L.  T.  (N.a.)  697, 

]t  hii»  been  held  thut  portions  of  disused  churchyards  maybe  sold  under  this 
Ae^  ftnd  tlie  City  of  I^ondop  Sewers  Act,  1851  (14  4(  15  Vict.  0.  91),  for  the 
pnxppse  of  widening  streets,  subject  to  a  facuUyi  Vicar  tf  St,  Botolph  With' 
m^,  Aldgate  v.  J'arishiimers  tf  Same  [1892],  P,  161,  Whether  a  chapceUor 
can  grant  a  faculty  for  this  purpof^e  in  the  absence  of  1^  desecularising  Act 
ironld  appear  doubtful,  but  it  is  the  custom  to  grant  such  faculties  in  the 
Bonslflfeory  Court  of  London.  Bee  this  discussed  in  In  re  PiuvMtead  Burial 
#9>p»iui  [1895],  P.  826. 

81.  Md  ^  it  fortb^  9nA€tecl,  that  it  pjiall  and  may  be  lawful  |qp  aH  Corporate 
todieq  pqUUc,  corppr^  ox  eoUegi^te,  Qoxpomtionfl  a{|gt<^t#  Q?  sole,  or  col. 
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_ tenaats  for  life  or  in  tail,  or  oUiets  having  a  partial  or  qualified  inteRSt 

l^^l^^^  or  estate  in  any  hooaea,  landa^  tenements,  or  hereditamenta,  huslaiids, 
Mi«  and  femes  covert,  guardiana,  trasteea,  and  feoffees  in  trust  for  charities  or 
other  parpoeea,  oommitteea,  execatora,  or  administrators,  and  all  otkr 
persona  whomaoever,  not  only  on  behaJI  of  themselves,  and  their  respu- 
tive  heiia,  execntore,  administrators,  and  ancceasors,  but  also  on  beJolf 
of  aU  peraona  entitled  in  reversion  or  remainder  expectant  ou  an  oUte 
to  sell.  tail,  and  on  behalf  of  aU  persons  entitled  in  leveraion  or  remainda 
expectant  on  an  estate  for  life,  or  other  less  estate,  or  by  wkj  of  execa- 
torv  deviaeu  in  case  such  persons  shall  be  incaoadtated  or  dechne  to  treat, 
ana  on  benalf  of  their  respective  wives  ana  cestuiqne  trusts,  wbetkr 
infanta,  issue  unborn,  lunatics,  idiots,  femes  covert,  or  others,  and  for 
all  and  every  other  person  or  persons  whomsoever  who  are  and  shall  be 
seised,  poaseased  of,  or  interested  in  any  such  houses,  lands,  t^ments, 
or  hereditaments,  to  treat  and  agree  vdth  the  said  commissioneB  « 
trustees,  or  other  persons  having  the  control  of  the  pavements  ia  the 
streets  or  public  places  in  any  parochial  or  other  district  within  the 
jurisdiction  of  this  Act  as  aforesaid,  for  the  absolute  sale  thereof,  and  to 
sell  and  convey  to  the  said  commissioners  or  trustees,  or  other  peiMBB 
as  aforesaid,  by  feoflinent,  lease,  and  release,  or  bargain  and  ttle,  liy 
deed  indented  and  enrolled  in  any  of  His  Majes^s  Courts  of  ^^^^^^ 
Westminster,  for  such  valuable  consideration  as  shaU  be  bomdfik  mm 
upon  for  such  houses,  lands,  tenements,  or  hereditaments  as  shall  be 
aajudged  necessary  and  convenient  for  the  purposes  aforesaid;  and  lla^ 
all  contracts,  agreements,  8al<»,  or  conveyances  which  shall  he  M/« 
made  for  the  purposes  aforesaid,  shall  be  good  and  effectual  in  the  lav 
to  all  intents  and  puixxiees,  anything  to  the  contrary  thereof  in  an^ 
notwithstanding. 

When  par-      82.  And  be  it  further  enacted,  that  if  any  body  or  l»di«pdi»i 

tiea  refuse  corporate,  or  collegiate,  or  any  other  person  or  persons  seised  or  pcsessed 

or  are  on-  or  interested  in  any  such  houses,  buildings,  lands,  tenements,  or  beie- 

f^l^        ditaments  as  aforesaid,  shall  refuse  to  treat  or  agree,  or  shall  not  agree, 

*''*^^'»  or  by  reason  of  absence  or  disability  cannot  agree  wiUi  the  said  cominE- 

to^ET*       woners  or  trustees  or  other  persons  having  the  control  of  the  pveoeats 

issued  for   ^^  *°y  streets  or  public  places  in  any  parochial  or  other  district  wWim 

impannel-  ^®  jurisdiction  of  this  Act,  or  with  any  person  or  persona  authorised  by 

ling  a         them,  for  the  sale  and  conveyance  of  their  respective  estates  and  intend 

jury,  therein,  or  cannot  be  found  or  known,  or  shall  not  produce  and  ennee 

a  clear  title  to  the  premises  they  are  in  possession  of,  or  to  the  intense 

they  claim  therein,  to  the  satisfaction  of  the  said  commissioiien  d 

trustees,  or  other  persons  as  aforesaid,  or  of  the  person  or  V^^^^^ 

authorised  by  them,  then  and  in  every  such  case  it  shall  be  lawfol  for 

the  said  commissioners  or  trustees  or  other  persons  as  aforesaid,  and 

they  are  hereby  required  to  issue  a  warrant  or  warrants,  precept  or 

precepts,  directed  to  the  sheriff  or  sheriffs,  or  bailiff  or  other  [ff0J« 

officer  of  the  city,  borough,  or  county  wherein  the  premises  shall  resp^ 

tively  lie  or  lie,  who  is  hereby  authorised,   directed,  and  wj^ 

accorain^ly  to  impannel,  summon,  and  return  a  competent  number  oi 

substantial  and  disinterested  persons  qualified  to  serve  on  juries,  not  les 

than  forty-eight  nor  more  than  seventy-two ;  and  out  of  such  penoDssj 

to  be  impannelled,  summoned,  and  returned,  a  jury  of  twelve  menstfH 

be  drawn  by  some  indifferent  person  to  be  by  the  said  commissioners « 

trustees  or  other  persons  as  aforesaid  appointed,  in  such  mannertf 

juries  for  the  trial  of  issues  joined  in  His  Majest/s  courts  at  Westmin^ 
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are  by  an  Act  made  in  the  third  year  of  the  reign  of  His  late  Majesty  Appndz. 
King  Qeorge  the  Second,  intituled  **  An  Act  for  the  better  Regulation  of       — 
Juries,"  are  directed  to  be  drawn  ;  which  persons,  so  to  be  impannelled,  J?^**^  *^ 
summoned,  and  returned  as  aforesaid,  are  nereby  required  to  come  and     o  q  ^^ 
appear  before  the  justices  of  the  peace  for  the  dty,  borough,  or  county  ^25  *^ 
wherein  the  premises  shall  lie  or  be,  at  some  court' of  general  or  quarter  (iirects.(a) 
sessions  of  the  peace  to  be  holden  in  and  for  the  same  city,  borough,  or 
county,  or  at  some  adioumment  thereof,  as  in  such  warrant  or  warrants, 
precept  or  precepts,  shall  be  directed  and  appointed,  and  to  attend  such 
court  of  general  or  quarter  sessions  from  day  to  day  until  discharged  by 
the  said  court ;  and  all  parties  concerned  shall  and  may  have  their  jmiymeQ 
lawful  challenges  against  any  of  the  said  jurymen,  but  shall  not  be  at  mtLjhQ 
liberty  to  challenge  the  array  ;  and  the  said  justices  are  hereby  autho-  chal- 
rised  and  empowered,  by  precept  or  nrecepts,  from  time  to  time  as  lenged. 
occasion  shall  require,  to  call  before  tnem  all  and  every  person  and 
persons  whomsoever  who  shall  be  thought  proper  and  necessary  to  be 
examined  as  a  witness  or  witnesses  on  nis,  ner,  or  their  oath  or  oaths, 
touching  or  concerning  the  premises ;  and  the  said  justices,  if  they  think  Jnstices, 
fit,  shall  and  may,  on  the  application  of  either  i)art]r,  likewise  authorise  on  the 
the  sidd  juTT  to  view  the  place  or  places  or  premises  in  question,  in  such  appli- 
manner  as  they  shall  direct ;  and  the  said  justices  shall  have  power  to  cation  of 
adjourn  such  court  from  day  to  dav  as  occasion  shall  require,  and  to  ®i^er 
command  such  jury,  witnesses,  ana  parties  to  attend  until  all  such  S?*^*  ™*y 
affaiiB  for  which  they  were  summoned  shall  be  concluded  ;  and  the  said  ^      5^ 
jury  upon  their  oatlis  (which  oaths,  as  also  the  oaths  of  such  person  or  premiMsT* 
neisons  as  shall  be  called  upon  to  give  evidence,  the  said  justices  are  Jq_  ^ 
nereby  empowered  and  reauu^  to  administer)  shall  inquire  of  the  value  an^  the 
of  such  houses,  buildin&s,  lands,  tenements,  or  hereditaments,  and  of  the  yalue  on 
proportionable  value  of  the  respective  estates  and  interest  of  all  and  oath, 
every  person  and  persons  seised  or  possessed  thereof,  or  interested 
therein,  or  of  or  in  any  part  or  parts  thereof,  and  shall  assess  and  award 
the  sum  or  sums  of  money  to  be  paid  to  such  person  or  persons,  party 
or  parties  respectively,  for  the  purchase  of  such  nouses,  buildings,  lands, 
tenements,  or  hereditaments,  and  of  such  respective  estates  and  interest 
therein,  and  also  for  goodwill,  improvements,  or  any  injury  or  damage 
whatsoever  that  may  affect  any  such  person  or  persons,  party  or  parties, 
either  as  leaseholders  or  tenants  at  will,  provided  that  snch  goodwill 
shall  be  estimated  by  what,  in  the  opinion  of  such  jury,  the  same  would 
have  been  worth  in  case  the  improvements  intended  by  this  Act  had  not 
been  in  contemplation  ;  and  the  said  justices  shall  and  may  give  judg- 
ment for  such  sum  or  sums  of  money  so  to  be  assessed;  which  verdict  or  Verdict  d 
verdicts,  and  the  judgment  and  judgments,  determination  and  determi-  the  jury, 
nations  thereupon  (notice  in   writing  being  given  to  the  person  or  &c.,  to  be 
persons  interested  or  claiming  so  to  be,  at  least  fourteen  days  before  the  final,  pre- 
time  of  the  meetin^^  of  the  said  justices  as  aforesaid  and  jury,  by  leaving  vious 
anch  notice  at  the  dwelling  house  of  such  person  and  persons,  or  at  his,  notice 
her,  or  their  last  usual  place  or  places  of  abode,  or  witn  some  tenant  or  heing 
occupier  of  the  premises  respectively  intended  to  be  valued),  shall  be  S^^^  **? 
binding  and  conclusive  to  all  intents  and  purposes  whatsoever  against .  ®  ^^?^ 
all  bocues  politic,  corporate,  and  collegiate,  and  all  and  every  person  and  *'^^®'^**"* 
persons  claiming  any  estate,  right,  tiue,  trust,  use,  or  interest,  in,  to,  or 
out  of  such  houses,  buildings,  lands,  tenements,  or  hereditaments  and 
premises  in  possession,  reversion,  remainder,  or  expectancy,  as  well 
infants  and  issue  unborn,  lunatics,  idiots,  and  femes  covert,  and  persons 
under  any  other  legal  incapacity  or  disability,  as  all  other  cestuique 
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Inirtii  thsir,  hii|  and  her  beixt.  tocoesaoiVi  ezecutora,  and  administrators, 
—       and  agUJuit  all  other  persons  whomsuever ;  aud  the  said  Teidicls^  judg- 
mental and  determinatioMi  and  all  other  proceedings  of  the  said  iosticea 
and  juheii  ao  to  be  made,  given,  and  pronounced  as  aforesaid,  shall  be 
Clirly  written  <ui  parchment,  and  signed  by  the  derk  of  the  peace  for 
the  time  being  of  the  city,  borough,  or  county  wherein  the  premises 
If^emai  ahall  respectively  lie  or  be  ;  and  in  case  it  shall  so  happen  that  the  sum 
**"*^^      or  sums  of  money  so  to  be  assessed  and  awarded  in  conseauence  of  such 
"''^'^^^  refusal  to  treat  and  agree  as  aforesaid,  as  the  value  of  such  houses, 
e^ea  toe  imiijiugg^  lands,  tenements,  or  hereditaments,  or  as  such  proportioiud 
offifSjL      value  as  afoivaaid,  and  as  the  recompense  and  satisfaction  to  oe  made  for 
^^       the  injury  or  damage  sustained  as  oefore  mentioned  respectively,  shall 
not  exceed  the  sum  or  sums  of  money  which  the  said  commissioDers  or 
trustees,  or  other  persons  as  aforesaid,  or  any  person  or  persons  autho- 
rised by  them,  shall  have  previouslv  offered  to  pay  as  and  for  such 
the  costs     value,  recompense,  and  satisfaction ;  then  and  in  every  such  case  ill  the 
of  mch       reasonable  costs,  charges,  and  expenses  of  causing  and  procaiiD^  sach 
value  and  recompense  to  be  assessed  and  awarded  as  aforesaid,  m  slao 
aasessing  and  awarding  the  same,  shall  be  borne  and  paid  by  the  body 
or  bodies  poUtio,  corporate,  or  coUedate,  or  other  person  or  perams  so 
seised  or  possessed  of  or  interestea  in  such  houses,  buildings,  lands, 
tenements,  or  hereditaments,  and  so  refusin|[  to  treat  and  agree  as  befcae 
mentioned  respectively ;  and  the  said  commissicmers  or  trustees,  or  other 
persons  as  aforesaid,  are  hereby  authorised  and  empowered  to  deduct 
and  retain  the  said  costs,  charges,  and  expenses  out  of  the  sum  or  sQis3 
of  money  so  to  be  asgeniied  or  awarded  as  aforesaid,  or  out  of  any  psit 
thereof ;  Provided  always,  that  in  all  cases  where  any  peraon  or  perscms 
shall  by  reason  of  absence  nave  been  prevented  from  treating  about  such 
)  oat    reeompense  or  satisfaction  as  aforesaid,  such  costs  and  charges  shall  be 
of  theaum  borne  and  paid  by  the  said  commissioners  or  trustees,  or  oUier  perspns 
aoasaoved.  q^^  aforesaid,  in  manner  aforesaid. 

The  provision  as  to  eosts  should  be  noted,  as  it  is  quite  dUfeiVDt  from  that  ti 
the  Lands  Chmssa  Ael,  1646,  «.  M,  63,  amis,  pp.  78,  102,  Under  this  Aet,  if 
Uie  vealry  make  no  offer  or  if  the  amount  awarded  is  less  than  the  amouBt 
offered,  eaeh  party  pays  his  own  oosta,  and  no  order  can  be  made  requiring  the 
vastry  to  pay  the  coste  of  the  landowner.  Heg,  v.  Justices  of  Zinidttn ;  & 
p^rte  PMp$  [1896],  1  Q,  B.  881. 

Justices  03,  4.iid  be  it  further  enacted,  that  the  said  justices  diall  hav«  power 

«™"  from  time  to  time  to  impose  any  reasonable  fine,  not  exceeding  the  sum 

I"Y®™^  of  80/,,  on  such  sheriff  or  baihff,  or  his  deputy  or  deputies/oailiffe  or 
?  ""ST*  *fi^W^  respectively,  making  default  in  the  premises,  and  on  any  of  the 
nnaa  tor  p<»r^^g  ^ho  shall  be  summoned  and  returned  on  any  such  jiirv  or  juiica^ 
aUnid-  *^^  ®^^®^^  ^^^  appear,  without  suflBcient  excuse,  or  appearing  sWl  refuse 
to  be  sworn  on  tne  said  jury  or  Juries,  or  being  so  sworn  shall  not  pxt 
his  or  their  verdict ;  and  also  on  any  person  or  persons  who  shall  be 
summoned  to  give  evidence  touching  any  of  the  matters  aforesaid,  and 
shall  not  attend,  or  attending  shall  refuse  to  be  sworn,  or  to  affino,  or 
who  shall  refuse  to  give  his,  her,  or  their  evidence,  and  on  any  person 
or  persons  who  shall  in  any  other  manner  wilfully  neglect  his,  her,  or 
their  duty  in  the  premises,  contrary  to  the  true  intent  and  meaning  dt 
this  Act :  and  from  time  to  time  to  levy  such  fine  or  fines,  by  order  of 
the  said  justices,  by  distress  and  sale  of  the  offender's  goods  and  chattels^ 
together  wiUi  tne  reasonable  charges  of  every  such  distress  and  sale, 
retunung  the  overplus  (if  aiiy)  to  the  owner  or  owpers ;  and  that  a  copy 
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of  the  order  of  the  sftid  justices,  bigtied  by  the  elerk  of  the  peace  for  the  kpfUkdii 
time  being  of  the  citr,  borough^  or  county  wherein  the  premises  shall  lie  '^'^ 
or  be,  as  Uie  case  shall  require,  shall  respeetitrely  be  suffieient  authoHty 
to  the  person  or  persons  therein  to  be  appointed,  and  to  every  other 
person  acting  or  aiding  and  assisting  therein,  to  make  sudh  distress  ftnd 
sale  i  and  all  such  fines  shall  be  paid  to  the  treasurer  or  treasurers  of  the 
cotLiniissioners  or  trustees,  or  other  persons  as  aforesaid,  haviiig  the 
control  of  the  pavements  in  the  parochial  or  bther  district  KrhereiH  stlch 
premises  &hall  lie  or  be,  or  to  such  other  person  or  persons  as  they  may 
respectively  from  time  to  time  appoint. 

84»  And  be  it  further  enacted,  that  if  any  money  shall  be  agreed  or  Appli' 
awarded  to  be  paid  for  any  lands,  buildings^  tenements^  or  hereditar  <^^i<^°  ^ 
mentS)  or  for  any  other  matter,  risht,  or  interest,  of  what  nature  or  kind  coipP^^- 
soever,  piirchas^*  taken,  or  used  by  virtue  of  the  powers  of  this  Act  for  ^^^^ 
the  purpose  thereof,  which  shall  belong  to  any  corporation^  feme  covert)  ™^^in« 
infant)  lunatic,  or  person  or  persons  under  any  other  disability  or  in-  200I  (a) 
eapiuuty,  such  money  shall,  in  case  the  same  shall  amount  to  the  sum  of 
SOOit,  with  all  convenient  speed  be  paid  into  the  Bank  of  England,  in 
the  name  and  with  the  privity  of  the  Accountant-General  of  tne  High 
Court  of  Chancery,  to  be  placed  to  his  account  there  e»  parte  the  said 
eommianoners  or  trustees,  or  other  persons  having  the  control  of  the 
pavements  of  the  streets  or  public  places  in  the  parochial  or  other 
districts  within  the  jurisdiction  of  this  Act,  wherein  such  lands^  build* 
in§8|  tenements,  or  hereditaments  shall  be  or  lie  as  aforesaid,  together 
iHth  the  name  or  names  of  such  person  or  persons  as  the  said  oommis^ 
sioners  or  trustees  or  other  jpersons  as  aforesaid,  by  writing  signed  by 
them,  shall  direct  and  appoint,  to  the  intent  that  such  money  shall  be 
applied,  under  the  direction  and  with  the  approbation  of  the  said  Court, 
to  De  signified  by  an  order  made  upon  a  petition  to  be  preferred  in  a 
Bammary  way  by  the  person  or  persons  who  would  have  been  entitled  to 
the  rente  and  profits  of  the  said  landsj  buildings^  tenements,  or  heredita* 
mente,  in  the  purchase  of  land  tax,  or  discharge  of  any  debt  or  debts,  (x 
mch  other  incumbrance  or  part  thereof  as  the  said  Court  shall  authorise 
to  be  paid,  affecting  the  same  lands,  buildiugs,  tenements,  or  heredita- 
ments, or  affecting  other  lands,  buildings,  tenements,  or  hereditaments 
standing  settled  therewith  to  the  same  or  the  like  uses,  intents,  or 
piu^poses ;  or  where  such  money  shall  not  be  applied,  then  the  same 
shaU  be  laid  out  and  invested,  under  the  like  direction  and  approl^tioil 
of  the  said  Court,  in  the  purchase  of  other  messuages,  lands,  buildings, 
tenements,  or  hereditaments,  which  shall  be  conveyed  and  settled  to, 
for,  and  upon  such  and  the  like  uses,  trusts,  intents,  and  purposes,  and 
in  the  same  manner,  as  the  messuages,  lands^  buildings,  tenements,  and 
hereditamelite  which  shall  be  so  purchased,  taken^  or  used  as  aforesaid^ 
stood  Kttled  or  limited,  or  such  of  them  as  at  the  time  of  making  such 
oonreyanee  and  settlement  shall  be  existing  undetermined  and  capable 
0f  taking  effect ;  and  in  the  meantime  and  until  such  purchase  shall  be 
made^  the  said  money  shall,  by  order  of  the  Court  of  Chancery,  upon 
application  thereto,  be  investea  by  the  said  Accountant-Generid*)  in  his 
nanie^  in  the  purchase  of  8/.  per  centum  consolidated  or  3^.  per  centum 
reduced  bcmk  annuities  ;  and  in  the  meantime  and  until  th^  said  bank 
annuities  shall  be  ordered  by  the  said  Court  to  be  sold  for  the  purposes 
aforesaid,  the  dividends  and  annual  produce  of  the  said  consolidated  or 
reduced  bank  annuities  shall  from  time  to  time  be  paid,  by  order  of  the 
••id  Court)  to  the  person  or  persons  who  would  for  the  time  being  have 
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Appudl.  been  entitled  to  the  rents  and  profits  of  the  said  lands,  buildings,  tene- 
mentB)  and  hereditaments  so  nereby  directed  to  be  purchased,  in  case 
0Dch  purchase  or  settlement  were  made. 

Applica-  85.  Provided  always,  and  be  it  further  enacted,  that  if  any  money  so 
ti<jii  where  agreed  or  awarded  to  be  paid  for  any  lands,  buildings,  tenements,  or 
^MoooH  hereditaments,  or  for  any  other  matter,  right,  or  interest,  ot  what 
P*"***w*  nature  or  kind  soever,  purchased,  taken,  or  used  for  the  purposes  afoie- 
~Vy*  said,  and  belonging  to  any  corporation,  or  to  any  person  or  persons 
??£?**  under  disabilitv  or  mcapacity  as  aforesaid,  shall  be  less  than  the  sum  of 
leM  tbm  ^^^«  "^^  "^  exceed  the  sum  of  20L,  then  and  in  all  such  cases  tbe 
2^^  same  shall,  at  the  option  of  the  person  or  persons  for  the  time  heiog 

entitled  to  the  rents  and  profits  of  the  hereditaments  so  purchased, 
taken,  or  used,  or  of  his,  her,  or  their  guardian  or  guardians,  cooimittee 
or  committees,  in  case  of  infancy  or  lunacy,  to  be  signified  in  writing 
nnder  their  respective  hands,  to  be  paid  into  the  bank  in  the  name  am 
with  the  privity  of  the  said  Accountant-General  of  the  Higii  Orait  of 
Chancery,  and  be  placed  to  his  account  as  afonssaid,  in  oider  to  be 
applied  in  manner  hereinbefore  directed  ;  or  otherwise  the  same  shsU 
be  paid,  at  the  like  option,  to  two  trustees,  to  be  nominated  by  the 
person  or  persons  making  such  option,  and  approved  of  by  the  said 
commissioners  or  trustees,  or  other  persons  as  aforesaid  (sach  nominafcioa 
and  appropriation  to  be  signified  in  writing  under  tlie  bands  of  the 
nominating  and  approving  parties^  in  order  tliat  such  principal  moneT, 
and  the  dividends  arising  thereon,  may  be  appliea  in  any  mannff 
hereinbefore  directed,  so  far  as  the  case  may  be  applicable,  witboot 
obtaining  or  being  required  to  obtain  the  direction  or  approbation  c^  the 
Court  of  Chancery. 

Appliea-        86.  Provided  also,  and  be  it  further  enacted,  that  where  snch  money 

tion  where  so  agreed  or  awarded  to  be  paid  as  next  before  mentioned  shall  be  less 

the  money  than  9(M.,  then  and  in  all  such  cases  the  same  shall  be  applied  to  the  use 

u^sB  than  of  the  person  or  persons  who  would  for  the  time  being  have  been 

*^'  entitled  to  the  rents  and  profits  of  the  hereditaments  ana  premises  so 

purchased,  taken,  or  used  for  the  purposes  of  this  Act,  in  sach  manner 

as  the  said  commissioners  or  trust^  or  other  persons  as  aforesaid,  shidl 

think  fit ;  or  in  case  of  infancy  or  lunacjr,  then  to  his,  her,  or  their 

guardian  or  guardians,  committee  or  committees,  to  and  for  the  use  and 

benefit  of  such  person  or  persons  so  entitled  respectively. 

On  pay*  87.  And  be  it  further  enacted  that  upon  payment  of  anj  som  or  sums 
ment  of  so  agreed  or  awarded  to  the  party  or  pj^ties  to  whom  the  same  shall  he 
the  BO  awarded,  or  upon  the  deposit  of  the  same  in  the  Bank  of  £nfl]and  in 

purchase  manner  by  this  Act  directed  (as  the  case  may  beX  the  said  lanSs,  tene- 
monej  ments,  and  hereditaments,  in  respect  whereof  the  same  shall  have  been 
premises  ^  ^^  oi-  deposited  as  aforesaid,  shall  vest  in  the  commissioners  or 
to  vest  in  trustees,  or  other  persons  as  aforssaid  for  the  time  being,  in  manner  and 
"^"lljjj^t^  for  the  purposes  aforesaid,  who  shall  be  deemed  in  Giw  to  be  in  ^ 
'       actual  possession  thereof  to  all  intents  and  purposes  what»)ever,  freed 

and  dLBchamd  from  all  former  and  other  estates,  rights,  titles,  interraCs^ 

claims,  and  demands  whatsoever. 
Where  any 

ocestion  88.  Provided  always,  and  be  it  further  enacted,  that  where  any 
shall  arise  question  shall  arise  touching  the  title  of  any  person  to  any  money  to  be 
touching    pi^i^  ^^  ^e  Bank  of  England  in  the  name  and  with  the  privity  of  the 
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AccountanfrQeneial  of  the  Court  of  Chancery,  in  pursuance  of  this  Act,  Apt^ndz. 
for  the  purchase  of  any  lands,  tenements,  or  hereditaments,  or  of  any       — 
estate,  nght,  or  interest  in  any  lands,  tenements,  or  hereditaments  to  be  Ji^^^ 
purchased  in  pursuance  of  this  Act,  or  to  any  hank  annuities  to  be  t^e  wraon 
purchased  with  any  such  money,  or  the  dividends  or  interest  of  any  such  ^ho  sLdl 
bank  annuities,  the  person  or  persons  who  shall  have  been  in  possession  i^q  ^^ 
of  sach  lands,  tenements,  or  hereditaments  at  the  time  of  such  purchase,  poflses- 
and  all  persons  claiming  under  such  person  or  persons  or  under  the  gion  of 
possession  of  such  person   or   persons,  shall  be  deemed    and   taken  lands,  ke^ 
to  have   been  lawfully  entitled  to   such  lands,  tenements,  or   here-  at  the  time 
ditaments,  according  to  such  possession,  until  the  contrary  shall  be  of  such 
shown  to  the  satisfaction  of  the  said  Court  of   Chancery ;  and    the  P"{j^VJf®» 
dividends  or  interest  of  the  bank  annuities  to  be  purchased  with  such  5       rf 
money,  and  also  the  capital  of  such  bank  annuities,  shall  be  paid,    ®??5.ti 
applied,  or  disposed  of  accordingly,  unless  it  shall  be  made  appear  to  ^^^^ 
the  said  Court  that  such  possession  was  a  wrongful  possession,  and  that  according 
some  other  person  or  persons  was  or  were  lawfully  entitled  to  such  lands,  to  such 
tenements,  or  hereditaments,  or  to  some  estate  or  interest  therein.         possession, 

unless,  &c. 

89.  Provided  also,  and  be  it  further  enacted,  that  where  by  reason  of  The  Court 
any  disability  or  incapacity  of  the  person  or  persons  or  corporation  of  Chan- 
entitled  to  any  lands,  tenements,  or  hereditaments  to  be  purchased,  or  eery  may 
purchased  under  the  authority  of  this  Act,  the  purchase-money  for  the  order 
same  shall  be  required  to  be  paid  into  the  Court  of  Chancery,  and  to  be  reasonable 
applied  in  the  purchase  of  other  lands,  tenements,  or  hereditaments  to  expenses 
be  settled  to  the  like  uses  in  pursuance  of  this  Act,  it  shall  be  lawful  ^^  P°^~ 
for  the  said  Court  of  Chancery  to  order  the  expenses  of  all  purchases  ^^hase  to  be 
from  time  to  time  to  be  made  in  pursuance  of  tnis  Act,  or  so  much  of  ff     ^ 
such  expenses  as  the  said  Court  shall  deem  reasonsonable,  to  be  paid  by  niiadonew 
the  said  commis^^ioners  or  trustees,  or  other  persons  as  aforesaid,  who  ^ui,Ca)      ' 
flihall  from  time  to  time  pay  such  sums  of  money  for  such  puposes,  as  the 
said  Court  shall  direct 

There  was  some  divergence  of  opinion  as  to  whether  costs  of  obtaining  an 
interim  investment  or  of  payment  out  were  payable  by  the  authority  taking 
"the  land.  See  Ex  paHe  Vicar  of  St.  Sepulchre,  33  L.  J.  Ch.  372  ;  In  re 
Sounder^*  Ettate,  10  Eq.  632  ;  In  re  Merceron,  7  Ch.  D.  184  ;  Ex  parte 
Mereera  Company,  10  Cn.  D.  481.  The  Judicature  Act,  1890,  s.  5,  has  given 
the  court  full  discretion  in  these  cases,  and  costs  will  be  awarded  as  under 
section  80  of  the  Lands  Clauses  Act,  1845,  ante,  p.  193.  In  re  FUher  (1894), 
1  Ch.  450,  where  the  Court  ordered  the  costs  of  the  payment  out  of  money  paid 
in  nnder  tins  Act  to  be  paid  by  the  authority  taking  the  land. 

90.  And  be  it  further  enacted,  that  every  tenant  at  will  or  lessee  for  Tenants  at 
a  year,  or  any  other  person  or  persons  in  possession  of  any  such  houses,  ^H*  ^-i 
boildiii^  lands,  tenements,  and  hereditaments,  or  any  part  thereof,  ^  deliver 
which  shall  be  purchased  by  virtue  and  for  the  purposes  of  this  Act,  P<»«f«8io^i 
and  who  shall  have  no  greater  interest  in  the  premises  than  as  tenant  at  ^  "*.?  , 
will  or  lessee  for  a  year,  or  from  year  to  year,  shall  deliver  up  the  posses-  ""^tioB^" 
eion  of  such  premises  to  the  said  commissioners,  or  trustees,  or  other  °^"*^ 
persons  as  aforesaid  having  the  control  of  the  pavements  in  the  streets 
OP  public  places  in  the  parochial  or  other  division  within  the  jurisdiction 
of  thia  Act,  wherein  such  houses,  buildings,  lands,  tenements,  and  here- 
ditamentfi^  or  to  such  person  or  persons  as  the  said  commissioners  or 
trustees,  or  other  persons  as  aforesaid  shall  appoint  to  take  possession 
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of  Um  Mutoei  vpon  baring  nx  eiletidAr  tnontlLs'  notiM  to  q^it  Mftl 
*-*       famemoftk  from  the  Mdd  comiiiiMion«n  or  tmsteefi,  ot  other  pen^ms  ai 
afbrtMldf  or  from  the  penon  or  penotis  to  Authorised  by  them  ;  and 
0ttch  penoii  or  persons  in  poesMsion  shAll  at  the  end  of  the  said  til 
ealenoar  monUifl)  whether  roeh  notice  be  giren  with  reference  to  the 
time  or  tttnes  of  «ueh  tenants  holding  or  not,  or  so  soon  ae  be«  fehe^  or 
thej  riiall  be  required,  peaceably  and  quietly  deliver  Up  the  poaeeaeion  erf 
the  nid  premises  to  the  said  ocnnmissioneri  or  trusteee,  at  other  persons 
as  aforesaid,  or  the  person  or  persons  authorised  by  the  said  oemmi»- 
sionen  or  tiusteaa,  or  other  persons  as  aforesaid,  to  take   poawMcion 
thereof ;  and  in  caae  ativ  such  tenant  sho'ild  be  compelled  to  qtiit  before 
the  exifiratinn  of  his  or  her  term  in  any  such  premiMSj  then  and  in  mA 
caw  ine  said  commissioners  or  trusteea,  or  other  Jieraons  as  afoiuaaid, 
shall  and  they  are  hereby  required  to  make  satisfaction  and  aompOMa^ 
tion  for  the  loss  or  damage  which  he  or  she  shall  or  mar  etuitain  there^  i 
and  in  case  any  diflfierenoe  or  dispute  shall  arise  as  to  the  anKPUnt  al  sack 
satisfaction  or  compensation,  tne  same  shall  or  mar  be  ddertaiaed, 
settled,  and  aacotamed  by  a  jury,  in  such  and  the  like  manner  as  the 
sum  or  sums  of  money  to  be  paid  for  the  purchase  of  any  lands,  Xeat- 
ments,  or  hereditam^ts  is  herein  directea  to  be  determinedi  setkkd, 
afid  a<k^ertained  ;   and  that  in  case  any  such  person  or  persona  so  in 
noAfiession  &s  aforesaid  shall  refuse  to  f^ve  sucn  poasesnon  as  aforcsaiti, 
ft  shall  and  itiay  be  lawful  to  and  for  the  said  commiseioneri  or  trustees, 
or  other  persons  as  aforesaid,  to  issue  their  preoept  or  precepts  to  the 
sheriff  or  sherifTai  or  bailiff,  or  other  proper  officer  of  the  city,  borough, 
or  county  wherein  such  paroohial  or  otner  district  shall  be  situate^  to 
deliver  possession  of  the  said  premises  to  such  person  or  perFons  as  shall 
in  such  precept  or  precepts  be  nominated  to  receire  the  same  ;  and  tha 
said  sheriff  or  sheriffs  or  bailiff,  and  every  other   proper    officer^  ia 
hereby  authorised  and  required  to  deliver  such  possession  accordin^j 
of  the  said  premises,  and  to  leA-y  such  costs  as  shall  accrue  from  the 
issuing  and  execution  of  such  precept  or  precepta  on  the  person  w 
perM)n8  so  refusing  to  f^ive  possession  as  aforesaid,  by  distress  and  sale 
of  his,  her,  or  their  gooda 

Mort-  gl,  A^nd  be  it  further  enacted,  that  all  and  eveiy  person  and  persoes 

f^f^^^  ^^  who  shall  hare  any  mortga^  or  mortgages  on  such  houses,  buildingii, 

tender  of    [g^dg^  tenements,  and  hereditaments,  toot  being  in  possession  thereof  by 

P"?9^     Tirtue  of  such  mortgage  or  mortgages,  shall  on  the  tender  of  the  prin* 

•^  to        "*P*^  money  and  interest  due  thereon^  together  with  the  amount  of  six 

conTey  ■     <>*"«tidar  months'  interest  on  the  said  principal,  bv  the  said  commis- 

^  *     sioners  or  tru^^tees,  or  other  persons  ha%nng  the  control  Of  the  paremeiits 

in  the  streeta  or  public  places  in  such  parochial  or  other  district,  within 

the  jurisdiction  of  this  Act,  wherein  the  said  houses,  buildings,  lalids, 

tenements,  and  hereditaments  shall  lie  or  be  as  aforesaid,  or  by  sneh 

person  or  persons  as  they  shall  appoint*  immediately  oonrey,  aaeign,  and 

transfer  such   mortgage  or  mortgages  to  the  said  oommisaionen  or 

trustees  or  other  persons  as  aforesaid,  or  to  such  person  or  persona  aa 

they  shall  appoint ;  or  in  case  such  mort<<a^  or  mortgagees  shall  hare 

notice  in  writing  from  the  said   commissioners  or  trustees  or  ether 

persons  as  aforesaid,  or  from  such   person  or  persons  as  they  shadl 

appoint,  that  they  will  pay  off  and  discharge  the  principal  mon^  and 

interest  which  sball  be  due  on  the  said  mortgage  or  mortgages  at  the 

end  or  expiration  of  six  calendar  months,  to  be  eomputed  from  the  dmf 

of  giving  such  notiee,  and  than  at  the  and  of  six  aaleiidaf  nioiilhi>  en 
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payment  of  the  principal  and  interest  so  due,  Buch  mort^ee  or  mort-  Appildz« 
gagees  shall  convey,  assign,  and  transfer  his,  her,  or  their  interest  in  the 
premises  to  the  said  commissioners  or  trustees  or  other  persons  as  afore- 
said, or  to  such  person  or  persons  as  shall  be  appointed  in  trust  for 
them  ;  and  in  case  the  mortgagee  or  mortgagees  shall  refuse  to  convey  on  refnaal, 
and  assign  as  aforesaid  on  such   tender  or  payment,  that  then  all  interest  to 
interest  on   every  such   mortgage   shall   from   thenceforth   cease  and  cease, 
determine. 

92.  Provided  always,  and  be  it  further  enacted,  that  in  case  the  sum  The  mort- 
due  upon  any  such  mortgage  or  mortgages,  with  all  interest  due  gagees  not 
thereon,  shall  amount  to  more  than  the  real  vcdue  of  the  premises,  to  be  to  be  paid 
ascertained  as  directed  by  this  Act,  then  the  said  commissioners  or  more  than 
trustees  or  other  persons  as  aforesaid  shall  not  be  liable  to  pay  to  the  ^^  ^^ 
mortgagee  or  mortgagees  more  than  such  real  value  of  such  premises,  so  '^^^^^,  ^ 
ascertamed  as  aforesaid.  premises. 

98.  And  be  it  further  enacted,  that  the  conveyance  of  any  such  Bargains 
estate  or  interest  of  any /mM  covert  to  the  said  commissioners  or  trustees  and  sales 
or  other  persons  as  aforesaid  for  the  time  being,  or  any  five  or  more  of  to  have 
them,  or  any  person  or  persons  in  trust  for  them,  by  indenture  or  the  force 
indentures  of  bargain  and  sale,  sealed  and  delivered  by  such/w/ie  covert,  of  fines  and 
in  the  presence  of  and  attested  by  two  credible  witnesses,  and  duly  recoveries. 
r  acknowledged,  and  to  be  enrolled  in  the  High  Court  of  Chancery 
within  six  calendar  months  after  the  making  thereof  shall  as  effectusdly 
and  absolutely  convey  the  estate  and  interest  of  such  feme  covert  in  the 
premises  as  any  fine  or  fines,  recovery  or  recoveries,  would  or  could  do. 
if  levied  or  suffered  thereof  in  due  form  of  law ;  and  further,  that  all 
baisains  and  sales  whatsoever  to  be  made  of  any  such  houses,  buildings, 
lands,  tenements,  and  hereditaments,  as  shall  be  purchased  by  the  com- 
missioners or  trustees  or  other  persons  as  aforesaid  for  the  time  being, 
by  virtae  and  for  the  purposes  of  this  Act,  and  enrolled  as  atoresaid. 
shall  have  the  like  force,  eiiect,  and  operation  in  law,  to  all  intents  ana 
purposeBy  as  any  fine  or  fines,  recovery  or  recoveries  whatsoever  would 
have  had  if  levied  or  suffered  by  the  bargainer  or  bargainei's,  or  any 
person  or  persons  seised  of  or  entitled  to  any  estate  or  mterest  in  the 
premises  in  trust  for  such  bargainer  or  bargainers,  in  any  manner  or 
lonn  whatsoever. 

94.  And  be  it  further  enacted,  that  upon  payment  of  the  principal  Upon  wiy- 
money  and  interest  due  on  any  mortgage  as  aforesaid  into  the  Bank  of  ment  of 
England,  at  the  end  of  six  calendar  months  from  the  day  of  giving  such  P"^cipai 
notice  as  aforesaid,  for  the  use  of  the  mortgagee  or  mortgagees,  the  j^^j^^ggt 
cashier  or  cashiers  of  the  bank  shall  give  a  receipt  or  receipts  for  the  j^^^  ^j^^ 
^d  money,  in  like  manner  as  is  hereinbefore  directed  in  coses  of  other  i^^nk, 
payments  into  the  bank  ;  and  thereupon  all  the  estate,  right,  title,  premises 
uterest^  use,  trust,  proper^,  claim  and  aemand  of  the  said  mortgagee  or  to  Test  in 
mortgagees,  and  of  all  and  every  person  or  persons  in  trust  for  him,  her,  the  com- 
or  them,  shall  vest  in  the  said  commisioners  or  trustees  or  other  persons  missioners, 
aa  aforesaid,  and  they  shall  be  deemed  to  be  in  the  actual  possession  of  &c. 
the  premises  comprised  in  such  mortgage  or  mortgages,  to  all  intents 
and  purposes  whatsoever. 

B6.  And  be  it  further  enacted,  that  all  sums  of  money,  or  other  con-  Monies  to 
sideration,  recompense,  or  satisfaction,  to  be  paid  or  made  pursuant  to  be  paid  or 
any  such  agreement  or  verdict  as  aforesaid,  or  in  di^change  of  any  sUch  tendered 
mortgage,  snail  be  paid  or  tendered  to  the  party  or  parties  entitled  to  before  any 
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tbe  nine,  or  paid  into  the  Bank  of  England  as  aforesaid,  before  the 
said  comnujudonen  or  trustees  or  other  persons  as  aforesaid,  or  any 
peiron  or  persons  authorised  by  them,  shall  proceed  to  pull  down  any 
fioui^  or  houj^s  or  other  erections  or  buildings  comprised  in  or  affected 
by  such  agreement^  verdict,  or  mortgage  respectively,  or  to  use  the 
ground  for  any  purposes  before  mentioned  in  this  AcL 

96.  And  be  it  further  enacted,  that  it  shall  and  may  be  lawful  to  and 
for  the  paid  commissioners  or  trustees  or  other  persons  aa  aforesaid,  firom 
'  ^     time  to  time  absolutely  to  pell  and  dispose  of  all  or  any  of  the  free- 
nK--  -  '*!^  ^^^^  ^  leasehold  estates,  lands,  houses,  hereditamenta,   and  premises 
^t»o«ntliey  ^j^j^j^  ^^^  hereafter  be  conveyed  to  them  in  pursuance  of  this  Art  or 
.^r^^^l^.       otherwise  :  Provided  that  the' said  freehold  or  leasehold  estates,  laod^ 
tM»**l^  the  houses,  hereditaments,  and  premises  so  purchased  are  first  offered  for 
^  c«er.  ^^  ^  *^®  respective  person  or  persons  of  or  from  whom  the  piemiaee 
respectively  were  purchased  by  or  on  behalf  of  the  said  commisaaoers 
or  trustees  or  other  persons  as  aforesaid  ;  and  if  such  person  or  persons 
respectively  shall  not  then  and  thereupon  agree  (except  witli  reepset  w 
and  on  account  of  the  price  thereof  as  hereinafter  mentioned),  or  shall 
refuse  (except  with  respect  to  and  on  account  of  the  price  Thereof)  to 
purchase  the  same  respectively  an  affidavit  shall  be  made  and  svoni 
i)efore  a  master  in  the  High  Court  of  Chancery,  or  before  one  of  His 
Majest}^s  iustices  of  the  peace  for  the  city,  borough,  or  countv  wheion 
such  parocnial  or  other  district  shall  be  situate  (who  are  hereby  r^«e- 
tively  empower^  and  directed  to  take  the  sameX  by  some  person  or 
persons  uninterested  in  the  said  freehold  or  leasehold  estates,  land^ 
nouses,  hereditaments,  or  premises,  stating  that  such  offer  was  inade  W 
or  on  the  behalf  of  the  said  commissioners  or  trustees  or  other  persons  as 
aforesaid,  and  that  such  offer  was  not  then  and  thereupon  agreed  to,  or 
was  refused  by  the  person  or  nersons  to  whom  the  same  was  so  offered ; 
and  that  any  such  affidavit  shall  in  all  courts  whatsoever  be  suffident 
evidence  and  proof  that  such  offer  was  made,  and  was  not  agreed  to,  or 
was  refused  by  the  person  or  persons  to  whom  such  offer  was  made,  as 
the  case  may  be  ;  and  in  case  such  person  or  persons  shall  be  desiiov 
of  repurchasing  the  same,  and  he,  she,  or  they,  and  the  said  commis- 
sioners or  trustees  or  other  persons  as  aforesaid,  shall  differ  and  not 
agree  with  respect  to  the  price  thereof,  then  the  price  or  prices  thereof 
shall  be  ascertained  by  a  jury,  in  the  manner  nereinbefore   directed 
with   respect  to  the   disputed  value  of  premises  to  be  purchased  ^ 
the   said   commissioners  or  trustees  or  other  persons  as  aforesaid  is 
pursuance  of  this  Act ;  and  the  expense  of  hearing  and  determiniag 
such    differences    shall   be   borne    and    paid  in   like    manner  as  is 
hereinbefore  directed  with  respect  to  such  purchase  made  by  the  said 
commissioners  or  trustees  or  other  persons  as  aforesaid  (mutatit  mutaniit); 
and  the  money  to  arise  by  the  sale  or  sales  which  may  be  made  by  the 
said  commissioners  or  trustees  or  other  persons  as  aforesaid,  of  such^ee- 
hold  or  leasehold  estates,  lands,  houses,  hereditaments,  and  premise^ 
shall  be  applied  by  the  said  commissioners  or  trustees  or  other  peisoos 
as  aforesaia  to  the  purposes  of  the  local  Act  or  Acts  of  Paruam^it 
relating  to  the  parochial  or  other  division  over  the  pavement  whereof 
they  shall  possess  a  control,  or  to  the  purposes  of  this  Act,  but  the  pur- 
chaser or  purchasers  thereof  shall  not  be  answerable  or  accountable  for 
any  misapplication  or  nonapplication  of  the  money  paid  bv  him  or  them 
for  such  freehold  or  leasehold  estates,  lands,  houses,  hereclitaments,  and 
premises. 


MBTEOPOLIS  MANAGEMENT  ACT,  1856.  787 

Appndz. 
THE  METROPOLIS  MANAGEMENT  ACT,  1855. 

18  &  19  Vict.  Cap.  120. 

An  Act  for  (he  better  Local  Management  of  the  Metropolis, 

[Hth  August,  1855.] 

♦  *•♦♦♦ 

Bj  section  68,  the  sewers,  with  the  exception  of  the  main  sewers,  are  vested 
in  the  Testries  and  district  boards,  the  main  sewers  are  vested  in  the  connty 
coancil.    Section  135. 

Throaghoat  this  Act  for  the  Metropolitan  Board  of  Works  read  the  London 
Connty  ConnciL 

69.  The  vestry  of  every  parish  mentioned  in  Schedule  (A.)  to  this  Vestries 
Act,    and    the   Board    of   Works    for  every   district    mentioned    in  and  dis- 
Schedule  (B.)  to  this  Act,  shall  ^bject  to  the  jwwers  by  this  Act  vested  tnct 
in  the  Metropolitan  Board  of  Works)  from  time  to  time  repair  and  boards  to 
maintain  the  sewers  under  this  Act  vested  in  them,  or  such  of  them  as  '^®P**'^»  *c., 
shall  not  be  discontinued,  closed  up,  or  destroyed  under  the  powers      ^^ 
herein  contained,  and  shall  cause  to  be  made,  repaired,  and  maintained  Jhem  and 
such  sewers  and  works,  or  such  diversions  or  alterations  of  sewers  and  from  time 
works,  as  may  be  necessary  for  effectually  draining  their  parish  or  to  time  to 
district,  and  shall  cause  all  lianks,  wharves,  docks,  or  defences  abutting  coustract 
on  or  adjoining  any  river,  stream,  canal,  pond,  or  watercourse  in  such  new  ones, 
parish  or  district,  to  be  raised,  strengthened,  or  altered  or  repaired,  &c. 
where  it  may  be  necessary  so  to  do,  for  effectually  draining,  or  pro- 
tecting from  floods  or  inundation  such  parish  or  district ;  and  it  snail 
be  lawful  for  any  such  vestry  or  district  ooard  to  cany  any  such  sewers 
or  works  through,  across,  or  under  any  turnpike  road,  or  any  street  or 
place  laid  out  as  or  intended  for  a  street,  or  throiigh  or  under  any  cellar 
or  vault  which  may  be  under  the  pavement  or  carriageway  of  any  street, 
and  into,  through,  or  under  any  lands  whatsoever,  making  compensation 
for  any  damage  done  thereby  as  hereinafter  provided  ;  and  it  shall  be 
lawful  for  any  such  vestry  or  district  board  from  time  to  time  to 
enlarge,  contract,  raise,  lower,  arch  over,  or  otherwise  improve  or  alter 
all  or  any  of  the  sewers,  watercourses,  and  works  which  shall  be  from 
time  to  time  vested  in  them  or  subject  to  their  order  and  control, 
and  to  discontinue,  close  up,  or  destroy  such  of  them  as  they  may  deem 
to  have  become  unnecessary  :  Provided  always,  that  no  new  sewer  shall 
be  made  without  the  previous  approval  of  the  Metropolitan  Board  of 
Works :  Provided  also,  that  the  discontinuance,  closing  up,  destruction, 
or  alteration  of  any  sewer  as  aforesaid  shall  be  so  done  as  not  to  create 
I  nuisance ;  and  if  by  reason  thereof  any  person  sliall  be  deprived  of 
the  lawful  use  of  any  covered  sewer,  it  shall  be  the  duty  of  the  vestry 
or  district  board  to  provide  some  other  sewer  or  a  drain  as  effectual  for 
his  use  as  the  sewer  of  which  he  is  so  deprived :  Provided  also,  that 
where  the  vestry  or  district  board  alter  any  sewer,  or  provide  a  new 
wwer  in  substitution  for  a  sewer  discontinued,  closed  up,  or  destroyed, 
they  may  contract  or  otherwise  alter  the  private  drains  communicating 
with  the  sewer  so  altered,  or  with  the  sewer  so  discontinued,  closed  up, 
or  destroyed,  or  may  close  up  or  destroy  such  private  drains,  and  provide 
new  drains  in  lieu  thereof,  as  the  circumstances  of  the  sewerage  may 
appear  to  them  to  require,  but  so  that  in  every  case  the  altered  or 
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sabrtitated  drain  uliall  be  as  effecttial  for  the  use  of  the  peiaon  entitlei 
- —       thereto  as  the  diain  previously  used. 

Bj  seetioti  58  of  the  Metropolis  Management  Act,  1862,  rertiies  and  local 
boands  maj  cootinne  tiie  sewen  ontnde  t^  limits  of  the  metropcdis. 


Where 


interfen 
with  any 
ancient 
0iilK  ftr^ 
compensa- 
tioB  to  be 
made,  or 
rights 
tbereiB 
purchased. 


86.  Provided  also,  that  where  any  work  by  any  vestry  or  district 
boanl  done  or  required  to  be  done  in  pursuance  of  the  provisions  of 
this  Act  interferes  with  or  prejudicially  affects  any  ancient  mill, 
or  any  right  connected  therewith,  or  other  right  to  the  use  of  water, 
full  compensation  sliall  be  made  to  all  persons  sustaining  danuas 
thereby,  m  manner  hereinafter  provided,  or  it  shall  be  lawful  for  the 
vestry  or  board,  if  they  think  fit,  to  contract  for  the  purchase  of  such 
mill,  or  anv  such  right  connected  therewith,  or  other  rieht  to  the  use  of 
water ;  and  the  provisions  of  this  Act  with  resoect  to  the  purdoses  by 
the  vestry  or  board  hereinafter  authorised  shall  be  applicable  to  ereir 
such  purchase  as  aforesaid. 

The  esrlier  part  of  this  tection  as  to  cleansing  ditches  has  been  Rpnkd  sad 
re-enacted  with  additions  in  section  43  of  the  Public  Health  (Loadaa)  AO, 
189l,jM«r. 


Owners, 

ax.,  to 
remove 
fotnre  pro- 
jections, 
on  notice 
from 
vertry  or 
district 
board. 


Penalty 

for 

neglect. 


Vestry  or 

district 
board  may 
remoTe 
existing 
ptrojec- 
tioDS,  and 
make  com- 
pensation 
tor  the 
same. 


119.  If  any  porch,  shed,  projecting  window,  step,  cellar  door,  or 
window,  or  steps  leading  into  any  cellar  or  othemise,  lamp,  lamp  poit, 
lamp  iron,  sign,  sign  post,  sign  iron,  showboard,  window  anutter,  wall, 
gate,  fence,  or  opening,  or  any  other  projection  or  obatructioii  placed  sr 
made  against  or  in  front  of  any  house  or  building  after  the  commence- 
ment of  this  Act,  shall  be  an  annoyance,  in  consequence  of  the  same 
projecting  into  or  being  made  in*  or  endangering  or  rendering  lea 
commodious  the  passage  along  any  street  in  their  parish  or  district,  it 
shall  be  lawful  for  the  vestry  or  district  board  to  five  notice  in  wzituog 
to  the  owner  or  occupier  of  such  house  or  building  to  remove  sodL 
projection  or  obstruction,  or  to  alter  the  same,  in  such  manner  as  the 
vestry  or  board  think  fit ;  and  such  owner  or  occupier  shall  within 
fourteen  days  after  the  service  of  such  notice  upon  nim  remove  such 
projection  or  obstruction,  or  alter  the  same  in  the  manner  directed  hj 
the  vestiy  or  board  ;  and  if  the  owner  or  occupier  of  any  auch  house  or 
building  neglect  or  refuse,  within  fourteen  oays  after  such  notice,  to 
remove  such  projection  or  obstruction,  or  to  alter  the  aame,  in  the 
manner  directed  by  the  vestry  or  board,  he  shall  forfeit  any  sum  not 
exceeding  five  pounds,  and  a  further  sum  not  exceeding  forty  shiUings 
for  every  day  auring  which  such  projection  or  obstruction  continnes 
after  the  expiration  of  such  fourteen  days  from  the  time  when  he  may 
be  con\icteu  of  any  offence  contrary  to  the  provisions  hereof. 

120.  It  shall  be  lawful  for  every  vestry  and  district  board,  if  aaj 
projection  or  obstruction  which  has  been  placed  or  made  against  or  in 
Iront  of  any  house  or  building  in  any  such  street(a)  before  the  com* 
mencement  of  this  Act  shall  be  an  annoyance  as  aforesaid,  to  cause  the 
same  to  be  removed  or  altered  as  they  think  fit :  Provided  always,  that 
the  vestry  or  board  shall  give  notice  in  writing  of  sudi  intended 
removal  or  alteration  to  the  owner  or  occupier  against  or  in  front  of 
whose  house  or  building  such  projection  or  obstruction  shall  be,  sevaa 
days  before  such  removal  or  alteration  shall  be  commenced,  and  shall 
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make  reaBonable  compensation  to  every  person  who  shall  incur  an^  loss  Appndz. 
or  damage  by  such  removal,  excepting  in  cases  where  the  obstruction  or       — 
projection  may  now  be  removaole  under  any  Act,  in  which  case  no 
compensation  shall  be  made. 

{a)  That  is  a  street  within  their  parish  or  district 

A  piece  of  land  in  front  of  hooses  between  a  footway  and  carriageway  nsed 
by  the  pnblic,  bat  also  by  the  occnpiers  of  the  houses,  was  held  not  to  be  a 
street  within  the  meaning  of  these  sections.  Le  Kece  t.  Vestry  of  Mile  End 
Old  Ttnon,  27  L.  J.  Q.  B.  208. 

These  sections  hare  been  held  to  repeal  impliedly  57  Geo.  3,  c.  xxix.,  s.  72. 
See  FwrUMeue  t.  8t,  Matthew,  Bethnal  Oreen  [1891],  2  Q.  B.  170.  Cf.,  St. 
Mary^  Iflingfon  v.  Qoodmam,,  23  Q.  B.  D.  154. 


DuUis  and  Powert  of  Metropolitan  Board  of  Works. 

135.  The  sewers  mentioned  in  Schedule  (D.)  to  this  Act,  being  the  ;\fain 
main  sewers  now  vested  in  the  Commissioners  of  Sewers  of  the  city  of  sewers 
London  and  in  the  Metropolitan  Commissioners  of  Sewers  respectively,  Tested  in 
witli  the  walls,  defences,  oanks,  outlets,  sluices,  flaps,  penstocks,  gullies,  the  Metro- 
grates,  works,  and  things  thereunto  belonging,  and  the  materials  thereof,  politan 
with  all  rights  of  way  and  passage  used  and  enjoyed  by  such  commis-  Board  of 
sioners  respectively  over  ana  to  such  sewers,  works,  and  things,  and  all  Works, 
other  rights  concerning  or  incident  to  such  sewers,  works,  and  things,  shall  *°"  power 
be  vest^  in  the  Metropolitan  Board  of  Works,  and  such  Board  shall  make  ^^T^ 
such  sewers  and  works  as  they  may  think  necessary  for  preventing  all  ^jlT 
or  any  part  of  the  sewage  within  the  metropolis  from  flowing  or  passing  sewers, 
into  tne  river  Thames  in  or  near  the  metropolis    .     .    .    .(a)    and  shall 
also  make  all  such  other  sewers  and  works,  and  such  diversions  or 
alterations  of  any  existing  sewers  or  works  vested  in  them  under  this 
Act,  as  they  may  from  time  to  time  think  necessarv  for  the  effectual 
sewerage  and  drainage  of  the  metropolis,  and  shall  discontinue,  close 
up,  or  destroy  such  sewers  for  the  time  beine  vested  in  them  under  this 
Act  as  they  may  deem  unnecessary,  and  such  Board  shall  from  time  to 
time  repair  and  maintain  the  sewers  so  vested  in  them,  or  such  of  them 
as  may  not  be  discontinued,  closed  up,  or  destroyed  as  aforesaid  ;  and 
for  the  purposes  aforesaid  such  Board    shall  have  full  power  and 
authority  to  cany  any  such  sewers  or  works  through,  across,  or  under 
any  turnpike  road,  or  any  street  or  place  laid  out  as  or  intended  for  a 
street,  as  well  beyond  as  within  the  limits  of  the  metropolis,  or  through 
or  under  any  cellar  or  vault  under  the  carriageway  or  pavement  of  any 
street,  and  into,  through,  or  under  any  lands  whatsoever  within  or 
beyond  the  said  limits,  making  compensation  for  any  damage  done 
thereby  as  hereinafter  provided,  and  aA  sewers  and  works  from  time  to 
time  made  bv  the  said  Board  shall  vest  in  them  ;  and  the  said  Board 
shall  cause  tlie  sewers  vested  in  them  to  be  constructed,  covered,  and 
kept  so  as  not  to  be  a  nuisance  or  injurious  to  health,  and  to  be 
properly  cleared,  cleansed,  and  emptied,  and  for  the  purpose  of  clearing, 
cleansing,  and  emptying  the  same  they  may  construct  and  place,  either 
above  or  under  ground,  such  reservoirs,  sluices,  engines,  and  other 
irorks  as  may  be  necessary,  and  may  cause  the  sewage  and  refuse  from 
such  sewers  to  be  sold  or  disposed  of  as  they  may  see  fit,  but  so  as  not  to 
ereate  a  nuisance,  and  the  money  arising  thereby  shall  be  applied 
towards  defraying  the  expenses  of  such  Board. 

(a)  Words  omitted  have  been  repealed. 
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C4mpnuati4f%,  —  The  eompenwiion  is  to  be  asBewed  and  recovered  as 
provided  br  aectioos  225  tnd  226,  ongt,  and  the  principles,  and  to  a  kifc 
extent  tbe'prooedare,  laid  down  niider  the  Lands  Claneea  Acts  are  adoptd. 
See  the  notes  to  sectionB  63  and  68  of  the  Lands  Clanses  Act,  1845.  atU, 
pp.  Ill  and  129,  for  the  principles  of  compensation  when  l&ndi?  are  taken  at 
m^nnoalj  affected.  The  erectioo  of  a  hoarding  in  a  street  while  sewers  m 
being  made  which  renders  access  to  premises  less  convenient,  gives  ni»  grooBd 
for  compentttioo.  Herring  v.  Metropolitan  Board  of  Work*^  34  L.  J. 
M.C.229. 

In  making  and  lajing  sewers  under  this  Act,  it  is  not  necessary  for  tiie 
aotboritj  to  parchase  the  buid  before  proceeding  to  cany  oat  the  worb; 
thej  mav  enter  npon  the  buid  and  construct  the  works.  See  the  notes  to  tbe 
Public  Health  (Support  of  Sewers)  Act,  1883,  ante^  p.  551,  and  PHen  t. 
Carton,  7  M.  ^  G.  548 ;  lAsUr  v.  LoUry,  7  Ad.  &  £.  124  ;  y&rtk  L^^im 
Railway  Qmpany  v.  Mrtropolitan  Board  of  Works^  28  L.  J.  Ch.  909. 
This  power  is  not  controlled  by  the  power  to  porduiae  land  gireo  bf 
sections  150—153,  pott,  Hfigkti  v.  Metropolitan  Board  ef  UWit,  9 
W.  R.517. 

If  a  sewrr  is  properly  constructed  and  managed  there  is  no  renedy  for 
tnbsequent  damage  to  adjoining  land  by  flooding.  Hamfnond  v.  Fotry  V  St. 
Paneras,  L.  R.  9  C.  P.  316 ;  Dixon  v.  Metropolitan  Board  nf  ITerlt,  7 
Q.  B.  D.  418.    If  there  has  been  negligence,  the  remedy  will  be  by  aetkA. 

If  support  is  required  for  a  sewer  from  adjacent  lands,  it  wns  heid  dst 
compensation  should  be  made  in  respect  thereof  before  sach  a  right  can  b 
acquired.  Metropolitan  Board  of  Worki  v.  Metropolitan  Bailway  Om- 
jMsy,  L.R.  3C.P.612. 

I'nder  the  rule  laid  down  in  In  re  Corporation  of  Budley,  8  Q.  B.  D.  SS, 
it  will  probably  be  presumed  that  such  support  is  conferred  bj  statute  and  tkit 
the  landowner  has  a  remedy  by  claiming  compensation,  bat  that  he  will  be 
liable  for  damages  if  he  injure  the  sewer.  See  A^onnanton  Gas  C^mpoMfi, 
Pope,  52  L.  J.  Q.  B.  629,  and  see  notes  to  the  Public  Health  (Sufipoft  d 
Sewers)  Act,  1883,  ante,  p.  553. 

The  Metropolis  Management  Act,  1858  (21  k,  22  Vict,  c  104),  &  X 
extended  the  }x>wers  of  this  section  so  as  to  enable  the  cooncil  to  cfect  works 
on  the  bed  of  the  Thames,  with  the  consent  of  the  Admiralty.  See  Browdm 
V.  Metropolitan  Board  if  WorU,  33  L.  J.  C  P.  233. 


i4iixiZiary  Powert  common  to  the  Meiropoliian  Board  of  Work$  and  to 
Vestries  and  District  Boards, 


Power  to        ISO.  It  sball  be  lawful  for  the  Metropolitan  Board  of  Works  sid 

Uianls  and  every  district  board  and  vestry  to  purchase,  or  to  take  on  lease  for  i«c^ 

T entries  to  term  as  they  may  think  fit,  any  land,  or  any  right  or  easement  in  or 

mirchase     over  any  land  which  they  may  deem  necessary  or  expedient  for  the 

lands,  &c,  formation  or  protection  of  any  works  which  they  are  authorised  to 

for  the        execute  under  this  Act,  also  any  offices  and  other  buildings,  yards, 

*  f  th*"^     stations,  or  places  for  deposit  of  refuse,  materials,  and  thincs,  or  any 

^^^  '^        land  for  the  erection  ana  formation  of  such  offices  and  other  Duildings, 

yards,  stations,  or  places  for  deposit ;  and  also  to  contract  for  the  pui^ 

chase,  removal,  or  abatement  of  any  milldam,  pound,  weir,  bank,  wall, 

lock,  or  other  obstruction  to  the  flow  of  water,  whereby  seweiafi>e  or 

drainage  is  interrupted  or  impeded,  and  for  the  purchase  of  any  land, 

or  any  ri^ht  or  easement  in  or  over  any  land,  which  it  may  be'  nco*- 

sary  or  expedient  to  purchase  to  prevent  the  obstruction  of  sewerage  of 

drainage  ;  and  also  to  purchase  or  take  on  lease  as  foresaid  the  whole 
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or  any  part  of  any  atreams  ot  springs  of  water,  or  any  rights  therein,  Appndz. 
which  appears  to  them  necessary  to  acquire  and  use  for  the  purposes  of  — 
cleansing  sewers  and  drains  and  the  other  purposes  of  this  Act,  or  any 
land  which  is  deemed  by  them  advisable  to  purchase  or  take  on  lease 
for  the  purpose  of  drawing  or  obtaining  water  from  springs,  or  by  sinkiug 
of  wells,  and  for  making  and  provicQng  reservoirs,  tanks,  aqueducts, 
watercourses,  and  other  works,  or  for  any  other  purpose  connected  with 
the  works  for  obtaining  such  supply  of  water  as  aforesaid  :  Provided 
always,  that  nothing  herein  contained  shall  authorise  the  said  Metro- 
politan Board,  or  any  district  board  or  vestry,  to  use  or  permit  to  be 
used  any  such  works  for  the  purpose  of  carrying  water  by  supply 
pipes  into  any  house  or  factory  for  domestic,  manufacturing,  or  com- 
mercial purposes. 

The  council  may  also  purchase  lands  for  making  roads  and  accommodation 
works,  see  Metropolitan  Management  Act,  1862,  pott, 

151.  For  the  purpose  of  enabling  the  said  Metropolitan  Board,  and  Certain 
every  district  board  and  vestry,  to  obtain  any  land,  or  any  right  or  provisions 
easement  in  or  over  any  land,  which  they  respectively  may  require  for  of  8  &  9 
the  purposes  of  this  Act,  "  the  Lands  Clauses  Consolidation  Act,  1845,"  Y^^^  ^'  1^ 
except  the  provisions  of  that  Act  with  respect  to  the  recovery  of  foriei-  ^°*^^^^ 
tuxes^  penalties,  and  costs,  shall,  subject  to  the  provisions  herein  con-  E^Ju^- 
tained,  be  incorporated  with  this  Act ;  and  the  provisions  of  the  said  ^^x 

Act  so  incorporated  with  this  Act  which  woidd  be  applicable  in  the 
case  of  a  purchase  of  any  land  shall  be  applicable  in  the  case  of  the 
purchase  of  a  right  or  easement  in  or  over  any  land  ;  and  for  the  pur- 
poses of  this  Act  the  expression  "  the  promoters  of  the  undertaking," 
wherever  used  in  the  said  Lands  Clauses  Consolidation  Act,  shall 
mean  the  Metropolitan  Board,  or  the  district  board  or  vestry,  acting 
under  the  provisions  of  the  said  Act  and  this  Act,  as  the  case  may  be. 

152.  Provided  always,  that  the  provisions  of  the  said  Lands  Clauses  Lands  not 
Consolidation  Act  "  with  respect  to  the  purchase  and  taking  of  lands  to  be  taken 
otherwise  than  by  agreement "  shall  not  be  incorporated  with  this  Act,  compulso- 
save  for  enabling  the  Metropolitan  Board  of  Works,  to  take  land,  or  any  ^^y» 
light  or  easement  in  or  over  land,  for  the  purpose  of  making  any  sewers  w^^  ^ 
or  works  for  preventing  the  sewage  or  any  part  of  the  sewage  within  1?*!^  ^" 
the  metropolis  from  passing  into  the  Thames  in  or  near  the  metropolis,  3^1^^^ 

or  otherwise  for  the  purpose  of  the  sewerage  or  drainage  of  the  metro-  ^^  ^^q. 
polls  :  Provided  also,  that  no  land,  or  right  or  easement  in  or  over  gent  of 
land,  for  the  purposes  aforesaid,  shall  be  taken  compulsorily  by  the  said  Secretary 
board,  without  the  previous  consent  in  writing  of  one  of  Uer  Majesty's  of  State. 
principal  Secretaries  of  State. 

163.  The  Metropolitan  Board  of  Works,  before  applying  for  the  Previous 
consent  of  the  Secretary  of  State  for  taking  land,  or  any  right  or  ease-  notice  to 
ment  in  or  over  land,  compulsorily,  as  aforesaid,  shall  publSh,  once  at  ^  given, 
the  least  in  each  of  four  consecutive  weeks,  in  one  of  the  daily  news- 
papers published  in  the  metropolie^  an  advertisement  describing  the 
nature  of  the  works  in  respect  of  which  the  land,  right  or  easement,  is 
proposed  to  be  taken,  naming  a  place  where  a  plan  of  the  proposed 
works  is  open  for  inspection  at  all  reasonable  hours,  and  stating  the 
quantity  01  land  or  the  particulars  of  the  right  or  easement  that  they 
require  for  the  purpose  of  such  works,  and  shall  serve  a  notice  on  the 
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ownen  or  repfoted  ownen,  lesaeesi  or  reputed  leaeees,  and  occnpiets  (A 
the  land  intended  to  be  taken,  or  of  tne  land  in  or  over  which  rodi 
right  or  easement  is  intended  to  be  taken,  such  service  to  be  made  foor 
weeks  previously  to  the  application  to  such  Secretary  of  State,  and  socb 
notice  shall  state  the  particulars  of  the  land,  riglkt,  or  easement  to 
required,  and  that  the  Metropolitan  Board  are  willing  to  treat  for  tl» 
purchase  thereof,  and  as  to  the  compensation  to  be  made  for  the  damage 
that  may  be  sustained  by  reason  of  the  proposed  worksw 

The  effect  of  these  notices  is  net  dear,  uor  does  it  appear  whether  thej  sr 
to  tike  the  place  of  a  notice  to  treat  nnder  section  18  of  the  Lands  Cksai 
Act,  1S43,  atU^,  p.  33.  If  they  are  similar  to  the  notices  to  be  serrcd  before 
applying  for  a  proTifSoaal  older  ss  under  section  176  of  the  PnUic  Ht%kh 
Act,  1875,  ante,  p  511,  ther  would  have  no  effect  upon  the  legal  n^  of  the 
parties.  On  the  other  hand,  if  the  Secretary  of  State  gives  h^  coBiQit,  tfc^ 
may  be  regarded  as  baring  the  same  effect  as  a  notice  to  treat.  CL,  Bird  r. 
Vestry  of  St.  Marylehone,  20  L.  T.  (N.8.)  697,  and  Burget  v.  Bnttd  &»i- 
ftfry  Authority,  50  J.  P.  455. 

164.  The  Metropolitan  Board  of  Works,  and  any  district  botid  cf 
vestry,  may  sell  and  dispose  of  any  land  purchased  by  them  nnda  thk 
Act,  and  any  property  whatsoever  vested  m  them  under  this  Act,  which 
it  mav  appMu:  to  them  may  be  properly  sold  or  disposed  of ;  and  for 
completing  and  carnring  any  such  sale  of  any  laua  into  effect  soch 
boara  may  make  snd  execute  a  conveyance  of  the  land  sold  and  dispoeed 
of  as  aforesaid  unto  the  purcha<^r,  or  as  he  shall  direct,  and  such  con- 
veyance shall  be  under  tne  seal  of  the  said  board  or  vestry ;  and  tl^ 
word  **  grant "  in  such  convej-ance  shall  have  the  same  operation  as  by 
the  said  Lands  Clauses  Consolidation  Act,  1845,  is  given  to  the  same 
word  in  a  conveyance  of  lands  made  by  the  promot-ers  of  the  under- 
taking ;  and  a  receipt  under  the  seal  of  the  said  board  or  vestry  shall  be 
a  sufhcient  discharic^  to  the  purchaser  of  any  such  land  or  any  other  soch 
property  as  aforesaid  for  the  purchase  money  in  such  receipt  expiesKd 
to  be  received  ;  and  the  money  arising  from  such  sale  of  any  land  noi- 
ohased  under  this  Act,  and  (except  as  nereinafter  otherwise  providea)  of 
any  such  property,  shall  be  applied  in  aid  of  the  rate  out  ot  which  the 
expenses  of  tne  purchase  of  such  land  or  providing  such  property  have 
been  or  are  authorised  to  be  defrayed  under  this  Act ;  and  the  mooer 
arising  from  the  sale  of  any  property  vested  in  any  such  board  or  vestiy 
under  this  Act,  and  which,  before  becoming  so  vested,  was  vested  in  any 
commissioners  or  other  body,  or  in  an^  omcer  of  any  commissioners  or 
other  body,  or  in  any  surveyor  of  highways,  shall  be  applied  in  or 
towards  the  discharge  of  any  debts  or  liaoilities  for  the  discharge  whereof 
rates  are  by  this  Act  authorised  to  be  raised  in  the  parish,  or  part,  to  the 
commissioners  or  other  body  for  the  management  of  the  paving,  lighting 
or  cleansing  whereof  such  property  may  have  belonged  oef ore  the  com- 
mencement of  this  Act,  and,  subject  as  aforesaid,  shaJl  be  applied  in  aid 
of  such  rate  to  be  raised  under  this  Act  in  such  parish  or  part  as  to  the 
board  or  vestry  disposing  of  such  property  may  seem  just ;  and  any 
such  board  or  vestry  may  let  any  land  purchased  by  or  vested  in  them 
under  this  Act,  and  which  for  the  time  being  is  not  required  for  the 
purposes  thereof,  in  such  manner  and  on  such  terms  as  such  board  or 
veatxy  may  aeem  fit 

Owners  of      156.  Provided  always,  that  where  any  land  or  any  right  or  eaaement 
land  may    i^  or  over  land  is  purchaaed  by  the  laid  Metnq>olitaa  Board,  or  any 
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district  board  or  vestry,  under  this  Act,  it  shall  be  lawful  for  the  owners  Appndz. 
of  or  parties  entitled  to  sell  or  convey  such  land,  right,  or  easement  to       — 
reserve  upon  the  sale  thereof  to  such  board  or  vestry  in  and  by  the  ^""i^ 
conveyance  such  right  or  pre-emption  to  the  person  for  the  time  being  ^  j^^  ^^ 
entitled  to  the  land  (if  anv)  from  which  the  land  so  purchased  was  p^^mn. 
severed,  or  in  or  over  which  such  right  or  easement  is  granted,  as  is  ^^^^ 
provided  by  sections  128,  129,  and  130  of  the  said  Lands  Clauses  Con* 
solidation  Act ;  bnt^  except  where  such  right  or  pre-emption  ib  so 
reserved,  there  shall  be  no  sach  rieht,  notwithstanding  the  incorporation 
of  the  said  Lands  Clauses  Consolidation  Act  with  this  Act. 


ApputU. 

211.  Any  person  who  deems  himself  aggrieved  by  any  order  of  any  Power  to 
vestry  or  district  board  in  relation  to  the  l^el  of  any  building,  or  any' appeal 
order  or  Act  of  any  vestry  or  district  board  in  relation  to  the  construe-  against 
tion,  repair,  alteration,  stopping  or  filling  up,  or  demolition  of  any  orders  and 
building,  sewer,  drain,  watercloset,    privy,  ashpit,  or  cesspool,  may,  *c*»  of 
within  seven  days  after  notice  of  any  such  order  to  the  occupier  of  the  ▼««'"«■ 
premises  affected  thereby,  or  after  such  Act^  appeal  to  the  Metropolitan  ^^d  dis- 
JBoard  of  Works  against  the  same ;  and  all  such  appeals  shall  stand  L^li.  • 
referred  to  the  committee  appointed  by  such  board  for  hearing  appeals  as  ^SJJ?JiJ^ 
herein  provided  ;  and  such  committee  shall  hear  and  determine  all  such  constrac- 
appeals,  and  may  order  any  costs  of  such  appeals  to  be  paid  to  or  by  the  tion  of 
v^try  or  district  board  by  or  to  the  party  appealing,  and  may,  where  works. 
they  seem  fit,  award  any  compensation  in  respect  of  any  Act  done  by 
any  such  vestry  or  district  board  in  relation  to  the  matters  aforesaid  ; 
provided  that  no  such  compensation  shall  be  awarded  in  respect  of  any 
such  Act  which  may  have  been  done  under  any  of  the  provisions  of 
this  Act  on  any  default  to  compljr  with  any  such  order  as  aforesaid, 
unless  the  appeal  be  lodged  within  seven  days  after  notice  of  such 
order  has  been  given  to  the  occupier  of  the  premises  to  which  the  same 
relfi^ea. 


^__,  In  every  case  where  the  amount  of  any  damage,  costs,  ov  Compcn- 
expenses  is  by  tms  Act  directed  to  be  ascertained  or  recovered  in  a  nation, 
sammary  manner,  or  the  amount  of  any  damage,  costs,  or  expenses  is  damage, 
by  this  Act  directed  to  be  paid,  and  the  method  of  ascertaining  the  *°^  **" 
amount  or  enforcing  the  payment  thereof  is  not  provided  for,  such  P®'^* 
amount  ^aU,  in  case  of  dispute,  be  ascertained  and  determined  by  and  ™I-. 
shall  be  recovered  before  two  justices  ;  and  the  amount  of  any  compen-  twined  and 
aation  to  be  made  under  this  Act  by  the  said  Metropolitan  Board,  or  recovered 
any  vestry  or  district  board,  shall,  unless  herein  otherwise  provided,  be 
settled,  in  case  of  dispute,  by  and  shall  be  recovered  before  two  justices, 
unless  the  amount  of  compensation  claimed  exceed  fifty  poimds,  in 
which  case  the  amount  thereof  shall  be  settled  by  arbitration,  accordmg 
to  the  provisions  contained  in  the  Lands  Clauses  Consolidation  Act, 
1845,  which  are  applicable  where  questions  of  disputed  compensation 
are  authorised  or  required  to  be  settled  by  arbitration.(a) 

(0)  SeetioDiSfr— 87,  ante,  pp.  61--8a 
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826.  When  the  aznoant  of  any  compensatioii,  or  of  any  dimage, 
—^    ,  eocU,  or  expenaea,  is  to  be  determined  by  or  to  be  recovered  before  two 
^'''^^  joatioeB,  it  shaU  be  lawful  for  any  justice,  upcm  the  application  of  either 
jj  pATty,  to  summon  the  other  party  to  appear  before  two  justices,  at  a 
*      time  and  place  to  be  named  in  such  summons  ;  and  upon  the  appear- 
ance of  such  parties,  or,  in  the  absence  of  either  of  them,  upon  proof  d 
due  sorioe  oi  the  sunmions,  it  shall  be  lawful  for  such  two  justices  to 
hear  and  determine  the  matter,  and  for  that  purpose  to  examine  esd 
parties,  or  any  of  them,  and  their  witnesses,  on  <»th,  and  make  suk 
order  aa  well  as  to  coats  as  otherwise,  as  to  them  may  seem  just 

As  toproceedings  before  justiceB,  see  the  notes  to  sectiGns  22  and  24  of  tk 
Lands  Cfanssi  Act,  1845,  amU,  pp.  55  and  59. 

A  metropolitan  magistrate  can  exercise  the  powers  of  two  justices.    S  Jt  3 
Vict,  c  n,  1. 14. 

The  method  of  settling  compensation  proTided  in  these  aectioDS  is  foOoved 
in  the  later  statotea,  as,  for  example,  the  Public  He&lth  CLondoo)  Act,  i^l, 
s.  43,  jMae  ;  the  London  Building  Act,  1894,  m.  15  and  23.  In  die  Jf eCnfnfif 
Hanagement  (Thames  Rirer  Prerention  of  Floods)  Act,  1879,  /wf,adifERBt 
method  is  proTided. 


;^*roosed-         280.  No  Act,  order,  or  proceeding  in  pursuance  of  this  Act,  or  in 
I  not      relation  to  Uie  execution  thereof,  shall  be  quashed  or  vacate  for  vmt 
of  form,  nor  shall  the  same  be  removed  by  certiorari  or  otherwise  inko 
any  of  the  superior  Courts,  except  as  herein  specially  provided. 

^i  loraa.  This  is  snbject  to  the  (qualification  that  a  writ  of  certiorari  will  lie  if  tk 

^^  CoHt  has  acted  without  jurisdiction.    See  section  145  of  the  Lands  CSsbhi 

Act,  1845,  ante,  p.  296,  and  notes  thereto. 


^o  be 


THE  METROPOLIS  MANAGEMENT  ACT,  1862. 

26&26VICT.  Cap.  102. 

An  Ad  to  amend  the  Mdropoiie  Local  Management  AcU. 

[7th  August,  1862.] 
*  *  *  *  « 

powsr  Id        ^^*  '^^  compulsory  powers  of  taking  land  given  to  the  said  Metro- 

Ut^       politan  Board(a)  by  the  firstly-recited  Act(6)  and  the  "  Lands  Cboses 

poiitaa        Consolidation  Act,  1845,''  shall,  subject  to  the  conditions  and  restrictioBS 

Baaid  to     in  the  firstly -recited  Act  contained,  extend  and  be  applicable  tx)  the 

take  lands  taking  of  any  lands  which  they  may  require  for  the  purpose  of  makisg 

for  roads,    convenient  roads  or  ways  to  or  in  connection  with  any  sewei^  or  wcfks 

itc  vested  or  hereafter  to  be  vested  in  the  said  Board,  or  whidi  they  may 

require  for  making  roads  or  ways  during  the  construction  of  any  sewage 

worksj  or  for  spoil  banks,  or  places  of  deposit  of  surplus  earth  or  other 

materials  in  the  execution  of  any  such  works. 

(a)  The  London  County  OounciL 

lb)  That  is,  the  Metropolis  Management  Act,  1855,  ss.  150—155,  eaU, 
p.  790. 

Formation      26.  It  shall  be  lawful  for  the  said  Metropolitan  Board  to  make  ai^ 
and  main-  ^pftint^in  any  bridges,  arches,  culvertsi  passages,  or  roads  over,  under,  or 
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bj  the  sides  of  or  leading  to  or  from  any  uewage  works  constructed  or  Appndx. 
to  be  constructed  by  them,  which  they  may  deem  necessary  and  con-       — 
veiiient  for  preserving  the  conmiunications  between  lands  through  which  tena^ce  of 
the  said  works  may  have  been  or  may  be  made  or  carried  :  Provided  hndges, 
that  it  shall  be  lawful  for  the  said  Board  to  contract  and  agree  with  the  cfiJfjL 
owners  and  occupiers  of  lands  to  pay  them,  or  any  of  them,  compensation  ^^    ^ 
in  lieu  of  making  or  maintaining  such  bridges  or  other  works. 

These  are  accommodation  works  similar  to  what  are  reqaired  under  the 
Bail  ways  Clauses  Act^  1845,  ante,  p.  351,  which  act  is  not  incorporated 
with  this  one.  By  section  24  the  county  council  are  bound  to  maintain  these 
vrorks. 


82.  Whereas  it  is  in  and  by  the  firstly-recited  Act  provided  that  the  Communi- 
Metropolitan  Board  of  Works  shall  from  time  to  time,  in  order  to  cations 
secure  the  efficient  maintenance  of  the  main  and  general  sewerage  of  between 
the  metropolis,  make  such  general  or  special  orders  as  to  them  may  sewers  in 
seem  proper  for  the  guidance,  direction,  and  control  of  the  vestries  of  different 
parishes  and  district  boards  in  the  levels,  construction,  alteration,  main-  Parishes  or 
tenanee,  and  cleansing  of  sewers  in  their  respective  parishes  or  districts,  districts, 
and  for  securing  the  proi)er  connection  and  interconmiunication  of  the  ^     P*I' 
sewers  of  the  several  parishes  and  districts,  and  their  communications  ^^™. 
with  the  main  sewers  vested  in  the  said  Metropolitan  Board,  and  generally  gatira&c. 
for  the  guidance,  direction,  and  control  of  vestries  and  district  boards  in  |q  qqq'.    ** 
lie  exercise  of  their  powers  and  duties  in  relation  to  sewerage  ;  and  all  gideratlon 
uch  orders  shall  be  binding  upon  such  vestries  and  boards  :  Be  it  enacted  thereof, 
hat  whenever  the  said  Metropolitan  Board  shall,  in  exercise  of  the  said 
»ower,  have  ordered  that  any  sewer  or  sewers  vested  in  the  vestry,  district 
oard,  or  other  board  acting  for  any  ][)arish  or  place  comprised  in  the 
chedules  of  the  firstly-recitwi  Act,  having  control  over  the  sewers  in  one 
arish,  district,  or  part,  shall,  for  the  purpose  of  outfall  or  otherwise, 
e  connected  with  any  sewer  or  sewers  vested  in  the  vestry  or  district 
card  of  another  pansh,  district^  or  part,  or  other  body  having  control 
ver  the  sewers  in  such  parish,  district,  or  part,  it  shall  be  lawful  for 
!ie  vestry,  district  board,  or  other  body  for  the  drainage  of  whose  parish, 
istrict^  or  part  such  connection  shall  be  required,  and  at  whose  in- ' 
ance  and  request  such  order  shall  have  been   made,  to  execute  all 
ecessary  works  as  well  within  their  own  parish,  district,  or  part  as 
ithin  any  other  parish,  district,  or  part,  which  shall  be  specified  in  the 
dd  Order  of  the  Metropolitan  Board  for  effecting  suco  connection : 
rovided  that  every  communication  to  be  made  by  any  vestry,  district 
>ard,  or  other  body  with  any  sewer  out  of  their  own  parish,  district,  or 
u-t^  shall  be  made  under  the  supervision  and  to  the  satisfaction  of  the 
lara,  vestry,  or  other  body  havmg  control  over  such  last- mentioned 
wer  ;  and  where  it  shall  appear  to  the  said  Metropolitan  Board  to  be 
[nitable  and  just,  under  the  circumstances  of  the  case,  that  any  vestry, 
lard,  or  other  body  so  connecting  their  sewers  with  the  sewers  vested 
another  vestry,  aistrict  board,  or  other  body,  should  pay  such  last- 
entioned  vestry,  board,  or  body  any  compensation  or  remuneration 
iher  in  one  sum  or  by  yeai-ly  or  other  payments,  for  the  use  of  their 
wer,  it  shall  be  lawful  for  the  said  Metropolitan  Board  to  order  and 
rect  payment  of  such  compensation  or  remuneration  accordingly  ;  and 
e  vestry,  board,  or  other  body  to  whom  such  payment  shall  be  directed 
be  made  may  recover  the  same  from  the  vestry,  lx>ard,  or  body  directed 
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ids.  hf  sadi  order  to  nukke  inch  parment  dther  by  action  at  lav  or  before  ft 
justioe  of  the  peaee  in  a  smniiiaiy  manner. 


84.  Where  any  works  anthonsed  by  tbis.  or  the  recited  Aefei  will 
interfere  with  any  rulway  or  canal,  the  board  or  vestrr  propoaog  to 
confitract  meh  works  shaljj  before  oc»nmencing  the  same,' give  notiee  m 
writinff  of  their  intention  so  to  do  to  the  companT  owning  snch  ruhra? 
t>r  canal,  and  shall,  tocether  with  such  notice,  deliver  a  plan  and  s^tion 
^     m  — -^^  ^    showing  the  nature  ofsuch  interference  ;  and  if  within  seven  days  ftft£r 
r»*  **!^i«i«ft.  ^^^  receipt  of  such  notice  the  company  shall  by  writing,  addressed  to 
'  the  boani  or  vestir,  object  to  the  manner  in  which  it  is  intended  to 

interfere  with  such  nalway  or  canal  respectively,  on  acooant  of  tk 
probable  interruption  or  endan^ring  of  the  traffic  thereon,  the  azoe 
works  shall  be  commenced  ;  and  it  shall  thereupon  he  referred  to  m 
engineer,  to  be  appointed  by  the  Board  of  Trade,  on  the  app&tfioD  of 
either  party,  to  aetennine  the  manner  of  executing  the  ssid  wfxks ; 
and  the  determination  come  to  by  such  engineer  shall  be  lisding  en 
both  parties. 

This  secCioD  restrictR  the  powers  giTen  by  sectioiw  €9  and  13a  oi  tfai 
Metropolta  Managcownt  Act,  1856,  which  ailowi  sewers  to  be  made  f^oasBj 


^  M  86.  Provided  always,  that  it  shall  not  be  lawful  for  any  board  cr 

f   *^^"rT       v^try  to  alter  the  level  of  any  railway  or  canal,  unless  with  theca&aait 

w^-*^   t^^    <^  ^^  company  owning  the  same  respectively,  or,  if  that  be  refused, 

vs^^'^^i^^*       with  the  consent  of  the  Board  of  Trade ;  and  provided  also,  that  nothing 

9-^^  in  this  Act  contained  shall  take  away  or  affect  the  right  of  any  rsilvt; 

or  canal  company  to  compensation  for  the  taking  or  injuriously  affectii^ 

of  any  land  or  propertv  of  such  company,  or  for  or  by  reason  of  tbe 

interruption  of  any  traflic  on  their  railway  or  canal,  or  for  any  dam^gsi, 

costs,  or  exjpenses  which  such  company  may  be  required  to  pay  in  oqd- 

sequence  ofsuch  interruption. 


THE  METROPOLITAN  COMMONS  ACT,  18©S. 

29  &  30  Vict.  Cap.  122« 

An  Act  to  make  provision  for  the  imomvementf  proUctiony  tmd 

nuni  of  commone  near  tM  nutropolu*  [10th  Ai^stt  19S^. 

♦  ♦  ♦  ♦  # 

Entstss  or  16-  ^^  estate,  interest,  or  right  of  a  profitable  or  beneficial  natore  in, 
riirhto  not  over,  or  affecting  a  common  shall,  except  with  the  consent  of  the  penai 
l/^  taken  entitled  thereto,  be  taken  away,  or  injuriously  afifected  by  any  schttDS) 
away  or  without  compensation  being  made  or  provided  for  the  ssme  ;  and  soch 
affected  compensation  shall,  in  case  of  difference,  be  ascertained  and  provided  in 
except  by  the  same  manner  as  if  the  same  compensation  were  for  the  oompulsofy 
consent,      purchase  and  taking  or  the  injunons  affecting  of  kmds  uiaar  this 
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provisionB  of  the  Lands  Claufies  Consolidation  Act,  1845,  and  the  Lands  Appndx. 
Clauses  Consolidation  Acts  Amendment  Act,  1860.  .  r" ' 

This  Act  which  has  been  amended  by  the  Metropolitan  Commons  Acts  of  compenaa^ 
1869  and  1878  enables  the  local  authority — the  county  council,  vestry,  or  ^^^' 
district  board---to  prepare  a  pcheme  for  the  management,  draining, -levelliug,  Settlement 
and  improyement  of  commons  within  the  metropolitan  police  district.    The  <>f  <^^- 
scheme  is  to  stRte  the  rights  of  persons  affected.    It  has  been  held  that  the  pensation 
right  to  a  sign  post  to  a  public-house  and  to  maintain  and  repair  it  was  a  under 
beneficial  right  within  the  meaning  of  this  section.    Hoare  t.  Metropolitan-  Lands 
Board  of  Work$,  L.  R.  9  Q.  B.  296.    As  to  the  right  of  the  lord  of  the  manor  Clauses 
to   dig  gravel,  see  Attorney- Oeneral  v.  Tysgen-Amhertt^  in  the  "Times,"  Act. 
April  2nd,  1879. 


METROPOLIS  MANAGEMENT  (THAMES  RIVER  PREVEN- 
TION  OF  FLOODS)  AMENDMENT  ACT,  1879. 

42  &  43  Vict.  Cap.  cxcvm. 

To  amsnd  ihe  Metropolis  Management  Act,  1865,  and  the  Acts  amendina 
the  saTMf  so  far  as  relates  to  the  protection  of  the  Metropolis  from  floods 
and  inundations  caused  by  the  overflow  of  the  river  Thames  and  for 
other  purposes,  [11th  August,  1879.J 


2.  In  the  construction  of  this  Act  the  following  words  and  expressions  Interpre- 
have  the  following  meanings,  unless  excluded  by  the  subject  or  context ;  tation  of 
(that  is  to  say,)  terms. 

The  expression  "  the  principal  Act "  means  the  Metropolis  Management  1?.^  ^^ 
Act,  1855,  as  amended  by  the  Metropolis  Management  Amend-  J  n2 
ment  Act,  1856,  and  the  Metropolis    Management    Amendment  2*5  ^  26 
Act,  1862  :  Vict. 

The  expression  "  the  Secretary  of  State  "  means  one  of  Her  Majesty's  c.  102. 
Principal  Secretaries  of  State  : 

The  expression  "the  Boai-d"  means  the  Metropolitan  Board  of 
Works: 

The  expression  "  person  "  includes  any  corporation,  whether  aggregate 
or  sole  : 

The  expression  "river  Thames"  includes  the  rivers,  streams,  and 
watercourses  within  the  flow  and  re-flow  of  the  tides  of  the  said 
river  within  the  limits  of  this  Act : 

The  expression  "bank"  and  the  expression  "dam"  includes  any 
bank,  wall,  fence,  wharf,  dock,  lock,  gate,  sluice,  dam,  or  defence,  or 
appliance,  whether  of  a  moveable,  temporary,  fixed,  or  permanent 
character,  for  the  protection  of  lands  within  the  limits  of  this 
Act  from  floods  or  inundations  caused  by  the  overflow  of  the  river 
Thames : 

The  expression  "  flood  works  "  means  the  entire  or  partial  construc- 
tion, alteration,  reconstruction^  in  the  same  or  any  altered  position 
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of  any  \mnik,  and  the  repnuing,  ndsing,  strengthening,  impraT^ 
ment,  or  removal  of  an^  rank,  and  the  enlargement,  contnetko, 
raising,  lowering,  arching  over,  improvement,  or  altentioQ  of 
any  newer,  channel,  or  watercourse,  and  the  disconUnuaDoe^ 
closing  up,  or  destruction  of  any  such  sewer,  channel,  or  water- 
course  necessary  for  the  protection  of  lands  within  the  limits  of 
this  Act  from  floods  or  inundations  cau^  by  the  oTeiibw  d 
the  river  Thames : 

The  expression  *' lands"  includes  messuagess  buildings,  enctions, 
hanks,  lands,  tenements,  and  here<litaments  of  any  tenure  and  lij^ts 
and  easements  in,  over,  under,  or  in  respect  of  the  same : 

The  expression  **  street,"  in  addition  to  the  meaning  aoigned  to 
the  same  tenn  hy  the  principal  Act,  includes  the  cazria^nT  of 
any  turnpike  road  and  any  county  bridge  and  any  pbice  la»i  oot  u 
a  street: 

The  expression  **  premises"  includes  lands  and  streets : 

The  expression  •'owner"  means  (except  where  otherwise  exjwwly 
provided)  the  person  for  the  time  being  receiving  the  n^ntoC 
the  lands  or  premises  in  connection  with  which  the  word  is  used, 
whether  on  his  own  account  or  as  agent  or  trustee  for  any  otba 
person,  or  who  would  so  receive  the  same  if  such  Isnds  or  picnustt 
were  let  at  a  mckrent,  and  includt«  any  commissionerB,  tni^ees,  <v 
other  persons  or  person  in  whom  the  premises  in  connection  vith 
which  the  said  word  is  used  are  vested,  or  who  are  charged  vitli 
the  control  or  management  of  the  same. 

«  *  *  «  t 

P»^«^  '*     14.  The  board,  the  Commissioners  of  Sewers  of  the  city  of  Loudon, 

e««J"J[J"   the  vestry  of  any  parish,  the  board  of  works  for  any  district,  or  idt 

®^  ?~      owner  of  premises,  in  the  execution  of  any  flood  works,  in  accoidaiw 

*******        with  the  provisions  of  this  Act,  may  carry  the  same  through,  alojft 

across,  or  under  any  street,  or  through,  along,  across,  or  under  any  oeDar 

or  vault  which  may  be  under  the  pavement  of  any  street,  and  ifitO| 

through,  along,  across,  upon,  or  under  any  lands,  and  may  for  flKb 

purpose  enter  upon  an^  such  cellar,  vault,  and  lands,  and  any  nremiflesia 

the  vicinity  of  or  adjoining  the  same  or  connected  therewith,  <^P^P^ 

sation  being  made  for  any  damage  done  thereby  in  manner  provided  by 

this  Act. 

Powers  of  15,  Where  for  the  purposes  of  executing  any  flood  works  in  aoorf- 
**?'^i  **!i  "^^  ^^^  *^®  provisions  of  this  Act  it  is  in  the  opinion  of  the  boan 
take  lands,  necessary  that  the  Commissioners  of  Sewers  of  the  city  of  London,  t« 
vestry  of  any  parish,  the  board  of  works  for  any  distnct,  or  any  onff 
of  premises  liable  under  this  Act  to  provide  for  the  execution  of  ^ 
works,  should  take  and  use  any  premises  not  vested  in  them  or  sikj^ 
to  their  control  or  management,  or  of  which  they  or  he  are  or  is  not  tbe 
owner,  or  that  the  board  for  the  purpose  of  executing  such  wore  n 
place  of  them  or  him  should  take  and  use  such  last-mentioned  pns^ 
then  and  in  every  such  case  the  board  mav  take  and  use  any  such  i^ 
mentioned  premises  which  ma?  be  required  for  the  purpose  of  execntipg 
such  works,  and  the  board  shall  for  such  purpose  have  and  majezeittfe 
all  the  powers  of  taking  land  conferred  up<m  Uie  board  by  the  prineipu 
Act  in  relation  to  the  taking  of  lands  for  works  for  the  porpose  of  tbe 
sewerage  or  drainage  of  the  metropolis. 
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For  ilie  purposes  of  notices  required  by  the  principal  Act  to  be  served  Appndx. 
Tipon  owners  or  reputed  owners  of  lands  before  applying  for  the  consent       — 
ox  the  Secretary  or  State  to  the  taking  of  lands  compulsorily,  the  term 
•*  owner  "  shall,  in  relation  to  premises  to  be  taken  for  the  purposes  of 
tliis  Act,  have  the  same  meaning  as  in  the  Lands  Clauses  Consolidation  8  &  9  Vict 
Act,  1846.  c.  18. 

When  the  Board  have  taken  any  premises  under  the  authority  of  this 
jLct,  they  may  by  writing  under  tneir  seal  authorise  the  Commissioners 
of  Sewers,  the  vestiy  of  any  parish,  the  board  of  works  for  any  district 
axid  any  owner  to  take  or  use  the  same  for  the  execution  of  any  flood 
"works  in  accordance  with  the  provisions  of  this  Act,  and  thereupon  such 
commissioners,  vestry,  district  board,  or  owner  may  for  such  purpose 
take  and  use  such  premises  or  any  of  them,  and  shall  in  respect  of  the 
same  have  all  and  the  same  powers  as  though  they  or  he  were  or  was 
tlie  board. 

16.  For  the  puipose  of  executing  any  works  under  the  authority  of  ^ovrer  to 
tLis  Act,  the  board,  the  Commissioners  of  Sewers  of  the  City  of  London,  S?!^™^* 
the  vestry  of  any  parish,  the  board  of  works  for  any  district,  and  any    ^ 
owner  of  premises  liable  to  execute  flood  works,  may,  subject  to  the  JT^-horea 
provisions  of  this  Act^  construct  any  such  works  through,  along,  over,  or  ^^^  y^  ^£ 
nnder  the  bed  and  soil  and  banks  and  shores  of  the  river  Thames  :  Pro-  n^^  j^y^ 
vided  always,  that  no   such  work  shall  be  constructed  in  or   upon  Thames, 
the  bed  or  shore  of   the  river   Thames  as  defined   by  the  Thames  20  &  21 
Conservancy  Act,  1857,  except  with  the  permission  of  the  conservators  Vict, 
of  the  said  river,  and  under  a  license  to  be  granted  by  the  said  con-  c.  cxlvii. 
Bervatois  in  accordance  with  the  provisions  of  the  said  last-mentioned  Act 

*  *  *  *  * 

18.  For  the  purpose  of  giving  effect  to  the  provisions  of  this  Act  Power  to 
any  en^eer,  surveyor,  district  surveyor,  or  other  person  duly  authorised  J'wpcct 
in  writing  by  the  Board  or  by  the  Commissioners  of  Sewers  of  the  City  **'"**• 
of  London,  or  by  the  vestry  of  any  parish,  or  by  the  board  of  works 
for  any  district,  or  by  any  owner  of  premises  liable  to  execute  flood 
works,  or  the  owner  of  such  premises,  may  enter  upon  any  premises 
upon  which  any  works  executed  or  to  be  executed  by  them  or  him  in 
pursuance  of  this  Act  are  or  will  be  situate,  for  the  purpose  of  inspect- 
ing or  taking  surveys  of  the  same,  at  any  time  between  the  hours  of 
nine  o'clock  in  the  forenoon  and  four  o  clock  in  the  afternoon  ;  and  if 
any  person  during  such  hours  refuses  to  allow  such  engineer,  surveyor, 
district  surveyor,  or  other  officer  or  person,  or  any  such  owner,  to  enter 
upon  any  such  premises,  or  obstructs  him  in  the  making  of  such  inspec- 
tion or  survey,  such  person  shall  be  liable  to  a  penalty  not  exceeding  ten 
pounds,  and  to  a  furtner  penalty  not  exceeding  five  pounds  for  every  day 
after  the  first  day  during  which  he  so  continues  to  act  in  contravention 
of  this  Act 


Compensation. 
i 

S5.  Any  person  or  body  who  claims  compensation  for  any  dama^  Mode  of 
{Caused  by  the  execution  of  any  flood  works  under  the  authority  of  this  ascer- 
i  Act,  or  in  respect  of  any  lands  or  any  interest  in  lands  taken  or  used  for  taining 
iflie  purposes  of  or  injuriously  affected  by  the  execution  of  flood  works  amount  of 
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Qiider  the  aotbority  of  this  Act,  maj  claim  such  cQiiLpeDSKtio&  (ram 

the  boftrd  ;   and  if  sach  person  ur  body  and  the  boaid  do  not  ap» 

uitMk\Mu^  with  respect  to  »uch  claim,  then,  and  in  every  snch  caae  the  validity 
^?^°f"^     of  Auch  claim  and  the  amount  of  snch  compensation  (if  any)panbk 
*"2f^    "*  rwpect  thereof  shall,  on  the  application  of  either  party,  be  aetf^ 
cxccndS    mined  by  arbitration  bv  the  standing  arbitrator  hereinafter  referred  to, 
of  flood      subject  to  and  in  accordance  with  the  proviaons  of  this  Act,  and  sdi 
wuriu.  Ice.  pn>^^ona  ahall  be  in  sttb^titution  for  the  provisions  with  respect  to 
the  tribunal   for  determining  the  settlement  of  questions  of  dispotcd 
compensation  contained  in  the  principal  Act  or  any  Act  incorponted 
therewith,  and  the  amount  of  compensation  payable  in  respect  of  ibj 
such  cUim,  when   agreed  upon  or   determinea  as  aforesaid,  shall  i 
paid  by  the  board  as  though  the   same  were   oomnensatioii  panble 
in  respect  of   lands  taken  under  the  authority  of  tbe  piindpal  Ad : 
Provided   always,  that  the  owner  or  occupier  of  any  lands  shall  sot 
be  entitled  to  any  compensation  on  account  of  the  execution  brltim- 
self  or  by  any  other  person  or  body  of  any  flood  works  for  whieli  aich 
owner  is  in  pursuance  of  this  Act  liable  to  provide  upon  aoj  kods  of 
which  he  is  the  owner  or  occupier  unless  after  the  execntiiai  (I  saeh 
lands  are  permanently  injuriously  affected  thereby,  and  iheiiailyvt 
the  extent  of  such  permanent  injury. 
Powera  of      26.  When  any  claim  is  made  for  compensation  tmder  tbe  aQthart? 
standing     of  this  Act  the*  standing  arbitrator  shall  have  power  to  dedde  Qpn 
arfaitimtor   the  validity  of  such   claim,  and  to  determine  what  (if  anj)  compa- 
••  ***  sation  shall  l>e  made  to  the  person  or  body  making  such  daim,  and 

*"'^*'"*^  ^^  in  adjudicating  upon  such  claims  the  standing  arbitrator  shaD  ha« 
2^**"**"  regard  to  the  nature  of  the  flood  works  with  respect  to  whidi  the 
claim  has  arisen,  the  manner  in  which  the  same  have  been  exeeottd, 
the  benefit  (if  any)  which  has  accrued  or  which  may  reasonaWy  be 
expected  to  accrue  to  the  person  or  body  making'  such  claim  hr 
revson  of  the  execution  of  such  works,  and  ^nersUy  to  all  tlx 
circumstances  of  the  case  ;  and  the  standing  arbitrator  msj,  in  d^ 
mining  the  compensation  to  be  paid  for  any  lands  or  interest  in  laui 
taken  or  iiguriously  affected  under  the  authority  of  this  Act,  accord- 
ing as  he  shall  think  fit,  include  in  or  exclude  from  such  compeoflr 
tion  an  allowance  in  respect  of  the  compulsoiy  powers  of  this  M 
and  he  may  make  such  order  as  to  the  payment  of  the  ooeta  of  sodi 
arbitration  wholly  or  in  part  by  the  board  or  the  claimant,  as  he  M 
think  just. 

Appoint-        27.  For  the  purpose  of  determining   the   validity  of  claiuB  fe 

ment  of      compensation  and  the  amount  of  compensation  payable  in  respect  a 

standmg     ^y  ^jj^j^   declared  to  be  valid   by  this   Act   directed  to  be  «ttW 

arbitrator.  ^^^  arbitration,  there   shall   be  an   arbitrator,  in  this  Act  called  the 

**  standing  arbitrator,"  appointing  and  acting  as  follows :  (ih^  ^ 

to  8ay,)_  ^     , 

(1.)  The  Secretary  of  State  shall,  before  the  31st  day  of  DecemW 

in  the  year  1879,  and  before  the  same  day  of  Deoemberm 

every  third  succeeding  year,  by  writing  under  his  hand  apfjin* 

a  standing  arbitrator  and  fix  the  remuneration  to  be  paid  to 

him,  and  every  person  so  appointed  shall  continue  in  oma 

for  three  years  from  such  31st  day  of  December  in  sack  jetfs 

respectively; 

(2.)  Any  standing  arbitrator  may  be  removed  from  his  office  oj  the 

Secretary  of  State  by  writing  under  his  hand  : 
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(8.)  If  any  standing  arbitrator  during  his  term  of  office  dies  or  Appndz, 
resigns,  or  is  removed  from  office,  the  Secretary  of  State  shall  — 
in  manner  afoi^said,  within  one  month  after  notice  of  his 
death  or  resignation  or  removal,  appoint  another  person  to 
be  a  standing  arbitrator  in  his  place,  and  the  person  so 
appointed  shall  continue  in  office  as  long  only  as  the  person  in 
whose  place  he  is  appointed  would  have  been  entitled  to 
continue  in  office : 

(4.)  The  remuneration  of  the  standing  arbitrator  shall  be  paid  by  the 
Board. 

Before  any  standing  arbitrator  enters  upon  the  duties  of  his  office  he 
shall,  in  the  presence  of  a  justice,  make  and  subscribe  the  following 
declaration  ;  (that  is  to  say,) 

"I,  ^.  B.,  do  solemnly  and  sincerely  declare  that  I  will  faithfully  and 
honestly,  and  to  the  best  of  my  skill  and  ability,  hear  and 
determine  all  matters  which  may  from  time  to  time  be  referred 
to  me  under  the  provisions  of  the  Metropolis  Management 
(Thames  River  Prevention  of  Floods)  Amendment  Act,  1879. 

A.  B." 

And  if  the  standing  arbitrator  having  made  such  declaration  wilfully 
acta  contraiy  thereto,  he  shall  be  guilty  of  a  misdemeanor. 

If  any  reference  is  pending  before  a  standing  arbitrator  at  the  time 
when  he  resigns  or  goes  out  of  office  by  effluxion  of  time,  il  shall  never- 
theless be  proceeded  with  by  him,  and  his  decision  shall  have  the  like 
effect  as  if  he  had  not  resigned  or  gone  out  of  office. 

28.  The  standing  arbitrator  shall  appoint  a  place  and  time  for  the  Proceed- 
hearing  of  any  matter  coming  before  nim,  and  shall  cause  six  days^  ingsbefore 
previous  notice  thereof  to  be  given  in  such  manner  as  he  shall  think  standing 
proper,  and  at  such  place  and  time  shall  consider  such  matter  and  hear  arbitrator, 
the  parties  appearing  by  themselves,  their  counsel,  solicitors,  or  agents, 
and  take   eviaence,  and  the  standing  arbitrator   mav  administer  an 
oath  or  affirmation  (where  an  affirmation  in  lieu  of  an  oath  would 
be  admitted   in  a  court  of  justice)   to    any   person   before  hearing 
any  evidence  from  him,  and  may  admit  the  affidavit  or  declaration  ot 
anyperson. 

The  standing  arbitrator,  on  the  application  of  any  party,  may  by 
summons  require  the  attendance  before  nim  of  any  person  to  be  examined 
as  a  witness  oefore  him,  and  may,  on  the  like  application,  by  summons 
recjuire  any  person  to  bring  before  him  all  books,  papers,  and  writings 
in  nis  possession,  custody,  or  control  relating  to  any  matter  to  be  inquir^ 
into  by  the  standing  arbitrator. 

Every  person  so  summoned  shall  attend  the  standing  arbitrator  and 
answer  all  questiona  touching  the  matter  to  be  inquired  into,  and  bring 
and  produce  all  papers,  bSoks,  and  writings  required  according  to 
the  tenor  of  the  summons ;  and  every  such  person  not  attending  in 
obedience  to  such  summons,  or  refusing  to  answer  such  questions,  or 
failing  to  bring  or  produce  such  papers,  books,  and  writings  as  afore- 
said, shall  be  liable,  if  the  stanaing  arbitrator  shall  so  order,  to  a 
penalty  not  exceeding  fifty  pounds  :  Provided  that  any  person  ao 
summoned  shall  not  be  bound  to  obey  the  summons  unless  a  reasonabla 
sum  ia  first  paid  or  tendered  to  him  for  his  expenses. 
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Arandz.  I^  *^7  pcnoBt  on  examination  on  oath  or  affirmatioQ  before  tlie 
—  btan<1ing  arbitrator,  or  in  any  affidavit  or  declaration  a«ed  before  ^ 
atuiding  arbitrator,  wilfully  gives  false  evidence,  be  shall  be  deciaed 
goiltr  of  perjury. 

In'  case  any  person  fail  to  appear  at  the  time  and  place  appomtei 
for  the  h«arin«;  of  any  matter  by  the  standing  arbitrator,  the  ^u^ 
arbitrator  may  proceed  with  the  hearing  of  such  matter  in  the  absesiK 
of  such  party. 

The  decision  of  the  standing  arbitrator  in  any  arbitTatton  under  tb 
Act  shall  be  final  and  binding  upon  the  parties  to  such  arbitiatios. 

No  award  made  by  the  standing  arbitrator  in  accordance  with  tiis 
Act  shall  be  set  aside  for  any  irre^ilarity  or  informality. 


Sanity 
anthority 
to  caoM 
oflFeuatve 
ditchea, 
draina,4cc, 
to  be 

cleansed  or 
ooTered. 


THE  PUBUC  HEALTH  (LONDON)  ACT,  189L 

64  &  56  Vict.  Cap.  76. 

An  Act  to  cofuolidaU  and  amend  the  Law  rdatinq  to  PMc  Sai&« 
London.  [Sth  August,  189!.] 

The  Public  Health  Act^  1876,  does  not  apply  to  London  except  cotoia 
aectiona  which  by  this  Act  are  made  applicable.  By  section  102  of  tts 
Act  the  sections  of  the  Public  Health  Act,  1875,  dealing  with  the  pm- 
chase  of  land  (sections  175— 178X  with  arbitration  (17^181),  md  jntj 
compensation  (section  306),  are  with  others  extended  to  the  piii»  « 
Woolwich. 

Section  99  defines  the  authorities  to  carry  out  this  Act  '^^ 
apond  with  those  carrying  out  the  Metropolis  Management  AeU  Tk 
only  sectionit  which  deal  with  compensation  for  injury  ^oland^)p** 
be  sections  43  and  44,  which  reproduce  with  additions  sections  86ini» 
of  the  Metropolis  Mjuiagement  Act,  1855. 

48.  (1.)  Every  sanitary  authority — 

(a.)  Shall  drain,  cleanse,  cover,  or  till  up  or  cause  to  be  iw 
cle^.naed,  covered,  or  filled  up,  all  ponds,  pods,  open  o^ 
drains,  and  places  containing  or  used  for  tne  collection  of  nj 
drainage,  filtn,  water,  matter,  or  thin^  of  an  offensiTe  ni»ftf 
likely  to  be  prejudicial  to  health  which  may  beatjattiaww 
district ;  ana 

(6.)  Shall  cauffe  notice  to  be  served  on  the  person  causing  *^J^Z 
nuisance,  or  on  the  owner  or  occupier  of  any  premises  ws» 
the  flame  exists,  requiring  him  within  the  time  ^°^ 
such  notice  to  drain,  cleanse,  cover,  fill  up  such  poQ^  Y^ 
ditch,  drain,  or  place,  or  to  construct  a  proper  diiin fofj* 
discharge  of  such  filth,  water,  matter,  or  thing,  or  to  »«» 
such  otter  works  as  the  case  may  require. 

(2.)  If  the  person  on  whom  such  notice  is  served  {aik  to  &sm 
therewith,  he  shall  be  liable  to  a  fine  not  exceeding  five  ^^^^.^a^ 
further  fine  not  exceeding  forty  shillings  for  each  &y  during  whica  wj 
offence  continues ;  or  the  sanitaiy  authority,  if  they  think  fit)  in  "^ 
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proceeding  for  a  fine,  may  enter  on  the  premises  and  execute  sach  works  Appndx. 
as  may  be  necessary  for  ilie  abatement  of  tlie  nuisance,  and  may  recover       — 
the  expenses  thereby  incuried  from  the  owner  of  the  premises.    Pro- 
vided that : — 

(a.)  The  sanitary  authority,  where  they  think  it  reasonable,  may 
defray  all  or  any  portion  of  the  said  expenses,  as  expenses  of 
sewerage  are  to  be  defayed  by  that  authority  ;  and 

(6.)  Where  any  work  which  a  sanitary  authority  does  or  requires  to 
be  done  in  pursuance  of  this  section  interferes  with  or  pre- 
judiciallv  affects   any  ancient  mill,  or  any  right  connected 
therewith,  or  other*  right  to  the  use  of  water,  the  sanitary 
authority  shall  make  full  compensation  to  all  persons  sustain- 
ing damage  thereby,  in  manner  provided  by  the  Metropolis  18  &  19 
Management  Act,  1855 ;  or,  if  they  think  fit,  may  purchase  such  Vict, 
mill,  or  any  such  right  connected  therewith,  or  other  right  to  c  120. 
the  use  of  water ;  and  the  provisions  of  the  said  Act  with  i-espect 
to  purchases  by  the  sanitary  authority  shall  be  applicable  to 
every  such  purchase  as  aforesaid. (a) 

(a)  See  section  225  of  the  Metropolis  Management  Act,  1855,  antej  p.  793. 

(3.)  Any  person  who  thinks  himself  aggrieved  by  any  notice  or  act  of 
a  sanitary  authority  under  this  section  in  relation  to  the  construction, 
oovering,  filling  up,  or  other  alteration  of  any  drain,  may  appeal  to  the 
county  council,  whose  decision  shall  be  final. 

44.  (1.)  Every  sanitary  authority  may  provide  and  maintain  public  Power  to 
lavatories  and  ashpits  and  public  sanitary  conveniences  other  than  sanitary 
privies,  in  situations  where  they  deem  the  same  to  be  required,  and  authority 
may  supply  such  lavatories  and  sanitary  conveniences  with  water,  and  ^  provide 
may  defray  the  expense  of  providing  such  lavatories,  ashpits,  and  P'lWic  con- 
sanitary  conveniences,  and  of  any  damage  occasioned  to  any  person  by  "leniences, 
the  erection  or  construction  thereof,  and  the  expense  of  keeping  the 
same  in  good  order,  as  if  they  were  expenses  of  sewerage. 

(2.)  For  the  purpose  of  such  provision  the  subsoil  of  any  road, 
exclusive  of  the  footwav  adjoining  any  building  or  the  curtilage  of  a 
building,  shall  be  vested  in  the  sanitary  authority. 

*'  Sanitary  conyenience  "  includes  urinals,  waterclosets,  earthclosets,  privies, 
and  any  similar  conveniences. 

"  Axnpit "  means  any  ashpit,  dust-bin,  ash-tnb,  or  other  receptacle  for  the 
deposit  of  ashes  or  refuse  matter. 

Sach  conveniences  cannot  be  erected  in  places  where  they  will  cause  a 
nuisance.  (Biddulph  v.  Veitry  of  St,  Cfeorge't,  Hanover  Square,  3S 
L.  J.  Ch.  411  ;  VerjioiiT.  Vettry  of  St.  Jameit,  Westmiruter,  16  Ch.  D.  449  ; 
Sellors  V.  Matlock  Bath  UciU  Board,  14  Q.  B.  D.  928.)  There  appears  to 
be  no  provision  for  paying  compensation  to  anyone  in  respect  of  the  snbsoil  of 
roads. 
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THE  LONDON  BUILDING  ACT,  1894. 

67  &  68  Vict.  Cap.  ocxii. 

An  Act  to  consolidate  and  amend  (hs  enactmente  relating  to  Streett  and 
Buildings  in  London,  [26th  Augast^  1894] 


5.  In  this  Act,  unless  the  context  otherwise  requires — 
(1.)  The  expression  "  street "  means  and  includes  any  highway  and 
road,  bridge,  lane,  mews,  footway,  square,  court,  alley,  naanf^ 
whether  a  thoroughfare  or  not,  and  a  part  of  any  sucn  higli- 
way,  road,  bridge,  lane,  mews,  footway,  square,  courts  alley,  or 
passage. 
(2.)  The  expression  "  way "  includes  any  public  road,  way,  or  foot- 
path, not  being  a  street,  and  any  private  road,  way,  or  footpath 
which  it  is  proposed  to  convert  into  a  highway,  or  to  form,  Ut 
out,  or  adapt  as  a  street 
(3.)  The  expression  "roadway"  in  relatioa  to  any  street  or  way 
means  and  includes  the  whole  space  open  for  traffic,  whether 
carriage  traffic  and  foot  traffic  or  foot  traffic  only. 
(4)  The  term  "  centre  of  the  roadway  "  means — 

(a.)  In  relation  to  any  [street]  or  way  of  which  theccDtw 

of  the  roadway  has  been  ascertained  or  defined  by 

the  council  or  the  superintending  architect  previouily 

to  or  after  the  commencement  of  this  Act  the  centre 

of  the  roadway  as  so  ascertained  or  defined. 

(f>,)  In  relation  to  any  street  or  way  of  which  the  centre  of 

the  roadway  shall    not  have  been   ascertained  or 

defined  by  the  council  or  the  superintending  ardiitect 

where  the  roadway  opposite  the  site  of  the  building 

in  question  shall,  since  the  twenty-second  day  of 

July,  one  thousand  eight  hundred  and  seventy-eight) 

have  been  widened  the  centre  of  the  roadway  as 

existing  immediately  before  the  date  of  such  widening 

or  where  it  shall  not  have  been  so  widened  the  actnal 

centre  of  the  existing  roadway  ; 

For  the  purpose  of  any  enactment  in  this  Act  referring  to  the  ccn^  of 

the  roadway  [the  superintending  architect]  mav  at  any  time  define  ^ 

line  constituting  the  centre  of  the  roadway  in  the  case  of  a  street  formed 

or  laid  out  after  the  eighteenth  day  of  August,  one  thousand  eight 

hundred  and  ninety,  and  the  line  so  defined  shall  continue  to  be  deemw 

the  centre  for  sucn  purpose,  notwithstanding  that  the  actual  centre  of 

the  roadway  may  have  become  altered  by  reason  of  the  roadway  having 

been  widened  either  on  one  side  only  or  on  both  sides  to  an  unequal 

extent 

(6.)  The  expression  "the  prescribed  distance"  means  t^*^"^  ^* 

from  the  centre  of  tne  roadway  where  such  roadway  is  used 

for  the  purpose  of  carriage  traffic,  and  ten  feet  from  the  centre 
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of  the  roadway  where  such  roadway  is  used  for  the  purposes  Appndx. 

of  foot  traffic  only.  — 

(6.)  The  expression  "new  building  "  means  and  includes—  yj^  ^  31 

Any  building  erected  after  the  commencement  of  this  Act ;  Any  b.  4. 

building  which  has  been  taken  down  for  more  than  half  of  its  u  -^^^ 

(cubical  extent]  and  re-erected  or  commenced  to  be  re-erected  bnilding." 
wholly  or  partially  on  the  same  site]  after  the  commencement  18  &  19* 

of  this  Act ;  Vict. 

Any  space  between  walls  and  buildings  which  is  roofed  or  commenced  c.  122, 

to  be  roofed  after  the  commencement  of  this  AcU  s.  10. 

(15.)  The  expression  "external  wall "  means  an  outer  wall  or  vertical  "External 

enclosure  of  any  building  not  being  a  party  waU.  wall." 

[(24.)  The  expression  "  cubical  extent*'  applied  to  the  measurement  of  «» Cnbical 

a  buildinff  means  the  space  contained  within  the  external  extent" 

surfaces  of  its  walls  and  roof  and  the  upper  surface  of  the  floor 

of  its  lowest  storey.] 


16.  In  any  case  where — 

(1.)  The  council(a)  imder  this  part(6)  of  this  Act  make  it  a  condition 
of  their  sanction  to — 
(a.)  The  formation  or  laying  out  of  any  street  for  carriage 
traffic  over  land  which  cither  at  the  commencement 
of  this  Act  or  at  any  time  within  seven  years  pre- 
viously has  or  shall  have  been  occupied  by  buildmgs 
or  by  market  gardens  ;  or 
(6.)  The  adaptation  or  use  for  carriace  traffic  of  any  street  or 
way  not  previously  so  adaptea  or  used 
that  the  street  or  way  shall  be  throughout  or  in  any  part  of  a  greater 
width  than  forty  feet ;  or 
(2.)  The  council  determine  that  the  prescribed  distance  from  the 
centre  of  the  roadway  shall  be  greater  than  twenty  feet ; 

the  council  shall  be  liable  to  pay  to  the  owner  of  land  or  buildings 
required  for  such  greater  width  or  such  greater  prescribed  distance 
com^eneation  for  the  loss  or  injury  (if  any)  sustained  by  him  by  such 
requirement.  The  amount  of  such  compensation  if  not  agreed  within 
two  months  from  the  time  of  such  condition  being  made  or  determina- 
tion arrived  at  may  (unless  the  council  waive  the  condition  or  deter- 
mination) be  recovered  in  a  summary  manner,  except  where  the  amount 
of  compensation  claimed  exceeds  fifty  pounds,  in  which  case  the  amount 
thereof  shall  be  settled  by  arbitration,  according  to  the  provisions  con- 
tained in  the  Lands  Clauses  Acta,  which  are  applicable  wnere  questions 
of  disputed  compensation  are  authorised  or  required  to  be  settled  by 
arbitration,  and  for  that  purpose  those  Acts  so  far  as  applicable  shall  be 
deemed  to  be  incorporated  with  this  Act : 

Provided  always,  that  within  two  months  from  the  time  of  such  Waiver  of 
condition  or  determination  being  made  or  arrived  at,  if  the  amount  of  conditions, 
compensation  has  not  been  settled  before  the  expiration  of  such  time,  it 
shall  be  lawfid  for  the  council  to  waive  such  condition  or  determination. 
Provided  also,  that  if  the  council  waive  such  condition  or  determination 
they  dhall  pay  to  the  owner  the  reasonable  costs,  charges,  and  expenses 
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Appndz.  incurred  by  him  in  conseqaence  of  Buch  condition  or  determination,  and 
—       in  connexion  with  the  negotiations  for  the  settlement  of  the  amount  of 
compensation. 

For  the  purpose  of  this  section  the  expression  "  owner  "  has  the  same 
meaning  as  in  the  Lands  Clauses  Acta(c) 

(a)  The  coanty  couDcil. 

(d)  Part  2.    This  section  refers  to  thepowera  under  sections  12  and  13. 

(r)  See  sections  3  and  7  of  the  Lands  Clanses  Act,  1845,  amte^  pp.  6  and  19. 

The  method  of  ascertaining  the  compensation  is  the  same  as  is  provided  hj 
section  225  of  the  Metropolis  Management  Act,  1855,  ante,  p.  793.  The 
Arbitration  Clansps  of  the  Lands  Clanf^es  Act,  1845,  are  sections  25—37, 
aftte,  pp.  61 — 80. 

The  statutory  powers  a^  to  the  line  of  buildings  do  not  apply  to  bnilding!) 
for  public  purposes  authorised  by  Act  of  Parliament  or  prorisional  order. 
Citjf  and  Suuth  London  Railway  Gmtpany  y,  London  County  Council  (1891), 
2  Q.  B.  613  ;  London  County  Council  v.  London  School  Board  (1892), 
2  Q.  B.  606. 

28.  (1.)  In  case  any  building  or  structure  which  shall,  in  any  part 
thereof,  project  beyond  the  general  line  of  buildings  in  a  street  or  bieyond 
the  front  of  the  building  wSH  or  railway,  on  either  side  thereof  shall  at 
any  time  be  taken  down  to  an  extent  exceeding  one-half  of  the  cubical 
extent  of  such  building  or  structure,  or  shall  be  destroyed  by  fire  or 
other  casualty,  or  demolished,  pulled  down  or  removed  from  iiy  other 
cause  to  the  extent  aforesaid,  it  shall  be  lawful  for  the  council  to  leqnire 
the  same  building  or  structure,  or  any  new  building  or  structure  pro- 
posed to  be  erected  on  the  site,  or  any  part  of  the  site  tiiereof  to  be  set 
back  to  such  a  line,  and  in  such  manner  as  the  council  shall  direct 

(2.^  The  council  shall  make  compensation  to  the  owner  of  such 
building  for  any  damage  and  expenses  which  he  may  sustain  and  incur 
thereby,  and  the  amount  of  sucn  compensation  if  not  agreed  between 
the  council  and  the  parties  concerned,  shall  be  recovered  in  a  summary 
manner,  except  where  the  amount  of  compensation  claimed  exceeas 
fifty  pounds,  in  which  case  the  amount  thereof  shall  be  settled  by 
arbitration  according  to  the  provisions  contained  in  the  Lands  Clauses 
Acts,  which  are  apj^icable  where  questions  of  disputed  compensation 
are  authorised  or  required  to  be  settled  by  arbitration,  ana  for  that 
purpose  those  Acts  as  far  as  applicable  shall  be  deemed  to  be  incor- 
porated with  this  Act.  For  the  purpose  of  this  section  the  expression 
*'  owner,"  has  the  same  meaning  as  in  the  Lands  Clauses  Acts. 

The  method  of  assessing  the  compensation  is  the  same  as  in  section  15^  iupra, 
and  section  225  of  the  Metropolis  Management  Act,  ISbb,  ante,  p.  793.  Cota^ 
pensation  was  given  in  respect  of  the  same  matter  by  section  74  of  the 
Metropolis  Management  Act,  1862,  which  is  repealed  by  this  Act 
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[Tbe  precedents  have  been  arranged  as  far  as  possible  according  to  the 
order  of  the  sections  of  the  Lands  Clauses  Act,  1845.] 


No.  1. — Formal  Nomination  op  two  Surveyors  to  Determine  the 
Valuation  op  Lanub  Purchased  and  taken  prom  any  Person 
under  any  disability  or  incapacity  under  section  9  op  the 
Lands  Clauses  Consolidation  Act,  1845  (ante,  p.  25). 

Whereas  the  company  have  in  pursuance  of  the  Act. 

18  ,  and  the  Acts  incorporated  therewith,  agreed  to  purchase  and 
take  the  lands  and  hereditaments  descril)ed  in  the  schedule  hereto,  and 
coloured  red  on  the  plan  annexed  to  the  said  schedule.  And  wheieas 
the  said  lands  belong  to  A.  B.j  a  party  under  disability  or  incapacity, 
and  not  having  power  to  sell  or  convey  such  lands  except  under  tie 
provisions  of  the  said  Act,  and  the  Acts  incorporated  therewith. 

Now,  therefore,  the  said  company  nominate  G,  />.,  and  the  said  A.  B. 
nominates  E,  F.,  two  able  practical  surveyors,  to  determine  the  purchase 
money  and  compensation  to  be  paid  for  the  said  lands  and  hereditaments 
which  under  the  paid  Act  and  tne  Acts  incorporated  therewith,  the  ^aid 
A.  B.y  can  sell  and  convey  and  the  compensation  for  the  permanent 
damage  or  injury  to  any  other  lands  of  the  said  A,  B,  held  therewith. 


Dated  this  day  of 


(Signed)       A,  B. 

Secretary  to  the  Company. 


Schedule  and  Plans. 


No.  2.— Notice  op  Application  to  two  Justices  under  Section  9 
OP  the  Lands  Clauses  Consolidation  Act,  1845,  to  Appoint 
▲  SuBVSYOB  {aniey  p.  25). 

To  the  company. 

Whereas  the  two  surveyors  nominated  by  us  in  writing  on  the  day  of 

have  failed  to   agree  in  a  valuation  of  the  amount  of  the 

purchase  money  and  compensation  to  be  paid  to  me  for  the  lands  and 

hereditaments  referred  to  in  the  said  nomination,  and  of  the  compen- 


808 


APPENDIX. 

Mtion  to  he  paid  for  any  permanent  damage  or  injury  to  anj  other  lani^ 
held  therewith.  Now,  therefore,  I,  A.  K,  do  in  accordance  with  the 
jiowers*  of  jtection  9  of  the  Lands  Clauses  Consolidation  Act,  1845,  p^e 
yon  the  company  notice  that  I  intend  on  the  day  I 

at  o  clock  in  the  forenoon  to  apply  at  to  twy 

of  Her  Maie!*tyV  justicvs  to  nominate  and  apjioint  a  surveyor  to 
determine  the  matters  referred  to  the  valuation  of  the  two  sorvtycis 
under  our  Mid  nomination. 

DiAtedthe  day  of  18    . 

(Signed)        A,  R 


Xa  3.— ApponcTMENT  bt  two  Justices  op  third  Subvetob  whebi 
TWO  SravETOBfl  appointed  under  Section  9  op  the  Lasto 
Clauses  Consolidation  Act,  1845,  cannot  agree  (anfe^  p.  £o> 

Whereas  application  has  Iven  made  to  ur,  the  undersigned  IT.  X  and 
Y.  /.,  Itein);  two  of  Her  Majesty's  justices  as^^niMed  and  acting  toGetber 
at  by  A,  B.J  un<ler  se<tinn  9  of  the  Lands  Clauses  C*ons<»li3*ri«i 

Act,  1845,  to  nominate  and  a}>point  a  sun-eyor.  And,  wheieas,  it  has 
U»t»n  i»hown  to  us  that  tlie  surveyors  nominated  by  the  cno- 

pany  and  the  Haid  A.  B.  cannot  agree  in  a  valuation  of  the  amount  of 
purihase  money  or  compensation  to  be  paid  to  A.  B.  for  his  land^and 
hereditaments  described  in  the  said  nomination,  and  the  scht^lolc 
thereto,  and  the  amount  of  the  compensation  to  be  paid  for  anv 
permanent  damage  or  injury  to  any  such  lands.  And  that  the  ^ 
A.  B.  haa  given  due  notice  to  the     '  company  of  this  applicadoo. 

Now,  therefore,  we  do  nominate  C  I>.  to  be  the  third  surveyor  to  make 
the  mid  >-al nation. 

Given  under  our  hands  this  day  of  18    ,  at 

(Signed)        fT.  I. 
Y.Z. 


No.  4.— Declaration  in  Writing  op  the  Correctness  of  tbi 
Valuation  by  Surveyor  or  Surveyors  under  Sectios  9  of 
the  Lands  Clauses  Consoudation  Act,  1845,  to  be  AsyiiiD 
TO  Valuation  {ante^  p.  25). 

We,  C.  D.  and  E.  F.,  the  two  surveyors  nominated  under  section  9  oi 
the  Lands  Clause.s  Consolidation  Act,*  1845,  and  the  Act,  16   , 

by  the  companyi  and  by  A.  B.  to  determine  the  purchase 

money,  and  compensation  to  be  paid  for  the  lands  and  hexeclitaments 
rttfemd  to  in  the  schedule  to  the  formal  nomination  dated  the 
day  of  ,  which  under  the  said  Act  and  the  Acta  incoiponted 

therewith,  the  said  A.  B.  can  sell  and  convey,  and  also  to  determine  the 
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sompensation  for  the  permanent  damage  and  injury  to  any  such  lands,  Appndz. 
liaving  agreed   to  the  valuation  hereinhefore  set  out,  ao  hereby  in       — 
irriting  each  severally  declare  the  correctness  of  the  said  valuation, 
ind  have  hereto  subscribed  our  names. 

Dated  the  day  of 

(Signed)        C.  D. 

[If  the  two  sarveyozB  have  differed,  the  sarveyor  nominated  by  the  iutioes 
laa  to  make  and  labscribe  a  similar  declaration  and  annex  it  to  his  valaation. 
K  similar  declaration  reqnires  to  be  made  under  sections  59  and  85  of  the 
Landa  Clauses  Act,  1845  ;  see  forms  to  section  85,  post] 


jlo.  5. — ^Certificate  op  two  Justices  that  the  Capital  has  been 
Subscribed  under  Section  17  op  the  Lands  Clauses  Con- 
solidation Act,  1845  (ante,  p.  32). 

In  pursuance  of  the  Railway  Act,  18    ,  and  section  17  of  the 

Lands  Clauses  Consolidation  Act,  1845,  we,  the  undersigned  A.  B.  and 
C.  D.,  being  two  of  Her  Majesty's  justices  assembled  and  acting  together 
at  ,  do  certify  on  the  application  of  the  railway  company 

that  the  sum  of  £  ,  being  the  whole  of  the  capital  prescribed  by 

the  said  Act  (special  Act  of  company)  has  been  subscribed  under  contract 
binding  the  parties  thereto,  their  heirs,  executors  and  administrators, 
for  payment  of  the  several  sums  by  them  respectively  subscribed. 

Given  under  our  hands  this  day  of  18    . 

(Signed)        A.  B, 
CD. 

[A  single  police  magistrate  has  the  same  power  as  two  justicee  under 
\  &  3  Vict  c.  71,  8. 14.] 


^o.  6. — Notice  to  Treat  under  Section  18  or  tub  Lands  Clausib 
Act,  1845  {cmte,  p.  33). 

C.  D,  Sewerage  Board. 

Lands   in  the   parishes    of  and  in   the   counties 

if  and 

In  pursuance  and  exercise  of  the  powers  and  provisions  contained  in 
and  conferred  by  a  provisional  order  included  in  "  The  Local 
Government  Board's  Provisional  Orders  Confirmation  (No.  O.) 
Act,  189  ,"  and  in  and  by  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  other  Acts  of  Parliament  incorporate  with 
the  said  Acts,  and  relating  to  the  (7.  D,  Sewerage  Board,  or  in 
and  by  any  other  Acts  of  Parliament. 

I  do  hereby,  on  behalf  of  the  said  G.  D.  Sewerage  Board,  give  you 
ind  each  of  you  notice,  that  the  said  (7.  D,  Sewerage  Board  require  to 
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take  and  QM  for  the  imrposeBof  iheir  undertaking  tlie  eigfatr  pken  or 
pucek  of  land  and  hereiitamentB  delineated  and  describel  in  tk  nip 
or  plan  bereonto  annexed  and  thereon  edged  pink,  contaimng  in  tK 
whole  680  acroa  or  thcrcabouta,  and  parts  whereof  are  atnate  in  the 
pariah  of  ,  in  the  county  of  ,andnnmberedresp«UT^ 

1  to  77  (indnsiTeX  aa  in  the  aaid  parish  of  ,  and  part  itew 

aie  situate  in  the  pariah  of  ,  in  the  county  of  ,aiidffi 

numbered  renKcUvely  1,  2,  and  3,  as  in  the  said  parish  of  ,  a 

the  aaid  plan  hereunto  annexed,  and  also  in  the  map  or  plan  «^  w* 
of  referenee  deposited  in  the  office  of  the  said  C.  D.  Sewerage  Bo«d,i 
the  board  offices,  which  eighty  pieces  of  land  and  lie«dituMB8 

belong,  or  are  reputed  to  belong  to  vou,  or  some,  or  one  of  yoa, « in 
which  vou  or  some,  or  one  of  yoa,  claim  to  have  some  e«5tate  ^P^ 

And'l  further  give  you  notice,  that  the  saitl  eighty  piece  of  UndiH^ 
hereditaments  in  the  aaid  plan  edged  pink,  containing  in  the  w^ 
600  acrea  or  thereabouts,  being  required  bv  the  C.  D.  Sever^e^ 
for  the  pnrpoaea  of  their  said  undertaking  and  by  the  said  pi^aaw 
order  authoriaecl  to  be  taken,  it  is  the  intention  of  the  a^U^ 
Sewerage  Board  to  take  the  same  and  to  treat  and  contract,  od^ 
hereby  offer  to  treat  and  contract  for  the  purchase  of  the  same,  afl  « 
all  subsisting  leases,  terms  esUtes  and  interests  <'*»«"^*'^."°J^"j: 
compensation  to  be  made  for  any  damage  that  may  be  gusiamed  or  tot 
or  anv  of  vou  by  reason  of  the  execution  of  the  works. 

And  further,  thai  vou  are  hereby  required,  within  ty^tj-onej^ 
after  the  8er\ice  of  this  notice,  to  deliver  or  cause  to  be  deli«mi « w 
offices  of  A.  B.y  solicitor  to  the  aaid  C.  D.  Sewerage  Board,  at  > 
a  aUtement  in  writing  of  the  panicahirs  of  your  seTeral  ^^T 
interests  in  the  lands  and  hereditaments  intended  to  l^^P""**^^ 
the  aaid  C.  D.  Sewerage  Board  as  aforesaid,  and  of  the  claims  b«»  » 
vou  in  respect  thereof  r 

And  you  are  also  required,  within  the  said  period  of  t^t^"^,^ 
to  produce  to  the  said  A,  A,  at  his  offices  aforesaid,  the  lease  orw^ 
(if  any)  for  a  longer  period  than  one  year  under  which  yon,  or  a  ^  ^ 
you,  nave,  or  claim  to  have,  any  estate  or  interert  in  ue  Jjuw*  ^ 
hereditaments  ao  intended  to  be  taken  and  purchased  hj  v» 
Sewerage  Board  as  aforesaid.  ,   v   j^JoI 

Di^  this  day  of  ,  one  thousand  ci^t  inn**"" 

ninety- 

To  ) 

and  to  all  and  every  other  f  A,  B.,       «.««MeBi»rf" 

peraon  and  persons  whom  i        Clerk  to  the  said  (7.  D.  Sev^ 
It  may  concern.  ) 

In  order  to  assist  you  in  complying  with  the  provisions  <^^^^^ 
schedule  of  claims,  to  be  filled  in  and  signed  by  you,  is  annexw^ 
notice. 
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lo.  6a.    Form  of  Claim  and  Particulars  of  Estate  bt  an  Owner. 

(To  accompany  last  precedent.) 

C, D, Sewerage    Board, 


Lands  in  the  Parinlies  of  - 


IcHSDULE  of  Claim  to  be  filled  in  and  signed  by  owners,  lessees,  and 
occupiers  of  property  required  for  the  purposes  of  the  above  under- 
taking, under  the  powers  contained  in  the  provisional  order  con- 
tained in  the  Local  Government  Board's  Provisional  Order  Confir- 
mation (No.  1)  Act,  1891,  and  the  Acts  of  Parliament  therein 
incorporated. 


Name  and 

deflcrlpyon  and 

place  of  atxMle 

of  the  party. 

Sitnation  and 

deflcription  of 

property. 

Nature  of  Interest,  Trbettaer 
owner,  le««ee,  or  yearly 
tenant;     and    If   owner, 
whether  in  fee  or  in  tail 
for  life ;  and  if  lessee,  then 
for  what  term  or  number 
of   vears,  and  of  whom 
held,  and  at  what  rent : 
and    generally   state  all 

affecting  nuch  respective 

or  lessee,  or  yearly  tenant. 

Particulars  of  claim, 
and  in  such  parti- 
culars distinguish 
the       amount 
claimed    for    the 
yalue  of  the  land, 
and   the   amount 
claimed       for 
damag^e  by  sever- 
ance or  otherwise. 
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No.  7.— XoncK  TO  Tbkat  fob  ax  Easement  rsDin  a  SpEauAa 
A2n>  rxDVR  SEcno3r  18  of  the  Lasvb  CiArsas  Act,  1845 
{ante,  p.  33). 

To  A,  B.  and  to  «11  penons  having' 
or  ckiminff  any  estate  or  interest 
in  the  lan&  after-mentioned  and 
to   all    othen    whom    it    nu 


Pownant  to  and  br  Tirtne  of  " The  Act,  187     "(heremfia 

referred  to  as  the  special  Act)  and  the  Acta  and  portions  of  Ads  rm- 
porated  therewith  the  mayor  aldermen  and  citizens  of  the  dtr 
of  (hereinafter  referred  to  as  the  corporation)  herekeiw  m 

notice  that  they  require  and  are  authorised  to  purchase  take adHqinR 
in  the  lands  d^cribed  in  the  schedule  hereto  an  easement  and  i^^ 
the  purpose  of  constructing  placing  laying  inspecting  DaiBUiB^ 
cleansinff  repairing  conducting  and  managing  the  waterworb  by  w 
special  Act  authoriaed  and  that  a  description  of  the  nstaRdsKA 
easement  and  right  is  hereinafter  contained  under  the  heads  (a)  (^)  in 
{d)(e)andCO. 

(a)  The  easement  and  right  in  perpetuity  of  at  any  time  or  W 
constructing  placing  and  laying  and  of  theieafter  nasi 
in^wcting  maintaining  cleansing  repairing  lepUcing  a» 
relaying  conducting  and  managing  an  aqueduct  as  herenalw 
de6ned  in  sub-section  (rf)  in  through  upon  under  or  oTsaj 
lands  described  in  Part  I.  of  the  said  schedule  together  »ii4 
all  necessary  proper  and  convenient  works  which  we  ah^ 
poration  may  construct  under  the  powers  of  the  85**^J^^2 
connection  with  the  said  waterworks  and  with  all  i#^ 
entry  from  time  to  time  expedient  for  the  purpo«s  afore«a 
and  for  the  purposes  aforesaid  the  corporation  °**r^*S 
the  powers  of  the  special  Act  and  the  several  ^<^*^*^ 
portions  of  Acts  incorporated  therewith  and  also  (»w»® 
prejudice  to  the  for^;oing)  the  easement  and  right  of  ?^^ 
surplus  material  and  spoil  upon  the  lands  descrihed  ^"^^ 
of  the  said  schedule  together  with  such  rights  of  eBtiT«» 
passage  as  may  be  necessary  for  making  such  deposit 
(6)  The  corporation  in  constructing  the  aqueduct  other  than  ^*^ 
wells  &c  hereinafter  mentioned  in  sub-section  (rf)  W(^T 
in  crossing  streams  or  rivers)  are  to  lay  aside  so  n^'**^!^ 
productive  soil  and  afterwards  to  replace  the  same  v^if^^ 
on  the  land  from  whence  such  soil  shall  have  beea  ^  , 


will  restore  the  surface  as  nearly  as  practicable  to  iwa 
level  and  condition  and  so  that  there  shall  (unkss  tw  <>*>» 
shall  notify  to  the  contraiy  prior  to  the  i^^"^"*?^*!*!^ 
assessment  of  the  compensation)  be  at  least  two  feet  ai  »^ 
of  cover  over  the  aqueauct  except  where  means  of  a«es8  wciw 
will  be  required  but  this  sub-section  (6)  shall  not  be  appii^"* 
to  tunnel  where  the  surface  is  unbroken, 
(f)  The  corporation  phall  to  the  reasonable  satisfaction  of  ^^^^^ 
or  his  agent  reinstate  all  watercourses  fences  roads  m  w^ 
paths  which  may  be  crossed  injured  or  interfered  ^^°^ 
the  powers  of  the  special  Act  and  all  land  drains  seteied  ^ 


PfiEOEDENTS. 


818 


be  picked  up  by  a  new  master  drain  on  the  high  aide  of  the  Appndz, 
aqueduct  and  carried  to  a  suitable  outfall  to  the  reasonable       — 
satisfaction  of  the  owner  or  his  agent. 

(d)  The  lands  required  for  the  said  easement  and  right  are  shown 
upon  the  plans  hereto  annexed  marked  respectively  A  B  and  C 
and  are  as  follows  : — 


Beference 
topljm. 


Plan  A. ... 
Plan  B.  ... 
Plan  C.  ... 

Total* 


(1) 

For  oondult 

or  tannel  (ooloared 

yellow  upon  plan), 

a  width  of  seyen 

yardfl. 


Length 

in 
yards. 


2522i 


16341 


4157 


C;  O  eo  3 


▲.  B.    P. 

3  2  23} 


2  1  18J 


6  1    2 


(2) 

For  lines  of  pipe 

(coloured  black 

Qpon  plan),  a  width 

of  eleven  yards. 


Length 

in 
yards. 


521 


521 


H 
Sis 


5s 


1  0  29i 


1  0  29^      625 


(t) 

For  conduit  or 
pipes  with  embank- 
ment (ooloared 
blae  upon  plan). 


68 


557 


13 


▲.  K.  P. 

0  0  18i 


1  0    9i 


1  0  27i 


ill 

IP 


A.   R.  P. 

0  0  20 
0  1  31i 
0  0    1} 


0  2  28 


The  aforesaid  lines  of  pipe  (not  exceeding  five  in  number)  to  be  laid 
side  by  side  at  the  same  or  at  diflferent  times  when  and  as  the  corporation 
may  determine. 

All  iwhich  said  conduit  tunnel  lines  of  pipe  wells  &c.  are  in  this 
notice  referred  to  as  the  ac^ueduct.    As  regards  the  lands  described  in 
Part  I.   of  the  schedule  hereto  situate  in  the  townships  of 
and  the  corporation  will  deviate  from  the  lines  shown  upon  the 

Farliamentary  plans  to  the  extent  indicated  upon  the  said  plans  hereto 
annexed  marked  respectively  B  and  C. 

(e)  The  three  sections  hereto  annexed  marked  respectively  A'  B"*  and 
C^  show  by  a  red  line  or  colour  the  maximum  height  to  which 
the  aqueduct  (inclusive  of  the  aforesaid  two  feet  six  inches  of 
cover)  will  be  carried  or  placed  above  the  natural  surface  of 
the  ground. 

(/)  The  corporation  will  from  time  to  time  pay  compensation  in 
respect  of  surface  damage  which  may  from  time  to  time  arise 
from  the  repairing  of  tne  aqueduct  or  laying  any  additional 
line  of  pipe  and  such  payment  will  be  made  by  the  corporation 
to  the  person  or  persons  for  the  time  being  in  occupation  of 
the  lanos  damagea. 

Save  as  herein  mentioned  the  purchase  money  and  compensation 
under  this  notice  to  treat  will  be  in  respect  of  the  purchase  of  the 
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euement  ind  right  hereinl^efore  described  and  for  all  dama^  sosUised 
or  to  l«  siutAined  by  tbe  owner  by  rtason  of  tbe  exercise  of  the  powoE 
of  tbe  »p«cUl  Act  aad  the  Acts  and  portions  of  Acts  mcorpoiated  litk 
the  specud  Act. 

And  tbe  eorporation  hereViy  demand  from  yon  tbe  paiticolan  of  y^ 
estate  and  interest  or  estates  and  interests  in  the  said  lands  and  of  ik 
claims  made  by  you  in  respect  of  tbe  parchase  of  the  said  easement  aad 
right  by  the  coqH>r«tion  in  manner  aforesaid  and  they  reqniie  job  to 
sfiecify'the  nature  of  your  estate  an<l  interest  and  whether  in  fee  or  far 
life  or  other  estate  or  interest  in  the  said  lands  and  also  the  te&sie 
thereof  and  in  or  of  what  manor  or  manors  re^pectirely  situate  or  hcM 
and  also  the  ancient  accustomed  rents  and  the  fines  heriots  or  otkr 
incidents  payable  in  respect  thereof  and  in  case  of  such  lands  or  tnj 
part  thereof  being  enfranchised  to  describe  such  lands  and  to  spt^ 
at  what  date  and  by  virtue  of  what  instrument  the  suse  mt  eo- 
franchised. 

And  the  corporation  hereby  give  you  further  notice  that  t!»r « 
willing  to  treat  for  tbe  purcha.^  of  the  easement  and  right  hosnyae 
descrilied  in  the  said  lands  described  in  the  said  schedule  lieRto  a 
manner  aforesaid  and  as  to  the  compensation  to  be  made  to  y(A  >» 
to  all  parties  interested  for  the  daiiia^  that  may  be  8ustaffl£dl)f 
reaM>n  of  the  premises  and  the  execution  of  the  works  authorised  hjik 
said  special  Act  and  the  Acts  and  portions  of  Acts  incorporated  therttita 
respectively. 

And  the  corporation  in  case  yon  having  a  greater  inter^  is  ^ 
lands  described  in  the  said  schedule  hei^to  than  as  tenant  at  vill  ckia 
compensation  in  respect  of  any  unexpired  term  or  interest  under  tfj 
lease  or  ^rant  of  the  said  lands  hereby  req^nire  you  to  produce  the «« 
or  grant  in  respect  of  which  such  claim  is  made  or  the  best  eiidace 
thereof  in  you  power. 


THE  SCHEDULE  ABOVE  REFEKRED  TO. 

Part  I. 

All  those  the  lands  situate  in  the  township  of  ^  ^  1"^ 

of  in  the  county  of  delineated  and  described  ffl* 

aforesaid  map  or  plan  marked  A  hereunto  annexed  and  d^^^^!^^ 
comprised  in  the  parliamentary  plans  and  book  of  referent ^^^^ua- 
adopted  and  referred  to  in  the  special  Act  and  therein  wspecdwyB" 
tinguished  by  the  numbers  or  figures  1,  la,2,3,4^5,6Saw®'' 
respect  of  the  aforesaid  parish  of  .  .  . 

And  also  all  those  the  lands  situate  in  the  township  of         ^^ 
parish  of  in  the  aforesaid  county  of  delineslni^ 

described  on  the  aforesaid  map  or  plan  marked  B  hereunto  0]^ 
and  described  and  comprised  in  the  said  parliamentary  plans  udtoK 
of  reference  and  therein  respectively  distinguished  by  the  onno^ 
or  fiffuies  257,  258,  259,  260,  261,  and  263  in  respect  of  the  >£««» 

And  also  all  those  the  lands  situate  in  the  township  of       .  )^ 
the  parish  of  in  the  aforesaid  county  of  delino^ 

and  described  in  the  aforesaid  map  or  plan  marked  C  here^*^ 
annexed  and  described  and  comprised  in  toe  said  parliameDtaiy  pw^ 
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and  book  of  reference  and  thei'ein  respectively  distinguished  by  the  Appndx. 
numbei-s  or  figures  79,  80,  100,  102,  103,  105,  106,  107,  110  and  112,  in       — 
respect  of  the  aforesaid  parish  of 

Part  II. 

All  those  the  lands  situate  in  the  aforesaid  township  of  in 

the  aforesaid  parish  of  delineated  and  described  in  the  aforesaid 

map  or  plan  marked  A  hereunto  annexed  and  thereon  coloured  brown 
ancl  described  and  comprised  in  the  said  parliamentary  plans  and  book 
of  reference  and  therein  respectively  distinguished  by  the  number  or 
figure  4  in  respect  of  the  afoi-esaid  parish  of 

And  also  those  the  lands  situate  m  the  aforesaid  township  of 
in  the  aforesaid  parish  of  delineated  and  de^fcribed  in  the  afore- 

said map  or  plan  marked  B  hereunto  annexed  and  thereon  coloured 
brown  and  described  and  comprised  in  the  said  parliamentary  plans 
and  book  of  reference  and  therein  respectively  distinguished  by  the 
number  or  figures  258  in  respect  of  the  aforesaid  parish  of 

And  also  all  those  the  lands  situate    in  the  aforesaid  township 
of  in  the  aforesaid  parish  of  delineated  and  described 

in  the  aforesaid  map  or  plan  marked  C  hereunto  annexed  and  thereon 
coloured  brown  ana  described  and  comprised  in  the  said  parliamentary 
plans  and  book  of  reference  and  therein  respectively  distinguished  by 
the  numbers  or  figures  102,  103,  105,  110,  112  in  respect  of  the  aforesaid 
parish  of 

Dated  this  day  of  one  thousand  eight  hundred  and 

eighty 

By  Order, 

J.  K., 

Town  Clerk. 

Extract  from  the  Aet^  187    . 

Section     . — The  corporation  may,  in  tieu  of  acqairiog  anv  lands  In  the  Corpora* 
counties  of  and  ,  or  either  of  them  (other  than  the  lands  ^qq  m^j 

required  for  the  new  resenroir  by  this  Act  authorised  to  be  constructed  in  the  acaaire 
township  of  ,  in  the  county  of  ),  acquire  such  easements  and  easement 

rights  in  such  lands  as  they  may  require  for  the  purpose  of  constructing,  qqIj  ^ 
placinfr,  laying,  inspecting,  maintaining,  cleansing,  repairing,  conducting,  or  certein 
managing  the  waterworks  by  this  Act  aathorised,  and  may  give  notice  to  treat  cases, 
in  rei^pect  of  such  easements  and  rights,  and  may  in  sach  notice  describe  the 
nature  thereof,  and  the  seTeral  provisions  of  the  Lands  Clauses  ConsoHdation 
Act,  1845,  inclusive  of  those  with  regard  to  arbitration  and  the  sammoning 
of  a  jury,  shall  apply  to  such  easements  and  rights  as  fully  as  if  the  same 
were  lands  within  the  meaning  of  such  Act :  Provided  always,  that  nothing 
herein  contained  shall  authorise  the  corporation  to  acauire  by  compulsion  any 
such  easement  in  any  case  in  which  the  owner  in  ms  particulars  of  claim 
shall  require  the  corporation  to  acquire  the  lands  in  respect  of  which  they 
have  given  notice  to  treat  for  the  acquisition  of  an  easement  only,  and  every 
notice  to  treat  for  the  acquisition  of  an  easement  shall  be  endorsed  with  notice 
of  this  proviso. 
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Xa  8. — Claim  bt  OmntE  asd  Pabticulabs  or  Estate  is  Beflt  id 
Last  Pbecoknt  axd  Sioktficatiox  of  Dbsibk  to  ha^  tee 

AMOrST    OF    COMFEXSATIOX    SETTLED     BY     ARBITRATIOS  T^OT 

Sbctios  23  OF  thz  Lands  Clauscs  Act,  1&45  (ati^  p.  56). 

To  the  mBTor  aldennen  and  citizens  of  the  city  of  sid  8)  il 

othen  whom*  it  may  concein. 

I,  A.  B^  of  in  the  county  of  ,  having  re»vedi 

notice  from  yoa  the  nid  mayor  aldemien  and  citizens  beann^  dik  Xh 
day  of  188    demanding  from  me  the  pait2eahi«af 

my  estate  and  interest  or  estates  and  interests  in  certain  lands  k7^ 
ditamente  and  premL<)e!»  therein  mentioned  and  in  which  m  mfER 
to  purchas«e  take  and  acquire  an  ea.<ement  and  right  for  the  pgipoaes'i 
the  Act   1*^79    afi  ctpe<nfied  in  the  said  notice  and  as  i^guds 

the  lands  dex'ril^xi  in  Part  L  of  the  schedule  to  the  baid  notke  ii^Sf 
in   the  townf^hip  of  and  that   the   corporatis  vtdd 

deviate  from  the  line  shown  upon  the  parliamentary  plan^  to'^eipdit 
indicated  u}x>n  the  plans  annexed  to  that  notice  marked  n^^^^^ 
B  and  C  and  demanding  from  me  the  particulars  of  my  e^aie  »& 
interest  or  e^tate^  and  intere^t^  in  the  eaia  lands  and  of  the  claims  na^ 
by  me  in  ^e^J»ect  of  the  purchaiw  of  the  said  eas^ement  and  ri^'btbjtk 
corporation  and  requiring  me  to  &{>ecify  the  nature  of  my  ^atc  eA 
interest  aud  whether  in  lee  for  life  or  other  e;»tate  or  interest  in  tii 
Raid  lands  and  also  the  tenure  thereof  Now  I  do  herehv  pyt  j^ 
notii^  that  I  claim  an  estate  of  freehold  for  and  during  the  life  of  CI'. 
in  all  the  9aid  lands  tenements  hereditaments  and  premisses  mentioB^ 
and  referred  to  in  the  said  notice  And  1  hereby  give  yoa  furtbe 
notice  that  you  have  no  right  under  the  said  Act  or  othem* 

to  acquire  Without  my  con^nt  any  easement  or  right  for  the  pai|>»s 
desc'riiied  in  the  said  notice  under  the  heads  (a)  (h)  (c)  (d)  ,e)  am  [i; 
and  referred  to  as  the  aqueduct  in  over  or  upon  the  lands  described  is 
the  said  notice  situate  in  the  townsliips  of  and  xb  tk 

line  of  the  proposed  de^Tation  of  the  aqueduct  as  described  in  the  a^ 
notice  and  plan  which  consent  has  not  been  applied  for  and  has  n* 
been  given  And  I  hereby  further  give  you  notice  that  I  claim  the  ssm 
of  for  the  purchase  of  the  easement  or  right  over  such  of  i^ 

lands  descril)etl  in  Part  I.  of  the  said  notice  and  plan  as  ycfa  art 
authorised  to  take  and  acquire  without  my  consent  for  the  ^apee& » 
the  aqueduct  And  that  I  claim  compensation  at  the  rate  oi 
per  acre  and  so  in  proportion  for  any  less  quantity  than  an  acre  fathj 
Und  described  in  tne  second  part  ot  the  schedule'to  the  said  ^^^^^ 
plan  over  which  you  propose  to  take  and  acquire  an  easement  or  qp* 
for  the  purpose  of  depositing  surplus  material  and  spoil  thereon  aadfw 
the  rights  of  entry  and  passage  necessary  for  making  such  deposit  i^ 
I  hereoy  give  you  notice  that  unless  you  the  said  mayor  alaermeB  aw 
citizens  agree  to  pay  the  sum  of  muney  above  claimed  it  is  my  d«re 
that  the  amounts  to  be  paid  to  me  in  respect  of  the  above  claims  saall 
be  settled  by  arbitration  in  the  manner  prescribed  by  the  Lands  Claaaa 
Consolidation  Act,  1845. 

Witness  my  hand  this  day  of  188    . 

(Signed) 

[For  fonns  onder  sections  22  and  24,  see  those  onder  section  121,^^^.] 
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No.  9. — NoncB  bt  Owner  of  Desire  to  have  Compensation  Appndx. 

SETTLED    BT    ARBITRATION    UNDER    SECTION    23    OF    THE     LaNDB         

Clauses  Consolidation  Act,  1845  {ante^  p.  56). 

To  tbe  mayor,  aldermen,  and  burgesses  of  the  town  of  and  to 

all  others  whom  it  may  concern. 

Whereas  L  the  undersigned  A.  B,y  have  received  from  you  a  certain 
notice,  dated  the  day  of  ,  demanding  from  me  the 

paiticulars  of  my  estate  and  interest  in  certain  lands  and  hereditaments 
therein  described,  and  of  the  claim  made  by  me  in  respect  thereof. 
Now  I  do  hereby  send  you  the  said  particulars  in  the  schedule  hereto, 
and  give  you  notice  that  unless  you  are  willing  to  agree  to  pay  to  me 
the  said  sum  of  £  ,1  desire  to  have  tiie  amount  of^purchase 

money  and  compensation  to  be  paid  by  vou  for  my  estate  and  interest 
in  the  said  land  and  hereditaments,  ana  the  amount  of  compensation 
for  damage  to  be  sustained  by  me  by  reason  of  the  severing  of  the  lands 
taken  from  my  other  lands,  or  otherwise  injuriously  flSfecting  such 
other  lands  by  the  exercise  of  the  powers  of  the  Improvement 

Act,  18  ,  and  the  Acts  incorporated  therewith,  settled  by  arbitration 
in  the  manner  prescribed  by  the  Lands  Clauses  Consolidation  Act» 
1845. 

Dated  this  day  of  ,  18    . 

(Signed) 

Schedule. 


No.  10.— Notice  bt  Owner  to  Promoters  of  Desire  for  Arbitration 
AND  Request  to  Promoters  to  Appoint  an  Arbitrator  pur- 
suant to  Section  25  of  the  Lands  Clauses  Act,  1845  {anU^  pw  61). 

Main  Sewerage  Board. 
Whereas  by  a  certain  notice  under  the  hand  of  the  clerk  to 

yea,  the  said  Main  Sewerage  Board,  bearing  date  the 

day  of  ,  we  are  informed  tnat  you,  the  said  board,  require  to 

ti^e  and  use  for  the  purposes  of  your  undertaking  in  the  saia  notice 
mentioned,  the  eighty  pieces  or  parcels  of  lands  and  hereditaments 
delineated  on  the  map  or  plan  annexed  to  such  notice,  and  thereon 
edged  pink  containing  in  the  whole  six  hundred  and  sixtv  acres  or 
thereabouts,  part  thereof  numbered  respectively  1  to  77  (indusiveX 
being  in  the  parish  of  in  the  county  of  ,  and  the 

remaining  part  thereof  numbered  respectively  1,  2,  and  3,  being  in 
the  parish  of  ,  in  the  coimty  of  ,  which  lands  and 

hereditaments  are  in  the  said  notice  stated  as  reputed  to  belong  to 
us  or  some  or  one  of  us,  or  in  which  we  or  some  or  one  of  us  claim 
to  have  some  estate  and  interest  And  we  are  also  rec^uired  by  the 
said  notice  to  deliver  a  statement  in  writing  of  the  particulars  of  our 
several  estates  and  interests  in  such  parcels  of  lands  and  heredita- 
ments. And  whereas  by  another  notice  also  under  the  hand  of  the 
said  ,  as  clerk   to  your  board,  bearing  date  the 

day  of  ,  one  thousand  eight  hundred  and  ninety-      ,  and 

received  by  us  on  the  da^  of  ,  one  thousand  eight 

hundred  and  ninety-  ,  we  are  mformed  that  it  is  your  intention, 
after  the  expiration'of  ten  days  from  the  service  thereof,  to  cause  a  jury 
to  be  summoned  in  pursuance  of  the  provisions  of  the  Lands  Clauses 

3q 
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CoMQlidatio  Adi  1846|  and  other  Acts  inAuiponted  t}i£ieirith,  far 
MUling  Um  amoant  oC  oomiKiisaUoii  to  be  paid  dj  the  said  boud toe 
for  our  interest  in  the  aaia  landa  and  hereditaments  hdoxm^  \D^ 
and  the  damage  that  may  be  snstained  br  us  by  reawn  of  the  exeonis 
cf  tiM  works  of  tha  said  boaid,  and  for  that  purpose  to  iim  lor 
warrant  to  the  sheriff  of  the  said  county  of  ,  requnng  Us  Is 

awiBMWi  *  Juiy  acaxdinglr.    Now  we,  the  undenigned         i^ 
inform  you,  the  aaid  board,  that  the  said  lands  aadkniai' 

wws  devised  to  us  as  truatees  by  the  last  will  sad  tesaii^ 
,  and  than  under  the  pioTiaions  of  the  aaid  will  vc  kn 

with  tha  ooaaant  ol  the  ,  to  sell  the  said  Imdi  Bid  te 

oonver  the  same  lo  the  porchaaer  thoeof  for  an  estate  in  ieeaBile  d 
inharitanoai  and  that  we  claim  aa  compensation  for  the  naidnR  maef 
for  the  sana  and  for  the  damage  thnt  maj  be  sustained  bj  resntof  tk 
•xwmtiaa  of  your  works,  tha  sum  of  pounds.    ktiHitiktmiat 

thai  wa  are  ready  and  willing  on  payment  of  the  said  soid  of 
pounds  lo  sail,  eonvey,  and  to  release  to  you  the  isid  buub  »nn§t 
iMard,  all  our  estate,  right,  title,  and  inteieat  in  the  sud  kis  od 
heraditamenlB  aoooiding  to  the  proyiaiona  oontained  intkAttttf 
Pisriiamant  and  proviaicmal  order  in  your  aaid  notioe  meaticBBi 

And  further,  take  notice  that  if  our  aaid  claim  of  pooaii  t* 

and  for  compensation  as  aforesaid  shall  not  be  paid  or  acceotsd  ^  t% 
we  hereby,  in  mirsuanee  of  the  provisions  contained  in  tbesaidAeis 
and  provisional  order,  or  in  any  other  Act  or  Acts  of  hiteai, 
signify  to  you  our  desire  to  have  the  amount  of  the  said  GompeDatki 
to  be  paid  to  us  settled  by  arbitration,  and  we  hereby  require  T(«itk 
said  board,  to  appoint  an*arbitrator  to  act  on  your  behalfin  ik  mss 
of  the  said  arlritration. 

As  witness  our  hands  this  day  of  one  thoaaadE^^ 

hundred  and  ninetv- 

(Signed) 


Ko.  11.— ApponimKT  07  AnBinuToa  bt  a  Cokfaot  at  Biqcisi 
or  OwNBR  rsTDER  Ssonov  25  of  thk  Lakds  Clausss  Ace,  IS^ 
(ofUsi  p.  61), 

Whereaa  by  a  eertain  notice  under  the  hand  of  A,  B,,  (& 
dfttad  the  day  of  we  are  required  to  appoint  la^ 

trator  to  act  on  behalf  of  the  Company  in  the  natttf  a  0 

arbitration  under  the  Lands  Clauaes  Consolidation  Act,  18A  ^^ 
mine  the  amount  of  purchase  money  and  compensation  to  be  pudv 
Uie  oompany  for  the  interest  which  the  said  A.  B.  claims  to  bt  ww 
to  in  the  lands  and  haraditamenta  dasoribed  in  the  schedule  bettK^^ 
idao  the  amount  of  damage  (if  any)  to  be  sustained  by  the  aid  A.  £>^ 
reason  of  the  severing  ca  the  lands  taken  from  the  other  lands «  » 
said  A.  B.  or  otherwise  injuriously  affecting  suoh  other  Isndf  ^  ^ 
axtroiae  of  the  power  of  tha  said  Aot  Now,  thereforoi  we,  the 
Company,  appoint  (7.  !>«>  of  ,  Esquire,  civil  engineer  and  a^ 

Tevor,  to  ba  arbitrator  on  their  behalf  in  the  matter  of  tb«  9N» 
arbitration. 

Dieted  thia  day  of  189    . 

(Bigned) 

8#entaiy  to  tht  Omvn^* 
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fo.  12.--AppoiimfBNT  OF  AS  Arbitbator  bt  an  Owner,  pursuakv  Appndbe. 
TO  Section  26  op  the  Lands  Claubbs  Act,  1845  {mte,  p.  61).  " — 

In  pursuance  of  the  Act^  18    ,  and  the  Public  Ao|s  thei^ewith 

Qcorporated,  I  of  by  thin   writing   under  my  hand 

ppoint  ,  of         .      ,  surveyor  and  yaluer,  to  be  my  arbitrator, 

» act  for  me  and  on  my  behalf  to  settle  and  determine  the  purchase 
loney  and  compensation  to  be  paid  to  me  for  and  in  respect  of  the  pur- 
haae  by  the  Company  of  the  estate  and  interest  which  I,  the 

ud  as  aforesaid,  am  or  claim  to  be  entitled  to  sell  to  the  said 

Sompany  in  the  lands  and  hereditaments  situate  in  ,  in  the 

arisn  of  ,  in  the  county  of  ,  comprised  in  a  certain 

otice  to  treat  given  by  the  said  company  to  me  the  said  ,  and 

ftted  the  dav  of  ,  18    .    And  also  the  compensation 

>  be  paid  by  the  said  company  in  respect  of  the  damage,  injury,  or  loss 
if  any)  which  I,  the  said  as  aforesaid,  may  sustain  by  reason  of 

lie  t^ing  of  the  said  lands  and  hereditaments  and  the  execution  of  the 
rorb  autnorised  by  the  first  above-mentioned  Act.  And  also,  as  such 
zbitiator  on  my  part  and  behalf,  to  do  all  such  other  acts  as  are 
«qmied  by  the  saia  first  above-mentioned  Act  or  any  Acts  incorporated 
herewith. 

Dated  the  day  of  18    . 

(Signed) 


fo,  13.— Notice  to  OwKSBa  op  Appointmbnt  op  Arbitrator  aj^d 
Rbqubst  to  Ownbrs  to  Appoint  an  Arbitrator  pursuant  ^q 
Sectioi^  25  OF  the  Lands  Clausbs  Act,  1845  {ante^  p.  61). 

Sewerage  Board. 
To  and  ,  Esquires,  tnistees  of  the  last  will   and 

stamentof 
Whereas  the  Sewerage  Board  did  on  or  about  the 

day  of  receive  a  notice  in  writing  from  you,  dated  the 

day  of  signifying  your  desire  that  if  your  claim  of 

pounds  as  and  for  compensation  as  hereinafter  mentioned 

lonld  not  be  paid  or  accepted  by  the  said  Sewerage  Board, 

Jieuiafter  called  "  The  said  sewerage  board,"  the  amount  ot  the  said 

an^nsation  to  be  paid  to  you  should  be  settled  by  arbitration,  and 

qmring  the  said  sewerage  board  to  nominate  and  ap^int  an  arbitrator 

I  their  behalf  for  the  purposes  of  settling  by  arbitration  in  the  manner 

Mcribed  by  the  Lands  Clauses  Consolidation  Act,  1845,  and  other 

Bts  (if  any)  incorporated  therewith  the  amount  of  compensation  to  be 

iid  bv  the  said  sewerage  board  for  vour  interest  in  certain  lands  and 

ireditaments  situate  in  the  parishes  of  ,  in  the  county  of 

,  and  ,  in  the  county  of  ,  and  in  the  said 

itice  mentioned  or  referred  to  as  belonging  to  you  as  trustees  of  thp 

■ove-named  ,  and  for  the  damage  that  may  be  sustained  by 

m.  by  reason  of  the  execution  of  the  worKS  of  the  said  sewerage  board. 

And  whereas  in  pursuance  of  the  requirements  of  such  notice  as 

:>]!e8aid  the  said  sewerage  board  did  at  their  meeting  held  on  the 

day  of  ,  nominate  and  appoint  of  , 

the  said  county  of  ,  land  agent  and  surveyor,  to  be  an 

8a2 
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^^fpods.  ai^tntoroDtliepiatoltheaaidMwerageboudforthepQipotti^ 
—       the  mmtler  of  tiie  said  ariatntion. 

Now,  tberefore,  Uie  said  sewerage  board,  in  puRoance  of  the  jafr 
TMOiu  of  tiie  said  Lands  Clauses  Consolidatioa  Act,  1845,  and  otkr 
Acta  (if  any)  or  proTisional  order  in  this  behalf,  themselTes  knf 
Appointed  Rich  arbitrator  as  aforesaid,  do  hereby  request  snd  mm 
yon  to  nftT«iT*^tj>  and  i^point  an  arbitrator  to  act  on  your  behalf  istk 
porpoaea  and  in  the  matter  of  the  said  arbitration. 

As  witness  my  hand  this  day  of  ,  one  thoua&d  o^ 

hundred  and 

By  Older  of  and  for  the  said  sewerage  board, 

(Signed) 

acrk  to  the  said  Main  Severage  Boai 


Na  14.— AFFOoremoiT  of  Arbitrator  to  act  for  both  PiiBB,« 
on  Party  oh  Failure  of  Appgdhtmsmt  btothke  PaibTjISBB 
SacnoN  25  of  the  Lakds  Clauses  Oonbolxdatios  Act,  iMa 
(anU^  p.  61). 

Whereas  under  the  provisions  of  the  Act  and  of  tbe  Ac^ 

incorporated   therewith  the  Company  on  the  <^7  <* 

188    y  oave  notice  to  me,  the  undersigned  A.  B^d 
in  the  connty  of  ,  that  they  required  for  the  purpoees  ot  iter 

undertaking  certain  lands  and  hereditaments  described  m  toe  aid  uioa 
and  delineated  on  the  plan  annexed  thereto,  and  wheiess  before  tka» 
company  had  issued  their  warrant  to  the  sheiifT  of  the  saidooo^^ 
summon  a  jury  in  respect  of  the  matter  of  the  said  laods  1 8igDii»^ 
them,  by  notice  in  writing,  my  desire  to  have  the  amount  of  <^^?^ 
tion  payable  to  me  for  my  estate  and  interest  in  the  said  ^^^ 
hereditaments  settled  by  arbitration  ;  and  whereas,  by  writing  moff 
my  hand  on  the  day  of  189    ,  I  appointed  C  i?^  <^ 

,  land  agent  and  surveyor,  to  be  arbitrator  on  mj  l^  ^ 
determine  the  amount  of  purchase  mone^  and  compensation  to  bepi^ 
by  the  said  company  for  my  estate  and  interest  in  the  said  ^"|t 
hereditaments,  or  the  interest  therein  which  I  am  enabled  to  wl  0*^ 
convey  under  the  said  Acts,  and  also  the  amount  of  damase  9f  tt^ 
be  sustained  by  me  by  reason  of  the  severing  of  the  land  takeiSi^ 
my  other  landja,  or  otherwise  injuriously  affecting  such  lands  bf  ^ 
exercise  of  the  powers  of  the  said  Acts  ;  and  whereas  on  the  ^ 
of  188    , 1  gave  notice  in  writing  to  the  said  companja  v 

said  appointment,  and  requested  them  within  fourteen  days  ^^ 
date  of  the  said  notice  to  appoint  an  arbitrator  to  act  on  their  l;^^ 
the  said  matters ;  and  whereas  fourteen  days  have  elapsed  ^J^ 
time  of  the  said  notice  and  request,  and  the  said  company  bave  b^r 
appoint  an  arbitrator  to  act  on  their  behalf.  Now,  therefore,  1 1^ 
O.  P.,  of  .  land  agent  and  surveyor,  to  act  bodi  on  my  k>^ 

and  on  behalf  of  the  said  company  in  the  matters  aforesaid. 

Dated  the  day  of  168    . 

(Signed)  ^^ 

Schedule. 
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Ko.    15.— Appointment  op  a  Single  Arbitrator  by  Agreement  ^PP*^^ 

PURSUANT    TO    SECTION    26    OP    THE    LaNDS    CLAUSES    AOT,    1845 

(ante,  p.  61). 

Whereas  under  the  provisions  of  the  Acts  or  some  or  one  of 

tbem  and  of  the  Acts  incorporated  therewith  A.  (the  promoters)  and 
£.  (the  owner)  have  agreed  to  determine  the  amount  of  purchase  money 
and  compensation  to  be  paid  by  the  said  A.  to  the  said  B,  for  his 
interest  in  certain  land  and  hereditaments  required  by  the  said  A,  for 
the  purposes  of  their  undertaking  and  described  in  the  schedule  hereto, 
and  for  injury  sustained  by  other  land  of  the  said  B,  by  reason  of  the 
exercise  of  the  powers  of  the  said  Acts.  Now,  therefore,  we,  the  said  A. 
and  I  the  said  B.,  do  concur  in  appointing  (7.  D.  to  be  a  single  arbitrator 
to  determine  the  amount  of  purchase  money  and  compensation  to  be 
paid  by  the  said  A.  for  the  interest  of  the  said  B,  in  the  said  land  and 
Hereditaments  or  the  interest  therein  which  the  said  B.  is  enabled  to  sell 
nnder  the  said  Acts,  and  also  the  amount  of  damage  sustained  and  to  be 
sustained  by  reason  of  the  severing  of  the  lands  taken  from  other  lands 
of  the  said  B.y  and  by  reason  ot  such  other  lands  being  injuriously 
affected  by  the  exercise  of  the  powers  of  the  said  Acts  and  also  for 
damage  done  to  such  other  lands. 


Dated  this  day  of 


(Signed^ 
(Signed) 

Schedule. 


No.  16.— Appointment  op  Umpire  by  Arbitrators  under  Section  27 
OP  THE  Lands  Clauses  Act,  1845  (anto,  p.  66). 

Sewerage  Board. 

Whereas  I,  the  undersigned  F.  (?.,  of  ,  in  the  coun^  of 

,  land  agent  and  surveyor,  have  been  duly  appointed  an 
arbitrator  on  the  part  of  A.  B.y  C  D.,  and  E,  H,,  trustees  of  tne  last  will 
and  testament  of  0.  P. ,  and  I,  the  undersigned  H,  /.,  also  of  afore- 

said, land  agent  and  surveyor,  have  been  d^y  appointed  an  arbitrator 
on  the  part  of  the  Sewerage  Board  for  the  purpose  of  settling 

by  arbitration,  in  pursuance  of  the  powers  and  provisions  contained  in 
and  conferred  by  a  provisional  order  included  in  the  Local  Government 
Board's  Provisional  Orders  Confirmation  (No.  )  Act,  189  ,  in  the 
manner  prescribed  by  the  Lands  Clauses  Consolidation  Act,  1846,  and 
the  other  Acts  (if  any^  incorporated  therewith,  the  amount  of  purchase 
money  and  compensation  to  oe  paid  by  the  Sewera^  Board  for 

the  interest  belonging  to  the  said  A.  B.y  0.  2).,  and  E.  H,  in  the  lands 
and  hereditaments  mentioned  in  certain  respective  notices  in  writing 
bearing  date  the  day  of  189    ,  and  given  by  the  said 

Sewerage  Board  to  the  said  A,  B,,  C,  D.,  and  E.  H,,  their 
interest  in  the  said  lands  and  hereditaments,  and  for  the  damage  tha 
may  be  sustained  by  the  said  A.  B,,  C,  D.,  and  E.  H.  by  reason  of  the 
execution  of  the  works  of  the  said  sewerage  board.    Now  therefore,  we, 
the  said  E,  Q»  and  H.  /.,  do  hereby,  before  we  enter  upon  the  matten 
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icfemd  to  ns  M  abore  mentioiiedy  nominaie  and  appoint  X.  Y^  of 
London,  land  agent,  to  be  an  umpire  between  ns  to  dedde  m 
any  mdi  natten  on  which  we  ahiJl  differ  or  which  Bhall  be  lefemdto 
the  nid  X  Fl  under  the  proTiaona  of  the  said  Lands  CUnses  Ouoli- 
dation  Act.  1846,  or  the  Acts  (if  any)  incoiporated  therewith  or  po- 
▼innnal  oraer  xelating  to  the  naid  aewence  Doaid  and  included  hik 
Local  OoTcniment  BmhI's  ProTisional  Or&n  Confinnation  (Ka  )iS, 
180  . 
Afl  witnesB  our  hands  thifi  day  of  189   . 

(Signed)  /.a 
El 

Na  n.-^AproonscsKT  or  UMFntB   bt  two  AiuirnuLiott  csm 
BwcnoM  87  or  thk  LainM  CLauan  Act,  1845.— A  Shobs  Fni. 

We  the  arbitrator  appointed  by  and  on  behalf  of  tk  abore 

named  and  the  arbitrator  appointed  by  and  «^ 

of  the  above-named  company,  do  by  this  writing  under  our  n, 
signed  before  entering  into  the  oonaiaeration  of  the  matters  refentito 
ua,  nominate  and  appoint  ot  to  be  the  umpiie  m  ik 

question  of  disputed  compensation  arisen  under  the  Act,  18  t 

to  decide  on  any  matters  on  which  we  shall  differ,  or  which  ^« 
referred  to  him  under  the  provisiona  of  the  Lands  Clauses  ConsolidatKa 
Act,  1845,  or  the  (special)  Act,  18    . 

As  witness  our  hands  this  day  of  18 

(Signed) 


Na  18.— Appointmekt  op  an  Umpirk  bt  thb  Boabd  of  Tbam 
uvon  BBcno9  88  or  ths  Lahob  Claubbs  Act,  1845  {f^ 
P.68X 

Whereas  application  has  been  made  to  ua  the  Board  of  Tn^ 

bjy  the  mayor,  aldermen,  and  citizens  of  the  city  of  ,  iin^  ^ 

Improvement  Act,  188  ,  and  the  Acts  incorporated  theiefiu 
to  appoint  an  umpire  ;  and  whereas,  it  has  been  made  to  ^P^.^" 
that  the  arbitrators  appointed  by  the  said  mayor,  aldermen,  ann  obia^ 
and  it.  £.,  to  determine  the  amount  of  purchase  money  and  oosipa* 
sation  to  be  paid  by  the  said  mayor,  aldermen,  and  citizens,  for  tbeeitt^ 
and  interest  to  which  the  aaid  A,  BAb  entitled,  or  which  he  is  (Ai«n 
to  sell  under  the  said  Acts,  in  the  lands  and  hereditaments  desciiw  a 
the  schedule  hereto,  and  also  the  amount  of  damage  (if  aaj)  ^J* 
sustained  by  the  said  A.B,^  by  reason  of  the  severing  of  the  lains  w^ 
from  the  ouier  lands  of  the  said  A.  B.  or  otherwise  mjuriooslj  *^^ 
such  landa  by  the  exercise  of  the  powers  of  the  said  Acte^  hsre  ibb^ 
(or  have  for  seven  days  after  request  from  the  said  mayor,  al^^**^ 
and  citiiens,  neglected)  to  appoint  an  umpire.  Now,  therefore,  tc  w 
hereby  appoint  0.  P.,  of  to  be  tne  umpire  to  decide  on  •^ 

matters  in  which  the  said  arbitrators  shall  differi  or  which  shall  be 
refeired  to  him  undtt*  the  provisions  of  the  said  Acts. 

Dated  the  day  of 

l^eretary  to  Board  of  Tiade 

SCHBDULB. 
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NOb  19.— Nones  uvdbb  Seotioh  80  oy  thi  Imutm  Claubis      ApjMvi 
Consolidation  Act,  1846,  to  Abbitsator  (ante,  p.  69). 

In  the  matter  of  an  Arbitration  between  A,  B.y  of  ,  and  the 


IV>  P.  0.|  the  arbitrator  appointed,  to  act  on  behalf  of  the  aaid 
npanj. 

Take  notice  that  I,  the  undersigned  A.  B.,  require  you  to  proceed  in 
3  matter  of  the  said  arbitration,  and  further,  tbat  if  you  for  seven 
rs  after  the  receipt  of  tiiis  notice  neglect  to  act,  Af.  AT.,  the  arbitrator 
ly  appointed  on  my  behalf,  will  proceed  ex  narU  and  that  his  decision 
11  be  as  effectual  as  if  he  had  been  the  eingle  arbitrator  appointed  by 
th  parties  to  the  said  arbitration. 

Dated  this  day  of  169    . 

(Signed)       A.  B. 


X  SO.— ENLABaBHBNT  OV  TiMB  FOB  MAKINO  AWABD,  PURSOAXT  TO 
SbCTIOH  31  OF  THB  LaNDS  CLAUSES  ACT|  1846  {<mU^  p^  69)* 

We  the  arbitrator  appointed  by  and  on  behalf  of  the  above 

uued  and  the  arbitrator  appointed  hv  and  on  behalf 

'  the  above-named  company,  do  hereby  in  execution  of  the  powers  for 
is  purpose  given  to  us  oy  the  Lands  Clauses  Consolidation  Act,  1646, 
tend  tne  time  by  tbe  same  Act  appointed  for  making  our  awazd  con- 
ming  the  question  of  disputed  compensation  arisen  under  the 
:t)  18         ,  and  other  matters  referred  to  us  until  the  day 

now  next  ensuing. 

As  witness  our  hands  this  day  of  18 

(Signed) 


K  81. — KoncB  BT  Abbitbators  of  Failubb  to  Aobbb,  pubsuavt  to 
SscnoN  31  OF  the  Lands  Clauses  Act,  1846  {amJU^  p.  69). 

To  O.  P. 

In  the  matter  of  an  Arbitration  between  A.  B.,  of  and  the 

ComMny. 
We,  the  imdersigned  W.  A.  and  F.  Z.,  hereby  give  you  notice  that  we 
i  unable  to  agree  in  respect  of  the  matters  referred  to  us  by  the 
d  A.  B.,  and  the  company,  and  that  the  determination  of  the 

d  matters  has  thereby  devolved  upon  you  as  umpire,  duly  appointed 
ofi  on  the  dlay  of  189 

The  day  of  180    . 

(Signed)        W.  X. 
Y.Z 

>.    82.— ?OBM   OF  Oath  Foil  A  "Witkkss  ob  Party  befobb  ah 

AbBITRATOR  tJKDER  SECTION  32  OF  THE  LaNBS  CLAUSES  ACT  OR 
UNDER  THE  ARBITRATION  AcT,  1889  {anU,  p.  70). 

The  evidence  yott  shall  give  touching  the  matters  in  question  ehall  b^ 
e  truth,  l^e  whole  truth  and  nothing  but  the  trutlL    So  help  yott 
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Ka  S3L— SoofCH  Fokm  op  Oath  pob  ▲  Witstebs  oe  Pabtt  bkfqiiij 
Arbitbator  (ante^  p.  71). 

rnU  wUmm  helit  t^  hu  rigki  hamd,  amd  r^paU  A»  oaA  ^h 
orMralor,  no  hook  %m  tcMiJ 

I  sweBT  hy  Almiclit j  God  [as  I  shaU  answer  to  God  at  tlie  Greti  Okr 
of  JodgmeBt]  thatl  will  apeak  the  trath,  the  whole  t^lU^  aodn^ 
botthetnith. 

TUa  form  n^y  be  oaed  in  Engbsd  if  the  paitj  aodenze  (Otib  Act^l^l, 
The  part  in  farackeCa  ia  now  omitted  bj  aome  Scotdi  jndgo. 


Na  M.— AFTiBiCATioir  fob  ▲  WmncBB  ob  Pabty  bkfobi  is  Am- 

TBATOB  WHXBB  WITHBS8  OBJECTS  TO  BB  SWOBN,  UBDKS  THiOlIBs 

Act,  1888  {antOj  p.  71)u 

rrhe  witaeas  should  repeat  the  affinnation  after  the  artntntotl 
L  A  A,  do  solemnlyy  sincerely  and  trulj  declare  and  affim  uifc& 

eridence  I  shall  give  touching  t&e  matters  in  question  shall  be  the  tm 

the  whole  truth,  and  nothing  but  the  truth. 

For  fbnns  d  oatha  far  persona  bekngingto  other  religioDS,aBdiBflacai<' 
intflfprstan  sea  *"  Stringer  on  Oatha." 


Na  i5.  —  AWABD  BT  two  AbBITBATOBS  in  WBITUfO  xnrDEB  SKiBff  3S 

OF  THB  Lands  Clauses  Act,  1845  (anUy  p.  77). 

To  alt  to  whom  thcoe  presents  shall  come,  L.  If.,  of  v^ 

N.  0.,  of  send  greeting. 

Whereas  on  the  day  of  the  mayor,  aldermen,  and  bofflsj 

of  the  town  of  gave  notice  to  A.  B.,  that  in  puisusnoe  or  v 

powers  of  the  Street  Widening  Act,  189    ,  uid  the  A^ 

incorporated  therewith,  they  required  to  purchase  and  take  certain^ 
and  hereditaments  (here  insert  description  of  lands  from  notice  to  tm 
And  whereas,  the  said  A.  B,  claimed  to  be  interested  in  Uie  saadioB 
and  hereditaments  under  a  lease  for  years,  d^bed  the       ^ 

of  188    ,  of  which  a  term  of  about  fifteen  yean  vtf  ^ 

unexpired.  And  whereas  no  agreement  has  been  come  to  as  to  v 
amount  of  purchase  money  and  compensation  to  be  paid  ^J  ^  ^ 
mayor,  aldermen,  and  burgesses  for  the  interest  claimed  by  the  s^ 
A,  B.,  in  the  said  lands  and  hereditaments,  and  also  the  ms^  ^, 
dama^  to  be  sustained  hy  him,  or  by  the  exercise  of  the  poveR  ^ 
the  said  Acts.  And  whereas^  the  said  mayor,  aldermen,  and  hmg^ 
on  the  day  of  ,189        ,  appointed  b^wiitinffiiB^ 

their  conmion  seal,  L,  Jf.,  as  arbitrator,  to  act  on  their  behalf  ia  ^ 
determination  of  the  amount  of  the  said  purchase  money  and  eoa- 
pensation.     And  whereas  the  said  A.  B,  on  the  ., 

day  of  189    ,  appointed  in  writing  under  his  hand  the  a» 
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N,  O.,  as  arbitrator,  to  act  on  his  behalf  in  the  determination  of  the  Appndx. 
amonnt  of  the  said  purchase  money  and  compensation.  And  whereas  — 
we,  the  said  arbitrators,  before  enteriog  upon  the  consideration  of  the 
matters  referred  to  us  duly  appointed  an  umpire,  and  made  and  sub- 
scribed the  declaration  required  by  the  said  Acts.  Now  know  ye, 
that  we,  the  said  arbitrators,  having  viewed  the  said  land  and  heredi- 
taments, and  having  considered  the  evidence  adduced  by  the  said 
respective  parties  do  award  and  determine  that  the  sum  of  £  is 

the  amount  of  purchase  money  and  compensation  to  be  paid  by  the  said 
mayor,  aldermen,  and  burgesses  for  the  interest  claimed  by  the  said 
A,  B,  in  the  said  lands  and  hereditaments,  and  that  the  said  sum 
includes  an  amount  for  all  damans  sustained  or  to  be  sustained  by  the 
said  A,  B,  bv  reason  of  the  severmg  of  the  lands  taken  from  his  other 
lands  or  otherwise  injuriously  affecting  such  other  lands  by  the  exercise 
of  the  powers  of  the  said  Acts. 

As  witness  our  hands  this  day  of  ,  189    . 

(Signed)        L.  M. 
N.O. 

SOHEDULE. 


No.  26.— AWABD  BT  AN  XJmPIBS. 


To  all  to  whom  these  presents  shall  come. 

I  ,  of  ,  surveyor  and  valuer,  send  greeting. 

Whereas  by  the  Act^  18  ,  with  which  are  incorporated 

the  Lajids  Clauses  Consolidation  Acts,  1845, 1860,  and  1869,  as  amended 
hv  the  Lands  Clauses  (Umpire)  Act^  1883,  and  the  Railways  Clauses 
donsolidation  Act^  1845,  and  the  Railways  Clauses  Act,  1863,  the 
Company  (hereinafter  caUed  the  said  companv)  were  authorised  to  take, 
for  the  purposes  of  the  said  Act,  the  land  and  hereditaments  situate  in 
the  parish  of  ,  in  the  county  of  ,  mentioned,  numbered, 

and  otherwise  described  in  the  schedule  to  the  notice  to  treat  next 
hereinafter  referred  to  and  delineated  in  the  plan  thereto  annexed,  and 
which  are  comprised  in  the  plan  and  book  of  reference  thereto  deposited 
with  the  derk  of  the  peace  for  the  said  county  of 

And  whereas  by  a  notice  to  treat  under  the  hand  of  ,  secretary 

to  the  said  company,  dated  the  day  of  ,  one  thousand 

eight  hundred  and  ,  the  said  companv  gave  notice  in  writing 

to  ,  of  ,  that  they  required  to  purchase  or  take  all 

the  lands  and  hereditaments  contained  in  the  schedule  to  the  now 
recited  notice  to  treat  with  the  appurtenances,  and  demanded  from 
him  particuhu^  of  his  estate  and  interest  in  the  said  lands  and  heredita- 
ments, and  of  the  claims  made  by  him  in  respect  thereof.  And  that  the 
said  company  were  willing  to  treat  for  the  purchase  of  the  said  lands 
and  hereditaments,  or  his  estate  and  interest  therein,  and  as  to  the 
compensation  to  be  made  for  the  damage  that  might  be  sustained  by 
reason  of  the  execution  of  the  works  of  the  said  company.  And  whereas 
in  pursuance  of  the  last-mentioned  notice  the  said  ,  by  writing 

dated  the  day  of  ,  one  thousand  eight  hundred  and 

ninety-three,  under  the  hand  of  ,  gave  notice  to  the  said  com* 
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ptay  that  Um  Mid  lands  and  Itereditaaiento  were  part  ol  tlke[^oi 
tLe  Ticaiagc]  of  ,  and  tliat  be  was  entitled  to  the  same  as  [vat 

of  lafiiUMJii,  aikd  that  lie  claimed  the  sum  of  [one  thoimd 

one  hundred  pounds]  as  compensation  for  the  Talae  of  the  sud  )ak 
and  hereditaments  eo  to  be  taken  as  aforesaid,  and  for  damage  wtik 
would  be  sustained  b j  him  by  rea^n  of  the  execution  of  the  vKb  d 
the  said  company.    And  whereas  the  said  and  the  said  onpi^ 

did  not  agree  as  to  the  amount  oi  purchase  money  and  oompezkBtkatt 
be  paid  to  the  said  «  and  thereupon  a  a  ueation  of  dispated  car 

pensation  arose  between  the  said  and  the  said  compaaj.  Ad 

whereas  the  said  and  the  said  company  did  not  coneor  i&  tb 

appointment  of  a  single  arbitrator  to  whom  the  said  dit^Hite  eboaid  k 
re/erred.    And  whereas  the  said  on  or  about  the  dir 

of  ,  one  thousand  eight  hundred  and  •  duly  amiaitid 

and  appointed  by  writing  under  his  hand  ,  of  ,  ia  tk 

said  county  of  ,  surveyor,  to  be  the  arbitrator  on  hi«  bitf  to 

whom  the  quesftion  of  6uch  compensation  as  afor^aid  should  beidemi 
And  whereas  the  said  compauT  on  or  about  the  day  of         « 

one  thousand  ei^ht    hondrej    and  ,  duly   nominsud  lad 

appoiote<l  by  writing  under  the  hand  of  ,  the  secretair  oC  ik 

mid  tx>mpany,  ,  of  ,  land  agent,  to  be  the  arbitzsur  as 

"   *    "'  of^the  s  " 


behalf  of  the  said  company,  to  whom  the  question  of  such  com[ 
as  aforei<aid  should  be  referred.  And  whereas  the  said  arbitiatc»¥  h^st 
they  entered  into  the  consideration  of  any  of  the  matters  so  referred  to 
them  as  aforesaid  respectively,  duly  made  and  subscribed,  in  tk 
presence  of  a  justice  ol  the  peace  duly  authorised  in  that  beiuH,  ^ 
declaration  required  by  the  before-mentioned  Acts^  And  wbereis  tbc 
said  arbitrators,  before  they  entei«d  upon  the  matters  so  refeired  to 
them,  did  on  the  day  of  ,  one  thousand  ei^t  hmidnd 

and  ,  by  writing  under  their  handsL  duly  m»ninate  and  §fipMsi 

me,  the  before-moition^  ,  to  be  toe  umpire  in  the  matter  of 

the  said  arbitration.  And  whereas  the  said  arbitrators  took  upon  tl^ 
selves  the  burthen  of  the  reference  and  duly  heard  and  considered  tk 
alle^tions  and  proofe  of  the  said  .  and  the  said  company  ^e£fe^ 

tively,  concerning  the  amount  of  the  saia  compensation.  And  wkiee 
the  said  arbitrators  disagreed  and  differed  respecting  the  mst^ 
referred  to  them,  and  by  reason  of  such  differences  betw-een  them  &&a 
to  make  their  award  within  twenty-one  days  after  the  day  on  whicli  tfe 
lust  of  the  said  arbitrators  was  appointed,  whereby  the  matters  refcnw 
to  the  said  arbitrators  aforesaid  duly  came  beK>re  me  as  um{aze  fir 
determination. 

Now  know  ye  that  I,  the  said  ,  having  taken  upcm  fflpef 

the  burthen  of  the  reference,  and  having  before  entering  upon  or  ^«^^ 
into  consideration  any  of  the  matters  referred  to  me  dmj  ma^aad 
subscribed,  in  the  presence  of  a  justice  of  the  peace  duly  autbodaedja 
that  behalf,  the  deckration  required  by  the  said  Acts,  which  » 
declaration  ia  hereunto  annexed,  and  having  been  attended  ^^^ 
{MLTties  and  their  witnesses,  and  having  heard  and  considered  the  *^^J 
tions  and  proofs  of  the  respective  parties,  and  having  viewied  the  «» 
lands  and  hereditaments,  do  make  thi^  my  award  in  writing,  of  sffii 
concerning  the  premises  in  the  manner  following;  that  is  to  saj: —    ^ 

I  do  award,  settle,  order,  and  determine  that  the  sum  of  J^ 

the  amount  of  purchase  money  and  compensation  to  be  pud  ^r  tie 
said  company  to  the  said  in  respact  of  the  estate  and  interest  a 

the  said  in  the  lands  and  hereoitaments  described  in  the  said 
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iee  to  treat  and  required  to  be  purehased  and  taken  by  the  said  AppndXi 
ipanj  u  aforesaid  and  for  all  damage  to  be  sustained  hy  the 
I  by  reason  of  the  execution  of  the  works  of  the  said 

ipany* 

kS  witness  mj  hand  this  day  of  one  thousand  eight 

idredand 

igned  and  published  by  the^ 
said  on  the  day  and 

^ear  last   above-mentioned 
m  the  presence  of  , 

sohcitor. 


27.— Notice  by  Promoters  op  Intention  to  have  a  Jury 

StriOfOKBD  AND  OfFER  OF  CoHPENBATlON  UNDER  SECTION  38  OF 

THE  Lands  Clauses  Act,  1845  (ante^  p.  83). 
I D.  Sewerage  Board. 

Lands  in  the  parishes  of  ,  and  in  the  counties 

of 

1  pursuance  and  exercise  of  the  powers  and  provisions  contained  in 
and  conferred  by  a  provisional  order  included  in  "  The  Local 
Government  Board's  Provisional  Orders  Confirmation  (No.  ) 
Act,  189  y"  and  in  and  by  the  Lands  Clauses  Consolidation 
Act,  1846,  and  the  other  Acts  of  Parliament  incorporated  with 
the  said  Acts,  and  relating  to  the  G.  D.  Sewerage  Board,  or  in 
and  by  any  other  Acts  of  Parliament 

0  A,  B,  and  the  trustees  of  the  late  ,  namely,  and 

,  owners  in  fee  or  reputed  owners  in  fee  of  the  lands  and  here- 
ments  hereinafter  referrea  to. 

^bereas  the  said  G.  D,  Sewerage  Board  (hereinafter  called  "  The  said 

me  board  ")  did,  by  a  notice  in  writing  bearing  date  the 

of  ,  189    ,  dulr  served  on  you,  give  you  notice  that  in 

lation  of  the  powers  and  provisions  contained  in  the  Lands  Clauses 

solidation  Act,  1845,  and  the  other  Acts  of  Parliament  and  pro- 

mtX  orders  relating  to  the  said  sewerage  board,  including  '*The 

il  Government  Board's  Provisional  Orders  Confirmation  (No.      \ 

189    ,"  the  said  sewera^  board  reauired  to  purchase  the  lands  ana 

ditaments  therein  mentioned  and  delineated  and  described  in  the 

or  plan  thereunto  annexed,  and  situate  in  the  several  parishes 

,  in  the  county  of  .  and  ,  in  the  county 

,  and  the  said  sewerage  boara  did  thereby  demand  from  you 

particulars  of  your  estate  ana  interest  in  such  lands  and  heredita- 

ts,  or  any  part  thereof,  and  of  the  claims  made  by  you  in  respect 

M>f. 

ad  whereaa  you  have  failed  to  state  any  particulars  of  your  claim  or 
OS  in  respect  of  the  said  lands  and  hereditaments,  or  to  treat  with 
aid  sewerage  board  in  respect  thereof. 

9W  this  is  to  give  you  notice,  that  it  is  the  intention  of  the  said 
rage  board,  after  the  expiration  of  ten  days  from  the  serrice  hereof^ 
•use  a  jury  to  be  summoned  in  pursuance  of  the  provisions  of  the 
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mnmk  m  m  piia  w  taift  mu  MVMige  wwl  to  Ton  or  ma  j  j71 

Uie  woiii  of  tlM  «id  Kwerai^  boMtl,  and  fortiiit  pnrpQaeV>w*tkl 
vamiit  to  the  .h^riS  of  Uhi  «id  county  of  ^Im^ 

maumom  a  jarr  accordinglj.  ^       I 

Aad  thia  u  to  give  you  fujthef  notice,  and  to  stale  tlui^ii 
•aiw^fL  baud  an  williiitf  to  give  the  sum  of  £  /         ^^ 

Ibt  the  iotaml  in  t^  Mid  landa  md  heieditamoits  Wowm/to^- 
Md  mmAl  to  U  pmeliand  by  the  said  sewenffe  boaid ImmJI 
afovMud*  iod  for  tlie  damage  that  may  be  sustained  by  yoaWrascA' 
of  the  cxcctsiion  of  the  worka  of  the  said  sewerage  boaid'. 

Am  vimeM  my  hand  this  day  of  ,  139 

Solicitor  and  clerk  to  the  said  Seva^^^on^ 


Ka  $a— WajiKAjnp  TO  Sbxrivf  to  Summon  a  Jubt  to  Dniniin 
TUB  PcBcaaas  Moickt  piRSLASfT  to  Sbctiov  39  or  thi  Lasss 
Cl^C78»  Act,  1S45  {anU,  p.  65> 

CL  D.  Company. 

lAods  in  the  parish  of  ,  and  in  the  county  of 

In  ponuance  and  eierci^e  of  the  powers  and  proyisiona  ccaitMaeiia^  [ 
and  oonftrrred  by  the  (ipcctoi)  Act^  18  ,  and  in  and  by  the  Ln^  i 
ClaoMs  Acta. 

To  sheriff  of 

Whereas  the  C.  D.  Compaoy  by  a  notice  dated  the  ,    ^J .^ 

,18    ,  and  duly  servei  iijion  A,  B.,  of  ,  did  give  a^* 

that  in  execution  of  the  powers  ami  proyisions  contained  in  the  ,*^* 
Clauses  Acta  and  Lhe  {special)  Act,  18    ,  the  said  company  reqain^^ 
purchase  and  tiike  the  lands  aud  hereditaments  mentionea  in  tbe 
column  of  the  ^rhedult;  be relo^  und  situate  in  the  parishes  of        ^^ 
in  the  coiittty  of  ,  as  mentioned  in  the  column  of  '^^ 

fcHihIuIo  ;  imd  whereaj*  the  said  A,  B.,  by  a  notice  addr^saed^t^^^^ 
mid  Ciiuipauy  and  daled  the  day  of  >  1®    ».  ******* 

he  ckiiiifl  In  be  interei^ted  in  the  said  lands  and  hereditan^^^ 
nieutione^l  in  thtj  coluiim  of  the  said  schedule,  and  that  i»^     ^ 

claim?*  eiimj>en.«^tion  for  imun^  to  l«e  done  to  other  lands  held  tbp^*-* 
as  stilted  in  the  calmuii  to  the  said  sch^ule  ;  ^^^^"^^^^^  ^ 

said  cr>mjiany  and  the  said  A.  B.  have  been  unable  to  agree  ms^  _  ,^; 
amount  nf  piirthit^;  money  arnl  compensation  to  be  paid  to  JJ^^^— , 
A,  K  in  rcsfHfL't  of  hia  estate  and  interest  in  the  said  Jands  y^  *^^ 
ditament^^;  and  for  the  injury  to  be  done  to  the  said  lands  held  t*^y^"|| 
by  nsaaun  of  the  exercise  of  the  jKiwers  in  the  said  Acts  coDUiPg^^^_^ 
tiie  HCime  has  Wnme  a  question  t*f  disputed  compensation ;  and  ^^^^^ 
the  waid  c^mjiatiy  have  ^iveu  noliie  to  the  said  A.  B.  of  thei' ""^^Hto- 
to  cause  n  jury  to  he  sutunioned  to  determine  the  said  question  ^^  ^ 
puttid   compeusation,   which  notice  was  senred  on  the  T^ 

,18    ,  being  not  less  than  ten  days  from  the  date  herec*. 
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'wbicli  notice  stated  the  buiu  of  money  the  said  company  were  willlog  Appndz. 
-fto  give  for  the  interest  of  the  said  A.  B,  in  the  said  lands  and  here-       — 
ditaments  and  for  the  damage  to  be  sustained  by  him  by  the  execution 
of  the  works.    Now,  therefore,  we,  the  said  company  in  pursuance  of 
the  said  Acts  by  this  warrant  under  our  common  seal,  issued  to  you 
the  sherifl*  of  the  said  county  of  hereby  require  you  to  summon 

a  jury  in  accordance  with  the  directions  and  provisions  contained  in 
the  said  Acts  for  the  purpose  of  determining  by  their  verdict  the 
amount  of  the  purchase  money  and  compensation  to  be  paid  to  the  said 
^.  B.  for  the  purchase  of  his  said  estate  or  interest  in  the  said  lands 
and  hereditaments,  and  also  the  amount  of  the  compensation  to  be  paid 
to  the  said  A.  B.  for  the  injury  (if  any)  done  or  to  oe  done  to  the  said 
A.  BAn  respect  of  the  severing  of  the  said  lauds  and  hereditaments 
from  the  other  lands  of  the  S6ud  A,  B.  held  therewith,  or  for  other- 
-wise  injuriously  affecting  such  other  lands  by  reason  of  the  execution 
of  the  works  by  the  said  company  by  the  exercise  of  the  powers  con- 
tained in  the  said  Acts. 

Oiven  under  the  common  seal  of  the  (7.  D.  Company  this 
day  of  ,  18    . 

(L.B.) 
SCHSDULS. 


No.  29. — Notice  op  Time  and  Place  of  Inquiry  to  be  given  by 
THE  Promoters  of  the  Undbrtakino  pursuant  to  Section  46 
of  the  Lands  Clauses  Acts,  1845  (ante,  p.  93). 

To  A.  B. 

Whereas  by  a  notice  dated  the  da^  of  »  18    ,  the 

C.  J).  Company  gave  you  notice  of  their  intention  to  cause  a  jury  to  be 
summoned  to  determine  the  amount  of  the  purchase  money  and  com- 
pensation payable  to  you  for  your  interest  and  estate  in  the  lands  and 
ner^taments  mentioned  therein,  and  for  the  compensation  payable  to 
you  for  the  injury  (if  any^  done  or  to  be  done  to  you  by  reason  of  the 
severance  of  the  said  lanas  and  hereditaments  from  other  lands  held 
therewith  and  for  otherwise  injuriously  affecting  the  same  ;  and  whereas 
the  C,  D,  Company  issued  their  wanant  to  tne  sheriff  of  on 

the  day  of  requiring  him  to  summon  a  jury  to  deter- 

mine the  amount  of  the  purchase  money  and  compensation  payable  to 
you  in  respect  thereof,  now  the  said  U,  D,  Company  hereby  give  you 
notice  that  the  inauiry  by  a  jury  to  determine  the  same  will  be  held  on 
the  day  oi  ,  18    ,  at  o'clock  at 

(Signed)  X.  F., 

Secretary  to  the  0,  D.  Company. 


No.  30. — Nomination   of  a   Surveyor   by  two  Justices  under 
Section  59  of  the  Lands  Clauses  Act,  1845  (ante,  p.  108). 

Whereas  the  Company,  the  promoters  of  the  undertaking 

authorised  by  the  Act,  18    ,  ana  Acts  incorporated  therewith, 

have  applied  to  us,  the  undersigned  W.  X.  and  Y,  Z.,  being  two  of 
Her  Migesty's  justices  of  the  peace  for  to  nominate  a  surveyor, 


880  APPENDIX. 

Appndz.  <^<^  ^^^^  proved  to  our  aatisfiiction  that  A,B»iBjhy  leasoii  of  his  abaenoe 
—  from  the  kingdom,  prevented  from  treating  as  to  the  amount  of  pnrchaae 
mone^  or  compenaation  to  be  paid  to  him  in  respect  of  the  lands  and 
hereditaments  described  in  the  schedule  hereto  [or  that  A.  B.  caimot 
after  diligent  in<}uirv  be  found,  or  that  A»  B.  failed  to  appear  before  i 
jury  on  an  inquiry  held  under  the  Lands  Glauses  Ck>n6olidatioii  Ag^ 
1840,  after  due  notice  to  him  for  that  purpose],  and  the  amount  of 
compensation  to  be  paid  for  the  damage  (if  any)  sustained  by  him  \k 
reason  of  the  severing  of  the  lands  taken  nom  his  other  lands  or  other* 
wise  injuriously  affecting  such  other  lands  by  the  exercise  of  the  poven 
of  the  said  Act  and  the  Acts  incorporated  therewith.     Kot, 

therefore,  we  do  hereby  nominate  by  writing  under  our  hands  JSl  i%  an 
able,  practical  surveyor,  to  determine  such  compensation  aa  aforesaid. 
Given  under  our  hands  this  day  of  ,  18    ,  at 

(Signed)  W,  X. 

Y.   Z. 
Schedule  of  Lands  Taken. 

For  forms  of  declaration  of  impartiality  and  oorrectness  of  yalnatioD,  tee 
forms  under  section  85  of  the  Lands  Clauses  Act,  1845,  Nos.  40  and  41,  p9it. 


No.  31. — Notice  by  Person  who  has  been  Abroad  Requibixo  the 

COMFENBATION  TO  BE  SUBMITTED  TO  ARBITRATION  UNDER  SECTION 

64  pF  THE  Lands  Ci.au8ss  Act,  1845  {mU^  p.  121). 

To  the  Local  Board  of 

Whereas  you,  the  Local  Board  of  ,  have  caused  the  amomit 

of  purchase  money  or  compensation  payable  in  respect  of  certain  lands 
described  in  the  schedule  hereto  to  be  determined  by  the  valuation  of  a 
surveyor  pursuant  to  the  provisions  of  section  68  of  the  Lands  Clauses 
Consolidation  Act,. 1845,  and  have  deposited  the  amount  of  such  valua- 
tion in  the  Bank  of  England,  while  I,  A.  B,^  the  owner  of  the  said 
lands,  was  prevented  from  treating  for  the  same  by  reason  of  absence 
abroad  ;  and  whereas  X  am  dissatisfied  with  such  valuation  and  hare 
not  applied  to  the  Court  for  pa;pnent  or  investment  of  the  moneys  so 
deposited,  I  hereby  give  ^ou  notice  that  I  require  the  question  of  such 
compensation  to  be  submitted  to  arbitration. 

Dated  this  day  of  ,  18    . 

(Signed)  A  B. 

Sohsdulb. 


No.  32. — Appointment  op  Arbitrator,  pursuant  to  Section  64  or 
the  Lands  Clauses  Act,  1845  (ante^  p.  121),  bt  Owner  who  is 
Dissatisfied  with  Valuation  op  a  Surveyor  appointed  under 
Section  58. 

Whereas  the  ^     Local  Board  caused  the  amount  of  purchase 

money  or  compensation  in  respect  of  certain  lands  deacribea  in  the 
schedule  hereto  to  be  determined  by  the  valuation  of  a  surveyor  under 
section  58  of  the  Lands  Clauses  Consolidation  Act,  1845,  and  have 
deposited  the  amount  of  such  valuation  in  the  Bank  of  England,  And 
whereas  I  am  diBsatisfied  with  such  valuation,  and  have  given  due  notice 
in  writipg  to  the  said  Looal  Soard  (or  district  council)  requiring 
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the  quflstion  of  sucli  compensation  to  be  submitted  to  arbitration.  '  Appncte. 

Now,  therefore,  I  hereby  appoint  0,  i>.,  of  ,  civil  engineer,  as       — 

arbitrator  on  my  behalf  to  determine  whether  the  amount  so  deposited 
as  aforesaid  by  the  said  local  board  or  district  council  is  a  sufficient  sum, 
or  whether  any  and  what  further  sum  ought  to  be  2>aid  or  deposited  by 
them. 

Dated  the  day  of  189    . 

(Signed)  A.  B. 

SOHEDULl. 


No.  33. — Demand  fob  Abbitbation  whbn  Lands  havb  bbbn  injubi- 

OUflLT  AFFBOTED,  FUB8UANT  TO  SbGTION  68  OF  THB  LaNDS  CI4AUBBB 

Act,  1845  {anU,  p.  124). 

To  the  mayor,  aldermen,  and  burgesses  of  the  town  of  ,  and 

to  all  others  whom  it  may  concern. 

Whereas  I,  A.  £.,  of  ,  am  the  owner  in  fee  simple  of  certain 

lands  and  hereditaments  described  in  the  schedule  hereto  ;  and  whereas 
the  said  lands  and  hereditaments  have  been  injuriously  affected  by  the 
execution  of  certain  works  carried  out  by  you  under  the  provisions  of 
the  Improvement  Act,  18      ,  and  the  Acts  incorporated  there- 

with, in  the  manner  following,  that  is  to  say  [state  nature  of  injury] 
and  I  claim  as  compensation  in  respect  of  the  said  ii^ury  the  sum  01 
£ 

Now.  therefore,  I  give  you  notice  that  unless  you  are  willing  to  pay 
the  said  sum  of  £  ,  and  enter  into  a  written  a^eement  for  tnat 

purpose  within  twenty-one  days  after  the  receipt  of  this  notice,  I  desire 
to  have  the  amount  of  the  compensation  to  be  paid  to  me  settled  by 
arbitration  in  the  manner  provided  in  the  Lands  Clauses  Acts. 

(Signed)  A.  B. 

Schedule  describing  the  lands  and  hereditaments  referred  to  in  the 
preceding  notice. 


No.  34— Demand  fob  Abbitbation  when  Lands  have  been  Injubed 

AND  MaTEBIALS  REMOVED  IN  THE  MAKING  OF  WaTEBWOBKS,  PUB- 

BUANT  TO  Section  12  of  the  Watebwobks  Clauses  Act,  1847 

iantCy  p.  888),  and  Section  68  of  the  Lands  Clauses  Act,  1845 
ante,  p.  124). 

To  the  mayor  aldermen  and  citizens  of  the  city  of  ,  and  to 

all  others  whom  it  may  concern. 

Whereas  in  exercise  of  the  jMwers  contained  in  Act,  1 8    ,  and 

the  Acts  and  portions  of  Acts  incorporated  therewith  you  have  entered 
upon  certain  closes  or  parcels  of  land  mentioned  and  describ^  or 
referred  to  in  the  plans  and  books  of  reference  deposited  with  the  clerk 
of  the  peace  of  the  county  of  and  referred  to  in  the  said  Act 

and  also  in  the  schedule  hereunder  written  and  have  therein  or  there- 
under proceeded  to  make  construct  lay  down  and  maintain  an  aquedact 
conduit  or  line  pf  nipes  as  in  the  said  Act  is  mentioned  and  to  make 
spoil  banks  and  side  cuttings  thereon  and  therein  or  on  or  in  parts 
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Appndx.  thereof  and  have  obtained  therefrom  sand  stone  gravel  and  other  materials 
—  for  the  construction  of  the  said  aqaedact  conduit  or  line  of  pipes 
whereby  the  said  lands  and  the  mines  and  minerals  thereunder  have 
been  damaged  and  injuriously  affected.  And  whereas  you  have  not 
made  satisfaction  to  me  for  the  damage  which  has  been  or  may  be  sus- 
tained hy  me  by  reason  of  the  execution  of  the  said  works.  Now  ^ 
A.  B,f  of  in  the  county  of  being  entitled  to  an  estate  of 

freehold  (for  and  during  the  life  of  )  as  lord  of  the  several 

manors  in  which  the  said  lands  are  respectively  situate  and  being  as 
such  lord  entitled  to  the  stone  filate  clay  sand  gravel  and  other  min^sk 
within  or  under  the  same  do  hereby  in  pursuance  of  the  statutes  in  tiist 
case  made  and  provided  give  you  the  said  corporation  notice  that  I 
rej^uire  you  to  pay  me  compensation  in  respect  of  the  said  lands  and  the 
mines  and  minerals  thereunder  which  you  have  damaged  and  injuriouslj 
affected  and  in  respect  of  the  stone  slate  clay  sand  gravel  and  other 
minerals  taken  therefrom  and  in  respect  of  my  estate  or  interest  therein 
respectively  and  that  the  amount  of  my  claim  for  compensation  bj 
reason  of  the  premises  is  £  .    And  further  take  notice  that 

unless  you  are  willing  to  pay  to  me  the  said  sum  of  £  and  shaU 

enter  into  a  written  agreement  for  that  purpose  within  twenty-one  days 
after  the  receipt  by  you  of  this  notice  then  it  is  my  desire  that  the 
amount  of  compensation  to  be  paid  to  me  by  you  by  reason  of  ^e 
premises  shall  be  ascertained  by  arbitration  according  to  the  provisions 
of  the  Act  or  Acts  of  Parliament  in  that  case  made  and  provided.  And 
if  you  fSdl  to  pay  me  the  said  sum  of  £  or  to  enter  into  sach 

written  agreement  as  aforesaid  within  the  said  twenty-one  days  then 
and  in  that  case  I  do  hereby  request  and  require  you  to  nominate  and 
appoint  an  arbitrator  to  act  on  your  behalf  in  the  matter  of  the  said 
arbitration. 

Witness  my  hand  this  day  of  one  thousand  eight 

hundred  and  ninety- 


The  Schedule  hereinbefore  Referred  to. 


Parish. 

Township. 

Tenure,  Ac 

Nnmben  <m  PariianieBtary 

Plan  and  on  Book  of 

Referenoa 



•.•         *.. 

Customary 

Enfranchised 

Freehold     for- 
merly common. 

13,  18,  21,  22,  23,  24, 
26,27,29,32,33,84, 
36,38,  39,40,45,46, 
48,  49,  51,  61,  66,  67, 
75,  79,  80.  86,  87,  92. 

54,  58,  59,  70,  73,  7Sb» 
91. 

136, 138,  140,  142, 146, 
152,    154,    158,   159, 
160. 

(Signed) 


A.  B. 
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No.  35.— DsEO  Poll  vesting  Lands  in  Promotebs  on  failure  op  Appndz. 
Owner  to  hake  a  good  title,  pursuant  to  Section  75  op  the       — 
Lands  Clauses  Act,  1845  (anUf  p.  185). 

To  all  to  whom  these  presents  shall  come. 

We,  the  Company,  send  greeting.    Whereas  under  the  powers 

and  provisions  contained  in  the  (special)  Act,  18     ,  and  the 

Acts  therewith  incorporated,  the  said  company  gave  notice  to  4«  ■&.,  of 
,  that  they  required  to  purchase  and  take  the  lands  mentioned 
in  the  schedule  hereto  for  the  pumoses  authorised  by  the  said  Act ; 
And  whereas  the  sum  ot  £  nas  been  determined  as  between  the 

Ktid  A.  B.  and  the  said  company  by  the  verdict  of  a  jury,  pursuant  to 
the  provisions  of  the  said  Acts,  to  be  the  purchase  money  or  compensa- 
tion to  be  paid  in  respect  of  the  fee  simple  of  the  said  lands  by  the  said 
company.  And  whereas  the  said  coropanv,  pursuant  to  the  provisions 
contained  in  the  said  Acts,  have  depositea  the  said  sum  of  £  in 

the  Bank  of  England  with  the  privity  of  Her  Majesty's  Paymaster- 
General,  for  and  on  behalf  of  the  Supreme  Court  of  Judicature,  to  be 
placed  to  his  account  to  the  credit  of  ^4.  ^.'s  account.  And  whereas  the 
Had  A.  B.y  under  the  powers  and  provisions  contained  in  the  said  Acts, 
is  enabled  to  sell  and  convey  the  lee  simple  of  the  said  lands  and  has 
consented  to  the  said  company  entering  upon  and  taking  the  said  lands, 
but  has  failed  to  adduce  a  good  title  to  such  lands  to  the  satisfaction  of 
the  said  company.  And  whereas  the  said  company  have  taken  the  lands 
from  the  said  A^  £.,  now  these  presents  witness  that  we,  the  said 
company,  hereby  declare  that  the  said  A.  B,  has  failed  to  adduce  a  good 
title  to  such  lands  to  our  satisfaction.  And  we,  the  said  company, 
execute  this  deed  poll  under  our  common  seal  pursuant  to  the  provisions 
in  the  said  Acts  contained  with  the  intent  that  all  the  estate  and  interest 
in  the  said  lands  of,  or  capable  of  being  sold  and  conveyed  by  the  said 
A,  B.  shall  vest  absolutelv  in  us,  the  said  companv,  and  that  in  reerpeot 
of  the  said  lands  as  against  the  said  X.  B,  and  all  parties  on  behalf  of 
whom  he  is  by  the  said  Acts  enabled  to  sell  and  oonvey,  we  the  said 
company  shall*  be  entitled  to  immediate  possession. 
Sealed,  &C. 

The  Schbduls. 

The  above  form  will  serve  as  an  example  of  the  similar  deed  polls  which 
promoters  may  execute  under  sections  77,  97, 107, 109,  111,  113,  and  117  of  the 
taods  Clauses  Act,  1845. 


Ka  36. — ^Appointment  of  Suryetor  by  two  Justices  under  Sec- 
tion 86  OF  the  Lands  Clauses  Act,  1845  (anUf  p,  222). 

Whereas  it  has  been  made  to  appear  to  us,  the  undersigned  W.  X. 
and  y.  Z.,  being  two  of  Her  Majesty's  justices  of  the  peace  assembled 
and  acting  together  at  ,  that  the  Company,  the  pro- 

moters of  the  undertaking  authorised  under  the  Act  andt  he  Acts 

incorporated  therewith,  are  desirous  of  enterinf|[  upon  and  usins  lands 
[described  in  the  schedule  hereto  and  in  a  notice  to  treat  dat^,  &c.,] 
which  they  are  empowered  to  purchase  before  an  agreement  shall  have 
been  come  to  or  an  award  niade  or  verdict  given  for  the  purchase  money 
or  compensation  to  be  paid  by  them  in  respect  of  such  lands.  And 
whereas  the  said  company  have  applied  to  us  to  appoint  a  surveyor 
under  section  85  of  the  Lands  Clauses  Consolidation  Act,  1845,  to  deter- 
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OoQsolidation  Act,  1845,  and  of  the  Railway  Companies  Act,  1867,  of  Appndz. 
entering  npon  and  usin^  certain  lands  which  they  are  by  the  said  first 
mentioned  Act  empower^  to  enter  upon,  take,  and  use,  and  which  are 
oomprised  in  the  copy  notice  to  treat  hereunto  annexed,  and  are  situate 
in  tne  parish  of  ,  in  the  county  of  ,  and  of  which  par- 

ticulars are  contained  in  the  schedule  to  the  scdd  notice,  and  which  are 
delineated  and  described  in  the  plan  attached  to  the  said  notice. 
and  are  thereon  respectively  coloured  red,  which  notice  was  served 
upon  A.  B.y  of  on  the  day  of  18    . 

And  whereas  the  said  A.  B.  claims  to  he  interested  in  the  said  lands, 
and  the  said  company  propose  under  and  subject  to  the  powers  and 
provisions  of  the  said  Acts  to  enter  upon  and  use  the  same  for  the 
purposes  of  the  said  first  mentioned  Act  before  any  agreement  shall 
nave  been  come  to  or  award  made  or  verdict  given  for  the  purchase 
money  or  compensation  to  be  made  by  them  in  respect  of  such  lands, 
and  to  deposit  in  the  bank  by  way  of  security  according  to  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act,  1845,  such  a  sum  as 
shall  be  determined  by  a  surveyor  appointed  by  you  under  the  pro- 
visions of  the  Railway  Companies  Act,  1867,  to  w  the  value  of  the  said 
lands  or  of  the  interest  therein  which  the  said  A,  B.  is  entitled  to  or 
enabled  to  sell  and  convey. 

And  whereas  the  said  does  not  consent  to  such  entr^  and 

user  by  the  said  company  a3  aforesaid,  and  notice  of  the  intention  to 
apply  to  you  for  the  appointment  of  a  survevor  has  been  given  to  him 
not  less  than  seven  days  prior  to  the  date  hereof,  now,  therefore,  the 
said  company  hereby  apply  to  you  to  nominate  and  appoint  under  the 
provisions  of  the  said  Acts  a  surveyor  to  determine  the  value  of  the 
said  lands. 

Dated  this  day  of  one  thousand  eight  hundred 

and 

Signed  on  behalf  of  the  company,^ 

Secretary  to  the  said  company. 


ThefimrfoUomngformg  are  issued  hy  (he  Board  of  Trade  :— 

No.  38. — Afpoxntment  of  Survetor  bt  Board  of  Trade  under 
Sbohon  85  OF  THE  Lands  Clauses  Act,  1845  (ante,  p.  222),  and 
Section  36  Railway  Companies  Act,  1867  {anUj  p.  489). 

Whereas  it  has  been  made  to  appear  to  the  Board  of  Trade  that 
the  Company  are  empowered  to  purchase  certain  lands  in  the 

parish  of  ,  in  the   county  of  ,  being  the    portion 

coloured  on  the  plan  annexed  to  the  notice  to  treat,  dated 

the  day  of  18    ,  and  addressed  to  (copies  of 

which  plan  and  notice  are  annexed  hereto),  and  that  the  said  company 
are  desirous  of  entering  upon  and  using  the  said  lands  notwithstanding 
that  no  agreement  has  oeen  come  to,  nor  award  made  nor  verdict  given 
for  the  purchase  money  or  compensation  to  be  paid  by  them  in  respect 
of  the  said  landB.  And  whereas  the  said  company  in  pursuance  of  the 
86th  section  of  the  Railway  Companies  Act,  1867,  have  applied  to  the 
Board  of  Trade  to  appoint  a  surveyor  to  make  the  valuation  prescribed 
by  the  85th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  in 
respect  of  the  said  lands. 
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4pppfe      Now,  therefore,  the  Board  of  Trade  in  pursuance  of  the  powen  i» 
them  veftted,  do  hereby  nominate  and  appoint  of  to  be 

the  surveyor  to  determine  the  value  of  the  said  lands  hereinbefore 
described  or  of  the  interest  therein  which  the  said  is  entitled 

to  or  enabled  to  sell  and  convey,  including  the  amount  of  compensation 
for  all  damage  and  injuiv  (if  any)  to  be  sustained  by  reason  of  the 
exercise  of  the  powers  conferi'ed  by  the  said  85th  section  as  far  as  such 
damage  and  injury  are  capable  of  estimation,  and  do  reouire  and  direct 
said  to  proceed  in  respect  of  such  valuation  in  tne  manner  pre- 

scribed  in  the  59th,  60th,  61st,  62nd,  and  63rd  sections  of  the  l4uids 
Clauses  Consolidation  Act,  1845. 

Signed  by  order  of  the  Board  of  Trade  this 
day  of  18    . 

An  assiBtant  secretary  of  the  Board  of  Trade. 


No.  40.— Dbglaratiok  of  Ihpartialitt  bt  a  Surtbtor  apfodttbd 
UNDBR  Section  85  of  the  Lands  Clauses  Consolidation  Act, 
1845  (ante,  p.  222). 

I,  ,  of  ,  surveyor,  do  solemnly  and  sincerely  dedue 

that  I  will  faithfully,  impartially,  and  honestly,  according  to*  the  hat 
of  my  skill  and  ability,  execute  the  duty  of  making  the  valaation 
hereby  referred  to  me. 

Made  and  subscribed  in  the  presence  of 

Justice  of  the  peace. 


No.  41.— Valttation  by  a  Surveyor  appointed  under  Section  85  of 
THE  Lands  Clauses  Act,  1845  (ante^  p.  222). 

I,  the  undersigned  being  the  surveyor  named  in  the  foregoing 

nomination  to  determine  the  value  of  the  lands  in  the  said  nomination 
mentioned,  and  having  made  my  valuation  concerning  the  same,  and 
having  previously  to  entering  on  the  duty  of  making  such  valuation 
subscribed  the  declaration  contained  at  the  foot  of  the  said  nomination, 
do  hereby  determine  the  value  of  the  said  lauds  at  the  sum  of 

Dated  this  day  of  18    . 

Witness.  (Signed) 


No.  42. — Declaration  of  Correctness  of  Valuation  by  a  Subvetok 
appointed  under  Section  85  of  Lands  Clausies  Act,  1845 
{anU,  p.  222). 

I,  the  above-named  ,  do  hereby  declare  the  foregoing  valoa- 

tion  to  be  correct,  and  that  it  includes  compensation  for  all  damage  and 
injury  to  be  sustained  by  reason  of  the  exercise  of  the  powers  contarred 
by  section  85  of  the  Lands  Clauses  Consolidation  Act,  1845|  as  £ir  as 
such  damage  and  injury  are  capable  of  estimation. 
Witness.  (Signed) 
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.  43.— Bond  with  Surbtibs  to  bb  exbcutbd  whbk  thb  PromotBrs 
OF  thb  Ukdertakinq  desire  to  enter  and  use  Land  bbforb 
Purchase,  pursuant  to  Section  85  op  the  Lands  Clauses  Act, 
1845  {ant€y  p.  222). 

Cnow  all  men  by  these  presents,  that  we,  the  Company,  and 

R,  of  ,  and  0.  2).,  of  (add  if  the  parties  have  differed)^ 

ing  flui^ties  approved  of  by  two  justices  {or  in  the  ease  of  railways  by 
Board  of  Trade)  \  are  iointly  and  sevendly  held  and  firmly  bound 
r.  F.,  of  ,  in  the  sum  of  £  (insert  the  amount  to  be 

mtedy,  For  which  payment  well  and  truly  to  be  made  to  the  said 
X,  we,  the  said  company,  biud  ourselves  and  our  successors.  And 
the  said  A.  £,  and  G,  b.  bind  ourselves  and  each  of  us,  and  the 
ra,  executors,  and  administrators  of  ourselves  and  each  of  us  respeo- 
dy,  firmly  by  these  present& 

tealed  with  the  common  seal  of  us  the  said  company,  and 

h  the  respective  seals  of  us,  A,  B,  and  0.  D, 
ktcdthe  day  of  18    . 

VHieieas  the  said  company  under  the  powers  and  provisions  contained 
the  (special)  Act,  1891,  and  the  Acts  or  })ortions  thereof  incorporated 
iiewitn,  have  served  a  notice  upon  the  said  X.  Y,,  dated  the 
1  of  that  they  require  for  the  purposes  of  the  undertaking, 

the  said  Acts  authorised,  to  purchase  and  take  the  lands  and  here- 
aments  described  in  the  scheaule  hereto,  and  particularly  delineated 
the  plan  hereto  annexed  and  thereon  coloured  red.  And  whereas  the 
i  X,  y.  is  entitled  to  sell  and  convey  the  fee  simple  of  the  said  lands 
I  hereditaments,  but  no  agreement  has  been  come  to  or  an  award 
de,  or  verdict  given  for  the  purchase  money  or  compensation  to  be 
d  by  the  said  company  in  respect  of  the  said  lands  and  heredita- 
nts.  And  whereas  the  said  com7)any  are  desirous  of  entering  upon 
1  using  the  said  lands  and  hereditaments  before  an  agreement  has 
a  come  to  or  an  award  made  or  verdict  given  in  respect  of  the  said 
rchase  money  and  compensation,  but  the  said  X,  Y,  does  not  consent 
luch  entry. 

^  whereas  a  surveyor  appointed  by  two  justices  pursuant  to  the 
d  Acts  has  determined  the  value  of  the  fee  simple  ot  the  said  lands 
a  hereditaments  to  be  a  sum  of  £  ,  and  the  said  companv 

iby  way  of  security  deposited  the  said  sum  of  £  in  the  Bank 

England,  with  the  privity  of  Her  Majesty's  Paymaster-General,  for 
d  on  behalf  of  the  Supreme  Court  of  Judicature  to  be  placed  to  his 
»imt  to  the  credit  off  an  account  "  Ex  parte  the  company, 

je  account  of  jr.  Y:* 

Now  the  condition  of  the  above  written  bond  or  obligation  is  such 
U  if  the  said  company  or  A.  B,  or  0.  D.  shall  pay  to  the  said  JT.  F. 
deposit  in  the  Bani  of  England  [for  the  benefit  of  the  parties  inte- 
'M  in  the  said  laA<l8  or  hereditamentsl(a)  imder  the  provisions  in 
5  said  Acts  contained,  of  all  such  purchase  money  or  compensation, 
may  in  manner  in  the  said  Acts  provided  be  determined  to  be  pay- 
le  by  the  said  company  in  respect  of  the  said  lands  and  hereditaments, 
fether  with  interest  thereon  at  the  rate  of  five  pounds  per  centum  per 
*um  from  the  time  of  entering  on  such  lands,  until  such  purchase 
^nsy  or  compensation  shall  be  paid  to  the  said  X,  Y,  or  deposited  in 
B  Bank  of  Imglamd  [for  ihe  b^efit  of  the  parties  interested  in  such 


Appndl. 
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No.  46. — ^Absent  to  CouNTSR-NoncE  givbn  under  Section  92  of  Appndx. 
THE  Lands  Clauses  Act,  1845  (ante^  p.  238).  — 

To 

The  trustees  under  the  will  of  thel 
late  namely,  ./ 

Whereas  the  mayor,  aldermen,  and  citizens  of  the  city  of 

aereinafter  called  **  the  corporation  "),  did,  by  a  notice  dated  the 
J  o^  >  gi^G  yon  notice  that  by  virtue  and  under  the  authority  of 

the  Improyement  Act,  188  ,  and  the  Act  or  Acts  or  parts  of  Acts 

incorporated  tnerewith.  the  corporation  were  authorised  and  required 
to  piurchase  and  take  for  the  purposes  of  the  said  Act  the  lanos  and 
heroditaments  specified  in  the  schedule  to  the  said  notice  annexed  in 
which  lands  and  hereditaments  you  are  or  are  reputed  to  be  interested, 
or  which  by  the  said  Acts  or  some  or  one  of  them,  you  are  enabled  to 
sell  and  conyey  or  release  to  the  corporation.  And  by  the  said  notice 
the  corporation  gave  you  further  notice  that  they  were  willing  to  treat 
with  you  for  the  purchase  of  the  said  lands  and  hereditaments  and  as  to 
the  compensation  to  be  paid  to  you  for  the  damage  that  miffht  be 
Bostainea  by  reason  of  the  execution  of  the  said  works  authorised  by  the 
said  Act,  or  for  which  the  said  premises  were  required  as  aloresaid. 
Aod  the  corporation  did  thereby  demand  from  you  the  particulars  of 
your  estate  and  interest  in  the  said  lands  and  hereditaments  and  of  the 
claims  made  by  you  in  respect  thereof.  And  whereas  by  a  notice  dated 
the  day  of  ,  and  duly  served  on  your  oehalf  upon  the 

corporation,  you,  the  said  trustees,  gave  the  corporation  notice  that  the 
lands  and  hereditaments  so  as  aforesaid  comprised  in  and  described  in 
the  hereinbefore  firstly-recited  notice  to  treat  were  a  part  only  of  a 
house  or  other  building  or  manufactory  known  as  *'  ,"  and  that 

you  were  willing  and  able  to  sell  and  convey  your  interest  in  the  whole 
of  the  said  hereditaments,  and  by  your  said  notice  you  required  the 
corporation  to  purchase  ana  take  vour  interest  in  the  whole  of  the  said 
house  or  other  building  or  manufactory.  Now,  therefore,  I,  the  under- 
signed ,  &c.,  of  the  city  of  aforesaid,  and  solicitor  and 
agent  for  and  on  behalf  of  the  corporation  do  hereby,  on  behalf  of  the 
corporation,  give  you,  the  said  trustees,  notice  that  the  corporation  do 
hereby  accept  your  said  notice  dated  the  day  of  and 
assent  to  your  requirement  that  they  should  purchase  and  take  the 
whole  of  the  said  lands  and  hereditaments  referred  to  in  your  said  notices 
and  known  as  '^  ,"  situate  in  or  near  to  street,  and 
street  in  the  city  of  aforesaid. 
Dated  this              day  of 

Solictor  for  the  Corporation  and  Town 
Clerk  of  the  city  of 


No.  47.— KoncB  bt  Lessee  to  Promoters  of  Undertaking  requiring 
the  Rent  to  be  Apportioned  under  Section  119  of  the  Lands 
Clauses  Act,  1845  (anU^  p.  266). 

Wherpi»  by  an  indenture  dated  the  day  of  ,  and 

made  between  X  Y.  (lessor)  of  the  one  part  and  me,  the  underngned 
A.  B,  of  the  other  part,  all  (insert  parcels  as  in  lease)  were  demised  to 
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Appndz.  me  for  the  term  of  years  from  the  da^of  ,  18  , 

—       at  a  rent  of  £  ,  which  lands  are  more  particularly  delineated 

on  the  plan  annexed  hereto  and  coloured  green  and  red.    And  whenu 
by  a  notice  dated  the  day  of  ,  and  duly  serred  upon 

me,  the  company  under  the  powers  contained  in  the  (special)  Act  and 
Acts  therewith  incorporated  required  to  purchase  and  take  so  much  of 
said  demised  lands  as  are  coloured  red  on  the  plan  hereto  annexed. 
Now,  therefore.  1  give  you  the  said  company  notice  that  I  require  tkt 
the  rent  payable  in  respect  of  the  lands  comprised  in  such  indenture  of 
lease  be  apportioned  between  the  lands  so  required  and  the  residue  of 
such  lands,  in  accordance  with  the  provisions  of  the  said  Acts. 
Dated  this  day  of  ,  18    . 

(Signed)  A,B. 


No.  48; — Summons  to  Apportion  Rent  under  Sfif^oiiJ  119  or  tM 
Lands  Clauses  Act,  1845  (arUef  p.  266). 

To  A,  B.  (lessee)  and  C.  D.  ^essorl. 

Information  has  this  day  been  laid  before  me,  X  F.,  one  of  Her 
Majesty's  justices  of  the  peace  for  the  county  of  by 

Company,  that  the  said  company  have  by  a  notice  served  upon  A,  5, 
required'  under  the  powers  oi  the  (special)  Act  of  189  and  the  Ada 
therewith  incorporated  to  purchase  and  take  part  of  the  lands  cobh 
prised  in  and  demised  by  an  indenture  of  lease  dated  the  day 

of  >  18     ,  and  made  between  the  0.  D.  of  the  one  part  and  the 

said  ^.  B.  of  the  other  part,  for  a  term  of  years  from  the 

day  of  >  18    ,  which  said  term  is  still  unexpired,  at  the  yearly 

rent  of  £  ,  and  that  the  said  A,  B.  has  given  notice  to  the  sain 

company  that  he  requires  that  the  rent  payable  in  respect  of  the  huds 
comprised  in  such  indenture  of  lease  be  apportioned  between  the  land* 
80  required  and  the  residue  of  such  lands,  and  that  no  agreement  his 
been  made  in  respect  of  such  apportionment  ^ 

These  are  therefore  to  command  you  and  each  of  you,  in  Her 
Majesty's  name,  to  be  and  appear  on  the  day  of  i 

at  o'clock,  at  the  court  before  such  two  of  Her  Majeatf  s 

justices  of  the  peace  as  may  theft  be  sitting  for  the  purpose  of  determinii^g 
such  apportionment  in  accordance  with  me  provisions  of  the  said  Acte, 
and  take  notice  that  if  you  do  not  appear  such  apportionment  will  W 
made  in  your  absence. 

Qiven  under  my  hand  and  seal  this  day  of 

(Signed)  (L.^) 

Justice  of  the  Peace  for  the  county  of 


No.  49.— Apportionment  of  Rent  by  two  Justices  Puesuakt  to 
Section  119  op  the  Lands  Clauses  Act,  1846  {ante,  p.  866). 

At  the  petty  sessions  of  ,  for  division  of  the 

county  of  .  holden  at  on  the  day  of  • 

Whereas  [recite  lease  andparcelSy  rent  and  notice  to  treat  MP?^\!^ 
Ubid  lande  as  in  No.  47].  And  whereas  no  appoftionmeiit  nfls  W^ 
agreed  to  of  the  said  rent  between  the  land  comprised  in  the  sm 
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notice  aod  the  reddtte  of  the  lands  comprised  in  and  demised  by  the  Appndz. 
said  indenture  of  lease.    And  whereas,  upon  information  laid  by  the       — 
said  Company,  the  said  A.  B,  and  G.  D,  were  summoned  to  appear 
before  us  at  court  at  the  date  and  hour  mentioned  in  the  said 

summons  for  the  purpose  of  determining  such  apportionment.  Now, 
therefore,  we,  the  undersigned,  being  two  of  Her  Majesty's  justices  of  the 
peace  for  the  county  of  assembled  and  actingtogether at 

having  heard  the  evidence  adduced  by  the  said  A,  B,  and  G.  D,  and  the 
said  company  in  pursuance  of  the  power  contained  in  the  said  Acts,  appor- 
tion the  said  yearly  rent  ot£         as  follows,  namely,  the  sum  of  £ 
shall  be  the  yearly  rent  payable  for  that  part  of  the  lands  required  by 
the  said  company,  and  the  sum  of  £  shall  be  the  yearly  rent 

payable  for  the  residue  of  the  said  lands  comprised  in  the  said  indenture 
of  lease. 

Qiven  under  our  hands  and  seals  this  day  of 

(Signed)  (l.b.) 

Justices  of  the  Peace  for  the  county  of 


No.   60. — NOTICB  TO  PbRBON  HATma  NO  GrBATBB  iKTEREdl!  V»  THB 

Lands  taken  than  as  Tenant  fob  a  Yeab  ob  fboh  Ybab  ukdxb 
Sbction  121  OF  thx  Lands  Clauses  Act,  1845  (flni€i  p.  267). 

To  A.  B. 

Take  notice  that  the  Company  in  pursuance  of  their  powers 

under  the  Act,   18    ,  and  the  Acts  incorporated  therewith, 

require  you  to  give  up  possession  of  the  lands  occupied  by  vou  ana 
particularlv  described  in  the  schedule  hereto  and  coloured  red  on  the 
annexed  plan  on  the  day  of  next,  before  the  expiration 

of  your  term  or  interest  therein ;  and  furthe^  that  you  are  entitled  td 
compensation  for  the  value  of  your  unexpirea  terra  or  interest  in  such 
lands  and  for  any  just  aJIowance  which  ought  to  be  made  to  you  by  an 
incoming  tenant,  and  for  any  loss  or  injury  you  may  sustain,  and  \if  a 
pari  only  of  such  lands  he  required]  compensation  for  the  damage  done  to 
you  in  your  tenancy  by  severing  the  lands  held  by  you,  or  otherwise 
injuriously  affecting  the  same,  and  to  have  the  amount  of  such  compen- 
sation determined  by  two  Justices  if  no  agreement  is  come  to  between 
you  and  tbe  said  Company  about  the  same. 

Dated  the  day  of 

(Signed) 

Secretary  to  the  Company. 

Schedule  of  Lands. 


No.  61. — Summons  to  appeab  befobe  two  Justices  fob  Assessment 
OF  Compensation  payable  to  a  Tbablt  Tenant  undeb  Sec- 
tion 121  OF  THE  Lands  Clauses  Act. 

In  the  [countv  of  .    Petty  temonal  dwision  of  1 

Information  nas  this  day  been  laid  before  me,  one  of  Her  Maje8t}*'s 

justices  of  the  peace  for  the  county  of  >  hy  ^.  A,  that  you, 

tb«  Company,  did  on  the  day  of  ,  serve  a  notice 

OH  him  requiring  him  to  give  up  possession  6f  certftin  lands  and  here> 
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Appndz.  ditaments  therein  described  and  occupied  by  him  as  a  yearly  tenant, 
and  that  no  agreement  has  been  made  as  to  the  amount  of  compeneatioiL 
payable  to  him  for  the  value  of  his  unexpired  term  or  interest  in  tlie 
said  lands  and  hereditaments,  and  for  any  just  allowance  which  ought 
to  be  made  to  him  by  an  incoming  tenan^  and  for  any  loss  or  injuir  he 
may  sustain,  and  [if  a  part  of  suck  lands  he  required]  for  the  damage  done 
to  him  in  his  tenancy  oy  severing  the  lands  held  by  him  or  otherwise 
injuriously  affecting  the  same. 

You  are  therefore  summoned  in  Her  Majesty's  name  to  be  and  appeu 
on  the  day  of  ,  at  o'clock  in  the  forenoon, 

at  ,  before  such  two  of  Her  Majesty's  justices  of  the  peace  as 

may  then  be  sitting,  in  order  that  the  amount  of  the  said  compensation 
may  then  and  there  be  determined. 

Given  under  my  hand  and  seal  this  day  of  ,  18   . 

(Signed)  (l.8.) 

Justice  of  the  Peace  for  the  [county]  aforesaid. 


No.    52.— A8SE88MSNT   OP   COMPENSATION    BY    TWO  JUSTICES  OP  THB 

Interest  op  a  Yearlt  Tenant  under  Section  121  op  the 
Lands  Clauses  Act,  1845  (antSy  p.  267). 

Whereas  the  Company  did  on  the  day  of  *  in 

pursuance  of  the  provisions  of  the  Act,  18    [the  comiian/8 

special  ActJ,  and  the  Acta  incorporated  therewith,  serve  upon  A.  B.  a 
notice  requiring  him  to  give  up  possession  of  certain  lands  and  heredita- 
ments therein  described  and  occupied  by  the  said  A.  B.  as  a  yearly 
tenant ;  and  whereas  no  agreement  nas  been  made  as  to  the  aroonnt  of 
compensation  for  the  value  of  the  unexpired  term  or  interest  of  the  said 
^.  A  in  the  said  lands  and  heieditaments,  and  for  any  just  allowance 
which  ouffht  to  be  made  to  him  by  an  incoming  tenant,  and  for  tmy  loss 
or  injury  ne  may  sustain  Hf  a  part  only  of  the  lands  Vfere  regwred\  and 
for  the  damage  done  to  mm  in  his  tenancy  by  severing  the  hinds  held 
by  him  or  otherwise  injuriously  affecting  the  same.  And  whereas  on 
the  information  of  the  said  A,  B,  the  said  company  were,  by  a  snounons 
dated  the  day  of  ,  18    >  commanded  to  appear  before 

us  at  the  time  and  place  therein  mentioned  : 

Now  therefore  we,  the  undersigned,  being  two  of  Her  Majesty's 
justices  of  tibie  peace  for  the  county  of  ,  assembled  and  acting 

together,  having  heard  the  evidence  adduced  by  the  said  A.  B.  and  the 
said  company,  do  determine  the  sum  of  £  to  be  the  amount  of 

compensation  to  be  made  and  paid  to  the  said  A.  B.  in  respect  of  bis 
interest  in  the  said  lands  and  hereditaments. 

Given  under  our  hands  this  day  of  ,  18    . 

(Signed)       a  P. 

No.  63. — Notice  under  Section  122  op  the  Lands  Clausw  Act, 
1845  {anUy  p.  270^  to  produce  Lease  or  Grant. 

To  A.  B. 

Whereas  vou  claim  compensation  in  respect  of  an  unexpired  torn  or 
interest  un<fer  a  lease  or  grant  of  the  lands  comprised  in  a  notice  to 
treat  served  upon  you  by  the  Company  on  the  ^7 

of  .    Take  notice  that  the  Company  require  you  to 
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produce  the  lease  or  grant  in  respect  of  which  you  make  such  claim,  or  Appndz. 
the  best  evidence  thereof  in  your  power,  and  further,  that  if  after  this    '  — 
demand  made  in  writing  by  the  Company  such  loan  or  grant, 

or  Bach  beet  evidence  thereof,  be  not  produced  within  twenty-one  days, 
Ton  will  be  considered  as  a  tenant  holding  only  from  year  to  year,  and 
be  entitled  to  compensation  accordingly. 
Dated  the  day  of 

(Signed) 
Secretary  to  the  Land  Company. 


No.  54. — Offer  of  Prb-ehftion  of  Superfluous  Land  to  Owner  of 
Lands  from  which  thet  were  Severed  under  Section  128  of 
THE  Lands  Clauses  Act,  1845  (ante,  p.  282). 

To  a.  B.  (the  owner  from  whom  they  were  severed). 

Whereas  the  lands  and  hereditaments  mentionea  in  the  schedule 
hereto  were  acquired  by  the  Company  under  the  provisions  of 

the  Act  and  of  the  Acts  incorporated  therewith,  but  are  not 

required  for  the  purposes  thereof ;  and  the  said  company  desire  to 
abaolately  sell  and  dispose  of  the  said  lands  and  hereditaments.  Now 
therefore  we,  the  said  company,  before  disposing  of  the  said  lands  in 
pursuance  of  the  provisions  contained  in  section  128  of  the  Lands 
Ulauses  Consolidation  Act,  1845,  hereby  first  offer  to  sell  the  same  to 
yoUy  A.  B^BB  the  person  entitled  to  the  lands  from  which  the  same 
were  severed.  And  take  notice,  that  if  you  desire  to  purchase  such  lands 
you  must  signify  your  desire  in  that  behalf  to  the  said  company  within 
six  weeks  from  the  receipt  hereof  or  your  right  of  pre-emption  in  respect 
of  such  lands  shall  cease. 

Dated  the  day  of  ,  18    . 

(Signed)        0.  D., 
Secretary  to  the  Company. 


(to  wit)!' 


The  following  four  forms  have  been  adapted  from  the  forms  (Nos.  10, 11, 16, 
and  17)  given  in  the  schedule  to  the  Highway  Act,  1835,  the  alterations  having 
been  rendered  necessary  hy  suhseqaent  legislation:— 

No.  55. — License  from  Justices  for  a  District  Council  to 

Dig,  ETa,  Materials  upon  Inclosed  Lands  for  the  Repair  of 
HiGHWATB  (ante^  p.  754). 

>  To  the  District  Council  of  , 

in  the  said  county. 
Whereu  by  an  Act  passed  in  the  fifth  and  sixth  years  of  the  reign  of 
King  WiUiam  the  Fourth,  intituled  the  Highway  Act,  1835,  the  sur- 
veyor is  authorised  to  dig,  ^et,  take,  and  cany  away  materials  lyinff 
upon  any  lands  or  grounds  within  the  parish  for  which  he  is  appointed 
for  the  use  and  benefit  of  the  highways ;  but  not  without  the  consent  of 
the  occupier  or  owner  of  such  lands  or  grounds  or  his  agent,  or  a  license 
from  the  justices  in  sessions  assembled;  and  whereas  by  the  Local 
Government  Act^  1894,  there  have  been  transferred  to  the  district 
ooundls  all  the  ^wen^  authorities,  duties,  and  liabilities  of  sarveyors 
of  highways  within  their  district.  And  whereas  it  appears  to  us, 
HerMajesi^s  justices  of  the  peace  of  the  said  county,  and  acting  within 
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AppndZt  the  s^d  [distiict]  at  sessions  assembled,  upon  the  oath  of  C.  D.  (surveyor 
■"■"       or  clerk  to  the  district  council),  that  the  said  district  council  have 
applied  to  il.  ^..  of  ,  for  his  consent  to  dig,  get,  take,  or  carry 

away  materials  from  the  lands  called  or  known  by  the  names  of 
and  in  his  occupation  ^r  of  which  he  is  owner  or  in  the  occupa- 

tion of  /.  IT.,  or  of  which  /.  A.  is  the  owner,  and  the  said  A  B.  nis 
agent),  within  the  said  [parish,  &c.]  for  the  purposes  aforesaid,  and  thai 
the  said  materials  are  necessary  for  the  repairs  of  the  highways,  and 
that  the  said  A,  B,  hath  refused  to  permit  the  same  to  be  dug,  got, 
taken,  and  carried  away,  and  the  said  A.  B.  having  been  duly  summoned 
to  appear  before  us  to  show  cause  why  such  permission  should  not  be 
granted,  and  having  appeared  before  us  accordingly  [or  having  sent  his 
steward,  or  agent,  or  C.  D.  on  his  behalf,  to  attend  us  on  that  occasion, 
or,  but  not  having  appeared],  we  have  heard  what  has  been  allied,  and 
taken  the  said  matter  into  consideration,  and  are  of  opinion  that  the 
said  materials  are  necessary  and  ought  to  ne  dug,  got,  taken,  and  carried 
away  for  the  purposes  aforesaid.  Therefore  we  do  hereby  give  our 
license  for  the  said  district  council  to  dig,  get^  take,  and  carry  away  the 
same  accordingly,  the  said  district  council  making  satisfaction  for  the 
same,  and  also  for  the  damage  done  to  such  lands,  in  the  manner  directed 
by  the  said  Acts. 

Given  under  our  hands  the  day  of  ,  one  thousand 

eight  hundred  and 

J.  P. 

K.P. 


No.  66.— License  j-rom  Justices  to  get  Matebials  for  the  Repair 

Ot  THE   HlOHWATS  IN  ANOTHER  PARISH   BESIDES  THAT   WHEREIN 

SUCH  Materials  are  to  be  Employed  {arnJU^  p.  754). 

(At  sessions  ,  held  at  ,  in  the 

hundred,  &c.,  of  ,  in  the  said  county,  by  justices 

of  the  peace  for  the  said  county  acting  within* the 
on  the  day  of 

It  appearing  to  us,  upon  evidence  this  day  received,  that  sufficient 
materials  cannot  conveniently  be  had  within  the  waste  land,  common 
grounds,  rivers  or  brook&  nor  in  the  enclosed  Lands  or  groonds  lying 
within  the  [parish,  &c.]  of  ,  in  the  said  hundred,  for  the  repairs 

of  the  highways  within  the  said  [parish],  nor  in  the  waste  lands,  common 
grounds,  rivers  or  brooks  within  the  [parish]  of  ,  adjoining  the 

.  said  [parish]  of  ,  we  do  hereby  give  our  license  to  the  district 

council  of  ,  in  which  district  is  included  the  pariah  of  . 

to  search  for,  dig,  get,  and  carry  away  materials  within  the  endoeea 
lands  or  grounds  of  0.  D,  within  the  said  [pariah]  of  «  it 

appearing  from  evidence  before  lu  that  there  are  proper  materials 
within  the  said  lands  for  the  puiposes  aforesaid  lying  convenient  to  the 
said  highways,  and  that  after  such  materials  shall  be  so  taken  there  will 
be  Bumcient  left  for  the  use  of  the  highways  within  the  said  pariah 
of  ,  upon  the  said  district  council  making  satisfaction  for  the 

samej  and  also  for  the  damage  done  to  such  lands,  in  the  manner 
directed  hv  the  Act  made  and  passed  in  the  fifth  and  sixth  years  of  tilie 
reign  of  King  William  the  Fourth,  intituled  The  Highway  Act,  1835^ 
subject  to  such  restrictions  as  are  therein  contained* 
Given  under  our  hands  the  day  and  year  above  written. 

Jl  P. 
K.F, 
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No.  67.^^BDBB  OF  TWO  JU8TI0E8  FOB  WlDMSTSQ  OF  HlGHWAT 
(anUj  p.  755). 

)We,  ',  two  of  His  Majesty's  justioes  of  the 

wit).  >      -peace  for  the  said  county,  acting  within  the 

,  within  the  said  county,  having,  upon  a  view,  found  that  a 
seriain  part  of  the  highway  between  and  ,  in  the 

[parish,  ftc]  of  ,  in  the  said  pinndredl  for  the  length  of 

l^ards  or  thereabouts,  and  particularly  described  in  the  plan  hereunto 
innexed,  is  for  the  greatest  part  thereof  narrow,  but  may  be  conveniently 
nlaiged  and  widened  by  addinff  thereto,  from  the  lands  and  grounds 
>f  and  of  the  length  of  yards  or  thereabouts, 

larticularly  described  in  the  plan  bereuuto  annexed,  which  we  think 
rill  widen  and  enlawe  the  same,  and  be  much  more  commodious  to  the 
mblic,  do  herebv  order  that  the  said  highway  be  widened  and  enlarged 
iccording^ly,  and  that  the  district  council  for  the  district  of  , 

rhere  the  said  old  highway  lies,  do  forthwith  proceed  to  treat  and  make 
igreement  with  the  said  and  fur  the  recompense  to  be 

[nade  for  the  said  ground  and  for  the  making  such  ditches  and  fences  as 
shall  be  necessary,  in  such  manner,  with  such  approbation,  and  by 
pursuing  such  measures  and  directions  in  all  respects  as  are  warranted 
U2d  prescribed  bv  the  statute  made  in  the  fifth  and  sixth  years  of  the 
eign  of  King  William  the  Fourth,  in ti tided  The  Highway  Act,  1835  ; 
nd  in  case  such  agreement  shall  be  made  as  aforesaid,  we  do  order  an 
qual  assessment,  not  exceeding  the  rate  of  in  the  nound,  to  be 

nade,  levied,  and  collected  upon  all  and  every  the  parties  liable  to  the 
layment  of  the  highway  rate  m  the  said  ,  of  ,  and  that 

he  money  arising  thereupon  be  paid  and  applied  in  making  such  recom- 
enae  and  satisfiction  as  aforesaid,  pursuant  to  the  directions  of  the 
lid  Act. 

A.B. 
CD. 

Kg.  58.^Gxbtificatb  from  thb  baid  Jusnoss  to  thi  Court  of 
Quarter  Sessions  (ante,  p.  755)u 

To  the  justices  of  the  peace  at  the  general  quarter  sessions  to  be  held 
t  ,  in  the  said  coimty,  the  day  of  ,  one  thousand 

ight  hundred  and 

vV'e,  the  within  named  A.  B,  and  C,  D.,  do  hereby  certify  to  the  said 
Dart  of  quarter  sessions,  that  we  made  and  signed  tne  within  order,  and 
bat  with  our  approbation  and  by  our  direction  the  said  district  coui^cil 
!«ated  with  the  said  and  for  the  said  lands  required  for 

le  purposes  aforesaid,  but  was  not  able  to  make  anv  agreement  for  that 
arpoee  with  them  or  either  of  them,  and  that  they  tendered  to  the 
4a  the  sum  of  ,  and  to  the  said  the  sum 

r  a9  a  recompense  for  the  said  ground,  and  for  the  making  the 

lid  ditches  and  fences  which  he  [or  they  and  each  of  them]  refused  to 
sceive. 

A.B. 


ApjM^ 


I 
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Appndz.      The  foUowina  Formt  care  under  The  Metropolitan  Paving  Ad,  1817, 
"'"*       eommonly  caUea  Michael  Angelo  Taylor's  Act : — 

No.  69.— FoBM  OP  Adjudication  Under  Michael  Angelo  TAYLotfs 
Act  (57  Geo.  3,  a  zxix.),  s.  80,  bt  Resolution  {aniej  p.  776). 

Whereas  it  is  desirable  to  widen  so  much  of  X.  Street  as  lies  between 
A.  Lane  and  R  Street,  the  vestry  do  hereby  adjudge  that  the  houses, 
walls,  building  lands,  tenements,  and  hereditaments,  or  portions  thereof 
respectively,  situate  on  the  side  of  X.  Street^  ami  coloured  red 
on  the  plan  marked  D.,  prevent  the  widening  of  the  said  thoroughfare, 
and  that  the  possession,  occupation,  and  purchase  of  the  said  respective 
houses,  walls,  oaildin^  landis,  and  hereditaments  will  be  neoesffirjfor 
carrying  out  the  said  improvement,  and  that  notices  thereof  be  senred 
upon  the  several  owners  and  occupiers  of  aU  such  properties  of  whatever 
nature,  tenure,  kind  or  quality  for  the  pur})06e8  aforesaid,  as  provided 
by  tiie  statute  67  Geo.  3,  c.  xxix.,  and  tnat  it  be  referred  to  to 

take  such  steps  as  may  be  necessary  to  carry  the  above  lesoludoa 
into  effect  

No.  60.— NoncB  to  Treat  under  Michael  Angelo  Taylor's  Act 
(57  Geo.  3,  c.  zzix.),  &  80  {ante^  p.  776). 

To  A.  B,  and  0,  D.,  and  all  otber  the  owner  or  owners,  occnmer  or 
occupiers  of,  and  all  other  persons  interested  in  the  premises  herein- 
after mentioned  and  described. 

I,  the  undersigned,  do  hereby  for  and  on  behalf  of  the  Board  of 
Works  for  the  District,  who  are  the  oersons  having  the  control 

of  the  }>avement8  within  the  said  district,  ana  bv  direction  of  the  said 
board  give  you  and  each  of  you  notioe,  that  for  the  improvement  of  the 
streets  and  public  places  of  the  said  district,  and  for  the  public  advanttfe 
the  said  board  in  pursuance  of  the  powers  enabling  them  in  that  beh&u, 
have  resolved  forthwith  to  alter,  widen,  and  extend  X-  Paasage,  C 
Market,  between  T.  Street  and  P.  Street,  and  Q.  Street,  and  that  the 
said  board  have  adjudged  that  the  houses,  buildings,  land,  tenementi 
and  hereditaments  known  as  Nos.  2  and  3.  X.  Passage  aforesaid,  project 
into,  obstruct  and  prevent  the  said  boaia  from  so  altering,  widening 
and  extending  X.  Passage  aforesaid,  and  that  for  such  purpose  the  poeees- 
sion,  occupation,  and  purchase  of  the  same  houses,  buudings,  land,  tene- 
ments, and  hereditaments  (which  hereditaments  are  delineated  on  the 
plan  hereto  annexed,  and  are  thereon  distinguished  bvthe  colour  pink) 
will  be  necessary,  and  I  do  further  give  you  notice,  that  the  said  Board 
haveemploved  me  on  their  behalf  to  treat,  contract,  and  agree  with  yon 
and  each  of  you  and  all  other  the  owner  or  owners,  occupier  or  occupies 
of  the  said  her^taments  and  premises,  Nos.  2  and  3,  X.  Passage  aforoaid, 
for  the  purchase  thereof,  and  of  the  respective  estates  and  intere^ 
therein,  of  all  persons  seized  or  possessed  thereof  or  interested  ^^^) 
or  of  or  in  iJl  or  any  part  or  parts  thereof,  and  I  do  hereby  ^f^^ 
from  you  particulars  of  your  estate  and  interest  in  the  said  heredita- 
ments ana  premises  and  of  the  claim  or  claims  made  by  yon  in  respect 
thereof,  ana  desire  that  such  particulars  and  claim  be  forwarded  to  m» 
at  the  undermentioned  address  within  twenty-one  days  from  this  date. 

Dated  this  day  of  July,  189    . 

Solicitor  for  the  Board  of  Works  for  the  District 

N.B.— It  IB  requested  that  the  claim  be  made  out  on  the  form  here- 
with:— 
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No.  61.~Pabticitlabs  of  Claim  to  aocompant  PBBOEDiNa  Notigb.    Appndz. 


I 


hi 


No.  62. — ^Offbb  bt  Distbict  Boabd  fob  Lands  fob  which  Notiob 
TO  Tbsat  has  been  given  undeb  29  Qeo.  3,  c.  X2IZ.  {(mUy  p.  776). 

To  A.  B,  and  C.  D. 
Whereas  the  Board  of  Works  for  the  District  did  on  or  about 

the  day  of  ,  189     ,  give  you  two  notices  in  writing 

under  the  hand  of  the  solicitor  for  the  said  hoard  respectively,  dated  the 
day  of  ,  189     ,  that  the  said  board  required  to  purchase 

the  hereditaments  and  premises  described  in  the  said  notices  being  part 
of  the  site  of  the  premises  formerly  known  as  No.  1,  X.  Passage,  also 
premises  known  as  Nos.  2  and  3,  X.  Passage,  all  or  near  C.  Marked  in  tlie 
county  of  London,  and  which  hereditaments  and  premises  for  the  better 
description  thereof  were  delineated  in  the  plans  respectively  attached  to 
the  said  notices,  and  were  thereon  distinguished  oy  the  colour  pink. 
And  further  that  the  said  board  had  employed  M,  ^.,  of  ,  their 

solicitor,  to  treat  with  you  for  the  purcnase  of  the  said  hereditaments 
and  premises.  And  whereas  you  have  refused  to  agree  with  the  said 
If .  iv.  as  to  the  amount  of  compensation  to  be  paid  for  the  purchase  of 
your  estate  and  interest  in  the  said  hereditaments  and  premises.  And 
whereas  by  two  letters  dated  respectively  the  and  days 

of  ,  189    ,  the  one  being  under  the  hand  of  the  said  M.  N,y  and 

the  other  under  the  hands  of  Messieurs  P.  Q.,  your  solicitors,  it  was 
agreed  between  you  and  the  said  Board  of  Woiks  for  the  Dis- 

trict, that  your  claims  for  compensation  in  respect  of  the  hereditaments 
and  premises  comprised  in  the  said  two  notices  shall  be  treated  as  one 
claim.     Now  take  notice  that  we,  the  Board  of  Works  for  the 
District,  do  hereby  offer  yuu  the  sum  of  £  in  full  satisfaction  of 

your  said  claim  in  respect  of  the  hereditaments  and  premises  comprised 
m  the  said  two  notices.  And  further  take  notice  that  unless  within 
fourteen  days  from  the  service  of  this  notice  upon  you,  the  offer  herein 
contained  is  accepted  by  you,  we  shall  put  in  force  the  powers  vested  in 
us  by  statute  to  nave  the  amount  of  compensation  to  be  paid  to  you  for 
the  purchase  of  your  estate  and  interest  m  the  said  hereditaments  and 
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Appodx.  premises  ayasessed  and  awarded  by  a  jnry,  and  that  if  Uie  jury  sM 

""^       award  the  same  or  a  leas  sum  than  the  sum  hereby  offered,  the  coeta, 

charges,  and  expenses  of  procuring  such  compensation  to  be  assessed 

and  awarded  as  aforesaid,  and  also  of  aasesfiing  and  awarding  the  same 

will  be  borne  and  paid  by  you- 

Given  under  the  common  seal  of  the  Board  of  Works  for  the 
District,  this  day  of  ,  189     . 

The  common  seal  of  the  Board  of  Works  for  the  District  was 

hereunto  affixed  in  the  presence  of 

M.  if., 
Clerk  of  the  Board. 


No.  63.— NonoB  to  Lakdownebs  of  Intention  to  Summon  Jubt 
UNDER  67  Geo.  3,  a  zzix.,  s.  82  (ante^  p.  778). 

To  A,  B.  and  C,  D, 
Whereas  the  Board  of  Works  for  the  District,  who  are  the 

persons  having  the  control  of  the  pavements  in  the  said  district  for  the 
improvement  of  the  streets  and  public  places  in  the  said  district^  and 
for  the  public  advantage,  and  in  pursuance  of  the  powers  enabling  them 
in  that  oehalf,  have  resolved  forthwith  to  alter,  widen,  and  extend  the 
highway,  known  as  X.  PassAge,  C.  Market,  between  C.  Strt«t  and 
P.  Street  in  the  said  district  And  whereas  the  said  board  have  adjudged 
that  the  land  and  hereditaments  being  part  of  the  site  of  premises  known 
as  No.  1,  X.  Passage,  and  also  premises  known  as  Nos.  2  and  3, 
X,  Passage,  all  near  C,  Street  aforesaid,  and  which  land,  hereditament^ 
and  premises  for  the  better  description  thereof  were  delineated  and 
distinguished  by  the  colour  pink  on  the  plans  respectively  annexed  to 
two  certain  notices  to  treat  under  the  hand  of  the  solicitor  to  the  aaid 
board  duly  served  upon  you,  and  respectively  dated  the  day 

of  .  189    ,  project  into,  obstruct,  and  prevent  the  board  from  w 

altering,  widening,  and  extending  the  said  hignway,  and  that  for  snch 

Surpose  the  possession,  occupation,  and  purchase  of  the  said  land,  heie- 
itaments.  and  premises  of  which  you  are  the  owner  is  necessary.  And 
whereas  the  saia  board  appointed  Af.  N.^  their  solicitor,  to  treat,  con- 
tract, and  agree  with  the  owners  of  the  land^  hereditaments,  and 
buildings  adjudged  necessarjr  for  the  alteration,  widening,  and  extension 
aforesaid,  and  certain  negotiations  have  taken  place  between  the  »id 
Af.  N,  and  yourselves  with  a  view  to  the  purchase  by  the  said  board  of  the 
said  land  and  hereditaments,  And  whereas  by  two  letters  dated  T&p»- 
tively  the  and  days  of  ,  189     ,  the  one  heing 

under  the  hand  of  the  said  ^'  ^-t  and  the  other  under  the  hands  of 
Messieurs  P.  Q.,  your  solicitors,  it  was  agreed  between  you  and  the  eaid 
Board  of  Works  for  the  District^  that  your  claim  for  compensa- 

tion in  respect  of  all  the  land,  hereditaments,  and  premises  comprised  m 
the  said  two  notices  to  treat  phould  be  treated  as  one  claim.  And 
whereas  on  the  day  of  ,  189    ,  a  notice  was  served  on  you 

under  the  common  seal  of  the  said  board  referring  to  the  negotiations 
which  has  taken  place  between  the  said  Af,  N.  and  yourselves,  and  inti- 
mating that  as  you  had  refused  to  agree  the  amount  of  the  compensation 
to  be  paid  to  you  for  the  purchase  of  your  estate  and  interest  in  the  said 
land,  hereditaments,  and  premises  the  board  would  put  in  force  thar 
statutory  powers,  unless  within  the  time  therein  mentioned  you  came  to 
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an  agreement  with  the  said  board  in  regard  to  euch  compensation.  Appndz* 
And  whereas  you  have  still  refused  to  agree  to  the  terms  upon  which  ~^ 
the  fiaid  board  are  willing  to  purchase  the  said  land,  hereditaments  and 
premises.  Now  this  is  to  rive  vou  notice,  that  the  said  board  in  pur- 
suance of  the  powers  conferred  upon  them  by  the  statutes  57  Qeo.  3, 
c  29,  and  18  &  19  Vict  c  120,  have  resolved  to  take  the  steps  prescribed 
by  the  statute  to  impannel  a  jury  before  the  justices  of  the  peace  for  the 
connty  of  London  at  a  court  of  general  or  quarter  sessions  to  be  holden 
for  the  said  coimty,  and  to  obtain  their  verdict  and  the  judgment  of  the 
justices  in  relation  to  the  premises ;  and  I  am  directed  bv  the  said 
board  to  give  you  notice  that  .they  will  at  the  expiration  of  fourteen 
days  from  the  service  of  this  notice  in  accordance  with  the  statutes  in 
that  behalf,  issue  their  warrant  or  precept  to  the  sheriff  of  the  county 
of  London  to  impannel,  summon,  and  return  a  jury  at  such  Court  of 
quarter  sessions  for  the  purpose  of  obtaining  such  verdict  and  the  judg- 
ment of  the  justices  in  relation  to  the  premises. 
Dated  the  day  of  ,  189     . 

M.N., 
Clerk  to  the  Board  of  Works  for  the  District 


Na  64— Form  op  Warrant  to  Shhritf  to  Summon  a  Jury,  purbuakt 
TO  57  Geo.  3,  c.  29,  s.  82  (ante,  p.  778). 

To  the  sheriff  of  the  county  of  London. 
County  of       )      Whereas  the  Board  of  Works  for  the 

London  to  wit  )  District,  who  are  the  persons  having  the  control  of 
the  pavements  in  the  said  district  for  the  improvement  of  the  streets  and 
pubuc  places  in  the  said  district,  and  for  the  public  advantage  and  in 
pursuance  of  the  powers  enabling  them  in  that  behalf,  have  resolved 
forthwith  to  alter,  widen  and  extend  the  highway  known  as  X.  Passage, 
C.  Market,  between  C.  Street  and  P.  Street  in  the  said  district,  and  tne 
said  board  have  duly  adjudged  that  the  land  and  hereditaments  being 
part  of  the  site  of  premises,  known  as  No.  1,  X.  Passage,  and  also 
premises,  known  as  Nos.  2  and  3,  X.  Passage,  all  near  C.  Street  aforesaid 
(and  which  land,  hereditaments,  and  j)remises  for  the  better  description 
thereof  were  delineated  and  distinguished  by  the  colour  pink  on  the 
plans  respectively  annexed,  to  two  certain  notices  to  treat  under  the 
hand  of  tne  solicitor  to  the  said  board,  duly  served  upon  A,  B.  and  0,  2?., 
and  respectively  dated  the  day  of  189     ),  project  into, 

obstruct,  and  prevent  the  board  from  so  altering,  widening,  and  extend- 
ing the  said  highway, and  that  for  such  purpose  tlbe  possession,  occupation, 
and  purchase  of  the  said  land,  hereditaments,  and  premises  of  which  the 
said  A.  ^.*and  C.  D,  are  the  owners,  is  necessary. 

And  whereas,  the  said  board  appointed  M,  N,^  their  solicitor,  to  treat, 
contract,  and  agree  with  the  owners  of  the  land,  hereditaments,  and 
buildings  adjudged  necessary  for  the  alteration,  wiaening,  and  extension 
aforesaid,  and  certain  negotiations  have  taken  place  between  the  said 
M.  N.  and  the  said  A,  B,  and  0,  D.,  with  a  view  to  the  purchase  by  the 
said  board  of  the  said  land  and  hereditaments. 

And  whereas,  by  two  letters  dated  respectively  the  and 

days  of  ,  189    ,  the  one  beintf  under  the  hand  of  the  said 

if.  N.  and  the  other  under  the  hands  of  Messrs.  P.  and  Q.,  solicitors  for 
the  laid  A.  B*  and  (7.  D.,  it  was  agreed  between  them  and  the  said 
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Appndx.  Board  of  Works  for  the  district  that  the  claims  of  the  aid 

—  A.  B.  and  0.  D.  for  compensatioii  in  respect  of  all  the  land,  herediti- 
ments,  and  premises  comprised  in  the  said  two  notices  to  treat  should 
be  treated  as  one  claim. 

And  whereas,  the  said  A,  B,  and  C.  2).,  being  persons  possessed  of  or 
otherwise  interested  in  the  said  land,  hereditaments,  and  premises  h&Te 
not  agreed  with  the  said  Board  of  Works  or  with  any  person  or  persons 
authorised  by  them  for  the  sale  and  conveyance  to  the  said  Boeid  of 
Works  of  the  estate  and  interest  of  the  said  A,  B,  and  CD. 

Now,  therefore,  we,  the  said  Board  of  Works  for  the  District 

do,  by  this  oar  warrant  or  precept  issued  under  and  by  virtue  and  m 
pursuance  of  the  powers  and  authorities  for  that  purpose  given  by  the 
statutes  67  Geo.  3,  c  29  and  18  &  19  Vict  c.  120,  and  of  every  other 
power  enabling  us  in  this  behalf,  hereby  authorise,  direct,  and  reqoin 
you  to  empanel  summon  and  return  a  competent  number  of  substantial 
and  disinterested  persons  qualified  to  serve  on  juries  not  less  than  48  (x 
not  more  than  72— out  of  which  persons  so  to  be  empanelled,  summoned, 
and  returned  a  jury  of  12  men  are  to  be  drawn  by  some  indifferent 
penon,  to  be  by  the  said  Board  of  Works  appointed  in  such  manner  ta 
luriefl  for  the  trial  of  issues  joined  in  Her  Majesty's  High  Court  of 
Justice,  are  by  the  Juries  Act,  1825,  or  by  any  statute  or  statutes  altering 
or  amending  the  same,  directed  to  be  drawn,  which  said  persons  so  to  be 
empanelled,  summoned,  and  returned  are  hereby  required  to  come  and 
appear  before  the  justices  of  the  peace  for  the  said  county  at  the  cooit 
of  quarter  sessions  of  the  peace  to  be  holden  by  adjournment  from 
the  day  of  last  at  the  in  and  for  the  said  county 

of  London  on  the  day  of  189  ,  at  10  of  the  dock  in  the 

forenoon  preciselv,  and  to  attend  such  court  of  quarter  sessions  from  daj 
to  day  until  discharged  by  the  said  court  ana  the  said  jury  are  then 
upon  their  oaths  to  enquire  of  the  value  of  the  said  land,  hereditament^ 
and  premises  bein^  p^  of  the  site  of  premises  known  as  Ka  1,  X 
Passage,  also  premises  known  as  Nos.  2  and  3,  X.  Passage,  all  near 
C.  Street  aforesaid,  and  of  the  proportionable  value  of  the  respective 
estates  and  interests  of  all  and  every  person  and  persons  seised  or 
possessed  thereof  or  interested  therein,  or  of  or  in  any  part  or  parts 
thereof  with  whom  the  said  Board  of  Works  may  have  failed  to  apce. 
And  also  to  assess  and  award  the  sum  or  sums  oi  money  to  be  paid  to 
such  person  or  persons,  party  or  parties  respectively,  for  the  purchase  of 
the  said  land,  hereditaments,  ana  premises  and  of  such  respective  estates 
and  interests  therein,  and  also  for  goodwill,  improvements,  or  any  iDJnry 
or  damage  whatsoever  that  may  adoTectany  sucn  person  or  persons,  party 
or  parties,  either  as  leaseholders  or  tenants  at  will  and  othenrzae  u 
directed  by  the  82nd  section  of  the  said  Act  of  57  Qeo.  3,  c.  29. 

Witness  our  common  seal  this  day  of  189   • 


CROWN  OFFICE  RULES,  1886, 
Mandamus. 


60.  Application  for  a  prerogative  writ  of  mandamus  shall,  during  we 
sittings,  oe  made  to  a  Divisional  Court  of  the  Queen's  Bench  Divi^ 
by  motion  for  an  order  nisi  ;  and  in  the  vacation  to  a  judge  in  chamberB 
for  a  summons  to  show  cause,  upon  its  being  i^own  to  the  satisfaction  « 
such  judge  that  the  matter  is  urgent.    Provided  that  this  rale  shall  not 
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apply  to  any  application  for  a  writ  of  ftuindomm  under  45  &  46  Vict.  Appndz. 
c.  50,  8.  225. 

61.  Notice  shall  be  nven  by  the  order  nid  for  a  mandamus  to  every 
person  who  by  the  affidavits  on  which  the  oi'der  is  moved  shall  appear 
to  be  interested  in  or  likely  to  be  affected  by  the  proceedings,  ana  to 
any  person  who  in  the  opinion  of  the  Court  or  judge  ought  to  have 
sach  notice. 

62.  The  order  nisi  shall  be  served  upon  each  person  to  whom  notice 
18  given  by  the  order,  as  well  as  the  party  whom  the  order  requires  to 
show  canse. 

63.  Any  person,  whether  he  has  had  notice  or  not,  who  can  make  it 
appear  to  the  Court  or  judge  that  he  is  affected  by  the  proceeding  for  a 
wnt  of  maudamuB  may  show  cause  against  the  order  nwi  or  summons, 
and  ehaU  be  liable  to  costs  in  the  discretion  of  the  Court  or  a  judge  if 
the  order  should  be  made  absolute,  or  the  prosecutor  obtain  judgment 

64.  The  order  absolute  for  a  niandamus  need  not  be  served,  out  the 
costs  of  service  of  the  order  absolute  maj^  be  allowed  in  the  discretion  of 
the  taxing  officer,  where  the  writ  is  not  issued. 

65.  If  the  writ  of  jnandamus  is  directed  to  one  person  only  the  original 
must  be  personally  served  upon  such  person,  but  if  the  wnt  be  directed 
to  more  than  one,  the  original  shall  be  shown  to  each  one  at  the  time  of 
aervioe,  and  a  copy  served  on  all  but  one,  and  the  original  delivered  to 
such  one. 

66.  When  a  writ  of  mandjamm  is  directed  to  companies,  corporations, 
justices,  or  public  bodies,  service  shall  be  made  upon  such  and  so  many 
persons  as  are  competent  to  do  the  act  required  to  be  done,  the  original 
oeing  delivered  to  one  of  such  persons,  except  where  hy  statute  service 
on  the  clerk  or  some  other  officer  is  made  sufficient  service. 

67.  The  Court  or  a  judge  may,  if  they  or  he  shall  think  fit,  order  that 
any  writ  of  mamdamiu  shall  be  peremptory  in  the  first  instance. 

68.  Every  writ  of  mandamus  shall  bear  date  on  the  day  when  it  is 
iasued,  and  shall  be  tested  in  the  name  of  the  Lord  Chief  Justice  of 
England.  The  writ  may  be  made  returnable  forthwith,  or  time  may 
be  allowed  to  return  it,  either  with  or  without  terms,  as  the  Court  thinlu 
fit  A  writ  of  mandamus  shall  be  in  the  Form  in  the  Appendix  No  37, 
with  such  variations  as  circumstances  may  require. 

69.  Any  person  by  law  compellable  to  make  any  return  to  a  writ  of 
mandamius  wall  make  his  return  to  the  first  writ 

70.  Where  a  point  of  law  is  raised  in  answer  to  a  return  or  any  other 

gsading  in  mandamus^  and  there  is  no  issue  of  fact  to  be  decided,  the 
urt  snail,  on  the  argument  of  the  point  of  law,  give  judgment  for 
the  successful  party,  without  any  motion  or  judgment  being  made  or 
required. 

71.  Where  under  Rules  70  and  136  the  applicant  obtains  judgment 
he  shall  be  entitled  forthwith  to  a  peremptory  writ  of  mandamiis  to 
enforce  the  command  contained  in  the  original  writ,  and  the  judgment 
shall  direct  that  a  peremptory  writ  do  issue. 

72.  No  action  or  proceeding  shall  be  commenced  or  prosecuted 
against  any  person  in  respect  of  anything  done  in  obedience  to  a  writ 
of  mandamus  issued  by  the  Supreme  Court  or  any  judge  thereof. 

73.  When  it  appears  to  the  Court  that  the  respondent  claims  no 
light  or  interest  m  the  subject  matter  of  the  application,  or  that  his 
functions  are  merely  ministerial,  the  return  to  tne  writ,  and  all  sub- 
sequent proceedings  down  to  judgment  shall  still  be  made  and  proceed 

3i2 
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Appndz*  in  tha  name  of  the  person  to  whom  the  writ  is  directed,  and,  if  the 
—  Court  thinks  fit  so  to  order,  may  be  expressed  to  be  made  on  l^biU 
of  the  persons  really  interested  therein.  In  that  case  the  peisoos 
interested  shall  be  permitted  to  frame  the  return  and  conduct  the 
subsequent  proceedings  at  their  own  expense ;  and  if  judgment  ii 
given  for  or  against  the  applicant  it  shall  likewise  be  given  for  m 
against  the  persons  on  whose  oehalf  the  return  is  expressed  to  be  made: 
and  if  judgment  is  given  for  them,  they  shaU  have  the  same  remedies 
for  enforcing  it  as  &e  person  to  whom  the  writ  is  directed  would 
have  in  other  cases. 

74.  Where,  under  the  last  preceding  rule,  the  return  to  a  writ  of 
mandamui  is  expressed  to  be  made  on  behalf  of  some  person  other 
than  the  person  to  whom  the  writ  is  directed,  the  proceedings  on  the 
writ  shall  not  abate  by  reason  of  the  death,  resignation,  or  remoTsl 
from  office  of  that  person,  but  they  may  be  continued  and  carried  on 
in  his  name  ;  and  if  a  peremptory  writ  is  awGOxled,  it  sihall  be  directed 
to  the  successor  in  office  or  right  of  that  person. 

76.  In  any  case  of  mandamtu,  in  wnich  a  proceeding  by  way  of 
interpleader  may  be  proper,  the  provisions  of  Order  57  of  the  Rules  of 
the  Supreme  Court,  1883  (Interpleader),  shall  be  applicable,  so  &r  as 
the  nature  of  the  case  will  admit 

76.  No  order  for  the  issuing  of  any  writ  of  mandamus  shall  be  granted, 
unless  at  the  time  of  moving  an  affidavit  be  produced  by  which  some 
person  shall  depose  upon  oaui  that  such  motion  is  made  at  his  instanee 
as  and  if  the  writ  be  granted,  the  name  of  such  person  shall  be  endorsed 
on  the  writ  as  the  person  at  whose  instance  it  is  granted. 

77.  Ever^  application  for  the  costs  of  a  mandamus  shall,  unless  tbe 
Court  or  a  judge  shall  otherwise  order,  be  made  before  the  fifth  day  of 
the  sittings  next  after  that  in  which  the  ri^ht  to  make  such  applicatioa 
accrued,  and  shall  be  upon  notice  of  motion  to  be  served  eight  dajs 
before  the  day  named  therein  for  moving. 

78.  The  party  moving  for  costs  shall  leave  at  the  Crown  OfExt 
Department  a  notice  for  the  production  in  Court  of  all  the  affidarits 
fil^  in  support  of,  and  in  opposition  to,  the  original  order. 

79.  Every  application  for  a  writ  otmandamtts  to  justices  to  enter 
continuances  and  hear  an  appeal  shall  be  made  within  two  calendar 
months  after  the  first  day  of  the  sessions  at  which  the  refusal  to  hear 
took  place,  unless  further  time  be  allowed  by  the  Court  or  a  judge,  or 
unless  special  circumstances  appear  by  affidavit  to  account  for  the  delay 
to  the  satisfaction  of  the  Court. 

Orders  in  the  Nature  of  MAin)AMus. 

00,  An  application  for  an  order  in  the  nature  of  a  mandamus  to 
justices,  or  to  a  county  court  judge,  or  to  justice^)  to  state  and  sign  a 
case,  shall  be  by  motion  for  an  order  nisi  (in  the  same  manner  as  is 
provided  in  Rule  60). 

37. 

Writ  of  Mandamcb. 

Victoria,  by  the  Grace  of  God,  &c. 
To  of  greeting. 

Whereas  by  [here  recite  Act  of  Parliament,  or  charter^  if  the  act  reguirsi 
to  be  done  is  founded  on  either  one  or  the  other].    And  whereas  we  have 
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beeii  giyen  to  understand  and  are  informed  in  the  Queen's  Bench  Appildz. 
I>i vision  of  our  High  Court  of  Justice  before  us  that  [insert  necessary       — 
inducement  and  averments].    And  you  the  said  were  then  and 

there  required  by  [insert  demand]  but  that  you  the  said  well 

knowing  the  premises,  but  not  regarding  your  duty  in  that  behalf  then 
and  there  wholly  n^lected  and  loosed  to  [insert  r^ueid]  nor  have  yon 
or  any  of  you  at  any  time  since  in  contempt  of  ua  and  to  the 

great  daniage  and  grievance  of  as  we  have  oeen  informed  from 

their  complaint  made  to  us.  Whereupon  we,  being  willing  that  due 
and  speedy  justice  should  be  done  in  the  premises  as  it  ia  reasonable, 
do  command  you  the  said  and  every  of  you  firmlv  enjoining 

you  that  you  [insert  command]  or  that  you  show  us  cause  to  tne  contrary 
thereof,  lest  by  your  default  the  same  complaint  should  be  repeated  to 
ns  and  how  you  shall  have  executed  this  our  writ  make  known  to  us  in 
our  said  Court  at  the  Royal  Courts  of  Justice,  London,  forthwith  then 
returning  to  us  this  our  said  writ,  and  this  you  are  not  to  omit 

Witness,  &c. 

To  be  indorsed. 
By  Order  of  Court  [or  of  Mr.  Justice  ]. 

At  the  instance  of 
Thia  writ  was  issued  by,  &c. 

38. 

Return  to  Writ  of  Mandamus. 

The  return  may  either  he  indorsed  on  the  haak  of  the  original  wrU^  or 
engroeeed  on  a  separate  parchment  schedule. 

When  indorsed  on  the  hack  of  the  original  writ. 

The  answer  of  [the  parties  to  vhom  the  writ  is  directed]  to  this  writ. 
We,  the,  &c  [the  defendamis\  to  whom  this  writ  is  directed,  do  most 
humbly  certi^  and  return  to  our  Sovere^  Lady  the  Queen  at  the 
time  and  place  in  this  writ  mentioned,  that  we  have,  &c.  [when  the 
return  is  an  obedience  to  the  trnt,  the  words  of  the  mandatory  part  of  the 
writ  shovld  he  recapitulated  in  the  past  instead  of  thefutwe  tense].  As  by 
the  said  writ  we  are  commanded. 

{To  he  eigned  by  the  parties  making  (he  return^  or  a  sufficient  number 

to  form  a  quorum,  urUess  (hey  he  a  corporate  body,  in  which  case 

it  u  sufficient  to  attach  the  corporate  seaL) 

When  the  retwm  is  engrossed  on  a  separate  schedule* 
Indorse  (he  origirud  uirit  [or  the  copy  served]  thus : 
The  return  of  to  this  writ  [or  if  the  return  is  obedience^  say,  the 

execution  of  this  vfrit]  appears  in  the  schedule  hereunto  annexed. 

The  answer  of 
[To  be  signed  or  sealed  as  above,] 
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*E—  AcnoN  OF  Mandamus. 

Order  63  of  the  Rales  of  tlie  Supreme  Court 

1.  The  plaintiff  in  any  action  in  which  he  shall  claim  a 
to  command  the  defendant  to  fulfil  any  du^,  in  the  fulfilment  of  whidi 
the  plaintiff  is  personallj  interested,  shall  indorse  such  claim  upon  tb 
writ  of  summons. 

2.  The  indorsement  shall  be  in  the  form  given  in  section  4  d 
Appendix  A.,  Part  3. 

This  is  the  form:  — 
The  plaintiff's  claim  is,  for  &c.  ,  and  for  a  mandaim 

commanding  the  defendant  to,  &c. 

3.  If  judgment  be  given  for  the  plaintiff,  the  Court  or  judge  majbj 
the  judgment  command  the  defendant  either  forthwith,  or  on  the 
expiration  of  such  time  and  upon  such  terms  as  may  appear  to  the 
Court  or  a  judge  to  be  just,  to  perform  the  duty  in  question.  The 
Court  or  a  judge  may  also  extend  the  time  for  the  performance  of  the 
duty. 

4.  No  writ  of  mandamus  shall  hereafter  be  issued  in  an  action ;  bnt 
a  mandamus  shall  be  bv  judgment  or  order,  which  shall  have  the  same 
effect  as  a  writ  of  mandamiu  formerly  had. 
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Abandonment  of  Notice  to  Treat, 

promoters  cannot  abandon,  47,  777. 

allowed  if  landowner  agree,  47 ;  if  landowner  serve  counter  notice 

47,  243. 
Admiralty  have  power  to  abandon,  476. 
special  Act  may  permit  of,  47. 
nnder  Metropolitan  Paving  Act,  1817,  777. 
if  undertaking  abandoned,  652. 

Abandonment  of  Railways  Act,  1860, 417. 

applicable  only  to  railways  incorporated  before  1867,  418. 
compensation  for  failure  to  purchase  land,  419 ;  for  not  making 

accommodation  works,  420  ;  how  determined,  421. 
landowner  to  be  a  creditor  on  winding  up  of  company,  422. 
sale  of  land,  422. 

Abandonment  of  TTndertaking^y 

usually  authorised  by  special  Act^  418,  651. 

application  of  parliamentary  deposit  on,  650. 

landowner  to  nave  prior  claim  for  compensation  on  parliamentary 
deposit,  650  ;  persons  entitled  to  claim,  650,  652  ;  compensation 
to  be  for  dimmution  in  value  of  land,  652  ;  no  compensation 
merely  because  notice  to  treat  has  been  served,  652  ;  nor  for  costs 
of  agreement  to  purchase,  653  ;  compensation  may  be  claimed 
for  breaches  of  covenant,  653. 

after  entry,  promoters  to  pay  costs  of  application  of  money  in  Court, 
198. 

does  not  make  land  superfluous,  261. 

land  may  not  be  used  for  other  purposes,  510. 

Absent  Owner, 

service  of  notice  to  treat  in  case  of,  49 ;  must  be  on  all  occupiers, 
50. 

compensation  to  be  settled  by  surveyors,  if  owner  prevented  by 
absence  from  treating,  107 ;  or  if  owner  cannot  be  found,  107  ; 
but  not  if  merely  doubt  as  to  owner,  108 ;  surveyors  to  be  nomi- 
nated by  justices,  108 ;  on  proof  of  absence,  108  ;  who  may  be 
nominated,  109  ;  land  need  not  be  specified  in  nomination,  109  ; 
form  of  nomination,  829. 

declarations  of  correctness  of  valuation  by  surveyor,  109,  836; 
declaration  of  impartiality  by  surveyor,  109,  836 ;  penalty  for 
corruptly  making,  110 ;  valuation  and  declarations  to  be  handed 
to  owner  on  return,  1  lo ;  expenses  to  be  borne  by  promoters, 
110 ;  how  purchase  money  to  be  estimate,  110.  See  **  Principles 
of  Compensation." 

purchase  money  to  be  deposited  in  bank,  186  ;  land  to  vest  in  pro- 
moters on  such  deposit  and  execution  of  a  deed  poU,  188. 

owner  returning  may  have  compensation  submitted  to  arbitral 
tion,  122. 
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Absent  Owner— conttwMeci. 

fonn  of  notice  by  owner  claiming  arbitration,  830. 

arbitrators  to  determine  if  sum  deposited  sufficient,  122  ;  procedure 

to  be  as  in  other  cases,  122. 
promoters  pay  costs  if  further  sum  awarded,  122. 
if  sum  sufficient,  arbitrators  to  decide  as  to  costs,  123. 
further  sum  may  be  recovered  by  attachment  or  action,  123. 

Absolutely  Entitled,  Person, 

may  have  money  in  Court  paid  out  or  invested,  144, 157, 163.  Su 
*^ Application  of  Purchase  Money  Deposited." 

Access, 

compensation  for  interference  with,  to  premises,  137 ;  allowed  if 
land  depreciated,  137 ;  not  for  loss  of  trade  merely,  130 ;  not 
usually  for  temporary  interference,  134,  790 ;  not  for  personal 
inconvenience,  136. 

by  public  highways  to  premises,  137 ;  compensation  if  claimant 
suffer  more  than  general  public,  137 ;  diversion  of  road,  138 ; 
under  Public  Health  Acti  1875,  622 ;  under  Highway  Acts, 
522,  766. 

by  public  waterway,  137, 138. 

by  private  ways,  compensation  for  interference,  138* 

compensation  where  covenant  by  a  lessor  to  provide,  138, 

compensation  where  merely  intention  to  provide,  134. 

to  sea,  138 ;  to  a  river,  138 ;  to  severed  lands,  351,  353.  See 
"  Accommodation  Works.**    To  severed  portions  of  mines,  367. 

to  special  Act,  298 ;  copies  to  be  kept  and  deposited,  298 ; 
parties  may  inspect  and  take  copies,  299  ;  under  Railways 
Clauses  Act,  375 ;  under  Waterworks  Clauses  Act,  398 ;  under 
Harbours,  Docks,  and  Piers  Clauses  Act,  408  ;  under  Cemeteries 
Clauses  Act,  416. 

Accommodation  Works, 

land  may  be  taken  compulsorilv  for,  309,  362,  391. 

railway  companies  are  required  to  make  and  maintain,  361 ;  onir 
for  owners  of  surface,  352 ;  not  to  prevent  w^ater  percolating 
into  mines,  354 ;  differences  as  to  sufficiency  to  be  settled  by 
justices,  354  ;  justices  have  no  right  to  determine  right  to,  354 

owners  may  execute  on  failure  of  company,  355 ;  may  make 
additional  works  at  own  expense,  855 ;  not  to  be  requirad  after 
five  years,  356  ;  owners  allowed  to  cross  line  until  works  made, 
856  ;  penalty  for  omitting  to  fasten  accommodation  gates,  357 ; 
owners  may  accept  compensation  in  lieu  of,  352  ;  agreement  to 
do  so  by  lessor  does  not  affect  lessee^s  right,  854 ;  ownen  cannot 
afterwards  cross  the  line,  357. 

agreement  to  make,  may  be  specifically  enforced,  364. 

mandamus  will  issue  to  compel  construction  of,  354. 

arbitrators  and  iury  no  power  to  order,  96,  856. 

to  be  considered  in  settling  compensation  for  severance,  118,  35S  i 
but  not  as  re^rds  prospective  use  of  land,  352, 

need  not  be  maintained  if  necessity  for  ceases,  362  ;  but  use  of  land 
majr  be  changed,  353. 

liability  to  maintain  fence  is  for  owner^s  benefit  merely,  868 ;  feQ<^ 
must  be  sufficient,  363. 

in  the  case  of  the  construction  of  waterworks,  391 ;  differences  to 
be  settled  by  justices,  391. 
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Aecountant-Oeneral  now  Paymaster-General  (?.  v.\  145. 
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that  notice  to  treat  has  been  properly  served,  48. 
as  to  entry  before  purchase,  220. 

Action, 

lies  for  damace  done  by  acts  unauthorised  by  special  Act,  129,  320. 

does  not  lie  it  act  authorised,  126,  130,  320. 

lies  for  negligent  or  improper  construction  of  works,  131,  321, 

363,448. 
lies  for  improper  carrying  on  of  works,  132,  621. 
does  not  lie  for  nuisance  caused  by  proper  use  of  works,  135. 
lies  for  nuisance  caused  by  use  if  works  unauthorised,  381,  646. 
lies  for  certain  injury  to  mines  in  consequence  of  waterworks,  397. 
lies  for  wrongfully  removing  minerals,  361. 
for  entry  before  notice  to  treat  has  been  given,  40,  126,  220 ;  or 

compensation  deposited,  40,  221 ;  different  forms  of,  40. 
amends  for  irregularity  or  trespass  may  be  tendered,  292  ;  if 

sufficient  amount  tendered,  nothing  to  be  recovered,  292. 
amends  may  be  paid  into  Court,  292 ;  under  Railways  Clauses  Act, 

1845,  376. 
to  restrain  taking  part  only  of  a  house,  244,  777. 
for  specific  performance  to  purchase  land,  14,  17,  41 ;  by  pro- 
moters, 78.    See  "  Specific  Performance," 
of  mandamus  to  compel  promoters  to  proceed,  53  ;  rules  as  to,  854. 

See  "  Mandamvs/* 
to  enforce  award  of  arbitrator,  78. 
title  to  compensation  can  only  be  decided  in  an  action,  57  ;  may  be 

decided  in  action  of  trespass,  57. 
to  recover  costs  of  arbitration,  76  ;  of  assessment  by  jury,  104. 
to  enforce  verdict  of  jury,  98  ;  defences  to  action,  99,  189. 
to  recover  amount  claimed  under  section  68  of  the  Lands  Clauses 

Act,  129. 
to  enforce  vendor's  lien  upon  land  taken,  229. 
to  determine  title  to  lana  where  interest  omitted  to  be  purchased, 

274  ;  costs  of  such  action,  274 
to  determine  whether  land  superfluous  or  not,  276. 
to  enforce  right  of  pre-emption,  283. 
to  recover  deficiency  of  land  tax  and  poor's  rate,  291. 
service  of  writ  on  promoters,  291  ;  on  a  railway  company,  374 ; 

on  and  by  commissioners  of  sewers,  456. 
to  restrain  deviation,  313,  316, 387. 

to  restrain  nuisance  on  lands  taken  for  temporary  purposes,  328. 
by  Attorney-General  to   restrain   interference    witn  road,  339, 

341,  342. 
by  private  owner  for  special  damage  for  interference  with  road,  343. 
by  railway  company  to  recover  expenses  of  works  in  mines  for 

safety  of  railroad,  370. 
by  gas  company  for  injury  by  letting  down  pipes,  500. 
to  recover  compensation  where  assessing  tribunal  has  ceased  to 

exist,  402. 
by  and  against  Admiralty,  478  ;  service  of  writ,  482. 
by  and  against  Secretary  of  War,  772  ;  service  of  writ,  763. 
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Additional  Lands, 

maj  be  purchased  for  extraordinaiy  -purpoeeSf  29,  335,  378.    Sei 

"  Extaiiordinary  Purposes." 
may  be  purchasea  by  railway  company  if  necessaiy  for  safety,  3S1 

Adjoining:  Lands, 

small  portions  of  intersected  lands  to  be  thrown  into,  245. 
railway  companies  may  enter  upon  to  repair  accidents,  321. 
may  be  taken  to  enlarge  prisons,  558. 
may  be  used  for  temporary  road  under  Highway  Act,  752. 

Adjoining  Owners, 

superfluous  land  to  be  offered  to,  284 ;  if  not  sold  vests  in,  28L 

See  *'  Superfluous  Lands." 
assent  of,  to  improvements  of  land  drainage,  460. 
dissent  of,  to  improvements  of  land  drainage,  462  ;  compensation 

to,  463  ;  costs  of,  464. 
Board  of  Agriculture  authorising  drainage  works  on  lands  of,  465. 
may  appeal  to  Board  of  Trade  in  cases  of  deviation,  313. 

Adjonmment  of  Trial  to  Assess  Compensation  by  Jury,  89. 
under  Metropolitan  Paving  Act,  1817,  779. 

Administrator, 

power  to  sell  land,  20. 

to  release  land  from  incumbrances,  25.    See  ^  Executor.^' 

Admiralty, 

definition  of,  475. 

power  to  purchase  and  take  lands  for  the  naval  service,  475. 

Lands  Clauses  Acts  to  be  incorporated  in  special  Acts,  476. 

notice  to  treat  may  be  withdrawn,  476. 

plans  and  books  of  reference  may  be  corrected,  477. 

time  for  compulsory  purchase  limited  to  five  vears,  477. 

lands  purchased  and  taken  to  vest  in  Admiraitv,  477. 

Admiralty  may  sue  or  be  sued  in  respect  of  land  purchased  or 

taken,  478. 
Admiralty  may  sell  land  not  required  for  public  servic^  479; 

provisions  as  to  superfluous  lands  not  to  apply,  479  ;  rigbte  of 

pre-emption  preserved,  479  ;  payment  to  be  made  to  Paymastw- 

Ueneral,  480  ;  purchaser  to  take  freed  from  all  prior  estates,  480; 

compensation  for  prior  estates  afterwards  established,  480. 
lUdlways  Clauses  Act,  1845,  incorporated  for  removal  of  pipe^  ^* ' 

for  temporary  occupation,  481. 
on  entry  undertaking  to  be  given  instead  of  bond,  481. 
purchase  money  recoverable  from  Admiralty,  482. 
service  of  notice  on,  482.  * 

application  of  pecuniary  penalties,  482. 

Aamiralty  not  liable  to  penalties,  482.  ^ 

Secretary  for  War  may  take  land  for  service  of  Admiralty^  *" » 

may  use  powers  of  Liand  Clauses  Acts,  442  ;  subject  to  piovioon> 

in  the  Defence  Act^  1842,  442. 
lands  may  be  vested  in  Admiralty  by  Order  in  Council,  47& 
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Admiralty — contiwued. 

signal  stations,  power  to  take  land  for,  736. 

may  mark  out  and  survey  such  lands,  736  ;  may  remove  obstruc- 
tion between,  736  ;  corporations  empowered  to  sell  land  for,  736  ; 
justices  may  put  Admiralty  in  possession,  737  ;  jury  may  appor- 
tion amount  if  there  are  leasees,  739  ;  app»eal  from,  738  ;  security 
for  costs,  739  ;  erections  to  be  removed  if  land  taken  for  years, 
739 ;  deposit  of  money  in  case  of  persons  incapacitated,  740!  See 
"  Remembrancer."    Application  of  monev,  741. 

coast  guard  stations,  power  to  take  land  for,  437  ;  provisions  of 
Customs  Consolidation  Act  to  apply,  426,  438:    See  *^  Customs." 

Adverse  litigation, 

promoters  not  to  pay  costs  of,  194,  213. 

Affidavit, 

of  engineer  tbat  land  is  required,  38. 

to  show  that  jury  have  exceeded  their  jurisdiction,  98. 

in  application  in  respect  of  money  in  Court,  174 ;  to  be  made  by 

applicant,  174  ;  of  no  settlement  by  married  woman,  174. 
of  marriage  or  of  death  of  a  husband,  on  payment  out>  175. 
verifying  award  on  application  to  enforce,  691. 
on  proceedings  for  a  mcmdamtiSy  850,  852. 

Agreement, 

clauses  r^ulating  purchase  of  land  by,  13. 

power  of  promoters  to  purchase  by,  13. 

before  capital  subscribed,  31. 

to   purchase   lands  before  incorporation,  13 ;    under   Railways 

Construction  Facilities  Act,  14,  484. 
what  lands  may  be  purchased  by,  15,  16. 
formalities  of  execution  of,  14 ;  by  directors,  14  ;  by  district  councils, 

15 ;  by  parish  councils,  15. 
;  of,  15. 


costs  on  sale  by,  216,  217. 
>f,  16. 

_■    *      0^16. 
specific  performance  of,  17.    See'^  Specific  Performance." 


construction  of,  16. 
time  for  completion  oi 


interest  when  payable  under,  18. 

parties  under  aisabillty  may  seU  by,  19  ;  may  sell  for  a  rentchargjc^ 
27,  440  ;  how  price  to  be  determined,  25,  440 ;  price  to  be  paid 
into  bank,  26, 179. 

land  for  extraordinary  purposes  may  be  purchased  by,  29 ;  restric- 
tions in  case  of  incapacitated  peisons,  30 ;  in  case  of  municipal 
corporations,  30. 

service  of  notice  to  treat  does  not  constitute  an  agreement,  31,  41. 

entry  by,  221,  223. 

commonable  rights  may  be  sold  by,  252 ;  committee  to  be  appointed 
to  sell,  254. 

to  allow  deviation,  315. 

to  receive  compensation  instead  of  accommodation  works,  352,  354. 

purchase  of  mines  by,  16,  361. 

gas  companies  may  purchase  easements  by,  500. 

purchase  by,  under  Tublic  HealUi  Act,  1875,  511. 
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Agreement— ^:ontiniud, 
arbitration  by,  62. 

by  promoters  not  to  use  powers  invalid,  36L 
by  Admimlty  to  take  lands,  475. 

Alienation  of  Lands  by  Promoters, 

invalid  onless  permitted  by  special  Act^  275  ;  to  another  companj, 

277. 
if  land  bought  for  extraordinary  purposes,  275. 
if  land  superfluous,  275. 
if  railway  abandoned,  422. 
when  taken  for  service  of  Admiralty,  479. 
when  taken  for  purposes  of  education,  508  ;  of  poet-office,  534 ;  of 

allotments,  564 ;  of  county  councils,  575 ;  of  rifle  ranges,  659 ; 

of  London  County  Council,  792. 

Allotments, 

representation  to  district  council  that  land  required  for,  560 ;  may 
be  made  by  six  electors  or  ratepayers,  560  ;  or  by  pansh  oouncii, 
560,  674. 

district  council  may  purchase  or  hire  the  land  required,  6€0; 
Lands  Clauses  Acts  to  apply,  561 ;  incapacitated  peisoos  maj 
lease  land,  563. 

if  land  not  procurable  district  council  may  petition  coimty  council, 
561. 

county  council  to  hold  inquiry,  671  ;  may  make  an  order  for  com- 
pulsory purchase,  671 ;  restriction  on  lands  which  may  be  taken, 
563 ;  order  to  be  served  on  owners,  561, 671 ;  and  dejKwted  with 
Local  Qovemment  Board,  672  ;  objectors  may  petition  Local 
Government  Board,  672  j  order  maybe  oonfirzned,  672  ;  order  to 
be  carried  out  by  county  council  in  certain  cases,  572 ;  Lands 
Clauses  Acts  to  ba  incorporated,  672 ;  mine  sections  of  Bailwajs 
Clauses  Act  incorporated,  672. 

if  district  council  decline,  representation  to  county  council,  660. 

if  county  council  decline,  district  council  may  petition  Loal 
Government  Board,  671 ;  Local  Government  Board  may  make 
order,  671  ;  to  be  laid  before  Parliament*  671  ;  district  councU 
to  carry  out  order,  672, 

compensation  to  be  settled  bv  a  single  arbitrator,  562,  673 ;  a^i- 
trator  may  be  appointed  by  Local  Government  Board,  56x ; 
counsel  not  allowed  to  appear  before,  673 ;  Lands  Clauses  Acts 
to  apply,  562  ;  arbitrator  to  determine  costs,  562  ;  no  allowance 
for  compulsory  purchase,  673: 

district  council  may  sell  or  exchange  snperfluous  land,  564 ;  ngnts 
of  pre-emption  saved,  565. 

common  pasture  may  be  provided  as  albtments,  565, 674. 

allotment  includes  a  field  garden,  566. 

parish  council  may  hire  land  for  allotments,  675  ;  power  to  persons 
to  let  land,  563 ;  county  council  may  authorise  oompnlwry 
hirinff,  676 ;  compensation  to  be  determined  by  arbitrator,  ^^^ ; 
awara  of  arbitrator  to  be  deposited  and  open  to  inspectiout  676  > 
Lands  Clauses  Acts  partly  incorporated,  677  ;  mines  and  xniBcraw 
not  to  be  hired,  677 ;  landowner  may  resume  posaeaaion  to  ^otk 
minerals,  677. 
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Alteration  in  Lands, 
after  DOtice  to  ti-eat,  42. 
after  scheme  prepared  under  Housing  of  Working  ClaBses  Act,  21. 

Ambignity, 

in  special  Act  construed  against  promoters,  36. 

Amendment, 

of  offer  by  promoters,  76. 

Amends, 

for  irreyilarity  or  trespass  may  be  tendered,  292. 

if  sufficient  amount  tendered,  nothing  to  be  recovered,  292. 

may  be  paid  into  Court,  292. 

under  Itailways  Clauses  Act,  1845,  375. 

Amenities, 

compensation  for  iiyury  to,  when  land  taken,  118. 
not  if  no  land  taken,  119,  135. 

Annuitant, 

may  release  annuity  charged  on  land,  25. 
for  Qovemment  annuity  of  same  amount,  23. 
cannot  petition  for  application  of  money  in  Court,  166. 
entitlea  to  have  deficiency  made  up  out  of  sale  of  corpus,  116. 
should  be  served  on  application  to  re-invest  money  in  land,  208 ; 
should  not  appear  unless  affected,  208.    See  **  Bentcharge." 

Appeal, 

not  allowed  from  verdict  of  jury  assessing  compensation,  97. 
nor  from  verdict  of  High  Court  jury  in  case  of  railways,  492. 
from  arbitrator  under  Housing  of  the  Working  Classes  Act,  1890, 

616,  645. 
from  jury  under  Admiralty  (Signal  Stations)  Act,  1815,  738. 
from  jury  under  Defence  Act,  1842,  765. 
from  judgment  on  special  case  stated  by  arbitrator,  593. 

Appearance, 

if  party   do   not  appear  at   inquiry,  compensation   settled   by 

surveyor,  93. 
costs  in  case  of  non-appearance,  110. 
penalty  for  non-appearance  of  witness,  93. 

Application  of  Purchase  Money  Deposited, 

may  be  applied  under  Lands  Clauses  Acts  or  Settled  Land  Acts, 

149,  155. 
I.  application  under  section  69  of  Lands  Clauses  Act,  144,  149 — 
in  redeeming  land  tax,  144,  149. 
reimbursing  trustees  who  have  redeemed,  149. 
discharging  incumbrance,  144,  150. 

incumbrance  must  affect  land  held  therewith,  150 ;  must  be 
a  debt  affecting  inheritance,  150 ;  may  be  a  mortgage,  150 ; 
or  a  lease,  150 ;  or  a  rent,  151  ;  or  a  perpetual  tithe  rent- 
charge,  151  ;  or  a  statutory  charge,  151. 
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Application  of  Pnrcliase  Money  Defositei— -continued. 

I.  application  under  section  69  of  Lands  Clauses  Act — (ecn.) 

in  purchase  of  other  lands,  144,  151 ;  lands  may  be  copyholds, 
161  ;  or  copyholds  maybe  enfranchised,  161 ;  not  generally  in 
leaseholds,  152  ;  except  in  special  circumstances,  152  ;  not  in 
equities  of  redemption,  162  ;  in  land  in  Isle  of  Man,  152. 

in  buildings  as  an  investment  in  land,  152 ;  only  allowed  in 
special  circumstances,  162 ;  new  buildings  must  be  put  in  ground, 
152  ;  building  new  rectories  and  vicarages  allowed,  153  ;  farm 
buildings,  153  ;  not  usually  allowed  for  repairs,  153 ;  in 
building  colleges,  154 ;  in  improving  the  water  supply,  154 ; 
in  repayment  of  moneys  expended  on  above  purposes,  154^ 

in  replacing  buildings  injured,  144,  154  ;  substituting  iiarm 
buildings,  154 ;  temporary  accommodation  for  hospital,  155  ; 
almshouses,  156  ;  matter  referred  to  chambers  as  to  propriety 
of  building,  155. 

II.  application  under  Settled  Land  Acts,  155 — 

special  provision  in  case  of  money  for  land  taken,  155  ;  if  land 
subiect  to  a  settlement,  156  ;  definition  of  settlement,  156 ; 
settled  means  ^  stood  limited  "  in  such  cases,  156. 

investments  of  capital  money,  166 ;  in  improvements  under 
Agricultural  Holdings  Ac^  157  ;  in  cottages  under  Hous- 
ing of  the  Working  Classes  Acts,  157,  634;  in  land  in 
England,  158 ;  in  paying  off  incumbrances,  157,  158  ;  in 
redeeming  rentchai^ges,  157,  158  ;  Court  has  a  discretion,  158  ; 
in  costs  of  purchase,  159. 

improvements  authorised  by  Settled  Land  Acts,  159,  161  ;  do 
not  include  repairs,  161  ;  nor  additions  or  alterations  to 
buildin^.160 ;  unless  for  purpose  of  letting,  160, 161  ;  erection 
of  buildings  in  substitution,  160 ;  rebuil(Uiig  mansion  house, 
160, 161. 

procedure  to  have  improvements  sanctioned,  162. 

reinbursement  for  improvements,  162,  770. 

III.  in  payment  to  parties  becoming  absolutely  entitled,  144,  157, 
163— 

meaning  of  "  becoming  absolutely  entitled,"  163  ;  a  waterworks 
companv  held  to  be  so,  163  ;  a  dowress,  163 ;  a  person  with 
right  of  pre-emption,  163  ;  copyholders  and  freeholders  with 
rishts  of  common,  163  ;  among  commoners,  254,  S56.  See 
"  Commons."  Mortgagees  in  possession,  163 ;  tenant  for  life 
not  entitled,  163. 

a  transfer  to  another  fund  in  Court  is  a  payment  out,  163. 

to  trustees  with  power  of  sale,  if  Court  tninks  tit,  163,  164. 

same  rule  to  trustees  of  charity,  163,  164 ;  consent  of  Charity 
Commissioners  may  be  necessary,  164. 

to  tenant  in  tail,  on  executing  disentailing  deed,  164. 

to  married  women,  with  consent  of  husband,  165. 

to  trustees  or  guaidian  when  balance  is  small,  178, 

to  persons  in  possession,  192. 
application  to  Court  for  payment  out — 

by  summons  if  rights  declared  by  judgment  or  order,  169 ;  or 
depend  only  on  proof  of  identity  or  death,  169  ;  where  amount 
does  not  exceed  1,0002.,  169. 
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Application  of  Porcliase  Money  Deposited— coneimted 

III.  in  payment  to  parties  becoming  absolutely  entitled — (ison,) 
by  petition  if  rights  depend  on  more  than  proof  of  identity,  169  ; 
if  amount  in  Court  exceeds  1,000/.,  169;  where  there  are 
several  sums,  170. 
proceedings  do  not  abate  on  death  of  applicant,  171. 
summons  or  petition,  form  of,  172  ;  title  to,  172,  173. 
eyidence  reauired,  174  ;  proof  of  no  incumbrance  necessary,  174 ; 
of  no  settlement  if  married  woman,  174  ;  of  marrige  or  widow- 
hood, 176. 
costs  of,  211  ;  of  service  and  appearance,  208.    See  ''Costs  in 
Case  of  Money  Deposited." 
form  of  order  for  application,  177. 
inquiry  as  to  title  before  application  allowed,  177. 
provisional  contract  prior  to  applying  to  Court,  177. 
applications  to  Court  for  investment,  165.     See  "  Investment  of 

Moneys  Deposited." 
Court  may  allot  part  of  fund  to  tenant  for  life,  179, 180. 
Court  may  order  payment  according  as  parties  are  interested  in 
land,  181  ;  how  sum  allotted  when  paid  in  respect  of  landj  let 
on  lease,  182.     See  '*  Lease."     When  paid  for  a  reversion  to  a 
lease,  183. 
money  paid  because  of  failure  to  make  a  good  title — 
to  be  invested  or  distributed,  189  ;  mortgages  will  be  paid  out 

of,  189. 
Court  will  inq^uire  as  to  interests  of  parties,  190 ;  and  distribute 
fund  accordingly,  191 ;  as  between  mortgagor  and  mortgagee, 
191 ;  as  between  dowress  and  heir,  191  ;  where  dispute  as  to 
.interests,  191  ;  Crown  cannot  be  made  a  party  to  summons,  191. 
possessor  to  be  deemed  owner,  191  ;  unless  actual  dispute  as  to 
title,  192 ;  must  be  in  possession  as  owner,  193 ;  not  as  a 
continuing  lessee,  193. 
cost  of  applications  to  Court  for  investment,  193,  198 ;  of  service 
and  appearance,  205,   207.      See  "Costs  in   Cases   of  Money 
Deposited." 
application  under  Housing  of  Working  Classes  Act,  1890,  643, 
under  Admiralty  (Signal  Stations)  Act,  1815,  741. 
under  Sewers  Act,  1833,  746. 
under  Defence  Acts,  768. 
under  Metropolitan  Paving  Act,  1817,  781. 

Apportionment, 

of  copyhold  rents  where  part  taken,  250  ;  rights  of  lord  upon,  250. 
of  compensation  among  commoners,  254  ;  by  committee,  254,  256, 

424  ;  by  the  Courts  266 ;  by  Board  of  Agriculture,  433.    See 

"  Commons." 
of  rentcharges,  264. 
of  rent  due  under  leases,  266 ;  promoters  are  persons  enabled  to 

require  apportionment,  267  ;  costs  of,  267  ;  rights  of  lessor,  267. 
under  Lancb  Clauses  Act  to  be  by  justices,  250,  266. 
under  Customs  Consolidation  Act,  1853,  by  jury,  429, 
under  Customs  Building  Act,  1879,  by  jury,  529. 
under  Coast  Quard  Service  Act  by  jury,  438. 
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under  Hoaaing  of  Working  Olaases  Act,  1890,  by  arbitrator,  607, 

609,640. 
under  Local  Goyemment  Act,  1894,  when  land  hired,  by  arbitrator, 

675. 
under  Admiralty  (Signal  Stations)  Act,  by  jury,  739. 
under  Sewers  Act,  1883,  by  jury,  745. 
under  Defence  Acts,  by  jury,  766. 

Appropriate  and  Use, 

equivalent  to  <<  take,"  39,  221. 

Approval  of  Sureties, 

by  two  justices,  222,  227. 

in  case  of  railways  by  Board  of  Trade,  489. 

Arbitration  Act,  1889, 

commencement  of,  597. 

repeals  by,  595. 

construction  of,  577. 

definitions  in,  596. 

application  of,  577,  595  ;  not  to  Scotland  or  Ireland,  597  ;  not  to 
pending  arbitrations,  595  ;  to  agreements  to  refer  prior  to  Act, 
557,  559  ;  to  statutory  arbitration  except  where  inconsistent,  577, 
595  ;  to  arbitrations  under  Lands  Clauses  Acts,  64,  578  ;  to  arbi- 
trations with  Crown,  594. 

submission  under — 
definition  of,  596. 

to  be  irrevocable,  677  ;  except  by  leave  of  Court,  677. 
to  have  eflFect  on  order  of  Court,  577. 
but  arbitration  not  a  proceeding  in  Court,  578. 
provisions  to  be  implied  in,  578  ;  single  arbitrator  unless  other- 
wise stated,  579 ;  two  to  appoint  an  umpire,  579 ;  time  to  make 
award,  579 ;   reference  to  umpire,  579 ;  time  for  umpire  to 
award,  579;  examination  of  witnesses  and  parties,  580;  award 
to  be  final,  580  ;  costs  in  discretion  of  arbitrator,  580. 

appointment  of  arbitrator  under  Lands  Clauses  Act  is  a,  64, 6^  583. 

appointment  of  arbitrator  by  Court  or  judge,  582 ;  on  death, 
refusal,  or  incapacity  to  act,  583. 

power  of  arbitrator  or  umpire  to  administer  oaths,  584 ;  penalty 
for  perjury,  595 ;  to  state  award  in  form  of  special  case,  684, 
585  ;  to  state  a  special  case  pending  arbitration,  592 ;  to  correct 
clerical  errors  in  award,  80,  584. 

removal  of  arbitrator  for  misconduct,  82,  690. 

witnesses,  summoning  of,  585,  592  ;  procedure  on,  586 ;  forms  of 
subpoena,  586,  587  ;  witness  in  Ireland  or  Scotland,  687,  592 ; 
witness  in  prison,  592  ;  examining  on  commission,  578. 

time  for  awara,  579  ;  enlargement  of,  588  ;  applied  to  awards  under 
Lands  Clauses  Act,  58,  64,  588  ;  but  not  under  Public  Health 
Act,  1875,  588 ;  effect  of,  588  ;  for  what  time,  588  j  if  re- 
mitted, 589. 

remission  of  award,  589 ;  on  discovery  of  fresh  evidence,  589 ;  to  be 
stated  as  special  case,  589  ;  delay  in  applying  for,  690 ;  V^^'^F 
of,  extends  to  Lands  Clauses  Acts,  80,  589 ;  to  Public  Health 
Act,  1876,  590. 
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^bitration  Act,  lBB9-«mUnued. 
award  under.    See  "  Award.** 

setting  aside,  for  misconduct  of  arbitrator,  82,  590 ;    what  is 
misconduct,  590 ;  if  improperly  procured,  590  ;  procedure  on 
applications  for,  590  ;  time  for  applications  for,  590. 
enforcing,  application  for  summons,  591 ;  fine  for,  591 ;  under 

Lands  Clauses  Act^  78. 
in  form  of  special  case,  589. 
costs  of,  74,  580. 
clerical  errors  in,  80,  584. 
special  case — 

may  be  stated  during  arbitration,   592 ;  procedure  to  compel 

arbitrator  to  state,  593  ;  award  in  form  of,  589  ;  procedure  to 

have  case  tried,  593  ;  appeal  from  decision  on,  593 ;  costs  of, 

593. 

power  to  stay  legal  proceedings,  581  ;  time  to  apply  for,  582 ; 

application  to  I^nds  Clauses  Act,  581. 
master  exercising  powers  under,  594. 
Goets  of  orders  under,  593. 
costs  of  the  arbitration,  580. 

penalty  for  perjury  before  arbitrator,  594 ;  tampering  with  evi- 
dence, 594. 

Arbitration,  Provisions  as  to, 
in  Lands  Clauses  Act,  61. 
in  Railways  Clauses  Act,  1845,  371  ;  when  applicable  to  settling 

compensation,  368. 
in  Public  Health  Act^  1875,  515;    when  applicable  to  settling 

compensation,  515,  520,  522. 
in  Allotments  Act,  1887,  562. 
in  Arbitration  Act,  1889,  577. 
in  Housing  of  Working  Classes  Act,  1890,  607,  624,  638 ;  special 

powers,  640. 
inJjocal  Qovemment  Act,  1894,  673  ;  on  hiring  of  land,  675. 
in  case  of  compensation  for  mines  under  gas  pipes,  500. 
in  case  of  disputes  as  to  betterment,  693. 

Lrbitration  under  Lands  Clauses  Acts, 

Arbitration  Act,  1889,  to  apply  to  arbitrations  under,  64,  65,  577, 

595. 
what  cases  of  disputed  compensation  to  be  settled  by,  52,  62 — 
when  claim  exceeds  502.  and  landowner  so  desires,  56  ;  landowner 

must  give  notice  in  writing,  56  ;  form  of  notice,  817. 
must  state  particulars  and  amount  of  claim,  57. 
parties  may  agree  to  have  compensation  settled  by,  62 ;  even 

if  amount  under  50/.,  55,  62  ;  statutory  provisions  may  be 

waived,  62  ;  but  will  apply  as  far  applicable,  63. 
when  absent,  owner  dissatisfied  with  valuation,  122 ;  to  decide 

if  valuation  sufficient,  122. 
See  "  Absent  Owner." 

when  claim  made  under  section  68,  123, 128. 
when  land  intersected,  245. 
enfranchisement  of  copyholds,  248. 
valuation  of  rights  over  commons,  255. 
when  mortgage  exceeds  value  of  land,  259. 

8k 
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Arbitration  nnder  Lands  Clanses  Aots— continued, 

what  caaee  of  disputed  compensation  to  he  settled  hy—{con.) 
value  of  lentchaiiges,  264. 
in  cases  of  oniittedi  interests,  273. 
as  to  value  of  su{>ex4uous  land,  285. 

appointment  of  arbitrator,  61.    See  "  Arbitrator." 

appointment  is  a  submission  to,  62,  64 ;  under  Arbitration  Act, 
1889,  578  ;  has  eflfect  of  an  order  of  Court,  577 ;  not  revocable, 
62,  578  ;  death  of  party  not  a  revocation,  63. 

amount  only  to  be  settled  not  title  to  compensation,  67 ;  cannot  be 
stopped  although  title  disputed,  57  ;  taking  mrt  in,  bj  pro- 
moters dots  not  admit  claim,  64  ;  amount  must  oe  in  money,  58. 
5w«  Award," 

restraining  arbitration,  64  ;  will  not  be  restrained  if  merely 
futile,  64 ;  if  arbitrator  guilty  of  misconduct  or  unfit  to  act^ 
64,590. 

Btatinff  a  special  case  in,  64 ;  592. 

award  in  form  of  special  case,  589. 

revocation  of,  65  ;  when  arbitrator  going  wronc  in  law,  65. 

appointment  of  umpire,  66.    See  "  Umpire,"  "  Arbitrator." 

conduct  of,  71  ;  summoning  witnesses,  70 ;  production  of  docu- 
ments, 71.    See  "  Arbitrator." 

costs  of,  how  to  be  borne,  73  ;  may  be  settled  by  arbitrator,  73,  74 ; 
in  award  or  after,  74  ;  under  Arbitration  Act,  1889,  74,  580 ; 
may  be  taxed  by  taxing  master,  74,  494,  682.  See  "  Taxation  of 
Costs."  Recovery  of,  76.  See  "Costs."  In  case  of  absent 
owner,  122. 

award,  77.    See  "  Award." 

failure  of,  compensation  to  be  settled  by  jury,  56,  59. 

Arbitrator  under  Lands  Clanses  Acts, 

appointment  of,  61  ;  forms  of,  818,  819;  is  a  submiauon  to 
arbitration,  62,  64,  578. 

parties  may  concur  to  appoint  a  single  arbitrator,  68 ;  form  of 
concurrence,  821. 

if  no  concurrence  notice  of  appointment  to  be  given,  63  ;  fonn  of 
notice,  819. 

objections  to  person  appointed,  63. 

one  arbitrator  to  act  on  failure  of  one  party  to  appoint,  6S^  65. 

on  death  or  incapacity  of  one,  new  arbitrator  may  be  appointed,  ^ ; 
if  new  one  not  appointed,  other  acts  for  botn,  66 ;  on  death  of 
single  arbitrator  proceedings  begin  afresh,  68. 

non-attendance  of  one,  67. 

cases  where  a  single  arbitrator  is  to  award,  69  ;  refusal  of  one  of 
the  two  to  act,  69  ;  what  is  a  refusal,  69. 

arbitrators  must  appoint  umpire,  66  ;  before  entering  on  matters 
referred,  66  ;  mav  be  done  after  time  to  make  award  has  expired* 
66 ;  not  required  if  one  arbitrator  refuses  to  act,  67 ;  appoint- 
ment must  not  be  by  lot,  67  ;  form  of  appointment,  821 ;  on 
failure  to  appoint  Board  of  Trade  may  do  so,  68  ;  form  of  appoint- 
ment, 822. 

if  arbitrators  differ  whole  matter  may  be  referred  to  umpire,  67 ; 
should  be  referred  by  writing,  67  ;  form  of  notice,  823. 

matter  referred  to  umpire  if  time  for  award  expires,  70. 
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xbitrator  under  Lands  Clauses  Aota— continued. 

power  of,  70  ;  to  call  for  documents,  70 ;  to  examine  partiefl  and 

witnesses,  70,  71  ;  to  administer  oath  or  ajflfirmation,  71  ;  forms 

of  oath,  71,  823,  824  ;  not  bound  to  examine  upon  oath,  71  ;  in 

regard  to  conduct  of  arbitration,  71 ;  to  postpone  hearing,  72  ;  to 

state  a  special  case,  64,  692. 
declaration  to  be  made  by,  72 ;  before  a  justice  of  any  county,  72  ; 

before  entering  on  the  matters  referred,  72  ;  provision  as  to  time 

of  making  may  be  waived,  72. 
deliverv  of  award  by,  77. 
form  of  award,  80,  824.    See  "Award." 
may  be  called  as  a  witness  as  to  award,  81 ;  rule  as  to  evidence  he 

mav  give,  81. 
shorthand  notes  of  proceedings  before,  727. 
misconduct  of,  82.    See  "Arbitration  Act,  1889." 
no  power  to  inquire  as  to  amount  offei-ed  by  promoters,  102. 

rches, 
over  part  of  manufactory,  whole  must  be  taken,  239. 
land  under,  not  superfluous,  277. 

land  over,  not  superfluous,  276 ;  purchaser  of,  may  acquire  a  good 
,  title,  277,  280. 
in  construction  of  railway,  317. 

to  be  made  according  to  plans  unless  alteration  sanctioned,  313, 467. 
for  accommodation  works,  351.    See  "  Bridge." 

iray, 
no  challenge  allowed  to,  90. 

rtillery  Binges, 
bye-laws  to  be  made  in  respect  of,  661 . 
compensation  to  be  made  for  injurious  affection,  661. 

rtizans  Bwellinsrs  Acts, 
repealed  and  consolidated  by  Housing  of  Working  Classes  Act, 
1890,  698. 

Asessment  of  Compensation, 

methods  of,  under  Lands  Clauses  Acts,  52. 
the  amount  only  to  be  assessed,  57. 
after  lands  have  been  taken,  123,  128. 
for  injurious  affection  of  land,  123, 127. 
no  second  assessment,  142. 
except  for  injury  to  mines,  368,  395,  397. 

ttachment, 
of  purchase  money  for  debt  of  landowner,  79.    See  **  Qamishee." 
to  recover  further  sum  awajrded  by  arbitrator  where  owner  absent, 
122. 

ttomey-Oeneral, 
injunction  at  suit  of,  to  restrain  deviation,  316  ;  to  restrain  injuries 
to  a  road,  38,  339,  341,  756 ;   to  restrain  nuisances  caused  by 
promoters,  546. 

3k2 
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Award, 

time  for  making,  under  Lands  ClaoBes  Acts,  58 ;  nnder  Arbittatioii 
Act,  679  ;  may  be  enlarged  to  three  montlis  by  arbitrators,  58 ; 
by  umpire,  68  ;  or  for  longer  if  parties  consent^  58  ;  or  by  order 
of  a  court  or  a  judge,  59. 

invalid  if  made  Mter  time  has  elapsed,  68 ;  unless  time  extended  by 
judce,  69,  64 

to  be  delivered  to  promoters,  77. 

declaration  to  be  annexed  to,  72. 

arbitrators  to  have  lien  for  costs  of,  77. 

promoters  to  deliver  copy  of^  to  landowner,  77. 

mandamw  to  compel  promoters  to  take  up,  77  ;  return  to,  77. 

form  of,  to  be  in  writing,  77  ;  not  invalid  for  irregularities,  80 ; 
clerical  errors  may  be  corrected,  80  ;  should  state  amount  foimd 
under  each  head  of  compensation,  80  ;  should  recite  facts  f^iving 
jurisdiction,  81  ;  should  state  claimant's  interest  accurately,  82 ; 
must  not  order  the  promoters  to  pay,  80  ;  may  include  costs,  74  ; 
should  find  amount  only  of  compensation,  82  ;  may  be  in  form 
of  a  special  case,  689.;  should  not  direct  accommodation  works 
to  be  made,  58  ;  or  apportion  the  rent,  68,  266. 

precedents  of,  824,  825. 

setting  aside  or  remitting,  80  ;  not  for  irregularities  of  form,  80 ; 
not  for  wron^  assumption  in  owner's  favour,  at  his  instance,  81 ; 
for  excess  of  jurisdiction,  81,  720  ;  arbitrator  may  be  called  as  a 
witness  to  show,  81  ;  as  to  Court  looking  at  snorthand  notes, 
727,  729  ;  for  admitted  legal  mistake,  81,  720  ;  on  discovery  of 
fresh  evidence,  82,  689  ;  for  misconduct  of  arbitrator,  82, 590 ; 
if  bad  on  face,  82 ;  procedure  to  set  aside  or  remit,  83,  590 ; 
time  for  applications  for,  690 ;  under  Public  Health  Act,  1875, 518. 

enforcing  award,  78 ;  under  Arbitration  Act»  1889,  78,  691 ;  by 
action,  78  ;  defence  to,  79  ;  by  promoters  depositing  amount  and 
executing  a  deed  poll,  78,  186,  186 ;  award  final  as  to  amount 
until  set  aside,  81  ;  not  by  applying  to  have  company  wound  up, 
79  ;  after  conveyance  by  enforcing  vendor's  lien,  229  ;  procedure 
as  to,  230. 

under  Housing  of  Working  Classes  Act,  1890,  under  Part  L,  639, 
640 ;  under  Part  II.,  626. 

under  Local  Government  Act,  1894,  in  case  of  hiring  land,  676. 

under  model  clauses  as  to  betterment^  695. 


Bank, 

definition  of.  6,  305. 

deposit  in,  it  parties  under  disability,  26, 143,  179. 
if  owner  refuse  to  convey,  186,  186. 

on  promoters  entering  before  purchase,  185, 186.    Sm  ^Deposit  of 
Money  in  Bank." 

Betterment, 

general  principles,  683. 
no  provision  in  Lands  Clauses  Act  as  to,  121. 
unoer  Victorian  Lands  Compensation  Act,  12L 
report  of  Lords'  Conunittee  on,  684. 


INDEX.  869 

Betterment— eontinuAf. 

model  clauses  as  to,  founded  on  report,  687  ;  the  lands  to  be  cbirged 
with,  689 ;  the  initial  valuation,  689  ;  assessment  after  comple- 
tion, 690 ;  limitation  of  amount,  691  ;  notice  of  assessment,  692  ; 
objections  to  assessment,  692. 

arbitrator  to  settle  objections,  693  ;  procedure  of,  694  ;  final  award 
bj,  696  ;  to  be  governed  by  Arbitration  Act,  1889,  699  ;  to  have 
r^ard  to  contracts  and  covenants,  699. 

effect  of  charoe,  696. 

incidence  of  charce,  696. 

collection  and  r^emption  of  charge,  697. 

promoters  may  be  required  to  purchase,  698. 

aUandonmentof  charge,  698. 

definition  of  lands,  699. 

Bill, 

coets  of  opposing,  by  tenant  for  life  not  allowed  out  of  fund  in 

Court,  181. 
now  payable  under  Settled  Land  Acts,  181. 

Board  of  Agricnltnre, 

money  in  respect  of  commons  may  be  paid  to  account  of,  433 ;  may 

distribute  and  apply  the  monev,  434,  538. 
may  sanction  taking  of  laud  for  land  drainage,  451,  465. 
may  order  redemption  of  tithes  on  land  taken  for  public  purposes, 

525. 

Board  of  Trade, 

definition  of.  305,  306. 

appointment  of  umpire  by,  under  Lands  Clauses  Act,  68,  549. 

appointment  of  surveyor  in  case  of  railways,  489  ;  form  of,  835. 

approval  of  sureties  by,  in  case  of  railways,  489. 

execution  of  documents  by,  68. 

authentification  of  certificates  of,  350. 

incorporation  of  railway  compan;^  by.  487. 

may  sanction  the  taking  of  additional  land  for  safety,  322. 

may  sanction  alteration  in  railwajr  works,  314,  349,  467  ;  deviation 

of  railway,  313 ;  works  below  high- water  mark,  323, 405. 
may  require  a  bridge  instead  of  level  crossing,  338,  468. 
may  gnmt  provisional  orders  to  make  piers  and  harbours,  400 ;  for 

electric  lighting  works,  544  ;  to  take  land  for  signal  stations,  572. 
power  to  grant  warrant  to  wind  up  railway  company,  417. 
may  make  bye-laws  for  artillery  ranges,  661. 

Bond, 

on  entry  by  promoters  before  purchase,  223. 

to  carry  interest  at  5  per  cent,  223  ;  form  of,  837  ;  if  bond  defective, 
227  ;  condition  of,  227 ;  description  of  land  in,  227 ;  with  two 
sufficient  sureties,  223,  227  ;  pmorming  condition  of,  233 ;  can- 
cellation of,  235. 

not  required  when  Admiralty  enter,  481. 

no  sureties  required  in  case  of  Postmaster-Gteneral,  532. 

in  case  of  Secretary  of  War,  655. 

cancellation  of  parliamentiuy  bond,  653. 


870  INDflX. 

Books  of  Reference, 

spedly  lands  authoiued  to  be  taken,  38.    See ''  PlanB." 

Brooke, 

included  in  definition  of  streams,  383.    See  ^  Streams." 

Bridges, 

over  and  under  roads,  336. 
construction  of,  338,  339.    See  <*  Arches." 
for  accommodation,  351. 
repair  of  county  bridges,  758. 

Building  Purposes, 

no  ri^ht  of  pre-emption  if  superfluous  land  used  for,  282. 
meamng  of,  283. 

Buildings, 

application  of  money  deposited  in.  152 ;  in  replacing  buildings 

injured,  144, 154  ;  under  Settled  Land  Acts,  160, 161. 
owner  not  obliged  to  sell  part  of.  238,  242.     See  '<  House." 
no  right  of  pre-emption  in  land  built  upon,  28S  ;  meaning  of  built 

npon,  283  ;  or  used  for  building  purposes,  283. 
promoters  not  bound  to  buy  intersected  land  built  upon,  844  ;  may 

buy  if  accommodation  works  exceed  value  of  »  246. 
removal  of  obstructive  buildings,  616  ;  part  of  may  be  taken,  6I& 
taking  of,  under   Metropolitan  Paving  Act,  776 ;  part  maj  be 

taken,  777. 

Business, 

compensation  for  injury  to,  when  land  taken,  114 
when  no  land  taken,  135.    See  **  Goodwill." 

Burial  Grounds, 

how  value  to  be  ascertained,  112. 

erection  of  bmldin^  on.  112. 

should  be  desecularised  ov  statute,  21. 

disused,  may  be  conveyed  for  open  spaces,  536 ;  beneficial  rights  in 

to  be  compensated,  537. 
strips  of,  thrown  into  streets,  777. 
taking  land  for,  under  Burial  Acts,  412,  674. 


Oanal, 

compensation  for  minerals  under,  367. 
flooaing  of  mines  under,  398. 
constructing  railway  over,  317. 

Capital, 

subscription  of,  condition  precedent  to  compulsozy  taking,  31; 
unless  excepted  bv  special  Ac^  32 ;  or  company  already  in  exi^ 
ence,  32 ;  or  undertaking  not  to  be  earned  out  by  subtcribed 
capital,  34. 
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Capital — continuetL 

evidence  of  subscnption,  32  $  certificate  of  justicee  conclanve  as  to, 

33. 
non-subscription  not  a  good  return  by  promoters  to  mandamusy  31, 

54. 

Gash  under  Control  of  Court, 

money  deposited  under  Lands  Clauses  Act  is,  168. 
payment  or  transfer  of,  169. 
m  what  it  may  be  invested,  167. 

Cattle, 

railway  company  to  make  fences  against,  353. 

Gemeteriee  Clausee  Act,  1847, 

to  be  incorporated  in  special  Acts,  412. 

incorporated  in  Public  Health  ^Interments)  Act,  1879,  412. 

land  to  be  taken  as  in  Lands  Clauses  Acts,  413. 

full  compensation  be  made  for  all  damage,  416  ;  to  be  determined 

as  in  Lands  Clauses  Acts,  413. 
consecrated  land,  or  land  used  for  burial  not  to  be  disposed  of,  414 ; 

unconsecrated  may  be  sold  if  cemetery  closed,  415. 
company  may  make  and  widen  roads  to  cemetery  wit^  consent, 

415  ;  may  build  chapels,  415  ;  may  make  sewers  and  drains,  416. 

Central  Line  of  Railway, 

what  is,  316. 

deviation  measured  from,  315, 316. 

Certificate, 

of  justices  as  to  subscription  of  ea]^ital,  32. 

of  justices  as  to  mistakes  or  omissions  in  plans,  310,  378,  385,  402, 
414. 

by  Board  of  Trade  as  to  necessity  of  entering  upon  land  for  safety, 
321  ;  that  additional  land  required  for  safety,  322  ;  allowing 
deviations,  314,  315  ;  allowing  alterations  in  construction  of 
railwav,  467  ;  incorporating  railway  company,  487. 

that  lands  required  for  defence  of  realm,  767. 

Certiorari, 

to  quash  order  because  of  interest  of  justice,  9  ;  of  interest  of 

sheriff,  87. 
to  set  aside  verdict  of  jury  for  want  of  jurisdiction,  97,  896. 
does  not  lie  for  irregularity  in  proceeaings,  97  ;  or  want  of  form, 

97,296. 
if  inquisition  ^ood  on  the  face,  98. 
time  tor  applymg  for,  98. 

Challenge, 

parties  allowed  to  challenge  jurors,  90. 
parties  cannot  raise  objection  afterwards,  90* 
grounds  of^  90. 
may  not  chidlenge  the  array,  90. 
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Charge, 

application  of  money  in  Court  to  pay  off,  150,  151, 158. 
purchase  of  land  for,  27.    See  "RentcliaiTge.'' 
incurred  on  conveyance,  217. 

Charity, 

sale  of  lands  belonging  to,  24. 

money  in  Court  belonging  to,  how  applied,  155  ;  may  be  paid  out 
to  trustees,  164 ;  application  of  Settled  Land  Acts  to,  156 ;  when 
consent  of  Charity  Commissioners  required,  164 ;  not  required 
for  re-investment,  171;  order  for  payment  of  dividends  to 
trustees,  176  ;  costs  in  cases  of  re-investment,  200 ;  transfer  to 
official  trustee,  service  in  case  of,  209. 

Ohnroh, 

commissioners  may  acquire  site  for  building,  742  ;  certain  powen 
obsolete,  742  ;  powers  of  sale  by  incapacitated  persons  for,  742. 

redemption  of  tithes  on  land  taken  for,  524. 

monev  in  Court  for  glebe  not  applicable  to  repair  church,  150.  Su 
"  Ecclesiastical  Property." 

compensation  for  churchyard,  112.    See  "  Burial  Ground." 

Claim, 

when  land  required,  notice  to  treat  to  demand  particulars  of,  33 ; 
landowner  not  bound  to  supply  particulars,  45,  51  ;  unless  he 
desires  arbitration,  51,  56,  57 ;  if  no  claim  assessment  to  be  by 
jury,  51.  See  "  Particulars  of  Estate."  Of  yearly  tenant  to  be 
assessed  by  justices,  267. 

when  land  has  been  taken  or  injuriously  affected,  123  ;  claim  under 
502.  to  be  assessed  by  justices,  55,  123,  127  ;  claim  above  601  by 
jury  or  arbitrator,  123  ;  claimant  must  state  amount  ckimeo, 
123,  127  ;  time  to  make,  127  ;  if  not  assessed  owner  may  sue  for 
amount  claimed,  124,  129  ;  forms  of  claim,  831 ;  costs  if  claim 
bad,  128. 

under  Part  I.  of  the  Housing  of  the  Working  Classes  Act,  1890, 
639. 

Clay, 

a  mineral,  359. 

if  not  purchased  may  be  worked  from  surface,  359.    See  ''Minea" 

Clerk  of  the  Peace, 

definition  of,  5. 

verdict  and  judgment  of  jury  to  be  deposited  with,  50. 
special  Act  to  be  deposited  with,  298 ;  to  permit  inspection  and 
making  of  copies,  299.    See  "  Access  to  Special  Act." 

Coal, 

meaning  of  mines  of,  359. 

purchase  of,  358.    See  "  Mines  and  Minends.'' 

Coast, 

access  to,  compensation  for  injuiy  to,  138i 
blocking  public  right  of  way  to,  402* 
making  communication  to,  246. 


INDEX.  873 

Coast  Guard  StatioiiB, 

lands  for,  vested  in  Admiralty,  437. 
Admiralty  may  purchase  and  take  lands  for,  438. 
provisions  of  Customs  Consolidation  Act,  1853,  to  apply,  426,  438  ; 
officers  may  be  put  in  possession  by  justices,  428.    oee  "  Customs." 

Collateral  PurposeB, 

land  cannot  be  taken  for,  35. 

what  are,  35. 

purposes  in  excess  of  powers  are,  36,  37. 

accommodation  works  are  not.  37,  318,  352. 

powers  of  bodies  acting  for  puolic  benefit  construed  widely,  37. 

CollegeB, 

laying  out  money  deposited  in  building,  154, 170. 

CommiBsionerB, 

included  in  definition  of  promoters,  4. 

of  Works  are  a  corporation,  527 ;  power  to  purchase  land,  527  ; 
may  take  land  for  Customs,  528. 

of  Sewers,  444,  445.    See  '<  Land  Drainage." 

Tithe,  now  Board  of  Agriculture,  525. 

Incloeure,  now  Board  of  Agriculture,  434. 

of  Woods  withdrawing  notice  to  treat,  47  ;  consent  of,  to  construc- 
tion of  harbour,  dock,  or  pier,  405  ;  of  railway  below  high-water 
mark,  32a 

Common  PaBtnre, 

land  may  be  acquired  for  as  for  allotments,  564,  674. 

CommonB, 

rights  in  the  soil  to  be  acquired  from  lord  or  other  person  entitled, 
251 ;  allotment  of  waste  to  cut  turves  does  not  destroy  owner's 
right,  251  ;  compensation  may  be  determined  by  agreement,  252 ; 
or  as  in  other  cases  of  disputed  compensation,  255. 

lord  to  convey  on  tender  or  deposit  of  purchase  money,  251 ;  in 
default  promoters  may  acquire  by  executing  a  deed  poll,  252 ; 
conveyance  to  be  subject  to  commonable  rights,  252. 

commoners'  rights  of  common  or  in  soil  to  be  acquired,  251. 

if  not,  commoners  may  bring  action,  252  ;  promoters  by  notices  to 
summon  meeting  of  commoners,  253  ;  meeting  may  appoint 
committee,  254. 

committee  may  agree  as  to  price  for  common  rights,  253,  254 ; 
amount  may  be  agreed  otnerwise,  253 ;  if  dispute,  amount  to 
be  settled  as  in  other  cases,  255  ;  committee  may  receive  amount, 
254  ;  or  amount  may  be  deposited,  256. 

promoters  on  payment  may  by  deed  poll  vest  lands  in  themselves, 
discharged  from  rights,  256. 

if  no  committee  or  agreement,  compensation  to  be  settled  by  sur- 
veyor appointed  by  justices,  256 ;  amount  so  determined  to  be 
deposit^,  257. 

distribution  of  compensation  among  commoners,  254. 
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ConunOIlB — continued. 

committee 
may 
oopjholi 

be  absolutely  entitled  to  share,  163,*  255  ;  but  usually  only  lo 
dividends,  fund  being  treated  as  a  trust,  255. 

where  fund  in  Court,  Court  apportions  according  to  interest,  256 ; 
successful  applicants  to  Court  entitled  to  costs,  255. 

committee  unable  to  apportion,  may  apply  to  Board  of  Agricnlttue, 
424,  433,  539  ;  three  persons  interest^  may  also  apply,  539. 

Board  to  summon  meeting  of  commoners,  424,  433,  5^. 

meeting  may  decide  to  have  money  apportioned,  433 ;  if  so,  money 
to  be  paid,  into  bank,  433  ;  interests  to  be  ascertained  by  Boam 
of  Agriculture,  434 ;  inquiry  as  to  by,  434  ;  costs  of  inquiry  to 
be  paid  out  of  money  m  bank,  435 ;  award  to  be  final,  434 ; 
residue  after  costs  payable  according  to  award,  435  ;  payment  to 
parties  with  limited  interests,  435  ;  where  under  20L,  436. 

meeting  may  decide  to  have  money  invested,  424 ;  to  appoint 
trustees,  424 ;  to  apply  interest  as  Board  approve,  424 ;  costs 
of,  425. 

meeting  may  decide  by  noijority  to  apply  the  money,  539;  in 
improvement  or  {)rotection  of^  remainder  of  common,  539 ;  in 
purchase  of  additional  land  for  common,  540  ;  in  purchase  of 
land  for  recreation  ground,  540  ;  previous  applications  may  be 
confirmed,  541 ;  land  for  common  to  be  vested  in  trustees,  540 ; 
trustees  appointed  by  meeting  with  consent  of  Board,  540; 
notices  as  to  meeting,  540  ;  land  for  recreation  to  be  vested  in 
local  authority,  541  ;  copies  of  orders  by  Board  to  be  kept^  542. 

taking  materials  from,  to  repair  highways,  753. 

power  to  extinguish  rights  o^  for  militanr  purposes,  761. 

m  Metropolis,  compensation  for  injury  by  scheme  for  improving, 
796. 

CommunicatioiiB, 

to  be  made  between  intersected  land,  245,  351,  353. 

if  land  of  less  value  than  cost  of.  promoters  may  purchase,  245 ; 

question  may  be  settled  as  in  otuer  cases,  246. 
witn  seashore  to  be  made,  246. 
promoters  to  determine  manner  of  making,  353. 
land  may  be  taken  to  makei  353. 

Companies  Clanses  Act,  1846, 

power  of  directors  to  contiuct  under,  14 ;  to  execute  dociiment%4& 
service  of  notices  on  companiea  under,  291. 

CompenBation, 

clauses  relating  to,  by  agreement,  13 ;  by  parties  under  disability, 
25,  26. 

for  destruction  of  easements,  34, 138,  618. 

time  for  estimating  is  date  of  delivery  of  notice  to  treaty  42. 

different  methods  for  determining,  '52 ;  by  justices,  55,  69 ;  by 
arbitration,  56,  61 ;  by  jurjr,  83  ;  by  special  jury,  106 ;  by  jury 
of  High  Court  in  case  of  railways,  491 ;  by  surveyors,  107. 
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CompenBation — continued, 

principles  of,  when  land  taken,  110 ;  when  no  land  taken,  129 ; 

under  Housing  of  the  Working  Classes  Act,  1890,  609,  624,  635  ; 

under  Local  Government  Act,  1894,  673,  675 ;  under  Thames 

River  Prevention  of  Floods  Act,  1879,  797. 
procedure  to  obtain,  when  lands  have  been  taken  or  injuriously 

affected,  123. 
for  copyhold  lands,  248. 
for  common  or  waste  lands,  252,  255. 
for  land  subject  to  rentcharges,  263 ;  to  mortgages,  267  ;  to  leases, 

266. 
in  case  of  absent  owner,  107. 
assessment  settles  amount  of,  only,  57. 
legal  right  to,  may  be  determinea  by  action  to  recover,  57,  78 ;  or 

raised  on  a  return  to  a  mandamus^  77. 
deposit  of,  143. 
for  injury  to  mines,  368,  395. 
for  the  value  of  streams.  383. 
for  interests  omitted  to  oe  purchased,  272. 
for  prior  interests  when  land  sold  by  Admiralty,  480. 
for  temporary  occupation  of  lands,  326. 
in  lieu  of  accommodation  works,  352. 
for  injuries  caused  by  making  of  gasworks,  499 ;  to  mines  under  gas 

pipes,  500. 
for  Injuries  caused  in  laying  sewers,  521,  553 ;  for  land  drainage, 

450,  463,  465. 
for  beneficial  interest  in  open  space,  537. 
for  damage  caused  by  electric  lighting  works,  546 ;  by  construction 

of  telegraphs,  664. 
for  hiring  land  for  purposes  of  parish  council,  675 ;  for  purposes  of 

Admiralty,  739. 
for  takinff  materials  for  highways,  753. 
when  undertaking  abandoned,  650, 652. 
recovery  of,  17,  78,  98,  228. 

Completion, 

of  agreement  to  purchase  land,  time  for,  16. 

(knupalBory  PuTohase  or  Taking, 
dauses  in  respect  of,  31. 
subscription  of  capital  prior  to,  31. 
serving  notice  to  treat  is  not  a,  31, 653 ;  is  an  exercise  of  the  power, 

271. 
when  undertaking  cannot  be  carried  out,  32. 
notice  to  treat  for,  33.    See  "  Notice  to  Treat" 
conditions  necessary  to,  34 ;  land  must  be  authorised  to  be  taken, 

38;  land  must  be,  for  purposes  of  undertaking,  34;  not  for 

collateral  purposes,  35. 
meaning  of  "  taking,"  39,  126. 
procedure  when  lands  have  been  taken,  123,  127. 
taking,  when  owner  refuses  to  convey  or  to  make  out  a  good  title, 

185, 18a 
entry  on  lands  by  promoters,  219. 
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Oompnlsory  Purchase  or  Taking— e(m(»niM(L 

time  for  exercise  of  power  of,  271 ;  three  years  if  not  prescril)ed, 

271,  272 ;  service  of  notice  to  treat  sufficient  within  the  time, 

271 ;  entry  may  be  made  before  time  limited  for  completion, 

271 ;  assessment  may  be  made  after  time  elapsed,  271 ;  effect  of 

a^^reement  to  take  land  if  reqaired,  272. 
additional  compensation  if  time  extended  in  case  of  railways,  47(X 
of  lands  for  purposes  of  markets  and  fairs,  377. 
of  lands  for  purposes  of  waterworks,  382. 
of  lands  for  purposes  of  railways,  317. 
of  lands  for  purposes  of  harbours,  docks,  and  piers,  401. 
of  lands  for  purposes  of  towns  improyements,  409. 
of  lands  for  purposes  of  cemeteries,  413. 
of  lands  for  purposes  of  land  drainage,  448^  452,  743w 
of  lands  for  purposes  of  schools,  603. 
of  lands  for  purposes  of  churches,  742. 
of  lands  for  purposes  of  Public  Health  Act,  1876,  510. 
of  lands  for  purpoaes  of  county  councils,  675  ;  for  volunteer  ranges 

655 ;   for  isolation  hospitals,  868 ;   for  reception  of  diBeaaed 

animals,  679. 
of  lands  for  purposes  of  parish  councils,  670 ;  of  allotments,  661, 

671. 
of  lands  for  purposes  of  district  councils,  610  ;  for  widening  higli* 

ways,  756. 
of  lands  for  purposes  of  housing  of  working  classes,  607,  616, 68^ 

631. 
of  lands  for  purposes  of  lighthouses,  681. 
of  lands  for  purposes  of  Lloyd's  for  signal  stations,  570. 
of  lands  for  purposes  of  Admiralty,  442,  476 ;  for  coast  guard 

stations.  426^  437  ;  for  si^nuJ  stations,  737. 
of  lands  for  purposes  of  War  Office,  442  ;  for  ranges  and  barrackB, 

655  ;  for  defence  of  realm,  760. 
of  lands  for  purposes  of  Customs  buildings,  426,  529. 
of  lands  for  purposes  of  prisons,  656. 
of  lands  for  purposes  of  Post  Office,  631. 
of  lands  for  purposes  of  improvements  in  London,  777. 

Conflent, 

to  enter  upon  lands,  221 ;  cannot  be  revoked,  221 ;  may  be  given 

by  conduct,  221. 
entry  without,  promoters  trespassers^  40,  220. 

Oonfitmotion, 

of  Lands  Clauses  Acts,  3 ;  of  the  headings  to  the  sections,  18 ;  vi^ 

the  special  Act,  3. 
of  ambiguity  in  special  Act,  36  ;  if  undertaking  for  profit^  against 

promoters,  36;  liberal  construction,  if  for  pubuc  good,  36,  37. 
of  agreements  to  purchase  land,  16. 

Cioiitraot, 

how  promoters  may  enter  into,  14.    See  ''Agreement" 
specific  performance  of,  17« 
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BonyerBion, 

money  in  Ck>urt  for  lands  of  person  under  disability  becomes  realty, 
148 ;  is  nnconverted  in  otner  cases,  148,  191 ;  accumulations  of 
interest  may  be  personalty,  148. 

Bonyeyanoe  of  Land, 

statutory  forms  of,  to  promoters,  216,  300 ;  effect  of,  216. 

by  personal  representative  on  death,  of  vendor,  218. 

costs  of,  216;  to  be  borne  by  promoters,  216;  scale  fee  not 
applicable  to  vendor's  costs,  217 ;  nor  to  purchase  of  easements, 
217. 

costs  of  apportioning  rents  not  included,  217 ;  or  of  collateral 
agreement,  217:  includes  preparation  of  map,  217. 

costA  of  deducing  and  verifying  title,  217  ;  of  taking  out  letters  of 
administration,  217  ;  of  conveyancing  counsel,  217  ;  execution  of 
deed  ]9oll  does  not  exonerate  promoters,  218 ;  not  allowed  if  not 
given  in  Act,  218. 

costs  may  be  taxed,  219 ;  costs  of  taxation,  219 ;  reviewing  taxation, 
219  ;  obtaining  order  for  taxation,  219  ;  recovery  of,  when  taxed, 
219  ;  when  money  deposited  in  Court,  197. 

costs  when  land  purchased  as  a  re-investment,  200.  See  "  Costs  in 
Cases  of  Money  Deposited."  . 

will  be  directed  when  contract  complete,  17,  79. 

by  parties  under  disability,  19,  185. 

procedure  if  parties  refuse,  or  cannot  deduce  title,  185, 186. 

conveyance  of  copyholds  to  be  enrolled,  247  ;  effect  of  non-enrol- 
ment, 247  ;  belonging  to  a  married  woman,  25. 

conveyance  by  promoters,  286 ;  execution  of,  286 ;  effect  of  word 
"grant"  in,  286. 

under  Housing  of  Workinfi^  Classes  Act,  1890,  under  Part  I., 
abstract  of  title  to  be  furnished,  640 ;  receipt  of  purchase  money 
to  have  effect  of,  642  ;  under  Part  II.,  625. 

form  of,  under  Sewers  Act,  1833,  744. 

form  of,  under  Defence  Acts,  758. 

not  to  include  mines  in  case  of  railways  unless  expressly  men- 
tioned, 358 ;  in  case  of  waterworks,  392 ;  in  case  of  sanitary 
works,  552. 

of  lands  under  Customs  Consolidation  Act>  1853,  432. 

Copy, 

of  award  to  be  fuiiiished  to  landowner,  77. 

of  veniict  of  jury  to  be  obtained,  95 ;  is  good  evidence  of  verdict,  95. 

of  special  Act  to  be  kept  and  deposited,  298,  398 ;  copies  may  be 

made,  299. 
of  alterations  of  plans,  311. 

Copyholds, 

conveyance  of,  by  tenants  to  be  enrolled,  247 ;  by  persons  under 

disability,  25. 
sale  by  tenant  does  not  affect  right  of  lord,  247. 
until  enrolment  tenant  is  a  trustee,  247. 
fee  on  surrender,  but  not  on  admittance,  to  be  paid,  247. 
no  fine  on  admittance  payable,  248. 
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must  be  enfranchised  within  a  certain  time,  248;  peraonB  under 
disability  may  enfranchise,  25;  compensation  for  enfranchise- 
ment  to  be  settled  as  in  other  cases  ot  disputed  compensation, 
248 ;  application  of  Copyhold  Act,  249 ;  compensation,  bow  to 
be  estimated,  248  ;  date  at  which  compensation  to  be  estimated, 
248  ;  not  to  include  fine  on  admittance  or  for  surrender,  249. 

lord  may  compel  promoters  to  procure  enfranchisement,  248; 
promoters  must  taxe  steps  to  do  so  within  time  limited,  249. 

until  enfranchisement  lora  entitled  to  tines  and  heriots,  247  ;  to  be 
calculated  on  improved  value,  249. 

lord  to  enfranchise  on  tender  or  deposit  of  compensation,  249 ;  or 
failure,  promoters  may  deposit  amount  and  execute  a  deed  poll, 
249. 

right  of  promoters  to  production  of  Court  rolls,  250. 

where  part  taken,  rent  to  be  apportioned  by  justices,  250. 

conveyance  of,  belonging  to  a  married  woman,  25. 

application  of  moneys  in  Court  in  purchase  of,  151. 

owners  of,  absolutely  entitled  to  money  in  Court,  163. 

Coroner, 

warrant  to  summon  jury  to  ^o  to, 'if  sheriff  interested,  85. 
provisions  applicable  to  sheriff  to  apply  to,  88. 

Ck)rporation8, 

municipal,  may  sell  land  to  promoters,  21 ;  for  extraordinaiy  pur- 
poses, with  consent  of  Treasury,  30. 

statutory,  may  sell  if  sale  expressly  authorised,  21. 

ecclesiastical,  by  agreement  if  sanctioned  by  fi&culty,  21. 

service  of  notice  on,  50. 

on  sale,  money  payable  into  bank,  146 ;  doubtful  if  corporation 
incorporated  by  statute,  144. 

may  sell  land  to  Admiralty  for  signal  stations,  736. 

may  sell  land  for  widening  highways,  755. 

mav  sell  land  for  purposes  of  defence,  760. 

under  Metropolitan  Paving  Act^  1817,  777. 

OOBtB, 

of  agreements  for  pui  chase  of  land,  15. 

of  settling  compensation  by  justices,  59;  amount  of,  to  be  settled  by 
justices,  60  ;  "  full  compensation  "  includes  such  costs,  61. 
of  arbitration  under  Lands  Clauses  Act — 

to  be  paid  by  promoters  if  amount  greater  than  sum  offered,  73,74; 
if  less,  each  party  pays  his  own,  73. 

offer  must  be  plain  and  unconditional,  75 ;  time  for  making  offer, 
75  ;  making  a  second  offer,  76. 

includes  all  incidental  costs,  73 ;  of  special  case,  73 ;  not  of  pre- 
liminary negotiation,  73. 

taxation  of,  74,  494,  580,  682.    See  "  Taxation  of  Costa" 

recovery  of,  76 ;  by  action,  76 ;  before  taxation,  76 ;  before  title 
made  out,  76 ;  under  section  68,  76 ;  not  by  lien,  76 ;  nor  distress, 
77  ;  in  some  cases  by  mandamus^  77. 

arbitrators'  lien  on  award  for,  77. 
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lOStS — continued. 

taxation  of  arbitrators'  coeta,  74,  77. 

of  arbitrations  under  Arbitration  Act,  74,  580 ;  may  be  settled  in 

award,  581  ;  may  include  arbitrators'  charges,  581 ;  tas^ation  of 

arbitrators'  charges,  581. 
of  arbitrations  under  Solicitors  Acts,  74. 
of  arbitrations  under  Public  Health  Act,  1875,  518. 
of  proceedings  before  sheriflF  and  jury,  100 ;  to  be  paid  by  promoters 

if  amount  greater  than  sum  offered,  100 ;  time  for  oner,  101  ;  if 

claim  made  under  section  68,  101  ;  taxation  of,  102, 494,  682.  See 

"  Taxation  of  Costa."    Payment  of,  103  ;  recovery  of,  104. 
of  absent  owner,  of  valuation  by  surveyors,  110;   of  subsequent 

arbitration,  122. 
of  false  claim  for  injurious  affection,  75, 124  ',  to  land,  where  owner 

bond  fide  believes  he  has  a  good  title,  76. 
in  relation  to  money  deposited,  197.    See  *'  Costs  in  Cases  of  Money 

Deposited." 
of  conveyances^  216.    See  "  Conveyances." 
payment  of,  not  necessary  to  fulfilment  of  bond  on  entry,  233. 
of  inquisition  as  to  communications  between  intersected  laud,  246. 
of  apportioning  rent,  267. 

of  assessments  of  interests  omitted  to  be  purchased,  274. 
of  arbitration  to  settle  price  of  superfluous  land,  285. 
of  actions  where  amends  have  been  tendered,  292,  375. 
full  costs  mc»n  costs  as  between  solicitor  and  client,  275. 
of  applying  money  paid  for  commons,  425,  435,  539. 
of  inquiries  as  to  schemes  for  land  drainage,  452 ;  of  acyoining 

owner,  464. 
of  inquiries  by  Education  Department  as  to  land  for  schools,  505. 
of  assessments  under  Housing  of  the  Working  Classes  Act,  1890^ 

imder  Part  I.,  626  ;  under  Part  11.,  647. 
of  inquiries  under  Local  Qovemment  Act,  1894,  673. 
of  assessments  under  Sewers  Act,  1833,  746. 
of  assessments  under  Highway  Act,  1835,  756. 
of  assessments  under  Metropolitan  Paving  Act,  1817,  780. 
security  for  costs  under  Deience  Act,  1842,  767. 

SoBts  in  Cases  of  Money  Deposited, 

Court  may  order,  to  be  paid  by  promoters — 
whether  deposited  as  purchase  money  or  security,  194. 
now,  whether  Lands  Clauses  Act  is  incorporated  or  not,  195  ;  unless 

special  provision  in  special  Act,  196* 
under  Metropolitan  Paving  Act,  195,  783. 
but  not  costs  occasioned  by  adverse  litigation,  213. 
inquiry  for  purposes  of  distribution  is  not  adverse  litigation,  214. 
except  owner  wilfully  refuses  to  convey,  193,  196  ;   refusal  must  be 

without  reason,  196;  reason  may  be  bad  if  bond  fide,  196 ;  not 

paying  off  incumbrance  not  refusal,  196 ;  because  costs  not  paid 

IS  a  refusal,  196. 
except  owner  neglects  to  make  out  a  cood  title,  196. 
costs  not  to  be  paid  out  of  any  particular  fund,  197. 
costs  of  the  purchase  and  taking  of  lands  payable  by  promoters— 
not  those  otherwise  provided  for,  197. 
where  applications  to  Court  necessary,  197 ;  on  sale  of  lunatic's 

land,  197  ;  land  subject  to  administration  suit,  197. 
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OoBts  in  Oases  of  Money  Deposited— coTittnu^. 
coats  of  the  parcLaae  and  taking  of  lands  payable  by  promoters— (oon.) 
where  entry  before  porchase  money  determinea,  198 ;    costs  of 

agreement  as  to  pnce,  198 ;  where  company  afterwards  alumdon, 

198. 
costs  of  interim  investment  payable  by  promoters — 
investment  on  mortga^y^e  remrded  as  interim,  199 ;  include  broker's 

commission,  199j;    include  costs  of  interim  re-investment^  ld9; 

under  Metropolitan  Paving  Act,  783. 
costs  of  reinvestment  in  other  lands  payable  by  promoters — 
although  person  absolutely  entitled,  200. 

as  to  what  costs  are  payable,  200 ;  not  fines  for  admission  to  copy- 
holds, 201 ;   nor  if  purchase  not  approved  bv  Court,  201 ;  if 

approved,  but  purchase  not  completed,  201 ;  if  fund  reinvested  in 

portions^  201. 
purchaser's  solicitor  may  charge  scale  fee,  202. 
when   money  invested  wiih    other  money  in  Court,  202;    hov 

apportioned  between  promoters  and  owner,  202. 
apportionment  between  several  bodies  of  promoters,  214 ;  applica- 
tion should  be  by  one  summons,  214 ;  costs  are  paid  eaually, 

stamp  rateablv,  214;    surveyor's    fee   may   be    included  and 

divided  equally,  214;    if  great  inequality   in  amounts,  214; 

apportionment  according  to  scale,  214;   if  sum  under  1,000^ 

costs  of  summons  only  payable,  215. 
where  some  of  the  companies  have  amalgamated,  215 ;  amalgamated 

company  to  be  treated  as  one,  215,  472 ;  in  case  of  undertaking 

leased,  216. 
of  redeeming  land  tax,  203. 
of  discharging  incumbrances,  203. 
of  purchasing  sdrrender  of  lease,  203. 
of  applications  as  to  buildings,  203  ;  architects'  and  surveyors^  fees 

not  payable,  203 ;    except  of  certiticate  of  completion,  204 ;  if 

builaing  in  substitution,  204. 
costs  of  obtaining  the  proper  orders,  193,  204 ;  promoters  only  pay 

necessary  costs,  204 ;  order  as  to  payment  ana  taxation,  205. 
service  and  appearance — 
promoters  only  pay  costs  of  service  when  proper,  206 ;  of  appearance 

when  necessary,  206. 
rules  of  Supreme  Court  as  to,  205. 
tender  of  costs  on  service,  205. 
cost  of  aflSdavit  of  service,  206. 
serving  official  solicitor,  SK)6. 
on  applications  to  purchase  land,  206. 
on  applications  for  interim  investment,  206;   remaindermen  and 

incumbrancers  not  to  be  served,  206 ;  company  to  be  served  or 

made  a  party,  207. 
where  money  to  be  laid  out  in  land,  207  ;  vendor  not  to  be  served, 

207 ;    nor  remaindermen    in   ordinary   cases,  207 ;   parties  to 

administration  suit,  208;   incumbrancers  served,  but  not  to 

appear,  208. 
where  incumbrances  to  be  discharged,  208. 
when  money  to  be  laid  out  in  improvements,  208 ;  remaindermen 

to  be  served,  208. 
on  applications  for  pavments  out,  208 ;  parties  interested  should  be 

served,  208 ;  should  not  appear  to  concur,  209 ;  on  payment  out 

of  a  share  in  the  fund,  209. 
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08t8  in  Cases  of  Money  Deposited— eon^ntied 

service  and  appearance— (eon.) 
on  applicationfl  for  transfer  of  fund,  S09 ;  to  official  trustee  of 
charitiee,  209 ;  to  credit  of  an  action,  210 ;  when  name  of  pro- 
moters omitted  from  account  210. 

costs  of  obtaining  orders  for  diviaends,  210 ;  include  costs  of  power 
of  attorney,  210 :  new  application  because  of  omission  in  order, 
211. 

costs  of  orders  for  payment  of  principal,  211 ;  part  may  be  invested, 
211 ;  include  costs  of  disentailing  assurance,  211 ;  of  selling 
corpus  periodically,  211  ;  of  power  of  attorney,  211  j  of  unsuc- 
cessful applications,  212 ;  of  proceedings  to  acquire  good  title, 
212 ;  of  transfer  to  another  fund,  212. 

costs  of  second  hearing  and  appeal,  212. 

costs  due  to  subseauent  dealing  with  property,  212  $  certain  of  such 
costs  now  payable  by  promoters,  212,  213. 

under  Defence  Act,  payment  in  lieu  of,  769. 

allowed  now  under  Metropolitan  Paving  Act,  1817,  783. 

mnter  Notice, 
may  be  served  by  owner  when  promoters  require  part  of  a  house  or 

manufactory,  47,  242. 
promoters  may  accept  it,  or  abandon  notice  to  treat,  47,  242,  888. 
some  act  necessary  to  show  abandonment  or  acceptance,  48. 
if  invalid,  it  may  be  disregarded,  48,  244. 

does  not  affect  time  for  proceeding  to  have  compensation  assessed,  51. 
form  of  counter-notice,  243,  838 ;  no  special  form  necessary,  243 ; 

verbal,  may  be  sufficient,  243 ;  need  not  state  whether  house  or 

manufactory,  243.    See  "  House." 
time  for,  should  not  be  indefinitely  delayed,  239 ;  advisable  to  send 

within  twenty-one  days,  243. 
enforcing^  counter-notice,  244  ;  by  injunction  and  declaration,  244 ; 

inquiry  as  to  title  ordered,  244. 
should  loe  sent  by  company  on  receipt  of  mineowner's  notice  of 

intention  to  work  mines,  363. 

»!inty  Coaneil, 
a  body  corporate  with  power  to  hold  land,  676. 
may  purchase  and  take  land  for  purposes  of  Act,  675  ;  for  isolation 

hospital,  668 ;  for  disposal  of  diseased  animals,  679 ;  for  volunteer 

rifle  ranges,  664. 
to  exercise  compulsory  powers,  provisional  order  usually  required, 

511,  576  ;  provisions  of  Pubhc  Health  Act,  1875,  to  apply,  511. 

See  •*  District  Council." 
may  make  order  to  take  or  hire  land  for  allotments,  561,  671, 

675;  for  purposes  of  parish  councils,  670.     See  "Allotments," 

"Parish  Council." 

»yenantB, 

lessee  released  from,  when  land  taken,  113. 

value  of,  to  lessor  a  subject  of  compensation,  113. 

not  to  assipi,  no  license  required,  24 ;  even  when  land  required 

temporarily,  25. 
that  lessor  may  resume  possession,  effect  of,  44. 

3l 
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Ooyenants — continusd. 

by  leaaee,  not  affected  as  to  remainder  when  part  of  land  taken,  266 ; 

lessee  released  when  whole  land  taken,  24. 
company  may  require,  on  selling  superfiuoos  landa,  280 ;  but  only 

as  to  user  of  land,  279. 
on  sale  of  superfluous  lands,  restrictiye  covenants  revive,  280. 
covenant  to  ouy  back  land  gives  interest  in  land,  279. 
implied  by  "grant*  in  conveyance  by  promoters,  286. 

Curtilage. 

part  of  a  house,  239.    See  "  House.'' 

OufltomB, 

land  for  service  of^  vested  in  Commissioners  of  Works,  527. 

commissioners  empowered  to  acquire  other  lands  for,  528. 

Lands  Clauses  Acts  incorporated  for  voluntary  purchases,  528. 

compulsory  powers  con  tamed  in  Customs  Consolidation  Act,  1853, 
529;  commissioners  empowered  to  mark  out  land,  426 ;  gardens 
and  grounds  near  houses  exempted,  428;  incapacitated  personA 
empowered  to  sell,  427 :  commissioners  may  purchase  or  lease 
land  marked  out,  427 ;  on  failure  to  treat,  justices  to  put  officen 
of  Customs  in  possession,  428  ;  warrant  to  be  issued  to  sheriff  to 
summon  juiy,  428 ;  jury  to  determine  compensation  as  under 
Lands  Clauses  Act^  429  ;  jury  to  apportion  amount  payable  to 
lessees,  429. 

on  delivery  up,  erections  to  be  removed,  429. 

conveyances  to  be  according  to  Lands  Clauses  Acts,  432. 

money  of  incapacitated  persons  to  be  deposited,  530. 

money  payable  for  lands  sold  by  commissioners  payable  into  bank, 
529. 


DamMe, 

all  foreseen,  to  be  included  in  assessment,  142. 

contingent,  may  be  considered,  142. 

probably  no  second  assessment  for  unforeseen,  143. 

second  assessment  for,  if  new  works,  143. 

caused  by  severance  of  mine  to  be  paid  from  time  to  time,  368,  395. 

to  mines  by  waterworks,  397. 

company  to  do  as  little  damage  as  can  be  in  construction  of  raflway, 

318;  of  markets  and  fairs,  380 ;  of  waterworks,  388  ;  of  gaaworfa^ 

499  ;  of  electric  lighting,  546 ;  of  tel^;raphs,  666. 
meaning  of  doing  as  little  damage  as  can  be,  320 ;  to  be  in  exeeo- 

tion  of  the  works,  320;  precautions  to  be  taken  to  prevent 

damage,  320. 

Damages, 

may  be  recovered  for  wrongful  entry  by  promoters,  40. 
may  be  recovered  for  negligent  construction  of  works,  132. 
may  be   recovered   for   excess   of   statutory  powers,    129.     See 
"Action." 

Datum  Line, 

deviation  in  land  measured  from,  311. 
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Death, 

of  one  of  two  arbitrator,  66,  683. 
of  a  Bingle  arbitrator,  68. 
of  umpire,  66,  682. 

of  party  applying  for  payment  out  of  Court,  171. 
of  arbitrator  under  Part  II.  of  Housing  of  the  Working  Classes  Act^ 
1890,  626. 

Declaration, 

by  surveyors  of  value  of  land  on  sale  by  incapacitated  person,  26 ; 

a  document  of  title,  26. 
of  arbitrator  or  umpire  before  assessing  compensation,  72 ;  before 

entering  on  matters  referred,  72 ;  time  mav  be  waived,  72 ;  in 

Presence  of  a  justice  of  any  county,  72  ;  to  be  annexed  to  award, 
2  ;  acting  contrary  to,  a  misdemeanor,  72. 
by  survevor,  in  case  of  absent  owner,  of  correctness,  108  ;  in  case  of 
entry  before  compensation  paid,  222 ;  of  impartiality,  109 ;  to  be 
annexed  to  valuation,  110 ;  forms  of,  836. 
of  arbitrator  under  Railways  Clauses  Act,  1846,  373  ;  under  Public 
Health  Act,  1875, 617  ;  under  Part  I.  of  Housing  of  the  Working 
Classes  Act,  1890, 638 ;  under  Thames  River  Prevention  of  Floods 
Act,  1879,  801. 

Deed-PoU, 

may  be  executed  by  promoters  if  owner  refuse  to  convey,  186, 186 ; 
or  if  good  title  cannot  be  made,  186, 186 ;  some  title  to  be  shown, 
187 ;  failure  to  make,  to  arise  from  outstanding  interest,  187 ; 
owner  must  be  asked  to  make  out  title,  187. 

vests  rights  of  parties  enabled  to  convey,  186 ;  or  for  whom  deposit 
made,  188 ;  no  effect  if  party  has  no  title,  187  ;  true  owner  may 
eject,  189. 

on  default  of  enfranchisement,  249 ;  of  conveyance  of  rights  in  soil 
of  common,  262 ;  of  release  of  rights  of  common,  266 ;  of  con- 
veyance by  mortgagee,  260 ;  of  release  of  a  rentchaige,  266. 

form  of,  833. 

under  Housing  of  the  Working  Classes  Act,  1890,  Part  II.,  626. 

Defence, 

to  actions  for  compensation,  99. 

Defence  Acts,  767. 

See  "Military  Purposes." 

Definitions, 

in  Lands  Clauses  Acts,  4,  6. 
in  Railway  Clauses  Act,  303. 

Delay, 

will  not  enable  owner  to  claim  interest,  19. 
in  proceeding  under  the  notice  to  treat,  46. 
in  requiring  the  whole  of  a  house  to  be  taken,  239. 

Delineated, 

meaning  of  lands  delineated,  39 ;  lands  within  limits  of  deviation 
are,  39 ;  promoters  are  authorised  to  take  lands  delineated,  38. 
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KtoribivJiBuk, 

V  *Ujrha«e  noo^T  to  be  dqnsifeed  if  parties  under  dinbflitr  cd 
Anoant  if»  ftkkl  or  orrr,  143, 179 ;  when  amount  aetlled  bj'agm- 
^otni,  M^  179;  oot  ohlij^atorr  if  amount  between  M.  anl  IC'X 
1 77 ;  aur  be  viiivi  U  parses  ooBsent,  146 ;  ii  a  diieetioa  m 

»  *"  •  »WBfr  refti*  u>  cimrej,  185,  186. 

» ^  owner  eumot  make  a'giwd  title,  185,  186. 

if  owner  abaent  or  cannut  be  found,  186l 

civi  faiJaiv  oikidat  manor  to  enfimnchiae,  S4d ;  to  ooujtj  taa^a. 

land.  i5I. 
if  no  eoDnirtee  of  oommonen,  256L 
on  dffaoJt  of  niortga^^ee  to  eonver,  258 ;  if  value  of  land  les  'is 

ninrif{Bi2«,  sot) ;  where  oait  of  mortgaged  land  taken,  26L 
OQ  fiuJurv  to  releaae  rentcWge,  964^ 

on  pfxNDoCen  entenng  before  parcfaaae,  281,  231.    Sm  "Entrr.' 
iXMnnerofpsrmeiitin,143;  bank  ia  Bark  otf  England, 6;  tobeiiii 
printr  of  I^armaater-Oenerml,  143 ;  title  <^  aocoont,  144 ;  proo- 
daiv  iinder  Sopreme  Coon  Fond  Rules,  1886,  146 ;  icsmt  aa 
loi^jfDeot,  147;  request  for  maj  be  sent  by  post,  148;  iwai 
for  pirment  in,  to  be  stated,  148. 
effect  of  deposit,  148. 
o>nrejvion  into  realty  of  person  under  disability,  148 ;  not  in  otiff 

OM^  148,  191  ;  accumulations  not  con^-erted,  149. 
mn«t  leoain  deprvited  until  applied,  144,  148l 
Oorirt  may  oider  dii^tribution,  189. 
€^mu  in  caw  of  depoeit,   193.     See  ^'Gosta  in  Gases  of  U.^ 

iVpdPited." 
^rrt^n^  depont,  190 ;  in  case  of,  promoters  may  be  sued  lor  s^ 
performaooe,  190. 
Jij»f dilation  of  moneys  deposited,  149 — 165.     See  "ApplioDxi 

Afonevii  Depojated.'" 
interim  in rcwtment  of,  165.    See  "Interim  InTestment" 
njn*i^r  Ciiftoaut  Boildini?  Art,  529,  530. 

MMn€it^T  HniwDg  of  the  Working  Cla*»es  Act,  1890,  Pkrt  I.,  60. 
ampler  iidmiraJty  Si^al  Sutions  Act,  1816,  74a 
am<lcr  ('hiirch  Building  Acts,  742. 
11  vi«ier  Sewer*  Art,  18.33,  746. 
mancler  the  Defence  Acts,  768. 
mender  Metropolitan  Paving  Act,  1817,  781. 

zia  A  V  be  appomled  by  sheriff,  86,  88. 
^*^[7/  ^"""^^'^  ^7!***^  *"thoriae   de^^ations  from  level  of  irJ» 
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Deyiation—  continued. 

remedy  for  wrongful,  316. 

in  case  of  waterworks,  387. 

in  constructing  harbours,  docks,  and  piers,  404. 

lands  between  limits  of,  are  delineated,  39. 

Disability,  Parties  under, 

empowered  to  sell,  19 ;  before  incorporation  under  Railways  Con- 
struction Facilities  Act,  21,  484. 

may  release  land  from  charges,  25. 

may  enfranchise  copyholds,  25. 

purchase  money,  how  ascertained  on  sale  by  agreement,  25. 

may  sell  for  a  rentcharge,  27. 

may  sell  land  for  extrooidinary  purposes,  29 ;  with  certain  restric- 
tions, 30. 

may  claim  compensation  for  injurious  affection,  127  ;  may  agree  as 
to  compensation  for,  127. 

purchase  money  and  compensation  to  be  paid  into  bank,  26,  143. 
See  ^  Deposit  of  Purchase  Money."  Is  converted  into  realty,  148 ; 
sums  deposited  to  be  for  parties  interested,  179. 

to  convey  on  tender  or  deposit,  185  ;  failing  conveyance  promoters 
may  execute  a  deed  poll,  186. 

sale  by,  under  Admiralty  Signal  Stations  Act,  1815,  736 ;  under 
Metropolitan  Paving  Act,  1817,  777  ;  under  Church  Building 
Acts,  742  ;  under  Sewers  Act,  1833,  743  ;  under  Highway  Ac^ 
1835,  755  ;  under  Defence  Act,  75a 

Discharge  of  Incnmbranoes, 

money  in  Court  may  be  applied  to,  144, 150,  157.  £^00  "  Applica- 
tion of  Money  Deposited." 

Disentailing  Deed, 

required  when  money  paid  out  to  tenant  in  taO,  164. 

Displacement, 

of  working  classes  by  a  scheme,  600,  628. 

lands  may  be  purchased  to  accommodate,  613.  See  ^^  Housing  of 
the  Working  Classes  Act,  1890." 

Distress, 

costs  of  assessment  by  jury  recoverable  by,  103. 

for  penalties,  293. 

on  goods  of  treasurer  of  promoters,  294. 

District  Councils, 

take  the  place  of  sanitary  authorities,  509,  670 ;  of  highway  autho- 

rities,  513,  751. 
power  to  purchase  and  take  lands,  509. 

Surposes  for  which  land  may  be  acquired,  513. 
efinition  of  lands,  510. 
Lands  Clauses  Acts  to  apply  to  purchase  of  lands,  511. 
costs  of  purchase  under,  510. 

compulsory  powers  not  to  bo  exercised  without  provisional  order^ 
511. 


DTDCL 


fMrwonl  <ite  may  be  gnated  V  Local  Gov«rDment  Bo^ 
^otiod  to  be  poUished  and  served  before  applicatioii  for,  611. • 
•enriee  o( notice^  513^  519 ;  effect  of  notice,  513;  on  vbamto  k 
•emd,514 
«0|aci  of  porisoDal  otder  to  be  ierred  on  landowners,  511 
'Vmioe  of  Itadi  taken  to  be  settled  onder  Landa  danaes  Ads,  511, 
£12^  HI ;  ezeept  in  tlie  ease  oi  lajing  of  aewen,  515, 521 ;  Wt^s- 
VQiif  CUoaef  Act  applicable  in  case  of  minea,  510,  55i   Sm 
"Sappon,'   Tithea  to  be  redeemed  under  Titbe  Act,  1678,  510^ 
6Si 
VQhMitl  under  Jtreet  to  be  pnrcbased,  510. 
<ielScieoci«  in  poor^s  rate  and  land  tax  to  be  made  gond,  S^,  5i2 
laifedf  ID  Doehr  of  Lancaater  mar  be  sold  to,  514. 
MipeHlDoof  ianda  to  be  sold,  509 ;  rights  of  pre-emptioQ  jos^ 

510,  ill ;  maj  not  be  used  for  other  poiposea,  5ia 
luid  DHij  be  let,  514. 

cocipfwetiop  payable  for  dama^  under  Pablic  Health  Act,  ]Sr^ 
MO;  to  be  aettled  by  arbitration  nnder  that  Act^  in  certain ghbs 
51^  ftSl ;  principles  aa  in  caaea  of  Lands  danscs  AxAs^  530, 9£; 
injarfdne  to  erection  of  aewage  works,  120,  521 ;  for  daaaige 
in  lajing  eewenL  521.  Sm  **  Sewen.*  For  altering  roads,  13^ 
5tt ;  not  if  act  done  under  Highway  Acts  only,  522. 
Arbitntion  under  Public  Health  Act,  1875,  515 ;  proriaiflni  an^ 

be  strictly  followed,  51& 
luid  Bsj  be  coDTeyed  to,  f or  open  qiaoes,  536 ;  most  puT  caiiua» 
tion  for  interests  in  SQch  space,  537.    &«  *"  Open  Spaceai' 
ay  parcbase  or  hire  land  for  allotments,  561. 

ay  petition  county  council  for  an  order  to  take  lands,  561,  €7L 

on  re/iual  of  county  council   may  apply  to  Local  Goto^ 
Boani,67L    iSei  *« Allotments." 


in  certain  cases  execute  powers  of  Housing  of  the  Working  Cb» 


^onpeoaitian  for.  1 1&    Sm  •*  Kzpulnon.* 

^sad  Borial  0nnuid6» 
eo0p«aafttian  for,  112. 
eonteyaiice  for  open  apaoea,  596.    iSW  « Burial  Gronnds.- 

"^V^SS^^  ^  ^"^  ^^    ^  "Invertment  of  M^ 

IttrerttottrfBoidi, 

'^S.i^o^JS."""^"^  to  divert  roads,  317;  ntnstk. 

^Srf '"~*^' ^"^^^P  ^  ^^^ -^^  «^erta  to  owner  of  sai^ 
oompMJ  may  take  land  for,  319,  32a 
eompjotttion  to  be  paid  for  injury  caused  by  31ft. 

^MCution  of  toJSi  befow  interference,  Uh 


INDEX.  887 

land  for  constnictioiL  of,  401.    See  ^  Harbour,  Dock,  and  Pier." 

kxnunent, 

arbitrators  may  call  for,  70. 

kiwresS) 

may  release  ber  dower,  22. 

is  entitled  to  be  paid  out  of  fund  in  Court,  22, 163. 

Irains, 

to  be  made  by  railway  company  to  prevent  flooding,  321. 

not  to  prevent  percolation  mto  mines,  354.    See  *']^d  Drainage." 


iMements, 

promoters  cannot  acquire  compulsorily,  33 ;  unless  authorised  by 

special  Act,  33. 
may  be  extinguished  without  notice  to  treat,  34 ;  compensation  for 

extinction  now  obtained,  34, 123,  125. 
interference  with,  ground  for  compensation,  138 ;  private  way, 

138  ;  ways  covenanted  to  be  laid  out,  138 ;  not  if  mere  intention 

to  lay  out,  134. 
interference  with  light,  139  ;  no  compensation,  if  no  easement,  133. 
interference  with  support,  140.    Ste  **  Support" 
extinction  of,  under  rart  I.  of  the  Housing  of  the  Working  Classes 

Act.  1890,  612. 
tunnels  and  oublic  footpaths  not,  220. 

entry  on  lana  to  make,  220.    See  ^  Incorporeal  Hereditaments." 
form  of  notice  to  treat  for,  812. 

leclenastioal  Lands, 
sale  by  agreement  of,  21. 

application  of  moneys  paid  for,  112 ;  payment  of  dividends,  166, 176. 
value  of  burial  ground,  how  estimated,  112. 
let  on  lease,  purchase  money  how  distributed,  184 ;  if  lease  renew- 
able, on  payment  of  fine,  184. 

neetion, 

promoters  to  elect  whether  they  take  the  whole  of  a  house  or  no 

part,  48. 
may  be  inferred  from  conduct,  48,  244. 

Ileetrio  Lighting, 

companies  and  local  authorities  may  be  authorised  to  supply,  543. 
lands  may  be  purchased  but  not  compulsorily,  543 ;  voluntary 

clauses  of  Lands  Clauses  Acts  incorporated,  544. 
fall  compensation  to  be  made  for  all  damage,  546 ;  damage  only 

to  be  caused  in  construction,  546 ;  damage  or  nuisance  by  user 

restrained,  546. 
compensation  to  be  settled  by  arbitration,  546 ;  arbitrator  to  be 

appointed  by  Board  of  Trade,  547  ;  costs  to  be  determined  by 

arbitrator,  547. 
rights  in  TefiiBiid  to  mines  under  roads  reserved,  548. 


DSDir. 


Aet,  1870,  503.    S« ''SchoQU" 
jt  of  Copyholdi, 

p«rN?n5  uiiiler  dlsabibtT  have  power  of,  25. 
tu  be  vitiiin  three  monthf^  246  ;  promoters  must  oi&Bnchiie,  2^ ; 
compensiUiin  fur,  24o,  249.    Sec  **  Copjbold&^ 

^lyipoiLuidi, 

Pri'inotoii  w*  to  enter  except  as  provided  br  Act,  40,  220. 
t%»T  wi^Tid'iX  entrr,  promot4frs  xniiy  be  treated  as  trespaaBen,  40;  or 
Ttflz^iL^  br  mjunciion,  40,  223 ;  or  ejected,  40  ;  at  the  ssit  nf 
Aiij  penon  'iotere«ted,  222 ;  or  ma^  be  sued  for  pezialtks  hr 
ffmemfT,  235 ;  entiT  not  wrongfal,  if  done  honestlj,  236 ;  das- 
ffjMD  oi  justices  not  conclusive,  237. 
whit  ii  AD  estry,  220  ;  going  np^^n  land  to  acquire  an  eaasas:^ 
aO:  or  a  stratum  of  land,  220 ;  or  to  make  a  tonnd,  BI; 
iBlerfereDce  with  an  fuem^nt  ia  not»  290 ;  placing  matsciili  vii 
oonjeot  of  tenant  is  nut,  221. 
pitnulen  mtv  enter  before  pnichnae 

br  coiuient,*22i» ;  which  cannot  be  remked,  821  ;  nar  be  givea  ^ 
'coodocti  221 ;  not  restnuned  if  dispute  as  to  consoit,  22L 
to  repair  accident  and  ensure  safety,  221,  321. 
to  nirvev  and  aet  out  line  of  worka^  220 ;  must  giTe  proper  is^c^ 

820,  ^  ;  and  paj  oompenaation,  220. 
for  temporary  porpoaea  daring  ccmatructian  of  imilwmT,  3i&  ia 

M  Temporary  OocupatiaQ." 
on  dep<i*iiinif  aecurity  and  executing  bond,  222;  228,  237 ;  din^in] 
if  uuiice  U)  treat  pr^vionalj  neoeaaaiy,  222  ;  or  if  capital  aed  > 
is  some  caaes  aab^cribed,  222 ;  entry  may  be  made  at  aar  =3t 
after  notice  to  treat,  223  ;  even  if  worka  cannot  be  canpiii?:  3 
tijiie,  223;  urgency  for  entry  not  required,  224:  effecsufffi:? 
uptm  procedure,  224. 
amount  deposited  to  include  compensation  far  sererance  ^  ia- 
juiiova  aifection,  225  ;  deposit  ahoold  be  f or  aU  land  in  Ktctt> 
CAAt,  225  ;  and  for  land  in  counter  notice,  226  ;  need  not  iki^h 
mineiala  ii  not  required,  226 ;  deposit  ahoold  be  madefei  ad 
intfrft<t,  226. 
survejor  aj»pointed  by  two  justices  to  settle  amount^  222,  226. 
^^tC^    /^^  ""^  '^^^^  in  case  of  laiwaTi 22^ A 
forms  of  anpointment,  833,  834  ;  how  value  to  be  ertimated  ST. 

^^^^  ^^f^^  "»^  ^«^  »1 ;  when  office  of  ™™Sei.«l 
235 ;  Utle  to  account,  232.  ii»ji««si«r  « 

*^iS'f^iJ!l!i*^'^'^'  ^*'  ^^  condition  of  h^oA  p«fe»i 
u  P'^'*."  ®^  ^payment,  2tt;  service  and  anvevi&^a 

rafidi^  of  bond,  227. 
Iohb  oi;  227,  837, 

flOBditioii  onxmd  to  be  niyiMnt  with  ii.tei«.»  m.     ,,  ,.„^r 
^  «»t«««t  payable,  a^fhow  o^^ti^S  falSii?if°'^ 
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Xntry  upon  LaniB— continued, 

promoters  may  enter  before  purchase — (am,) 

Admiralty  entering  may  give  undertaking  instead  of  bond,  481 ; 
Postmaster-Qeneral  does  not  require  sureties,  632  ;  Secretary  ot 
State  does  not,  655 

sheriff  may  put  promoters  in  possession,  228,  237;  owner  pays 
costs  of  sheriff,  237  ;  may  enter  peaceably  without  consent,  237. 

promoters  may  use  land  on  entry,  228.    See  "  Use." 

receiving  purchase  money  after  entry,  228.  See  «*  Recovering  Pur- 
chase Money." 

Xqtdtable  Interests  in  Land, 

owner  of;  entitled  to  notice  to  treat,  43. 
are  subjects  of  compensation,  114. 

XrroTS  in  Plans, 

to  be  corrected,  309,  378,  385,  402,  414. 

Xstoppel, 

notice  to  treat  may  be  rendered  invabd  by,  4a 

Xvidence, 

that  capital  has  been  subscribed,  32. 

that  lands  are  required,  38. 

before  arbitrator,  70 ;  opportunity  of  tendering  to  be  given.  71. 

of  arbitrator  as  to  validity  of  award,  81 ;  admissibility  of  shorthand 

notes  of,  727. 
no  second  assessment  for  improper  rejection  of,  by  sheriff,  97  ;  or 

because  verdict  contrary  to  weight  of,  97. 
on  applications  for  payment  out  of  Court,  174. 
of  title,  217  ;  promoters  pay  costs  of,  216. 
of  a  document  executed  by  Board  of  Trade,  68. 
giving  fake  evidence  is  perjury,  298. 

Exeoutor, 

sale  of  lands  by,  20 ;  money  to  be  deposited  in  bank,  143, 177 ; 

apportionment  of  dividends  on  money  deposited,  166. 
takes  purchase  money  on  sale  by  testator,  24, 146. 
may  carry  on  petition  for  payment  out,  171. 

Experts, 

arbitrator  may  consult,  71. 

Xxpalsion  f^om  Premises, 

a  subject  of  compensation,  115. 

estimated  as  damages  in  case  of  trespass,  116. 

loss  of  profits  on,  116. 

loss  of  profits  caused  by,  114, 116. 

when  SIX  months'  notice  given,  116. 

of  a  tenant  under  Housing  of  Uie  Working  Classes  Act,  1890,  635. 


nn>sx. 


•ddiooaal  land  mtj  be  pnnslmwd  far,  89 ;  from  penoos  under 
<iiMlHlitT,  S9 ;  from  mmitrijml  carpantioa  wiui  conaeBl  d 
TiftiBrr,  3QL 

mm  be  nid  ud  otbcr  land  pardMsedl,  29. 

land  [or,  does  not  become  saptzHaoos,  90,  275. 

raOwir  onpiiiieBiiiaT  purcoase  land  for,  335 ;  itotboaiidtDckaK 

ste  to  ncfCDt  Boifliuice,  335 ;  what  maj  be  indiided  in,  336. 
iDeMecnDariuCsaiid£un,378;  ofluuboan^dockBpiiidpen^tf?. 


nqnnd  fiv  Mle  of  ecdeautual  luid  by  agreement,  81. 
ibr(nve7aiK»olbamlgroiiiida8aaopen8{MM3e,536;  forTid0| 
777. 


pforidii^f  land  fnr,  S76L 

ortudiiCricteoiiiicil  not  empowered  to  provide  land  for,  3791  &i 

Mleof  land  hy  penon  aeiaed  ol,  19,  87. 

tmilfrtj  oompaniee  to  makc^  851 ;  liability  same  aa  at  eammoB  Imw, 
153 ;  mffidaicy  of^  353. 

joijiiog  diftrent  highwmya  by  a  bridge  is  not  an  interfeEeaa  f^ 

the  right  of '«"7i  13^ 
no  compeiiMtioo  for  diatnrbanoe  by  nae  of  bridge,  13a 
eompenaitioP  for  interfering  with  aoceaa  to  ferry,  139. 

^opyboM  lands  antil  caifranduaed  to  remain  aubject  to,  817;  m 
1«  utmbA  on  improved  value,  847. 


loflB  (jif  <n>  •orrender  and  admittance,  not  included  in 

tiom84a 

aiatribation  of  compenaatian  for  leaaebolda  renewable  on  vcwe^ 
offine^  184. 

are  a  mbject  for  oompenaation,  1 15. 
,iiii0t  be  taken  witb  a  manufactory,  843. 

^  fubject  of  oompenaation  if  caused  by  proper  eooutmcte^ 
^tion  lies  for  improper  constniction,  131 ;  for  negligent  onjag 
00  remedy  U  caused  by  natural  use  of  land,  133w 
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*low  of  Water, 

interruption  of,  compensation  for,  119,  139  ;  where  mill  injured, 

139. 
diversion  of,  under  Waterworks  Clauses  Act,  384,  389. 

Footway, 

when  public,  is  not  an  easement,  221. 
land  must  be  taken  to  make,  220,  363. 

FoToed  Bale, 

ten  i>er  cent  is  usually  added  for,  611. 

nothing  to  be  allowed*  for  under  Housing  of  the  Working  Classes 
Act  lor  insanitary  areas,  609 ;  for  unhealthy  houses  under  Part  II., 
624  ;  under  Local  Qovemment  Act^  1894,  673,  676. 

Fonn8, 807—864. 

for  list  of,  8€e  ^  Table  of  Contents." 


Garden, 

is  included  in  meaning  of  house,  240 ;  nursery  garden  is  not,  241 ; 
unless  forming  part  of  garden  of  house,  241. 

Q-ardens,  Pnblio, 

principle  of  valuation  of,  701,  710 ;  principle  of  reinstatement  not 
appucable  where  part  taken,  701  ;  injury  by  severance  to  be 
considered,  712. 

covenantee  to  keep  land  planted  as,  to  be  compensated,  713. 

where  Crown  has  right  of  resumption,  716. 

Garnishee, 

notice  to  treat  does  not  create  a  debt  which  can  be  gamisheed,  41 ; 

nor  amount  found  due  on  award  before  conveyance,  79 ;  nor 

money  in  Court  for  land,  79. 
costs  of  arbitration  due  to  owner  can  be  gamisheed,  79. 

Gasworks, 

provisional  order  for  construction,  may  be  granted,  498  ;  compul- 
sory clauses  not  incorporated,  498 ;  streets  may  be  broken  up, 
compensation  to  be  paid,  499  ;  private  land  not  to  be  entered 
upon  except  by  consent,  499  ;  remedy  for  injury  to  private  land 
by  action,  600. 

superfluous  land  may  be  sold,  499 ;  rights  of  pre-emption  reserved, 
600. 

incapacitated  persons  may  grant  easements  for,  600. 

no  statutorv  provisions  as  to  mines  below  streets,  600 ;  unless  laid  by 
local  authority,  601 ;  company  entitle  to  support  for  pipes,  600 ; 
mineowner  entitled  to  compensation,  600. 

Glebe, 

application  of  money  paid  for,  in  building  rectory,  163 ;  not  allowed 
to  be  spent  on  church,  164 
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aood8, 

oompenaation  for,  when  injured  witih  house,  309. 

aoodwilly 

meaning  of,  as  a  subject  of  compensation,  114  ;  distinction  between 
local  and  personal,  114  ;  both  subjects  of  compensation,  114. 

loss  of  profits  usually  included  in  claim  for,  115  ;  profits  may  be 
given  in  evidence  to  show  value  of  good  will,  115. 

compensation  for,  is  part  of  price,  una  stamp  auty  to  be  paid,  115. 

injurious  affection  oi,  by  pulling  down  neighbouring  houses,  not 
subject  of  compensation,  132  ;  nor  by  obstructing  access  to  pre- 
mises, if  premises  not  affected,  130,  135,  790. 

jury  to  assess  value  of,  under  Metropolitan  Paving  Act,  1817,  779l 

Orant, 

effect  of  word,  in  conveyances  under  Lands  Clauses  Acts,  28& 

Ouardians, 

power  of  sale  by,  20,  23,  25  ;  for  extraordinary  purposes,  29  j  for  a 

rentcharge,  27  ;  power  to  release  a  chai^ge,  25. 
money  payable  into  bank,  143,  177  ;  sums  under  202.  payable 

to,  178. 


Harbonrs,  Docks  and  Piers  Clauses  Act,  1847, 

definitions  in,  402. 

application  and  incorporation,  400. 

Board  of  Trade  may  grant  provisional  orders  incorporating,  400. 

Lands  Clauses  Acts  applicable  to  taking  and  injuring  lana^401. 

full  compensation  to  be  made.  401. 

errors  in  plans  to  be  correctea  by  justices,  402  ;  plans  and  altera- 
tions to  be  deposited,  403 ;  clerlu  of  peace  to  receive  plans  and 
allow  inspection,  404 ;  copies  of  plans  to  be  evidence,  ^)4. 

deviation  to  be  within  prescribed  limits,  404. 

consents  required  for  work  on  seai^ore^  405 ;  alterations  to  be 
approved,  406. 

works  for  accommodation  of  customs  officers.  406. 

warehouses  and  other  works  ma^  be  erectea,  407 ;  are  nart  of  the 
undertaking^  402, 407  ;  additional  land  may  be  bought  for,  407. 

access  to  special  Act|  408, 

Headings, 

to  groups  of  sections  in  Lands  Glauses  Act,  II ;  constnictioii  of  12. 

Hereditamettt,  . 

included  in  definition  of  lands,  5,  610 ;  meaning  of,  7 ;  incorporeal, 
not  always  included,  a    Se$^  Incoiporeal  Hereditamenta 

Highways, 

injury  to  premises  by  interference  with,  187  j  oompenffltoon  tf 
injury  direct  result,  137  ;  no  compensation  if  prenusesunaflfectea, 
134, 135. 

district  council  altering  level  o^  522. 

diversion  of,  by  railway  company,  319 ;  erosiiiiig  td^  d9fi» 
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Highway  Act,  1886, 

authorities  for,  who  are,  751. 

power  of,  to  use  laud  for  temporary  xoad,  752. 

damages  for  so  using,  752. 

taking  materials  from  waste  land  in  parish,  753 ;  from  private 
lands  in  i>arish,  753 ;  from  land  outside  parish,  754  ;  rules  as  to 
compensation  for,  754  ;  Licence  from  justices  for,  754. 

widening  of  highways,  755 ;  acquiring  land  for,  755 ;  assessment 
of  compensation  oy  jury  at  quarter  sessions,  755 ;  saviuff  for 
mines  and  timber,  756  ;  mines  not  to  be  worked  to  damage  high- 
way, 756;  interest  of  owners  to  be  assessed  separately,  756; 
compensation  not  awarded  under  the  Public  Health  Act,  1875, 
522,  756  ;  costs  of  proceedings,  756. 

Hospital, 

trustees  of,  may  sell,  24. 

money  may  be  applied  for  temporary  accommodation,  155. 
promoters  cannot  take  part  of,  241. 
coimty  council  may  take  land  for  isolation  hospital,  668. 
district  councils  may  take  land  for  hospital,  512  ;  must  not  create 
a  nuisance,  35  ;  hospital  is  not  in  itself  a  nuisance,  35. 

House, 

owner  not  obliged  to  sell  part  of,  under  Lands  Clauses  Acts,  288. 

owner  in  such  case  includes  lessee,  238. 

provision  not  affected  by  statutory  restrictions  as  to  user  of  part 
required,  238. 

owner  canot  compel  promoters  to  take  a  larger  part,  239. 

promoters  taking  a  stratum  of  land  under,  must  take  whole  land, 
239. 

word  '*  house''  construed  to  have  its  widest  meaning,  239  ;  includes 
garden  and  curtilage.  240 ;  a  shop  or  inn,  240 ;  an  orchard,  240 ; 
almshouses  with  land  attached,  241 ;  unfinished  houses  and  land 
attached  for  gardens,  241 ;  unfenced  land  in  front  of  an  inn,  241 ; 
ornamental  gardens,  241 ;  all  premises  within  one  ambit  and 
used  for  same  purpose,  241 ;  a  dwelling  house,  store  house  and 
manufactory,  241.    See  "  Manufactory."    A  hospital,  241. 

house  does  not  include  fields  adjoining  garden,  240 ;  nor  fields 
acquired  for  personal  use  of  occupier,  240 ;  stables  at  some  dis- 
tance, 240  ;  fields  sub-let  for  grazing,  241 ;  a  nursery  garden,  241 ; 
semi-detached  villas,  241. 

"  other  building"  extends  meaning  of  house,  242. 

time  for  determining  what  is  a  house,  is  date  of  notice  to  treat,  238 ; 
previous  use  immaterial,  238  ;  also  changes  subsequent,  238. 

procedure  if  promoters  desire  to  take  part^  243.  See  "  Counter  Notice." 

part  of,  may  be  taken  under  Housing  of  Working  Classes  Act,  1890, 
Part  II.,  618 ;  under  Metropolitan  Paving  Act,  1817,  776. 

Housing  of  Working  Classes  Act,  1890. 
Part  I.  unhealthy  areas,  598. 
improvement  scheme  for,  599 ;  authorities  to  make  scheme,  598, 
636  ;  requisitions  of  scheme,  599 ;  procedure  if  area  affected  is 
small,  633 ;  accommodation  for  workmen  displaced,  599,  600 ; 
confirmation  of  scheme,  600. 
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r  or  tke  Workiif  Cltaiat  Act,  1890-€oiitiMMi 
Pkft  L  imlMilUij  tnu-iam.) 
pabljetckii  of  notkn^  600 ;  senriee  of  notices,  601 ;  eoD£is% 
wthontj  our  dispatat  with  notices,  613 ;  effect  d  pobHcasJot 

oTBockceoiieia 

proriskniJ  order  coofirmtng  acheme,  002 ;  confinniiig  latkntr, 
mmmng  a^  002 ;  porisioiiAl  order  to  be  oonfinned  l^  pui^ 
aenl,  603 ;  oo$t«  ol  owners  opposing  sdi^ne,  6Q3w 
aecQtiao  of  Khttnt  br  local  AQthohtr,  004 ;  depoBtof  oigvtad 
nluM  (^  tci»eme,  037  ;  parcbaae  of  luid  in  sdioD^  &H;  ak  or 
IsMe  <^  iind  for  necatin^  ^^benie,  604  ;  erectioo  &fdwell2B§s  hj- 
Joed  AOtiiontT,  006  ;  sale  of  dwellings  erected,  9^5 ;  ooalnei 
villi  ovner  of' (irrt  estate  of  freehold,  605  ;  cooj^^of  sekoe 
hf  oaD^rmin^  authoritr,  606L 
nb^eqafot  modification  of  scheme,  006  ;  modi^caika  to  k  a»> 

firmed  br  Parliaoient  in  certain  cases,  007. 
notice  of  intention  to  take  houses,  606L 
iof  oiiitioo  of  land  for  scheme,  607  ;  Lands  Clauses  Adi,  |e^ 

incorporated,  007. 

arbitntor  to  settle  compensation,  007,  637  ;  to  ^}poilion  leate  ad 

mtchaiges,  009,  640  ;  to  be  appointed  bj  oantirmin^  tatbantr, 

038 ;  proceedings  on  arbitration,  638  ;  power  ol  arbiinto^  6^ 

64& 

avaid  d  arbitrator,  639 ;  omitted  interests,  040^  641 ;  aoCiee  d 

svird,  640^  648. 
appeal  from  award  of  arlntrator,  045 ;  when  leave  to  q^  vl^ 

given,  64A,  646. 
eotti  d  arbitrstion,  647. 
title  to  propertj  taken,  04(X 
ps/ment  or  purchase  moner,  041. 

special  proTisioiis  as  to  compensation,  609 ;  no  aUowaneekn- 

polsorj  purchase,  609, 61 1 ;  not  applicable  to  nei^boaiisfii^ 

eoa,  009,  on  ;   date  of  estimating  Talue,  610,  61S;  enfiott 

receirable  hj  arbitrator,  610 ;   how  compensation  to  be  tsss^ 

610 ;  to  tenants  for  less  than  a  jeiLT,  61 1,  635. 

oooipensadon  fur  extinguishing  easements,  612  ;  when  oompoabB 

cio  he  claimed,  612  ;  extinction  of  inchoate  rights,  613L 
meqairiDg  land  for  accommodation  of  persons  displaad,  611 
entrj  on  land  and  houses  to  determine  value,  635. 
entnr  on  lands  on  making  deposit,  644. 
definitions,  636,  637. 
Fmit  11.  unbemlthx  dweUing  houses,  614. 

Jo^l  authontjr  mmy  obtain  a  closing  order,  615  ;  appeal  froaflfifc 

616 ;  compenaauon  to  tenant  occupying,  615. 
^^Ton^v^*'"^  ?'^  '  demolitioi  may  be  ordered,  617.  ii=^ 

hc^ieTr^S^^':''  ^  ^  ^^^^  bjr  arbitration,  mV^i 
^7e^L^^I^^''Z'^y  ^  Uken,  618  ;  ar blteLtor  to ^ if 
^S?"l,*S8r^^  ^^®'  ^"^^"«  iiBpiovementrtii^e^; 

^  '»    o»;    accommodation    of  penoz^  di^ 
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ondng  of  the  Working  ClasseB  Act,  1890— eon^iied 
Part  XL  unhealthy  dwelling  houfiefl~(con.) 

compensation  to  be  settled  by  arbitration,  624 ;  arbitrator  how 
appointed,  624 ;  conduct  of  arbitration,  626 ;  costs  of  the  arbitra- 
tion, 626  ;  how  award  to  be  made,  626. 
special  provisions  as  to  determining  compensation,  624,  635. 
entry  on  land  if  owner  does  not  convey,  626. 
entering  dwelling  houses  to  value,  635. 
service  of  notices,  627,  636. 
Part  III.  working  class  lodging  houses — 
definition  of,  628. 

adoption  of  Act  in  regard  to,  628  ;  by  rural  district  councils,  629. 
power  to  execute  Act  in  regard  to,  630 ;  acquisition  of  land  for, 
631 ;  incorporation  of  part  of  Public  Health  Act,  1875,  631 ; 
erection  of,  632  ;  sale  and  exchange  of  lands,  632. 
amendment  of  Settled  Land  Act,  6^ 


dioty 

committee  of,  empowered  to  sell,  20. 

agreement  requires  sanction  of  Courts  23.    See  "  Lunatic." 

mprovements, 

deposited  money  may  be  applied  to  making,  154, 
under  Settled  Land  Acts,  159,  161.    See  *' Application  of  Moneys 
Deposited." 

Acapaeitated  PeiBons, 

empowered  to  sell,  19.    See  "  Disability." 

jiclosure  Act8»  424,  433. 

jicloBQie  Commissioners, 

now  Board  of  Agriculture,  434. 

[ncome, 

from  land  leased  by  life  tenant,  if  taken,  to  be  same  as  before,  183. 
of  life-owner  of  leaseholds  not  same  as  before,  183. 

bcorporation, 

Lands  Clauses  Act  incorporated  in  all  Acts  to  which  applicable, 
1,  3  ;  unless  expressly  varied,  3  ;  in  new  Acts  in  connection  with 
earlier  undertakings,  2  ;  not  in  personal  private  Acts,  2. 

IK>rtions  only  may  to  incorporated,  10 ;  method  of  incorporation, 
by  reference  to  heading  11 ;  includes  all  sections  under  the 
heading,  12 ;  if  words  of  heading  not  used,  12. 

same  method  of  incorporation  in  other  Clauses  Consolidation  Acts, 
306,  376,  382,  400,  409,  412. 

of  clauses  of  Public  Health  Act^  1875,  as  regards  taking  land,  509. 

[neorporeal  Hereditaments, 
meaninff  and  classification  of,  7. 
includea  in  general  definition  of  land,  8. 
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■tf  he  pQitluffd  br  agieaiwul»  15 ;  not  mmpBhoriJT  tsikm 

iaiafaettcf  viiiv  a  sabject  of  eampeBadon,  34.  I£  139;  ease- 
iMU,  13^  -<«^  ^  EaaeOKiitiL'  Ferrr,  136,  1» .  Stt  gi  wuet, 
139 ;  djtYitiDff  vbole  of  itroim  is  a  uiiiu;,  34.  I3S.3&4 ;  spcctis^ 
rvbKl39:  ^oppoxt,  133^  1^385,553;  titJie%l4Q,^;iRtanB 
trrniflt,  IS7. 
iiM*>uft>  lA^  ci)mp^mtioa  for^  141. 

rV'Sii  u/  fommoQ,  miut  be  aoqiiired   bj  promotm,  SSL    Sr 
''Ciiouaoiu." 

noMr  drpnrited  mar  be  applied  in  discbaige  a(  14^  150l  & 
"ijipliciiioD  of  Money  IJeposited.* 

lalkati, 

i,Turii4n«  of,  ni^r  sell,  20.     A«  "  Goaniian." 
tru«tc«<  of  ^ttltrtuent  under  Settled  Land  Acts  mar  9e]l,3;€t 
peiwQ  appinttil  br  Courts  S8. 

to  IY94I1UI  promoters  remaining  in  posKssion,  40 ;  witbtra  as- 
piring witb  prorisiona  of  Act,  40,  222 ;  bj  oommoncis^  S2 ;  bj 
Dortf'Hj^^  269 ;  not  if  owner  haa  consented,  221 ;  if  kaiaka 
for  O'llatt  ril  purprves,  35. 
i](if«  not  lie  to  riMrain  assessment  of  compensation  if  pnsBotas 

aJIe^f  want  of  title,  57,  1J5. 
lit^  if  arbitrator  piiltj  of  misconduct,  64. 
Jit»  /'>r  iniprr»per  cun«^truction  or  carrying  on  of  works,  132 ;  set  i!vs 
intra  nr(4^  125,  136  ;  not  for  natural  oae  of  lazid  taken,  131  i« 
"Action.** 
d<^»•^  D«>t  lie  for  destruction  of  easement  before  land  taken,  SOl 
\i^  for  Trmoviug  subsoil  to  make  a  tunnel,  221. 
liefi  t/»  fvstmin  use  of  land  taken,  when  price  not  raid,  229 :  fe 

not  on  interlticntorr  application,  231. 
to  rartiain  taking  piurt  only  of  a  boose,  244 ;  dedaatiao  «© 

whether  lands  are  part,  244. 
does  not  lie  when  lands  omitted  by  mistake  to  be  purehaseii,  274. 
at  suit  of  AttomeyGeneral,  316,  319.    See  «  Attorney-Goienl.' 

l2^iirioiia  Aflhetion,  when  Ltnd  Taken, 

different  nrincipl«s  of  compensation  than  when  land  not  taka  Ur- 
applicable  only  when  land  held  with  land  taken  lia 

iL*er  of  works  may  be  considered  in  assessinir  compenMt!cs.n?: 
only  If  works  constructed  on  the  landtaken«  119  •  is-^  ^^ 
rew^n  of  risk  from  fire,  119;  of  lose  of  privacy  aiHi'ii  4 IL*": 

fcln^ir^^'^?'"''^  ^^  '  ^  ^"^"^  ^^  ^ojie  trailing,  IJI 
enbanwment  of  value  cannot  be  set  off  against  injurf  121 ;  ^sl^* 

?£^h^  ^"?'i?*^i  ^2^  '   ^^  ^  conaid^  undi^^li^  Hirer 
to  h^ndud^''-  ^r^'  t}>  ^®.^^'  ^^     ^  "  Betterment' 
^wiy  S^'^aS''"  before  justice,  if  under  6<M.,  55  ;  in  e«e  of 
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Iiynrions  Aifection  when  Land  Taken— (ron^nued 

jury  to  assess  claim  for,  sex>arate1j,  94  ;  arbitrator  not  bound  to  do 

so,  80. 
to  be  considered,  in  assessing  compensation,  110. 
compensation  for,  is  part  of  the  price,  111 ;  must  be  included  in 

deposit  on  entry,  225. 
procedure  when  land  has  been  taken,  123,  127. 

IiijarionB  Affection  when  no  Land  Taken, 

general  rules  as  to  compensation,  129 ;  applicable  to  most  under- 
taking's 129. 

damage  must  be  authorised  or  no  compensation,  129  ;  if  not,  remedy 
by  action,  129,  132.    See  "Action-* 

damage  must  be  such  as  would  have  given  rise  to  action,  130 ;  fear  of 
injury  not  sufficient,  130 ;  law  of  tort  applicable,  130. 

no  compensation  for  natural  use  of  land,  132  ;  for  loss  of  profit  from 
houses  pulled  down,  132  ;  from  removing  shoals  in  river,  133 ; 
interference  with  view,  133 ;  with  support,  133;  intercepting 
nnder^nnd  water,  133 ;  interfering  with  trade  of  ferry,  134, 
136  ;  if  rights  inchoate,  134 ;  for  access  to  sewer,  134 

no  compensation  unless  iniury  to  land,  130 ;  personal  inconvenience 
by  level  crossing,  135  ;  loss  of  profits  through  temporary  obstruc- 
tion, 135 ;  through  diversion  of  traffic,  135 ;  inconvenience  in 
getting  water,  135  ;  rights  common  to  public  generally,  130,  135. 

no  compensation  for  injury  caused  by  use  of  works,  135  ;  by  vibra- 
tion and  smoke,  135 ;  smoke  increased  by  alteration  of  works, 
136 ;  delay  at  level  crossing,  136 ;  frightening  horses,  136 ; 
nuisance  from  cattle  yard,  136  ;  emission  of  sparks,  136  ;  destroy- 
ing ferry  by  use  of  bridge,  136  ;  in  case  of  electric  lighting  works, 
646. 

no  compensation  for,  if  not  given  by  special  Act,  124  ;  if  section  68 
not  incorporated,  124  ;  otherwise  if  it  is  incorporated,  124. 

compensation  allowed  if  land  depreciated  in  value,  137 ;  if  access 
to  premises  interfered  with,  137.  See  "  Access."  Interference  with 
easements,  138.  See  "  Easements."  With  incorporeal  heredita- 
ments, 139,  140.    Su  "  Incorporeal  Hereditaments." 

measure  of  compensation,  141 ;  damage  must  not  be  too  remote, 
141 ;  where  incorporeal  hereditaments  taken,  141 ;  damage  to 
goods  in  a  house,  141 ;  where  access  by  public  highway  obstructed, 
142. 

injurious  affection  after  assessment  and  not  foreseen,  143. 

Interest, 

when  payable  under  agreements  to  purchase,  18 ;  when  possession 
taken  before  completion,  18  ;  when  possession  not  taken  at  date 
fixed,  18;  not  payable  by  promoters  when  amount  paid  into 
Court,  19. 

jury  cannot  award,  97. 

payable  on  entry  by  promoters  before  assessment  of  compensation, 
223 ;  bond  to  contain  provision  for,  223. 

where  promoters  neglect  to  issue  their  warrant  under  section  68, 
228. 

tenant  for  life  allowed  to  retain,  180. 

8k 
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Investment  of  Porohase  Honey  Deposited— eonemiMl. 

application  for,  by  whom  to  be  made,  166 ;  by  person  entitled  to 
rents  and  profits,  165 ;  tenant  for  life  under  settlements,  166; 
on  death  of,  166 ;  not  to  be  made  by  remainderman,  166 ;  nor 
anouitant,  166  ;  by  rector  in  case  of  burial  grounds,  166. 

dividends  payable  to  persons  entitled  to  rents  and  profits,  165  ;  to 
tenant  for  life,  166 ;  not  generally  to  annuitants,  166 ;  corpus 
sold  periodically,  if  dividend  less  than  annuity,  166 ;  in  case  of 
ecclesiastical  property,  176 ;  burial  grounds,  166. 

form  of  order  for  payment  of  dividends,  176  ;  to  private  trustees, 
176;  to  co-nartners,  176;  1^^  representatives,  176;  amount 
due  on  deatn,  apportioned,  166 ;  successive  life  tenants,  176 ; 
charities,  176. 

Court  may  order  payment  according  to  interest  of  parties,  181. 

Judge, 

may  order  compensation  in  railway  cases  to  be  tried  by  Hi^h  Court 
jury,  491 ;  proceedings  as  in  ordinary  cases,  491 ;  verdict  to  be 
given  on  items  separately,  491. 

may  only  try  question  of  amount,  67,  492 ;  no  appeal  from  judge 
and  jury,  492  ;  or  new  trial,  492. 

powers  of,  under  Arbitration  Act^  1889,  590,  591. 

Joiisdiotion  of  Assessing  Tribunal, 

confined  to  settling  amount  only,  57,  82,  95 ;  promoters  may  dis- 
pute ri^ht  of  compensation  in  subsequent  proceeding  96 ;  even 
if  verdict  taken  by  consent,  96 ;  if  jury  consider  tiUe,  verdict 
bad,  96. 

may  find  that  no  damage  done,  96 ;  but  not  nominal  damages,  96. 

cannot  order  fences  to  be  made,  96 ;  or  award  funds  to  build  a 
bridge,  96. 

cannot  award  interest,  97. 

excess  of,  invalidates  assessment,  81,  96,  296. 

Jury, 

when  disputed  compensation  to  be  settled  by,  53 ;  if  arbitration 
not  desired  by  landowner,  56  ;  if  arbitration  abortive,  56, 69, 

notice  before  summoning,  83  ;  to  be  ffiven  by  promoters  to  owner, 
83 ;  not  required  when  claim  under  section  68,  84 ;  to  contain 
offer  of  compensation,  83  ;  withdrawal  of,  65. 

warrant  for  summoning  to  be  directed  to  sheriff,  85  ;  to  coroner  or 
ez-sheriff,  if  sheriff  interested,  85.  See  "Sheriff.''  In  West- 
minster to  high  bailiff,  85,  496 ;  in  railway  cases  may  be  High 
Court  jury,  86,  491 ;  separate  warrant  for  each  person  interest^, 
86. 

promoters  may  be  compelled  to  issue  warrant,  on  delay,  86 ;  on 
refusal,  87. 

form  of  warrant,  828 ;  should  correspond  with  notice  to  treaty  87  ; 
irregulaiity  may  be  waived,  87. 

times  and  place  of  summoning,  89  ;  how  impannelled,  90. 

who  are  to  form,  89 ;  juryman  not  qualified,  90  ;  objection  to  be 
taken  by  challenge,  90 ;  bystanders  to  make  up,  90 ;  no  challenge 
to  array,  90 ;  penalty  for  default,  92 ;  only  one  attendance  a 
year,  107. 

8m2 
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mwtj  liT,  M  to  eonpeaalioB,  91 ;  sheriff  to  pcende,  91 ;  n/ 
mt  ft  Viev,  91,  92  ;  wBimt  to  be  strictly  foDoved,  91 ;  jnrr 
to  Ke  iv«t«,  91,  94  ;  cjfe  miu^  be  coodoctKl  as  in  Gout  ikw, 
91 
tea  (Un*  BoCiee  of  iaauxy  to  be  given  bj-  pKmotea,  S3;  Bot  to 

pnxied  if  rhriMiif  ao  noC  appear,  93 
ymnpkt  al  eooipeiMBtioii,  94,  110, 129. 
•verdict  o(  to  be  drlirered  Mpftnte  im  each  head  of  claim,  94;  to 
be  tigtttd  bf  abcrifl,  96 ;  to  be  kepi  Mmaof^  reeonb  of  qoaita 
winw>  9ft ;  eridciMe  a£,  br  copies  95,  100 ;  maj  be  proved 
fwUly  if  BOl  Rooffded,  KiO ;  jnrudictioii  ahonldbe  ahoim  a 
feeeo<,9fl 
«eCfii^  aflde  rerdkt,  97. 
«Bfufti^refdici,9fiL    £W  Verdict' 

C0at»of  uqnirr,  100  ;  nijrmhle  br  pitnnoteiB  if  Teidiet  Dot  greats 
than  aBonnt  offena,  100 ;  otherwise  each  pars  his  own,  l(iO; 
Mae  nJe  at  to  proceediogB  nnder  fsection  68,  1<V>,  129. 
^OM  to  make  ofler,  ii  Unds  sot  jet  taken,  100 ;  if  lands  bare  beea 
fskcn,  lOL    Sm  ^ Offer.*    No  power  to  enquire  as  to  amoimt 
offend,  lOS- 
^^tmi9  if  clamant  do  not  appear,  loa 
^^xAUaBofoo9t^l02.    ^Sm*"  Taxation  (tfOosts." 
g^etrrvTj  of  eoaU  from  proDoten  by  distreaa^  103 ;  bj  jnstices'  vai^ 
rmnU  103 ;  not  by  mandammtf  106 ;  bj  action,  104 ;  from  ovwr 
|yr  dedoction  from  compenaation,  101.' 
jjMiMnr'^*  by,  nnder  Admiralty  (Signal  Stations)  Act»  1815, 737; 
f4>  be  lamaioned  by  joatioea,  737 ;  appeal  from,  738. 
^g  ^mm*  br,  nnder  Seven  Aet^  1833;  744 ;  to  be  summoned  If 
fJi^Hf  744 
^g00BP«0'*^'^  for  land  for  widening  highways  to  be  aaseeaed  by  jut 
^#  ooarter  aearaona^  7661 
Jy^^t  by,  nnder  Defence  Act»  1842»  761. 
^T^^^ent  by,  nnder  Metropolitan  Pkving  Act,  1817,  778 ;  fonnot 
^^^yrtnt  to  sbefiiT  to  aommon,  849L 

J*^*  «^  ^cunmoned  at  reqneat  of  either  party,  106. 
•?V^for  owner  to  demand,  106. 
J2^;pd  foff  <J«a  not  extend  time  for  snmmoning  onder  section  68^ 

•_   ir  to  ^  nominnted  and  atmck,  105 ;  iireffularitT  in  so  doiiUL 

l^pjara  before,  aa  in  cane  of  common  jury,  107. 
g^^^tennina  other  matters  if  parties  consent,  107. 


^^#»«ai««<*  ^f  ^ '  4?'1**»«Uon  for  jndicial  acts,  a 
Jt!^^^^         uitereeied,  9;   for  bias,   10;    waiver  <4  ^ 

^sf^^\ji  dS*?^****  br,  62;  can  only  aetUe  amount,  55; 

^mMmlXj^^^^  l^Jl  for  intereets  not  greater  than  yearij 
•^    — ^«^*»*  «"o«  not  bo  within  aix  month?  eo. 
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Justices — continued, 

mandamus  to,  to  settle  compensation,  55. 

procedure  before,  to  settle  compensation,  59  ;  Summary  Jurisdic- 
tion Acts,  how  far  applicable,  60  ;  determination,  not  an  order, 
60. 

proceedings  before,  not  quashed  for  irregularity,  296 ;  except  for 
excess  of  jurisdiction,  296. 

statement  of  special  case  by,  61. 

settlement  of  costs  by,  61. 

to  issue  distress  warrants  for  costs  of  enquiry  before  jury,  103. 

penalties  to  be  recovered  before,  292 ;  appeal  as  to,  296 ;  distress 
for,  293. 

may  summon  witnesses,  295 ;  penalty  for  non-appearance,  295 ; 
examine  them  on  oath,  295  ;  penalty  for  perjury,  298. 

surveyor  appointed  by,  on  sale  oy  parties  under  disability,  25  ;  in 
case  of  absent  owner,  107 ;  or  non-appearance  of  owner  at 
enquiry  by  jury,  107 ;  in  case  of  entry  before  compensation 
settled,  222  ;  in  case  of  commons  if  no  committee,  256. 

sureties  to  be  approved  by,  as  bond  on  entry  by  promoters,  223. 

errors  in  plans  to  be  corrected  by,  309, 378,  385,  402,  404. 

apportionment  of  copyhold  rents  by,  250 ;  of  rentcharges,  264  ;  of 
rents  under  leases,  266  ;  costs  of^  267. 

to  certify  that  capital  subscribed,  32. 

penalty  for  wrongful  entry  to  be  recovered  before,  236 ;  decision 
not  conclusive  of  right  to  enter,  237. 

Lands, 

definition  of,  in  Lands  Clauses  Acts,  5,  7  ;  in  Interpretation  Act* 
1889,  7 ;  meaning  of,  *'  of  any  tenure,"  8 ;  as  to  inclusion  of 
incorporeal  hereditaments,  8, 15.  See  ''  Easements,"  **  Incorporeal 
Hereditaments." 

purchase  of,  by  agreement,  13  ;  for  extraordinary  purposes,  29. 

required  for  purposes  of  undertaking,  34 

authorised  to  be  taken,  38  ;  meaning  of  delineated,  39. 

equitable  interests  in,  to  be  acquirea,  43. 

conveyance  of,  216 ;  owner  to  convey  on  tender  or  deposit,  185, 
186 ;  vesting  of,  in  promoters  on  execution  of  a  deed  poll,  185, 188. 

valuation  of,  94,  110. 

compensation  for  prospective  value,  115  ;  for  severance,  117 ;  for 
injurious  affection,  118,  129  ;  s{>ecial  adaptability,  718. 

investment  of  purchase-money  in,  144,  149  ;  buildiugs  as  an 
investment  in,  152. 

entry  upon,  220.    See  "  Entry.'* 

lien  upon,  for  purchase-money,  228. 

intersected  land,  244. 

copyholds,  247. 

common  or  waste  lands,  251. 

subject  to  mortgage,  257. 

release  of,  from  rentchaiges,  263. 

subject  to  leases,  266. 

limit  of  time  for  taking,  271. 

omitted  to  have  been  purchased,  272. 

Biiperflaous  lands,  276  ;  right  of  pre-emption,  282. 
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of  1845, 1 ;  of  1860,  439  ;  of  1869,  494  ;  of  1883,  549  ;  of  1895,  682. 

object  of,  1,  8. 

incor|)oration  in  special  Act,  2,  3, 195  ;  how  incoipoiated,  10, 12 ; 

variatioDS  in  special  Act,  3. 
constraction  of,  4  ;  interpretation  of  terms,  4 — 10. 
headinf^  to  sub-divisions  of,  11  ;  construction  of  headingSi  12. 
methods  of  determining  compensation  under,  52. 
principles  of  compensation  under,  110,  129. 
statutes  prior  to^  736. 

Land  Drainage, 

statutes  relating  to,  445,  465,  743. 

definitions  in  r^ard  to,  445,  446. 

powers  of  CommissionerB  of  Sewers  in  regard  to  watercourses,  447 ; 
compensation  to  be  made  for  all  injury  sustained  by  reason  of 
exercise  of  powers,  448  ;  action  lies  for  damage  caused  bj 
negligence  or  excess  of  powers,  448. 

removal  of  mill  dam  or  weir,  449 ;  enquiry  as  to  necessity  to  be 
decided  by  justices,  449  ;  consequences  of  decision,  450 ;  com- 
pensation for,  how  to  be  ascertained,  450. 

purchase  of  land  by  commissioners  for  new  works,  450 ;  compul- 
sory taking  to  be  sanctioned  by  Parliament,  450 ;  procedure  to 
obtain  sanction,  450  ;  Board  of  Agriculture  to  make  provisional 
order,  452  ;  Lands  Clauses  Acts  to  be  incorporated,  453. 

notice  to  be  nven  before  execution  of  works,  454  ;  not  to  be  pro- 
ceeded with  if  owners  of  half  the  area  object,  455. 

legal  proceedings  by  commissionersy  456  ;  notices  how  executed 
and  served,  456  j  appeal  to  quarter  sessions  from  order  of,  457. 

saving  of  rights  of  puolic  bodies,  458,  459  ;  Canal  Commissioneis 
may  alter  sewers,  459. 

purchase  of  land  by  commissioners  for  repair  and  alteration  of 
existing  works,  743 ;  form  of  conveyance  to,  744 ;  houses  and 
building  not  to  be  taken  without  consent,  749. 

compensation  settled  by  jury  summoned  by  sheriff,  744 ;  costs  of 
jury  and  witnesses,  746. 

application  of  compensation  money,  746, 748 ;  costs  of  re-investment, 
749 ;  if  compensation  refused  money  to  be  paid  into  bank,  748 ; 
vesting  land  in  commissioners,  749. 

power  to  commissioners  to  sell  superfluous  land,  750 ;  right  of  pre- 
emption to  adjoining  owners,  750 ;  form  of  conveyance  by 
commissioners,  751. 

power  of  private  owner  to  procure  outfalls,  460 ;  application  to 
adjoining  owner,  460 ;  assent  of  adjoining  owner,  461 ;  com- 
pensation to,  461 ;  to  occupiers,  461. 

dissent  of  adjoining  owner,  462  ;  enquiry  of  justices  as  to  injury, 
462  ;  effect  of  decision,  463 ;  compensation  to  be  assessed  by 
justices  or  arbitrators,  463 ;  application  of,  463  ;  costs  of 
adjoining  owner,  464. 

provision  in  case  of  change  of  natural  outfall,  4^4. 

private  owners  may  petition  Board  of  Agriculture  to  autboriie 
drainage  works,  465  ;  to  take  ll^d  for  engine  houses,  465  ; 
compensation  to  be  made  before  entry,  465  ;  Itandfi  Claused  Acts 
incorporated,  466. 
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Land  Tax, 

moneys  in  Conrt  may  be  applied  to  redeem,  144, 149  ;  to  reim- 

burding'truBtees  who  have  redeemed,  149. 
promoters  to  make  good  deficiency  in,  287.    See  •*  Poor's  Bate." 

Lateral  Deviation,  315.    See  "  Deviation." 

Lease, 

includes  an  agreement  for  a  lease,  5. 

effect  of  sale  on  covenants  in  a,  24,  113. 

severance  of  land  held  on,  118,  267. 

rent  to  be  apportioned  when  part  of  land  taken,  266 ;  rent  as  to 
remainder  not  affected,  266  ;  arbitrator  has  no  power  to  appor- 
tion, 266 ;  lessee  cannot  compel  lessor  to  apportion,  267 ; 
promoters  should  initiate  proceeaings,  267  ;  promoters,  if  money 
in  Court,  pay  costs,  267  ;  costs  not  payable  as  costs  of  convey- 
ance, 267  ;  forms  as  to  apportionment  839,  840. 

production  of,  required  if  mterest  claimed  greater  than  tenancy  at 
will,  270. 

purchase-money  for,  may  be  invested  in  leaseholds,  182;  or  in 
freeholds  if  similarly  settled,  182. 

distribution  of  purchase-money,  for  land  let  on  lease,  182  ;  for 
minerals  let  on  lease,  183 ;  for  church  lands  let  on  lease,  184 ; 
for  reversion  to  lease,  183. 

may  be  determined  by  notice,  if  promoters  have  reversion,  44. 

promoters  cannot  generally  exercise  lessor's  right  of  resumption,  44 ; 
lessor  resuming  in  order  to  sell  to  promoters,  43,  44. 

compensation  for  expectancy  of  renewal,  113. 

Lessee.    See  "  Tenant  from  Year  to  Year,"  **  Lease." 

power  of  sale  by,  20,  24. 

sale  for  extraordinary  purposes  by,  29. 

entitled  to  notice  to  tieat,  33,  43 ;  also  equitable  lessee,  43 ;  not 
if  interest  less  than  yearly  tenant,  44 ;  interest  cannot  be 
enlarged  after  notice  to  treat,  43. 

compensation  to,  for  severance,  117,  267. 

right  to  renewal  by  lessee,  a  subject  of  compensation,  113 ; 
expectancy  of,  not  a  subject  of  compensation,  113. 

interest  under  a  void  lease  may  be  suoject  of  compensation,  116. 

if  tenant  determines  lease,  because  of  proposed  works,  no  compen- 
sation, 270. 

Lien, 

none  for  costs  of  arbitration,  76. 
of  arbitrator,  on  award  for  his  costs,  77. 

vendor's  lien  when  lands  have  been  taken,  228 ;  how  enforced, 
229 ;  interlocutory  applications,  231. 

Light.    See  <<  Easement." 

interference  with  ancient  lights,  ground  of  compensation,  139  ;  not 
if  no  easement,  133  ;  measure  of  compensation,  141. 

Lighthouses, 

lighthouse  authority  may  purchase  and  take  land  for,  681 ) 
Lands  Clauses  Acts  incorporated,  681. 
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Limit, 

of  tiin«  for  oompuliBOiy  pnrchasey  271 ;  for  completion  of  works, 

271. 
of  deyiAtion,  311,  314. 

Liti^iktioiL 

costs  of  adverse,  not  payable  by  promoters,  194,  213. 
to  establish  interest  in  land,  272. 

Lloyd's  Siipial  StationB  Act,  1888, 568. 
Lloyd's  may  erect  signal  stations,  568. 
acquire  land  by  agreement  or  compolsion,  569. 
limit  of  land  to  be  taken  compnlsonly,  569. 
Lands  Clauses  Acts  incorporated,  569. 
land  to  include  easements  and  rights  over  land,  570,  573. 
oompulsoiy  powers  not  to  be  exercised  without  provisional  order, 

570. 
Board  of  Trade  may  grant  provisional  order,  572  ;  to  be  confirmed 

by  Ptoliament,  572  :  costs  of^  572  ;  notices  to  be  published  and 

served  before  application,  570  ;  service  of  notices,  570  ;  inquiry 

by  Board  of  Trade,  571. 
time  for  compulsoir  purchase  limited  to  one  year,  573. 
sale  of  superfluous  land,  569. 

Local  OoTernment  Act, 

of  1888,  575. 
of  1894,  670. 

London,  Compensation  in, 
local  authorities  in,  775. 
power  of  vestries  and  district  boards  to  widen  and  improve  streets^ 

776  ;   to  acquire  land  for,  776  ;   incapacitated  persons  selling 

777  ;  procedure  to  take  land  for,  777,  778  ;  assessment  of  com- 
pensation, 778.    See  *'  Metropolitan  Paving  Act,  1817." 

power  to  purchase  and  take  lands  for  purposes  of  Metropolitan 
Management  Acts,  790 ;  incorporation  of  Lands  Clauses  Acts, 
791 ;  consent  of  Secretary  of  State  required,  791 ;  notices  to  be 
previously  given,  791  ;  effect  of  notices,  792. 

power  to  sell  and  dispose  of  superfluous  land,  792;  owner  selling 
may  reserve  right  ot  pre-emption,  792. 

compensation  how  ascertained  and  recovered,  793 ;  under  502. 
before  justices,  793 ;  procedure  before,  794 ;  other  cases  by 
arbitration  under  Lands  Clauses  Acta,  793. 

power  to  constract  sewera,  787 ;  making  compensation  for,  787 ; 
for  interference  with  ancient  mill,  788. 

powers  of  county  council,  as  to  constructing  main  sewers,  789  ;  com- 
pensation to  be  made,  789  ;  land  need  not  be  acquired,  790  ;  land 
may  be  taken  for  roads  to  sewers,  794  ;  for  temporary  purposes, 
794  ;  communications  between  severed  portions  of  land,  794. 

joining  sewers  in  diflferent  parishes,  795 ;  reservation  as  to  canab 
and  railways,  796. 

local  authorities  may  manage  commons,  797 ;  compensation  for 
beneficial  rights  interfered  with,  796. 

powen  of  locnl  authorities  as  to  open  spaces,  536;  extended  to 
whole  of  England,  536.    See  <<  Open  Spaces.'' 
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London,  GompenBation  in—conimued, 

power  of  BonitaiT  authorities  to  cleanse  ponds  and  ditches,  802  ; 

compensation  for  interference  with  ancient  mill  in  so  doing,  803  ; 

appeal  to  county  council,  803. 
power  of  sanitary  authorities  to  make  public  conveniences,  803  ; 

vesting  of  sub-soil  of  streets  in,  for  that  purpose,  803. 
power  of  county  council  under  Building  Ac^  1894,  804  ;  to  make 

conditions  as  to  widening  highways,  805 ;  compensation  to  be 

made,  805. 
removing  projections  by  vestries  and  district  boards,  788  ;  making 

compensation  for,  788 ;    in  case  of   new  buildings  by  county 

council,  806 ;  compensation  to  be  made,  806. 
scheme  m  London,  under  Housing  of  Working  Classes  Act,  1890, 

602 ;  provisions  as  to  applying  Act  in  London,  633. 
power  of  county  councU  to  take  lands  to  prevent  flooding  from 

Thames,  798  ;  compensation  for,  799.    See  <<  Thames." 

Lord  of  the  Hanor, 

rights  of,  on  sale  of  tenants'  interests  in  copyholds  to  promoters, 

247 ;   land    to    be  enfranchised,  248,  249 ;   compensation  for 

enfranchisement,  248. 
compensation  to,  for  rights  in  the  soil  of  commons,  251 ;  where 

part  allotted  for  cutting  turves,  255  ;  to  convey  soil  on  payment 

of  compensation,  251.    See  "  Copyholds." 

Lot, 

umpire  cannot  be  chosen  by,  67. 

Lnnatics, 

power  of  sale  by  committees  of,  23  ;  for  extraordinary  purposes,  27. 
sale  by,  where  no  committee,  23. 
compensation  for  a  rentcharg;e  belonging  to,  23. 
deposit  of  purchase-money  in  bank,  143,  177  ;  sums  under  20/. 
payable  to  committee,  178. 


Haj^istrate, 

stipendiary  or  police,  has  power  of  two  justices,  10. 

Mandamus, 

motion  for  prerogative  writ  of,  63  ;  Crown  Office  Rules  as  to,  860 ; 
form  of  writ,  862  :  of  return  to  writ,  853. 

action  for,  53  ;  when  it  can  be  brought,  64  ;  Supreme  Court  Rules 
as  to,  854 ;  interlocutory  application  for,  64. 

as  to  proceeding  by  motion  or  action,  54. 

to  compel  promoters  to  appoint  a  surveyor  to  fix  price  of  land  if 
party  unaer  disability,  26. 

to  compel  promoters  to  proceed  after  service  of  notice  to  treat,  41, 
53  ;  to  summon  jury,  59,  86  ;  to  pay  costs  of  arbitration,  76  ;  oi 
assessment  by  jury,  106  ;  to  take  up  an  award  and  pay  arbitrator's 
costs,  77  ;  to  pay  purchase-money  into  bank,  146. 

on  return  to  wnt,  questions  of  right  may  be  raised,  77. 
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to  compel  railway  company  to  carry  a  road  over  railway,  319 ;  to 
make  a  bridge  instead  of  a  level  crossing,  338 ;  to  make  accommo- 
dation works^  354. 

to  compel  justices  to  settle  compensation,  55. 

to  compel  sheriff  to  summon  jury,  89. 

to  compel  a  master  to  tax  costB^  103. 

Ibnor, 

compensation  for  copyhold  lands  in,  248. 

for  waste  lands  of,  251.    See  ^  Lord  of  Manor." 

Mannflitetoryy 

owner  not  obliged  to  sell  part  of,  under  Lands  Clauses  Acts,  238. 

manufactory  may  be  a  house,  242.    See  "  House." 

main  business  on  premises  must  be  manufacture,  242  ;  incidental 

manufacturing  is  not  sufficient,  242. 
land  need  not  be  within  one  ambit,  243. 
taking  the  water  power  and  machinery  is  taking  part  of,  243. 
promoters  must  take  fixtures  in,  243. 
proceed  ure  when  promoters  desire  to  take  part,  243.    See  **  Counter 

Notice." 

Markets  and  Fairs, 

special  Act  to  incorporate  Markets  and  Fairs  Clauses  Act,  1847, 376. 

construction  under  that  and  Lands  Clauses  Acts,  377 ;  compensa- 
tion to  be  determined  as  under  Lands  Clauses  Acts,  377. 

additional  land  may  be  taken  for  extraordinaiy  purposes,  379. 

undertakers  may  take  land  required  for,  379  ;  ana  land  for  a  second 
market  house,  380;  may  erect  slaughter-houses  on  such  land, 
380  ;  but  cannot  create  a  nuisance,  381 ;  weighing  machines  for 
cattle,  379. 

undertakers  must  do  as  littla  damage  as  can  be  and  make  foil 
compensation,  380. 

urban  district  councils  may  provide  markets,  379  ;  and  slaughter- 
houses, 379 ;  and  weighing  machines,  379  ;  taking  land  under 
Public  Health  Act,  1875, 379  ;  may  not  provide  land  fur  fairs,  379. 

Married  Woman, 

power  to  sell  land,  20,  22  ;  for  extraordinary  purposes,  29,  30. 

conveyance  of  copyholds  by,  25, 

deposit  of  money  m  bank,  143. 

payment  out  to  when  absolutely  entitled,   165;    evidence  upon 

application  as  to  funds  in  Court,  174. 
rights  in  regard  to  dower,  22,  163. 

Master, 

taxation  of  costs  by,  494 ;  pavment  of  fees  for,  682.    See  ^  Taxation 

of  Costs." 
power  of,  under  Arbitration  Act,  1889,  594. 

Merchant  Shipping  Aot,  1894, 

provides  for  the  compulsory  taking  of  lands  for  lighthouses,  68L 
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Mesne  Profits, 

compeneation  for,  when  lands  omitted  to  be  pnrchaBed,  27S. 

Hessnages, 

included  in  definition  of  land,  5. 
what  are,  7. 

Hetropolitan  Paving  Act,  1817, 

commonly  called  Michael  An^fdo  Tayhn's  Act  775. 

vestries  and  district  boards  may  widen  ana  improve  streets,  776  ; 

may  purchase  or  take  land  for,  776  ;  incapacitated  persons  may 

sell,  777  ;  sale  of  disused  burial  grounds,  777, 
procedure  to  take  lands,  777 ;  adjudication  that  land  required,  777  ; 

form  of,  846 ;  notice  to  treat  for,  777 ;  form  of,  846  ;  eflfeot  of 

notice  to  treat,  777  ;  form  of  offer,  847. 
compensation,  how  settled,  778  ;  warrant  to  sheriff  to  summon  jury, 

778  ;  form  of,  849  ;  procedure  before  jury,  779  ;  costs  of  assessing 

compensation,  780. 
application  of  purchase-money,  781 ;  costs  of  proceedings  in  Court, 

in  regard  to,  783. 
vesting  of  lands  in  local  authoritiy,  782, 785. 
yearly  tenants  to  deliver  possession,  783 ;  compensation  to,  784 
rights  of  mortgaoees,  784, 
power  of  sale  of  laud  taken,  786  j  right  of  pre-emption,  786. 

Hilitary  Purposes, 

statutes  dealing  with  the  acquisition  of  land  for,  442, 654,757. 

Secretary  of  State  for  War  has  lands  vested  in  him,  757  ;  power  of, 
to  purchase  or  lease  lands,  654,  758  ;  conveyances  of  land  to, 
758  ;  form  of,  758  ;  incapacitated  persons  may  sell,  758  ;  provi- 
sions of  Lands  Clauses  Acts  available,  442,  655. 

Secretary  of  State  may  sell  lands,  759  ;  equitable  interests  after- 
wards established  to  be  compensated,  759. 

acquisition  of  land  for  ranges,  barracks,  and  storage  of  arms,  654, 
663  ;  by  Secretary  for  War,  654 ;  by  a  volunteer  corps,  654  ; 
by  county  or  borough  council,  654  ;  Lands  Clauses  Acts  incor- 
porated with  modflcations,  656j  662  ;  provisional  order  to  be 
obtained,  656 ;  procedure  to  obtain,  655. 

disposal  of  land  on  disbandment  of  corps,  658. 

power  to  stop  up  and  divert  footpaths,  660. 

powers  to  make  bye-laws  in  case  of  artillery  ranges,  661  ;  compen- 
sation for  injury  caused  by,  661, 

power  to  fix  alignment  marks,  662;  full  compensation  to  be 
made,  663. 

land  for  defence  of  realm,  442,  760 ;  Secretary  of  State  may  use 
powers  of  Luids  Clauses  Acts,  442  ;  may  require  arbitration 
only,  662. 

land  cannot  be  taken  compulsorily  for  defence  except  in  certain 
cases,  767  ;  if  taking  authorised,  justices  to  put  Secretary  of  State 
in  possession,  760. 

compensation  to  be  assessed  by  a  jury,  761 ;  appeal  from,  765 ; 
apportionment  by,  766 ;  if  claim  under  200Z.  by  justices,  763 ; 
if  party  absent,  by  a  surveyor  appointed  by  justices,  764 ;  if  party 
desires  by  arbitration,  765. 
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how  Yidue  to  be  estimated,  765 ;  how  damage  to  be  aacertained, 

764  ;  where  leetrictionB  exiat  as  to  building,  764 
removal  of  erections  on  restoration  of  lands  hired,  767. 
application  of  purchase  money  for  land   for,  766,  770 ;  tnmsfer 

m>m  Remembrancer  to  Paymaster-Qeneral,  769. 
payment  into  Court  on  failure  to  deduce  title,  769 ;  additional  mm 

payable  by  Secretary  of  State  to  meet   expenses^  769 ;  orders 

as  to,  to  be  made  at  duunbers,  769. 
persons  in  possession  deemed  to  be  owners,  771. 
compensation  for  interests  omitted  to  be  purchased,  764. 
enrolment  of  deeds  relating  to  lands,  772. 
power  of  Secretary  of  State  to  sue,  772. 

Mill, 

compensation  for  injury  to,  by  altering  road  to,  137  ;  by  risk  from 
fire,  119  ;  by  altering  level  of  a  nver,  139  ;  by  diverting  water 
in  a  river,  389. 

removal  of  mill  dams  under  Lands  Drainage  Act,  1861,  449. 

interference  with  ancient  mill  in  London,  788, 803. 

Mines  and  MinenlB, 

special  provisions  as  to,  in  case  of  railways,  358 ;  of  waterworks, 

392  ;  of  sanitary  works,  651. 
special  provisions  to  be  regarded  as  a  statutory  code,  359. 
ordinarily  pass  on  a  conveyance  of  land,   16 ;  under  statntoiy 

provisions  do  not  pass  unless  expressly  mentioned,  358,  392. 
action  will  be  for  wrongful  removal,  361. 
may  be  purchased  compulsorily  with  surface,  309,  360 ;  or  after 

surface  has  been  taken,  40,  360  ;  right  of  tenant  for  life  to  value 

of,  22. 
where  statutory  provisions,  notice  to  treat  should  refer  to,  45, 361 ; 

some  minerals  may  be   purchased  and  others  excluded,  360; 

owner  not  bound  to  prove  mineral  contents  of  land,  361. 
deposit  on  entry  need  not  include   value   of   minerals,  if  do^ 

recjuired,  226,  360. 
defimtion  of,  359  ;  meaning  of  "  mines  of  minerals,"  359. 
not  to  be  worked  within  a  certain  distance  without  notice,  361, 

394  ;  person  desirous  and  entitled  to  work  to  give  notice,  361. 
company  may  purchase  if  working  likely  to  damage  railway,  361 ; 

compensation  for,  to  be  settled  pursuant  to  Lands  Clauses  Acts, 

362,  396  ;  every  interest  to  be  compensated,  362  ;  compensation 

for  injurious  affection,  118, 363. 
injury  caused  by  improper  construction,  remedy  by  action,  131, 363^ 
special  reservation  of  right  of  action  in  case  of  waterworks,  397; 

also  in  case  of  sewers  and  sanitary  works,  552. 
if  company  do  not  give  notice   to   take,  owner  may  work,  363, 

394  ;  by  surface  or  underground  operations,  364 ;  may  let  dovn 

surface  and   destroy  undertaking,   364,   365.    ike  ''Support'' 

May  do  so  although  company  have  purchased  all  minerals  except 

one,  364 ;   mines  to  be  worked  properly  or  owner  liable  for 

injury,  364. 
communications  may  be  made  when  mines  severedi  367,  395 ;  most 

not  ix^ure  works^  367,  396. 
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Mines  and  MineiBlB— continued. 

compensation  to  be  made  for  Beverance  of  mines,  368,  395 ;  to  be 
determined  in  case  of  railways  under  Railways  Clauses  Act, 
368 ;  in  waterworks  and  sanitary  works  under  Lands  Clauses 
Act,  396,  553 ;  to  be  made  from  time  to  time,  3%,  395  ;  may 
include  prospective  damage  if  imminent,  368  ;  may  be  deter- 
mined when  land  is  taken,  369  ;  to  include  value  of  minerals 
which  cannot  be  worked,  368,  396 ;  extra  expenses  of  working, 
369,  396. 

owner  of  surface  to  be  compensated  for  airways  made  in  his 
land,  369. 

power  to  enter  and  inspect  mines,  369,  397  ;  penalty  for  refusal  to 
allow  inspection,  370. 

if  wrongfully  worked,  company  may  require  means  to  make  railway 
safe,  370. 

in  case  of  sewers  and  waterworks  undertakers  to  make  plan  of 
pipes,  392,  552  ;  copies  to  be  deposited,  393  ;  may  be  inspected, 
393  ;  mine  owners  may  work  under  if  no  such  plans,  394. 

mine  owners  may  bring  action  if  injury  to  mme  apprehended 
from  undertaking,  397. 

right  of  tenant  for  life  to  value  of,  22,  180. 

if  no  statutory  provisions,  support  assumed  to  be  given,  554  ;  mine 
owner  should  claim  compensation,  553  ;  liable  to  action  if  he 
injure  undertaking,  500,  554 ;  limitation  of  right  in  case  of 
sanitary  works,  554,  555. 

right  to,  expresslv  reser\'ed  under  Electric  Lighting  Acts,  548  ;  not 
to  be  purchased  for  allotments,  564 ;  nor  hired,  677. 

HiBcondnct, 

ground  for  removal  of  arbitrator,  590 ;  for  setting  aside  award, 
82,  590. 

Hifltake, 

interests  omitted  through  mistake  to  be  purchased,  272 ;  if  bond 

fids  promoters  may  remain  in  possession  for  six  months,  274. 
in  plans  to  be  corrected,  309. 

remission  of  award  for  admitted  mistake  of  arbitrator,  81 ;  calling 
arbitrator  to  prove,  81 ;  not  remitted  if  not  admitted,  82. 

Hodiflcation, 

of  Lands  Clauses  Acts  in  special  Act,  3,  12. 

of  scheme  under  Housing  of  the  Working  Classes  Act,  1890,  under 
Part  I.,  606  ;  under  Part  II.,  623. 

Honth, 

definition  of,  4. 

Mortgrage, 

promoters  have  power  to  redeem  mortgage,  257 ;  whether  they 
have  equity  of  redemption  or  not,  267  ;  on  payment  of  principal, 
costs,  charges,  and  six  months'  additional  interest,  257 ;  or  on 
six  month^  notice,  257 ;  further  sum  to  be  paid  if  before  time 
of  redemption,  262  ;  on  refusal  to  accept  amount  to  be  depo- 
sited, 258  ;  interest  of,  mortgagee  to  vest  on  execution  of  deed 
poll,  258. 
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Mortgag6--c<mhViu«L 

promoten  may  arrange  with  mortgagor  to  redeem,  258 ;  moitgagor 
moat  pay  aame  sum  as  promoters,  258 ;  mortgagee  not  Mund 
by  agreement  with  mortgagor,  23,  258  ;  mortgagee  may  restrain 
promoters  using  the  lano,  259. 

mortgage  not  redeemed,  mortgagee  to  receive  notice  to  treat,  41, 
259  ;  whether  legal  or  equitable,  41  ;  second  mortgagee  may  not 
beentiaedto,41. 

compensation  when  mortgage  exceeds  value  of  land,  259 ;  to  be 
settled  between  mortgagee,  mortgagor,  and  promotera,  259 ;  as 
in  other  cases,  259. 

mortsagee  not  bound  by  asseasment  of  mortgagor's  interest,  259; 
unless  a  party  to  enquiry,  259  ;  mortgagee  has  no  daim  on 
amount  assessed  with  mortgagor,  259 ;  how  mortgagee's  daim 
dealt  with,  259. 

mortgagee's  right  to  compensation  for  goodwill,  114, 260. 

on  rSftual  of  tender,  money  to  be  deposited,  260 ;  right  of  mort- 
gagee to  vest  in  promoters  by  deed  poll,  260. 

compensation  where  part  of  mortgaged  land  taken,  261 ;  to  be 
settled  between  mortgagor,  mor^pagee,  and  promoters,  261 ;  if 
disputed  as  in  other  cases,  261  ;  on  failure  to  convey,  money 
to  oe  deposited  and  deed  poll  executed,  261 ;  mortgagee's  rights 
as  to  remainder  not  affected,  262. 

compensation  if  mortgage  paid  off  before  stipulated  time,  263 ;  to 
be  settled  as  in  other  cases,  263 ;  amount  deposited  should 
include,  263. 

mortgagee  is  a  person  absolutely  entitled  to  money  in  Court,  163 ; 
may  be  paid  off,  out  of  money  in  Court,  189  ;  inquiry  as  to 
interest,  190,  191 ;  no  lien  on  money  paid  in  under  section  86, 
until  compensation  settled,  259. 

monev  in  Court  may  be  applied  in  dischazge  of  mortgage,  150 ; 
under  Settled  Land  Acts,  157. 

Hnnioipal  CorporatioiiB, 

sale  of  land  by,  20,  21  ;  for  extraordinary  purposes,  with  consent 

of  Treasury,*  30. 
service  upon,  of  notice  to  treat,  50. 
application  of  moneys  in  Court  to  pay  corporation  debts,  150; 

to  paying  off  mortgages,  150. 


Negligenoe, 

promoters  liable  to  action  for,  in  constructing  works,  131 ;  in 
carrying  on  works,  132. 

neighbouring  Landa, 

may  be  taken  to  complete  scheme  under  Housing  of  the  Working 

Classes  Act,  1890,   599 ;  to  be  distinguished  from  unhealtbjr 

area,  600. 
compensation  assessed  on  different  principle,  609,  611. 

Noise, 

injury  caused  by,  a  subject  of  compensation  if  part  of  land  taken,  119. 
no  compensation  if  no  land  taken,  136. 
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Notice  to  Treat, 

to  be  given  when  land  required,  33  ;  otherwise  promoters  liable  to 
action,  40. 

may  include  various  plots,  and  is  not  severable,  41. 

a  second  notice  may  be  given  for  additional  land,  40. 

form  of,  45,  809;  for  an  easement,  812;  no  particular  form 
necessary,  45  ;  land  required,  should  be  stated  accurately,  45  ; 
must  demand  particulars  of  interest,  45.  See  "  Particulars  of 
Interest."  Minerals  should  be  referred  to  in  case  of  railways  and 
waterworks,  45, 358  ;  form  under  Metropolitan  Paving  Act,  1817, 
846. 

execution  of,  45  ;  stamp  not  required,  46. 

service  of,  49  ;  when  owner  cannot  be  found,  50  ;  on  corporations 
aggregate,  50. 

to  be  given  to  all  parties  interested,  43  ;  whether  interest  legal  or 
equitable,  43 ;  to  incoming  tenants,  43  ;  ]f  robably  not  to  yearly 
tenants,  44  ;  interest  must  be  an  interest  m  land,  44  ;  not  when 
easements  are  destroyed,  34. 

effect  of  the  notice  to  treat,  on  owner's  rights,  41  ;  binds  him  to  give 
up  the  land  to  promoters,  42  ;  without  compensation  for  sub- 
sequently created  interests,  42. 

effect  of,  as  against  promoters,  41  ;  enables  landowner  to  compel 
promoters  to  take,  41  ;  enforceable  by  maTidamus^  43,  86  ;  is  not 
to  create  a  contract  or  debt,  41  ;  is  not  itself  a  compulsory  taking, 
31,  653  ;  mav  constitute  a  waiver  of  a  prior  agreement,  41 ;  fixes 
date  at  which  interest  of  owner  to  be  assessed,  42. 

validity  of,  how  affected,  46  ;  by  time,  46  ;  by  revocation,  47  ;  by 
withdrawal  on  receipt  of  counter  notice,  47.  See  "Counter 
Notice."    By  estoppel,  48. 

warrant  to  sheriff  must  be  consistent  with,  41. 

a  statutory  notice  to  take  land  partly  equivalent  to,  42  ;  also  a  notice 
under  Metropolitan  Paving  Act,  1817,  777. 

notice  prior  to  applying  for  provisional  order  has  not  effect  of, 
513,  601. 

doubtful  if  required  before  entiy  under  section  85,  223  ;  if  served 
entry  can  be  made  after  time  limited  for  compulsory  taking,  224. 

costs  incurred  because  of  service  of,  not  recoveraole  as  compensation 
if  undertaking  abandoned,  652. 

public  authorities  may  lay  sewers  without  delivering,  521. 

Nnisanoe, 

remedy  b^  action  for,  if  due  to  negligent  construction  of  works,  131 ; 
to  negligent  carrying  on  of  works,  132,  521,  546  ;  if  authorised, 
no  action  for,  135. 

nor  compensation  if  due  to  carrying  on  of  works,  135  ;  valuation, 
135  ;  smoke  and  noise,  136  ;  frightening  horses,  136  ;  noise  of 
cattle  yard,  136  ;  sparks  from  en^ne,  136 ;  interference  with 
public  right,  130  ;  compensation  if  owner  suffers  more  than 
public,  137. 

Nursery  Garden, 

not  to  be  taken  with  house  if  not  an  adjunct,  241. 
with  a  cottage  is  not  land  built  upon,  246. 
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Oath, 

definition  in  Lands  ClauBes  Act,  6  ;  inclndes  affirmation,  8. 
arbitrator  maj  examine  witnesses  upon  oath,  70 ;  forms  of;  before 

arbitrator,  71,  823,  824, 
witnesses  before  jury  to  be  on  oath,  93  ;  jury  to  be  sworn,  94. 
justices  maj  examine  witnesses  upon,  59. 
person  giving  false  evidence,  liable  for  perjury,  298. 

Obstmotion, 

no  compensation  for   temporary  obstruction  of  highway  if  not 

unreasonable,  134. 
compensation  if  permanent,  if  land  affected,  131,  137  ;  if  to  prirate 

way,  138. 
no  compensation  for  removing  obstruction  in  river,  133. 
purchasing  buildings  which  are  obstructive,  616  ;  in  London,  777. 

Occupier, 

service  upon,  of  notice  to  treat,  if  owner  absent,  60. 
entitled  to  compensation  for  expulsion,  115. 

Of  any  Tenure, 

meaning  of,  8. 

Offer. 

if  amount  awarded  exceeds  amount  offered  by  promoters,  they  pay 

costs  of  assessing  compensation,  in  case  of  arbitration,  73 ;  in 

case  of  jury,  100. 
promoters  not  bound  to  make,  74 ;  offer  must  be  clear,  75. 
time  to  make,  to  save  costs  in  case  of  arbitration,  75 ;  no  time 

fixed  b^  statute,  75 ;  must  be  made  before  commencement  of 

arbitration,  75. 
time  to  make  in  case  of  assessment  by  jury,  100 ;  offer  must  be 

made  in  notice  of  intention  to  have  a  jury  summoned,  83, 100  ; 

may  be  withdrawn  and  new  notice  sent,  84,  85,  101 ;  otherwise, 

afterwards  is  too  late,  84,  101 ;  previous  notice  not  in  offer  is 

invalid.  101. 
if  land  taken  or  injuriously  affected,  time  for  is  in  notice  of  time 

and  place  of  inquiry,  93,  101 ;  may  be  withdrawn,  and  increased 

before  that  time,  101. 
no  power  in  assessing  tribunal  to  inquire  as  to  amount  offered,  lOi 
superfluous  lands  to  be  offered  to  owner  of  lands  from  which 

severed,  282  ;  then  to  owners  of  adjoining  lands,  282  ;  if  eevenl 

such  owners,  284  ;  to  be  accepted  within  six  weeks,  284 ;  offer 

may  be  made  after  contract  to  sell  to  some  other  person,  281 

See  ^Superfluous  Lands." 

Omiseion  to  Purchaae  Land  Taken, 

promoters  may  be  ejected,  40,  273 ;  or  sued  in  trespass,  274. 

six  months'  possession  allowed  if  by  mistake,  272  ;  if  disputed,  ox 
months  from  decision  of  dispute,  272. 

mistake  must  be  bond  fide,  273  ;  doubt  as  to  position  of  claimant's 
land  insufficient,  273 ;  or  mistaken  beUet  that  value  would 
exceed  mortgage,  273 ;  mistake  as  to  quantity  is  sufficient,  273 ; 
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Omission  to  Purohase  Land  Taken— cotietniied. 

i^orance  of  an  outstanding  interest  is  sufficient,  273  ;  if  dispute, 
ejectment  will  lie,  but  execution  restrained,  274 ;  promoters 
disputing,  pay  costs  of  action  if  wrong,  274;  costs  to  be  as 
between  solicitor  and  client,  275. 
compensation  to  be  settled  and  paid  within  six  months,  272 ; 
to  include  mesne  profits  and  interest,  272 ;  to  be  determined  as 
in  other  cases,  273  ;  to  be  assessed  as  at  date  of  entry,  274. 

Omissions  in  Plans  and  Book  of  Beferenoe, 

to  be  corrected  in  acts  for  construction  of  railways,  309  ;  of  markets 
and  fairs,  378  ;  of  waterworks,  385  ;  of  harbours,  docks  and  piers, 
401 ;  of  cemeteries,  414. 

Open  Spaces, 

definition  of,  536. 
statutes  applicable  to,  536. 
district  councils  may  purchase  land  for,  536. 
a  majority  of  persons  interested  may  convey  to  local  authorities,  536. 
disused  burial  grounds  may  also  be  conveyed,  536. 
compensation  to  be  made  for  all  rights  in,  537  ;  to  be  settled  as 
under  Lands  Clauses  Acts,  537. 

Orders, 

forms  of,  as  to  payment  of  dividends  on  money  deposited,  176  ;  for 
application  of  money,  177  ;  costs  of  obtaining,  204.  See  "  Costs 
in  Case  of  Money  Deposited.'' 

Other  Building, 

part  o^  not  to  be  taken,  238. 

extends  meaning  of  house,  242.    See  "  House." 

Owner, 

definition  in  Lands  Clauses  Acts,  6,  10.  See  ^  Disability,  Parties 
under."    In  Public  Health  Act,  1875,  514. 

should  receive  notice  to  treat,  33  ;  service  of  notice  on  owner,  49, 60. 

procedure  when  owner  absent,  107.    See  "  Absent  Owner." 

compensation  for  land  to  be  for  value  to  owner.  111, 

should  convey  on  payment  of  deposit,  185, 186. 

not  making  a  good  title,  187. 

procedure  where  dispute  as  to  ownership,  187. 

consent  of,  to  entry  on  lands,  221.    See  "Entry." 

adjoining  owner,  right  of,  to  superfluous  lands,  281.  See  ^*  Adjoin- 
ing Owner." 

person  in  possession  to  be  deemed  owner,  191. 


Parish  Council, 

a  bodv  corporate  with  power  to  hold  land,  670 ;  without  a  common 

seal,  670 ;  execution  of  documents  by,  15,  670. 
m^  purchase  land  by  agreement,  670 ;  voluntary  clauses  of  Lands 

Clauses  Acts  incorporated,  670. 

8  N 
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PariBh  Council— contmtML 

for  oompalMUT  parchase  may  apply  to  ooonty  coimeil)  670;  to 
aoquin  land  tor  porpoMi  of  Act,  670 ;  what  are  the  purpose 
674  ;  and  for  aUotments  and  common  pasture,  671, 674 ;  not  for 
water  supply,  674. 

enquiry  by  county  council  as  to  acquiring  knd  on  reasonable  teims^ 
671  ;  may  order  compulsory  powers  to  be  put  in  force,  671. 

parish  council  may  appeal  to  Local  Government  Boatd  if  coimty 
council  refuses,  671  ;  Board  may  order  land  to  be  taken,  671 ; 
procedure  before  order  becomes  finals  672 ;  execution  of  order,  671 

oraer  shall  incorporate  Lands  Clauses  Acts,  672  ;  and  sections  as  to 
mines  in  Railways  Clauses  Act^  1846,  672. 

compensation  to  be  settled  under  Allotment  Acts,  673.  See  '^  Allot- 
ments."    Coimsel  not  to  attend  enquiries,  673. 

land  to  be  assured  to  parish  council,  673. 

may  hire  land  for  allotments,  675  ;  but  not  mines  or  mineiiila,677 ; 
representation  to  county  council  as  in  case  of  purchase,  675 ;  order 
shall  incorporate  Lands  Clauses  Acts  as  adapted,  677. 

arbitrator  to  settle  compensation  for  hiring,  675 ;  and  spponion- 
ment  of  rent,  675 ;  tenant's  compensation  to  be  awaided  in 
fixing  rent,  676 ;  award  by  arbitrator,  676. 

compensation  by  landlord  for  improvements  at  end  of  hiring,  677. 

landlord  may  resume  possession  to  work  minerals,  677 ;  on  pay- 
ment of  compensation,  677  ;  settlement  of,  by  arbitrator,  677. 

Parliamentary  Deposits  and  Bonds  Act,  1892, 

compensation  to  landowners,  a  first  charge  on  deposit,  651 ;  for 
commencement,  abandonment,  or  construction  of  undertaking, 
652  ;  not  for  costs  incurred  in  consequence  of  notice  to  treat,  652. 

Partionlars  of  Estate  or  Claim, 

should  be  demanded  in  notice  to  treat,  33 ;  owner  not  bound  to 

supply,  45,  51  ;  unless  so  provided  in  special  Act»  51. 
if  not  supplied  within  twenty-one  days  compensation  to  be  settled 

by  jury,  51. 
must  be  supplied  if  arbitration  desired.  51,   56 ;  quantity  and 

quality  of  estate  to  be  stated,  51  ;  and  the  amount  claimed,  57. 
form  of,  811,  816  ;  under  Michael  Angdo  Taylor's  Act,  847. 
to  be  stated  when  claim  made,  if  land  has  been  taken,  123,  US ;  or 

injuriously  affected,  128  ;  forms  of,  831,  832. 

Parties, 

authorised  to  purchase,  13  ;  to  sell  and  convey,  19. 

interested  in  lands  should  receive  a  notice  to  treat,  33. 

failing  to  treat,  51. 

death  of  party  to  arbitration  does  not  revoke,  63. 

to  an  action,  served  in  case  of  applications  of  moneys  deposited,  fti& 

Paymaster-General, 

money  to  be  paid  into  bank  to  account  of,  144. 

takes  place  of  Accountant-Geuaral,  145 ;  of  Bemembranoerf  769. 
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Payment  of  Price, 

enforcing,  by  action  on  award,  78  $  on  vdrdict  of  Jury,  09. 
after  entry,  228  ;  vendor's  lien,  228. 

Payment  out  of  Conrt, 

to  persons  absolutely  entitled,  144,  157,  163. 
applications  to  Court  for,   169.     See   "Application  of   Moneys 
Deposited." 

Penalties  tinder  Lands  Clauses  Aots, 

for  wrongful  entry  upon  land,  236. 

for  default  by  sbenff  or  jury,  92. 

for  defaalt  of  witnesses  before  sheriff,  93  \  before  Justices,  295. 

on  promoters  failing  to  keep  or  deposit  copies  of  special  Act,  299. 

recoverable  before  justices,  292  j  procednre  under  Summary  Juris- 
diction Acts,  293  ;  how  levied,  293  :  distress  upon  treasurer,  294  ; 
distress  not  unlawful  for  want  of  form,  294  ;  proceedings  not  to 
be  quashed  or  removed  on  certiorari^  296  ;  unless  excess  of  juris- 
diction, 296. 

parties  may  appeal  to  quarter  sessions,  296 ;  power  of  quarter 
sessions,  297. 

application  of  penalties,  293,  297. 

Permanent  Improvements, 

application  of  money  deposited  in,  153,  154  ;  under  Settled  Land 
Acts,  159 ;  what  have  oecn  authorised,  161  }  in  case  of  mansion 
house,  161. 

Petition, 

when  procedure  for  application  in  regard  to  money  deposited,  by 

petition,  168. 
for  interim  and  permanent  investment  not  by,  168.  170 ;  unless 

question  complicated,  168,  171.    See  "  Investment.'' 
for  payment  out  if  sum  over  1,000^,  170. 
form  of,  172  ;  evidence  upon,  174. 
title  to,  172  ;  examples  or  titles,  173  ;  service  and  appeAranoe,  205  ; 

costs  of,  193.    See  "  Costs  in  Case  of  Money  Deposited." 

Piers, 

land  for  the  construoUon  of,  400.  Su  ''Harbour^  Dooka,  and 
Piers." 

Pipes, 

unused  water  pipes  in  land,  held  not  an  interest  in  land^  44. 

plan  of  water  pipes  to  be  made  in  mining  districts,  392 ;  also  of 

pipes  for  sanitary  purposes,  552. 
support  to  gas  pipes,  500.    See  "  Support." 

Plans, 

deposit  of,  in  case  of  local  bills,  38. 

land  authorised  to  be  taken  by  reference  to,  38  ;  only  to  be 
regarded  so  far  as  inoorporated  in  Act,  39  {  meaning  of  "  lands 
delineated  "  on,  39. 

omissions  in,  to  be  conected,  309,  378,  385,  401^  414  Sh  ''  Omis- 
sions in  Plans." 

3n2 
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Poors*  Bate, 

promoters  liable  to  make  cood  the  deficiency  in,  287 ;  whether 
works  for  profit  or  for  public  improvements,  288  ;  induding  rates 
chaiged  upon  poor's  rates,  290;  whether  works  altimately  assess- 
able or  not,  889  ;  whether  land  nsed  for  the  works  or  not,  288. 

other  rates  not  to  be  made  np  unless  express  provision,  290 ;  mean- 
iuK  of  general  purpoees  rate,  290. 

deficiency  computed  according  to  rental  value,  287, 290 ;  if  premises 
not  asMssed  no  deficiency,  290  ;  no  deduction  allowed  for  houses 
empty  when  taken,  890  ;  nor  for  commission  allowed  to  owners 
of  small  tenements,  890 ;  reduced  as  lands  become  assessable, 
290 ;  method  of  computation  in  case  of  public  improvements,  290. 

deficiency  payable  until  works  completed,  288  ;  sufficient  if  com- 
pleted in  parish,  288 ;  if  part  completed,  288 ;  completion  of 
public  improvements,  289  ;  not  complete  until  all  land  sold,  289. 

deficiency  payable  as  rates  are  made,  290  ;  demand  necessary,  290; 
arrears  may  be  recovered,  291 ;  payment  enforced  by  action,  291. 

PoMettion, 

person  in  possession  to  be  deemed  owner,  191 ;  but  must  be  in 

possession  as  owner,  193. 
sheriff  may  put  promoters  in  possession,  237  ;  promoters  may  tab 

possession  *peacablv,  237. 
justices  may  put  officers  of  Crown  in  possession,  under  Cnstoms 

Consolidation  Act,  1853,  427  ;  under  Admiralty  Signal  SUtions 

Act,  737  ;  under  Defence  Act,  1842,  760. 

Post  Office, 

definition  of  the  puipoeea  of  the,  536  ;  Postmaster-General  a 
corporate  body,  531 ;  may  purchase  land  for  post-office,  531 ; 
Lands  Clauses  Acts  applicable,  531. 

compulsory  powers  not  to  be  exercised  without  sanction  of  F&rlia- 
ment,  532  ;  sanction  to  be  obtained  by  Treasury,  533. 

notices  to  be  served  by  Postmaster-Qeneral,  532. 

lands  of  Duchy  of  Lancaster  may  be  sold  for,  533. 

bond  on  entry,  re<xuires  no  sureties,  532. 

how  documents  to  be  executed,  534. 

exemption  from  stamp  duty,  534. 

power  to  make  claims,  ent^  or  distress,  534. 

taking  land  for  telegraph  works,  664.    See  <*  Telegraph." 

Potential  Value  of  Lands, 

to  be  considered  in  assessing  value,  115  ;  where  land  severed,  118; 

of  un worked  minerals,  115. 
special  adaptability  for  certain  purposes,  115,  718.    See  '^Speeiil 

Adaptability." 

Precedents, 

Appendix  of,  807.    See  «  Table  of  Contents." 

Pre-emption, 

right  of,  by  owner  of  land  from  which  severed,  282  ;  unless  in  tovn 

or  built  upon.  282.    See  "  Town." 
may  be  enforced  by  action,  S83 ;  access  when  promoters  detennine 

tosell,28a 
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Preemption— continued. 

form  of  offer  of  pre-emption,  843. 

of  adjoining  owners,  284  ;  inclading  persons  witli  limited  interest, 

284  ;  where  there  are  several,  284. 
ri^ht  to  be  claimed  within  six  weeks,  284. 
price  to  be  settled  by  arbitration,  285 ;  conduct  of,  285  ;  costs 

of,  285. 
conveyance   by  promoters  on  payment,  285.      See  "  Superfluous 

Lands." 
right  of,  is  an  interest  in  land,  279. 

Prescribed, 

definition  of,  4. 

Price, 

of  lands  of  incapacitated  persons  sold  by  agreement  how  ascer- 
tained, 25. 

fixing  price  after  notice  to  treat  makes  contract,  17,  41.  See 
"  Payment  of  Price,"  "  Principles  of  Compensation." 

of  superfluous  land,  how  fixed,  285. 

Principles  of  Compensation,  when  Land  taken, 

compensation  to  include  value  of  land,  damage  for  severance  and 
injurious  affection  of  land  held  therewith,  94,  110.  111. 

value  of  land  is  value  to  owner,  111 ;  in  case  of  burial  grounds,  112  ; 
statutory  rights,  113 ;  rights  under  covenants,  113  ;  under  wills, 
112. 

compensation  for  public-houses,  114  ;  for  goodwiU,  114 ;  for  equit- 
able interests,  114. 

prospective  value  to  be  considered,  115  ;  special  adaptability,  718. 

injury  due  to  expulsion,  115 ;  when  occupier  has  a  right  to  remain 
in  possession,  112. 

principle  of  re-instatement,  116,  701. 

aamace  by  severance  from  other  land,  117  ;  land  must  be  held  with 
land  teJcen,  117  ;  potential  use  of  severed  land,  111 ;  in  case  of 
mines,  118. 

injurious  affection  of  land  held  therewith,  118  ;  principles  different 
than  when  no  land  taken,  117  ;  user  of  works  to  be  considered, 
118  ;  if  injury  done  by  works  on  land  taken,  119  ;  effect  of 
agreement  to  restrict  construction,  120. 

no  second  assessment  of  compensation  for  damage  that  may  be  fore- 
seen, 142 ;  doubtful  if  unloreseen,  142. 

betterment,  nothing  allowed  for,  121 ;  unless  express  provision  in 
special  Act,  121 ;  adopted  clauses  in  regard  to,  687.  See 
"Betterment." 

recoupment,  121. 

principles  under  Housing  of  the  Working  Classes  Act,  1890,  Part  L, 
609  ;  Part  II.,  624. 

under  Thames  River  Prevention  of  Floods  Act,  1879,  800. 

on  hiring  land  for  allotments,  675. 

meaning  of  no  allowance  for  compulsory  purchase,  611. 
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Prinriples  of  Compensation  wben  no  Land  taksn^ 

oompensatioii  recoverable  for  injury  to  land,  120. 

if  damage  aathoriasd  by  itatoto,  129. 

if  it  would  have  given  riw  to  a  cause  of  action  if  unaathoriRed, 

190, 132.  ^ 

miift  be  a  riflht  conneeted  with  land,  190, 135. 
must  not  be  by  user  of  workis  131, 135. 
meaaore  of  comuemation,  141  ;  for  eaaementti  141 ;   in  caae  of 

obfittniction  of  nighways,  142  ;  future  damage,  142. 
usually  no  necond  compensation,  142 ;    unless  new  works^  143. 

iSee  *' Injurious  Affection." 

Prisons, 

vested  in  commissioners  acting  under  Secretary  of  State,  557. 

court-houses  within  precincts  of,  might  be  purchased,  559  ;  compen- 
sation to  be  settled  under  Lands  Clauses  Acts,  559. 

Secretary  of  State  may  alter,  enlarge,  build  or  rebuQd,  556 ;  may 
purchase  land  to  do  so,  557  ;  can  only  take  eompulaorily  if  land 
contiguous,  558  ;  and  to  enhurge,  alter,  and  repair,  558 ;  Lands 
Clauses  Acts  to  apply,  558. 

lands  purchased  to  vest  absolutely,  558  ;  compensation  to  be  made 
if  true  owner  has  not  sold,  558 1  to  induae  costs  of  ejectment 
action,  558. 

notice  of  sale  and  purchase  to  be  given,  559. 

lands  to  include  easements,  558. 

Privacy, 

compensation  for  Ioh  of,  if  land  held  therewith  takon,  119. 

Private  Road, 

iigury  Uh  suljeet  of  oompensationt  138 ;  if  oovenant  to  lay  out,  138, 

Profits,  Iioss  off 

when  a  subject  of  compensation,  114, 

no  compensation  for,  if  no  injury  to  land,  135. 

by  temporary  obstruction  of  highway,  134. 

Promoters  of  the  UndertaUnffi 

definition  of,  4. 
power  to  purchaMK  13. 

Proyisional  Order, 

land  cannot  be  taken  without,  for  new  works  for  land  drainage,  452 ; 
for  schools,  505  ;  for  purposes  of  Public  Health  Act,  1875,  512 ; 
for  Lloyd's  signal  stations,  572;  for  a  rifle  range  for  volun- 
teers, 658. 

scheme  under  Part  I,  of  the  Housing  of  the  Working  Classes  Act, 
1890,  must  be  confirmed  by,  602  ;  if  scheme  modified,  607 ; 
under  Part  II., 622  ;  if  scheme  modified,  623 ;  under  Part  III.,  631. 

county  council  must  obtain,  to  take  lands  for  purposes  of  Local 
Government  Act,  1888,  575  ;  for  a  volunteer  range,  658  ;  for  an 
isolation  hospital,  668 ;  for  wharves  and  lairs  for  diseased 
animals,  679. 

not  now  required  for  allotments,  564»  671. 
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Public  Bodies, 

how  land  authoriaed  to  be  taken  by,  37. 
Act  authorising,  more  libei^lj  construed,  37. 
exchanging  land  taken  for  other  land,  37. 

Public  Health  Acts, 

of  1875,  509.    ifif«««  District  Council." 
of  1883,  651.    See  "  Mines  and  Minerals." 
London  Act,  1891,  802.    See  «  London.'' 

Public  Houses, 

yalue  of,  how  to  be  assessed,  113 ;  the  landlord's  interest*  113. 
no  compensation  for  loss  of  profits,  135  ;  unless  house  affected  for 
all  purposes,  135,  142, 

Public  Road, 

compensation  for  interruption  of,  if  land  injured  in  consequence, 

137  ;  not  otherwise,  134. 
land  for  widening  may  be  taken,  755.    Sec  "  Highways." 

Purposes  of  the  IJndertakiuffi 

land  taken  must  be  for,  34 ;  and  not  for  collateral  purposes,  35. 

See ''  Collateral  Purposes." 
promoters  to  determine  if  land  required  for,  34  ;  evidence  that 

land  13  required,  38. 
immaterial  if  purpose  causes  a  nuisance,  35 ;  unless  no  specific  land 

mentioned  in  Act,  35,  546. 
meaning  of,   36;  when  undertaking  for  profit,  36;  for  public 

good,  37. 
includes  in  a  railway,  stations,  warehouses  and  offices,  308,  318  ;  in 

case  of  docks,  quays,  wharves  and  warehouses,  403;  includes 

accommodation  works,  309,  318,  352. 


Railways, 

definition,  305,  306. 

entering  upon  land  to  repair  accidents  on,  321 ;  taking  land  for 

works  to  increase  safety,  322. 
power  of  Board  of  Trade  to  require  bridge  instead  of  level  crossing, 

468  ;  power  of  company  to  take  land  for,  469. 
one  comi)any  acquiring  land  of  another  company,  469  ;  special  Act 

must  give  express  power,  469. 
for  junctions,  second  company  acquires  an  easement  only,  469 ; 

unless  first  company  agrees  to  sell^  469  ;  second  company  must 

only  do  what  is  necessary,  470. 
additional  compensation  when  time  of  compulsory  powers  extended, 

470  ;  extension  not  to  affect  existing  contracts,  471. 
amal^unation  of,  471  ;  amalgamated  company  liable  to  perform 

duties  of  dissolved  one,  471 ;  contracts  for  land  to  be  executed, 

472 ;  entitled  to  money  of  dissolved  company  in  Court,  472  j 

costs  in  cases  of  money  paid  in  by  dissolved  company,  215. 


920  IKDBX. 

Bailmtyi— omiMiMi. 

entry  on  lands  before  purchase,  226,  489  ;  surveyor  to  l)e  appointed 
hj  Board  of  Trade,  489  ;  ooinp«ny  to  give  notice  of  intention  to 
apply  for,  489 ;  valuation  to  incmde  compensation  for  injorj, 
^  489 ;  sureties  to  be  settled  by  Board  of  Trade  if  dispute,  489 ; 
forms  of  notice,  application  and  appointment,  834, 835. 

compensation,  disputes  mar  be  settled  by  High  Coart  judge  and 
jury,  491  ;  an  order  of  High  Court  judge,  492  ;  question  to  be 
stated  in  an  isRue,  491  ;  order  has  same  effect  as  waimnt  to  sheriff, 
498 ;  judge  and  jury  can  only  find  amount^  492 ;  decision  is  not 
judgment  of  Coi^  492 ;  no  appeal  from,  492  ;  new  trial  cannot 
be  ordered,  492 ;  costs  of,  as  under  Lands  Glauses  Acts,  433 ; 
taxation  of  costs,  493^  682. 

Bailwayg  Claiuei  ConMlidation  Aet,  1845, 

application  to  future  railways,  302. 

interpretation  of  terms,  303. 

how  mcorporated,  308. 

Lands  Ckuses  Acts  to  be  applicable  to  construction  of  railway,  30?. 

compensation  to  be  made  for  land  taken  and  injuriously  affected,  907. 

company  may  take  land  for  stations,  warehouses  and  offices,  308, 
318 ;  for  accommodation  works,  309,  318,  352  ;  taking  sab-soil  is 
a  taking  of  land,  309. 

powers  to  construct  the  railway,  316 ;  to  divert  roads  and  riven, 
317.    See  ^  Diversion  of  Roads.*    To  do  all  acts  necessary,  3aa 

company  must  do  as  little  damage  as  can  be,  318,  320 ;  meaning  of, 
320 ;  preventing  subsidence  and  floods,  320. 

comnensation  to  be  made  for  all  dauiage  sustained,  307, 306, 318. 

woris  below  high  water  mark,  322. 

alteration  of  gas  and  water  pipes,  323  ;  compensation  for  disturb- 
ance of.  325  ;  crossing  cas  or  water  pipes,  325. 

errors  and  omiraions  in  plans  to  be  corrected,  309 ;  deposit  of  plana 
and  alterations,  310  ;  copies  of  plans  to  be  evidence,  311. 

deviation  from  levels,  311  ;  from  gradients  and  curves,  314 ;  lateral, 
315.    See  "  Deviation."    Alteration  of  arches  and  tunnels,  467. 

temporary  occupation  of  roads,  326  ;  of  lands,  327 ;  objection  bj 
owner,  330 ;  companv  mav  be  compelled  to  purchase,  333 ;  com- 
pensation for,  334.    ^e«  **  temporary  Occupation." 

purchasing  land  for  extraordinary  purposes,  335. 

crossing  of  roads,  336  ;  level  crossings,  337,  346,  347 ;  ^^^^ 
Trade  may  require  brid^  instead  of,  468  ;  mav  authorise  laiKi 
to  be  taken  for,  469 ;  bridges  over  roads,  338  ;  bridges  canrii^ 
roads  over  railways,  339  ;  repair  of  road  and  bridges,  337, 34& 

substituting  road  for  one  interfered  with,  341 ;  to  be  madedthongb 
another  convenient  road  exists,  342 ;  penalty  for  not  substitutii^ 
342  ;  special  damage  recoverable  by  action,  343. 

roads  interfered  with  to  be  restored,  343 ;  or  new  road  to  be  sub- 
stituted, 344  ;  penalty  for  not  restoring,  344  ;  company  to  lepui 
roads  used  by  them,  345. 

screens  for  turnpike  roads  may  be  required  by  Board  of  Trade,  347. 

alterations  as  to  roads  and  bridges,  349.  . 

accommodation  works,  350 ;  works  to  be  made  and  maintained, 
351.    See  *' Accommodation  Works." 

power  to  parties  to  make  private  branch  railways,  357. 
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Railways  Clauses  Consolidation  Act,  16i6— continued. 

mines  under  or  near  railway,  368.  See  "  Mines,"  "  Support"  Com- 
pany need  not  purchase,  358 ;  may  purchase  them  when  about 
to  be  worked,  361  ;  compensation  for  injuiy  to,  368 ;  mining 
communications  m&j  be  made,  367 ;  company  may  enter  and 
inspect  mines,  369  ;  improper  working  of,  370. 

arbitration  to  settle  disputes,  371.    See  "Arbitration." 

service  of  notices  on  company,  374 ;  what  is  the  principal  office, 
374  ;  on  the  secretary,  375. 

amends  for  trespass  may  be  tendered,  375  ;  may  be  paid  into  Court 
if  not  tendered,  375. 

Railways  Construction  Facilities  Act,  1864,  484. 

provisional  contracts  for  land,  485  ;  incapacitated  persons  may  con- 
tract, 485  ;  Crown  lands  may  be  sold,  486. 

Board  of  Trade  may  incorporate  company  by  certificate,  487  ; 
compulsory  clauses  of  Lands  Clauses  Act  not  incorporated,  487. 

provisional  contracts  with  promoters  binding  on  company,  488. 

compulsory  powers  of  Railways  Clauses  Act  not  incorporated,  488. 

Bates, 

promoters  making  good  deficiency  in,  287.    See  "  Poor's  Rate." 
sale  of  land  for  rentcharge  on  rates,  28. 

Realty, 

money  paid  into  Court  for  incapacitated  persons  remains  realty, 
148.    iSee"  Conversion." 

Seceiver, 

may  be  appointed  to  enforce  vendor's  lien,  229  ;  not  on  interlocutory 
application,  231. 

Secovery  of  Purchase  Money, 

after  entry  by  promoters,  228  ;  by  action,  229  ;  by  vendor's  lien, 

229 ;  no  lien  in  case  of  sale  for  a  renteharge,  229. 
money  deposited  in  Court  on  entry  may  be  paid  out,  234    See 

"  Payment  of  Price." 

Secoupment, 

local  bodies  allowed  to  purchase  land  for,  121. 

Recreation  Ground, 

application  of  money  paid  for,  541. 

Redemption, 

money  in  Court  may  be  applied  in  redemption  of  incumbranceS| 

144,  150. 
of  tithes  when  land  taken,  140,  524. 

Be-imbursement  out  of  Moneys  Deposited, 

for  moneys  spent  in  redeeming  land  tax,  149  ;  in  buildincs,  154  ; 
in  improvemente  under  Settled  Liand  Acts,  162.  See  "  Application 
of  Moneys  Deposited." 
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Be-instatemeatv 

meaning  of,  116,  70L 

applied  as  a  principle  of  detenniaing  compenBation  when  schools 

and  churches  are  taken,  117,  701 ;  not  applicable  when  part  of 

public  gardens  taken,  702. 
ground  to  be  acquired  need  not  be  contiguous,  701. 
ought  not  to  be  covered  with  buildings,  701. 

Be-investment, 

of  money  in  laada,  144^  See  **  Investment,"  **  Application  of  Moneys 
Deposited." 

Semainderman, 

how  ralne  of  inteiest  of,  calculated,  189. 

cannot  apply  to  have  fund  in  Court  invested,  166  ;  should  appear 
in  certain  cases,  166. 

Bemembraneer, 

momev  payable  to,  now  to  account  of  Paymaster-General,  769. 
payable  to,  under   Admiralty  (Signal  Stations)  Act,  1817,  740 ; 
under  Defence  Act,  1842,  768. 

SemoTal, 

compensation  allowed  for  costs  of,  116. 

to  tenants  for  removal  under  Housing  of  Working  Gla»^  Act, 
1890,  635. 

Sent, 

of  lands  held  on  lease  to  be  apportioned,  966.  Bee  **  Apportionment' 

Bentcharge, 

land  may  be  sold  to  promoters  for  a  rentchaige,  27 ;  by  persons 

under  disability,  27,  440  ;  to  be  settled  as  in  other  cases,  440 ; 

proviso  as  to  amount,  440 ;  to  be  chaiged  on  tolls,  28. 
how  to  be  recovered  from  promoters,  28  ;  distress  for,  28,  29  ;  may 

be  secured  by  power  of  re-entry,  28 ;  "  rent "  in  con^'eyance, 

same  effect  as  rentchaige,  28  ;  borrowing  powers  of  promoters  to 

be  reduced  nroportionately,  441. 
release  of  lana  firom  rentcharges,  263  ;  person  under  disability  may 

release,  25  ;  consideration  may  be  an  annuity,  264  ;  compensation 

as  to  rentchaiges  to  be  settled  as  in  other  cases,  264. 
apportionment  of  rentcharge  to  be  settled  by  justices,  264. 
amount  to  be  deposited  on  failure  to  release,  264. 
promoters  may  extinffuisb,  by  executing  a  deed  poll,  865  ;  rights 

over  remainder  of  land  not  afifected,  205  ;  evidence  as  to  release 

of  rentcbarge,  265. 
money  in  Court  may  be  applied  in  pa3ring  off,  151, 157. 

Bepairi, 

money  in  Court  not  usually  allowed  to  be  expended  in  repairs,  153. 
under  Settled  Land  Act,  1890,  160. 
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Seservoir, 

injury  to  mines  apprehended  from,  397,  398. 

Sesolution, 

hy  vestry  necessary  to  take  land  under  MiAael  Ang^  TayWt  Act, 
777  ;  form  of,  846. 

Bayersion, 

money  paid  for,  how  distributed,  183  )  in  caie  of  church  leases,  184. 
reversioner  cannot  apply  to  have  fund  in  Court  invested,  J66; 
should  appear  only  in  certain  cases,  166. 

Bevooation, 

of  notice  to  treat,  47.    8u  "  Notice  to  Treat." 

Blver, 

interference  with  access  to,  a  subject  of  compensation,  137,  138 ; 

only  if  land  depreciated,  135. 
owner  may  remove  shoals  in,  without  compensation,  133. 
diversion  of,  in  construction  of  railway,  317,  319. 
obstruction  of,  during  construction,  321. 
navigable  river  may  be  partially  impeded,  318 ;  usually  managed 

by  conservators,  445. 
included  in  definition  of  watercourse  under  Land  Drainage  Act, 

1861,  445.     8m  "  Stream,"  «  Water." 

Bules, 

Supreme  Court  Fund  Rules — 
as  to  payment  in,  146 ;    on  payment  to  woman  marrying  or 
becoming  a  widow,  175. 
Supreme  Court  Rules — 
as  to  investment  of  money  in  Court,  167 ;  as  to  procedure  in 
Chambers  in  relation  to  money  in  Court,  169  ;  affidavit  of  title 
to  fund  in  Court,  174  ;  as  to  service  and  appearance,  206  j  as  to 
action  for  mandarnvM^  854. 
Crown  Office  Rules*— 
as  to  writ  of  Tuandamus,  850. 

Bural  District  Council, 

takes   place    of    rural   sanitary   authority,    509.     8m   <<  District 
Council." 


Sale  of  Land, 

parties  having   power    of,  to  promoters,   19 ;    corporations,  21  ; 

tenants  in  tail,   21 ;  and  for  life,   22  ;  married  women,  22 ; 

guardians  of  infants,  23  ;  committee  of  lunatics,  23  ;  lunatics  not 

so  found,  23 ;    mortgagors,  23  ;   executors,  24 ;   trustees,  24 ; 

lessees,  24 
by  agreement,  13  ;  for  a  rentcharge,  27.    8m  "  Agreement" 
when  superfluous,  276,    8m  **  Superfluous  Land." 
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Sanitary  Worka, 

definition  of,  551. 

tupport  to,  from  mines,  552.    Soe  *^  Support" 
what  anthorised  by  Public  Health  Act,  1875,  513. 
in  London,  802.    See  *' London." 

for  reconstmction  of  unhealthy  area,  599 ;  of  unhealthy  hoiuefl, 
620.    See  *"  Housing  of  the  Working  Classes  Act,  1890." 

Behools, 

meaning  of  elementary  school,  502  ;  of  schooUiouse,  502. 

power  of  school  boards  to  erect  schools  and  schoolhousea,  502 ;  to 
erect  industrial  schools,  507. 

school  boards  may  apply  for  provisional  order  to  take  land  for,  504 

provisional  order  to  incorporate  Lands  Clauses  Acts,  603 ;  defioition 
of  special  Act,  503,  507  ;  land  to  include  any  right  over  lind, 
503  ;  notices  to  be  published  before  application,  503  ;  notices  to 
be  served  before  application,  503 ;  how  to  be  served,  50i ;  effed 
of,  506. 

application  to^  is  to  Education  Department,  504 ;  who  m&j  grant 
order,  505  ;  order  not  valid  till  confirmed  by  Act  of  Parliameot) 
505  ;  may  allow  costs  to  persons  whose  land  to  be  taken,  505. 

compensation  for  interference  with  easements,  506. 

land  may  be  taken,  to  be  exchanged  for  other  land,  507. 

School  sites  Acts,  507  ;  land  may  be  transferred  to  school  boards 
under,  506. 

managers  of  elementary  schools  may  puix^hase  land,  507 ;  only  bj 
agreement  under  Lands  Clauses  Acts,  507. 

land  not  required  saleable  under  Charitable  Trusts  Acts,  50& 

when  land  taken  tithes  to  be  redeemed,  506,  524. 

Seal, 

contracts  under,  by  promoters,  14 ;  by  parish  councils,  15, 670^ 
notice  to  treat  need  not  be  under  s«d,  45,  46. 
orders  under  Housing  of  the  Working  Claefles  Act  to  be  under  8e4 
636. 

Sea-shore, 

access  to,  13a    See  "  Access." 

consents  required  for  construction  of  piers  and  harbours  on,  405. 

compensation  for  rights  on,  in  case  of  artillery  ranges,  661. 

Security, 

deposit  of  value  of  land  as,  on  entry  before  purchase,  222 ;  wbat  to 
be  included,  225.    Su  "  Entry." 

Seryioe, 

of  notice  to  treat,  49.    See  «  Notice  to  Treat" 

of  summons  or  petition  in  applications  to  Court  in  regard  to  mooej 

deposited,  205.    See  ^  Costs  in  Case  of  Money  Deposited." 
of  notices  upon  promoters,  291 ;  waiver  of  error  in  service,  01 1 

under  Compames  Clauses  Act,  1845,  291. 
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Service — cmiti'nued, 

of  notices  upon  railway  companies,  374 ;    meaning  of  principal 

ofl&ce,  374  ;  line  partly  in  England  and  partly  in  Scotland,  374  ; 

on  secretaiy  personally,  376. 
under  Land  Drainage  Act,  1861,  451,  456,  457. 
upon  the  Admiralty,  482. 
under  Elementary  Education  Act,  1870,  504. 
of  notice  as  to  applying  for  provisional  order  under  Public  Health 

Act,  1875,  511 ;  etfect  of,  513  ;  of  notice  generally,  519. 
under  Lloyd's  Signal  Stations  Act,  1888,  570. 
imder  Housing  of  Working  Classes  Act,  1890,  601,  621,  627,  649  ; 

on  local  authority.  636. 
under  Military  Lands  Act,  1892,  656. 
under  Defence  Acts,  763. 
of  order  nid  for  a  rnandamiUy  851. 

Settled  Land  Acts, 

money  deposited  for  lands  taken  may  be  applied  under,  149,  155  ; 

whether  subject  to  a  settlement  or  not,  156  ;  "  settled  *'  in  Lands 

Clauses  Acts  means  **  stands  limited,''  156. 
investment  of  capital  money  under,  156. 
improvements  with  capital  money,  159  ;  extension  of,  under  Settled 

Land  Act,  1890,  160 ;  under  Housing  of  the  Working  Classes 

Act,  1890, 157,  634  ;  improvements  which  have  been  authorised, 

161  ;  procedure  to  lay  out  improvements,  162. 
payment  out  to  trustees,  164  ;  Court  has  a  discretion,  164 
provisions  as  to  costs  of  opposing  a  Bill  in  Parliament,  181.    See 

"  Application  of  Money  Depoiited." 

Severance  of  Land, 

compensation  to  be  allowed  for,  94. 110  ;  if  land  held  with  the  land 
taken,  117;  need  not  be  held  under  same  title,  117;  nor 
immediately  contiguous,  117  ;  if  held  for  a  common  purpose,  117. 

severance  of  river  frontage,  117  ;  of  a  right  of  pre-emption,  118. 

potential  use  of  severed  land  to  be  considered,  118  ;  in  case  of 
mines,  118,  868,  395.    See  "  Principles  of  Compensation." 

Sewers, 

local  authorities  empowered  to  lay,  521 ;  may  enter  before  purchase, 
521 ;  must  make  compensation,  521  ;  what  may  be  included  in 
compensation,  521. 

support  of,  from  mines,  551 ;  "  mine  "  clauses  of  Waterworks  Clauses 
Act,  1847,  applicable,  552 ;  general  law  applicable  to  other 
cases  of  support  for,  553 ;  compensation  payable  for  burden 
imposed,  522. 554. 

compensation  tor  extinguishing  rights  to  lay  under  Housing  of 
Working  Classes  Act,  612. 

layings  sewers  in  London,  787,  789.    See  "  London." 

Sewers  Act,  1833,  743.    See  "  Land  Drainage." 
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Bherifl^ 

definition  in  Lands  CUases  Acta,  5  ;  includes  coroner  or  deputy,  8, 

85 ;  in  Westminster  means  high  bailiff,  8,  85,  496 ;  promons 

in  Act  apply  to  coroner  or  deputy,  88. 
warrant  for  summoning  jury  to  be  addressed  to,  85 ;  to  coroner 

or  ex-sheriff  if  sheriff  interested,  85 ;  not  if  under-sheriff  in- 
terested, 87  ;  if  two  sheriffs,  to  one  not  interested,  87. 
nature  of  interest  which  will  disqualify,  88  ;  disqnaUfication  may 

be  waived,  87  ;  or  excluded  by  statute,  88  ;  yeidict  insj  be  set 

aside  for  interest,  97. 
notice  of  intended  issue  of  warrant  to  sheriff  to  be  given^  83.   See 

"Jury,"  "Warrant" 
to  summon  jury,  89 ;  mar  be  compelled  to  do  so  by  maniamiUf 

89 ;  to  summon  a  secona  if  first  verdict  set  aside,  89. 
the  time  and  place  of  summoning,  89  j  notice  to  be  given  byabeiiff 

to  promoters,  89. 
to  inipannel  jury,  90  ;  may  make  up  number  from  bystandera}  9Cl 
to  summon  witnesses,  91. 
to  preside  at  inquiry  as  to  compensation,  91  ;  deputy  may  at,  88 ; 

conduct  of  inquiry,  91 ;  must  strictly  follow  warrant,  91 ;  inquiiy 

cannot  be  postponed,  89. 
jurisdiction  of,  95,  296 ;  no  power  to  inquire  ai  to  amount  offered 

by  promoters,  lOS.    8§e  "  Jury." 
proceed  infls  before,  not  to  be  quashed  for  irregularity,  296;  or 

removea  by  eertiorarif  296  ;  unless  excess  of  jurisdictioxi,  S96. 
sheriff  to  give  judgment  for  compensation  assessedi  95 ;  to  sign 

verdict  and  judgment,  95  ;  to  be  recorded,  96. 
penalty  for  demult  of,  92. 

to  nominate  a  special  jury  if  required,  105.    Se$  "  Special  Jtur." 
to  put  promoters  in  possession  if  owner  refuses,  237. 
to  impannel  a  jury  under  Sewers  Act,  1833,  744 ;  under  Michad 

Aivgelo  Tayla/s  Act,  778. 

Siffnal  Stations, 

Admiralty  may  take  land  for,  736. 

Lloyd's  may  take  land  for,  subject  to  provisional  order,  568^  570. 

Signature, 

of  contracts,  14. 
of  notice  to  treat,  45. 

Sign  Post, 

right  to  maintain,  a  beneficial  interest  in  land,  797. 

Soil, 

railway  may  take  land  temporarily  for  purpose  of  taking  soil,  328. 
under  land,  221.    Set  "  Subsoil." 

Solicitors'  Remuneration  Act,  1881, 

excludes  application  of  scale  to  sales  under  Lands  Glauses  Act,  SI"; 

but  not  to  purchaser's  costs,  217. 
scale  not  applicable  to  easements,  2174 
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Solicitors'  Eemuneration  Act,  1661--contmued. 

scale  applicable  in  cases  of  purchase  of  lands  with  money  in 

Court,  202. 
apportionment  of  costs  according  to,  where  money  paid  in  by 

several  bodies,  214. 

Special  Act, 

definition  of,  in  Lands  Clauses  Act,  4 ;  in  Railways  Clauses  Act, 

303  ;  in  Waterworks  Clauses  Act,  383. 
specifies  the  land  to  be  taken,  38. 
is  usually  enabling  and  not  compulsory,  308  ;  promoters  not  bound 

to  use  powers  of,  308 ;   even  where  prior  agreement    to  take 

hmd,  308. 
construction  of,  7. 
incorporation  of  clauses  in,  10,  12. 

Special  Adaptability, 

of  land  for  particular  purpose  may  be  taken  into  account  in  assess- 
ing compensation,  113, 115, 718  ;  for  a  reservoir,  385, 721, 731. 

Special  Case, 

may  be  stated  by  justices,  61. 

by  arbitrator  during  arbitration,  64,  592  ;  or  in  award,  584 ; 
appeal  as  to,  585, 593 ;  costs  of,  73, 593. 

Special  Jury, 

may  be  summoned  at  desire  of  either  party,  105.    Se$  "  Jury." 

Specific  Performance, 

action  for,  against  promoters  to  take  lands,  17  ;  not  granted  until 
price  is  fixed,  17  ;  granted  after  award  made,  17  j  of  agreement 
to  take  lands  when  works  commenced,  308. 

of  agreement  to  execute  works,  17  ;  to  construct  accommodation 
works,  354  ;  where  railway  has  been  sold,  354. 

promoters  may  claim,  after  award,  79. 

Spoil, 

land  may  be  taken  temporarily  for  deposit  of,  328. 

Sporting  Bights, 

compensation  for,  if  an  interest  in  land,  139 ;  no  compensation 
if  merely  a  license,  140. 

Stamp, 

not  required  on  notice  to  treat,  46. 

required  on  agreements  for  sale  to  promoters,  14. 

ad  valorem  stamp  on  compensation  for  goodwill,  115. 

on  deed  poll  if  owner  refuse  to  convey,  185.    Bee  "  Deed  Poll." 

Stations, 

included  in  definition  of  railway,  306. 
land  may  be  taken  for,  306, 318. 
additional  land  may  be  taken  for,  330* 
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BUtator7  BighU  in  Land, 
how  valaed,  113. 

Btowaid  of  Ibnor, 

oititled  to  fee  on  sairender^  but  not  on  admittance,  247. 

Stream, 

de6nition  in  Waterworks  Clauses  Act,  383. 

taking  bed  of,  is  a  taking  of  land,  384. 

diverting  the  whole  of  a  stream  is  a  taking  of,  34,  383,  384 ; 

if  purchased  promoters  may  divert  at  any  time,  384 ;  owner 

entitled  to  fnll  price  for  stream  at  once,  384. 
principle  for  determining  value  of,  385. 
oiversion   of  part  of    stream  an  injurious  affection,  ^  389; 

compensation  payable  for  part  abstracted,  389 ;  for  injniy  to 

mills,  139. 
powers   of  Commissioners  of  Sewers  over,  447.    See  *^BiTer," 

"Water." 

Street, 

compensation  for  altering  level  under  Towns  Improvement  Act, 
1847, 411  ;  under  Public  Health  Act,  1875, 622, 766 ;  under  Lands 
Cnauses  Act,  1846,  137. 

widening  of,  under  Highways  Act,  766 ;  under  Miduid  A^gm 
Taylor^e  Act,  776.    See  "  London." 

line  of  buildings  in  a  street  in  London,  804 

taking  soil  under,  44«  610 ;  in  London  for  conveniences,  801 

Submission  to  Arbitration, 

appointment  of  arbitrator  to  be  deemed  a,  62 ;  could  formerly  ^^ 
made  a  rule  of  Court,  78  ;  has  now  the  effect  of  a  rule  of  Conirt,<a 
if  the  two  parties  should  be  identical,  ez.    See  **  Arbitration. 

Subsidenoe, 

must  be  prevented  in  construction  of  railway,  320. 

Subsoil, 

taking  of,  is  a  taking  of  land,  221. 

cannot  be  taken  without  notice  to  treat,  221 ;  under  a  s?*^{' ^  ,^.' 

unless  provision  in  special  Act^  510 ;   under  Public  Healtn 

(London)  Act,  803. 

Summary  Jurisdiction  Acts, 

how  far  applicable  to  justices  assessing  compensation,  60 ;  to  otoer 
proceedings  before,  293. 

Summons  at  Chambers, 

for  payment  out  of  Court,  when  title  declared,  169 ;  or  dej^da 

on  proof  of  identity,  169  ;  when  amount  is  under  l,000i^  Iw. 
for  payment  of  dividends,  170  ;  for  interim  and  permanent  mvesij 

ment,  170.  See  "Application  of  Money Depomted,"  "Petition- 
form  of,  172  ;  title  to^  172  ;  evidence  upon,  174 ;  form  of  orter 

upon,  176.  . 

sei'vice  of,  206  ;  apwarance  of  parties  served,  206.    See  "Coot  » 

Cases  of  Money  Deposited." 
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Saperflaons  Lands, 

meaning  of,  276. 

rules  for  determining  whether  lands  are,  276  ;  not  superfluous,  if 
required  at  some  future  time,  276,  277 ;  surface  of  land  over 
underground  railway  is  not,  276 ;  la^id  under  railway  arches  is 
not,  277 ;  land  used  to  obtain  water  is  not»  278 ;  for  accom- 
modation works  is  not,  278;  for  extraordinary  purposes  is  not,  275. 

taken  for  temporary  purposes  mav  become,  278  ;  land  allowed  to 
form  part  of  a  field  is,  278  ;  dedicated  as  a  public  highway  is, 
278,  282  ;  offer  of  land  for  sale  is  evidence  that  it  is  superfluous, 
277,  278. 

time  for  ascertaining  if  lands  are,  278;  usually  the  prescribed 
period,  27& 

until  time  arrives,  land  may  be  used  as  previouslyi  279. 

abandonment  of  undertaking  does  not  make  land  superfluous,  281 ; 
must  be  sold  within  prescribed  period,  or  ten  years,  276  ;  unless 
in  case  of  public  improvements,  275 ;  may  become  superfluous 
after  prescribed  period,  278. 

sale  must  be  absolute,  279 ;  covenant  to  re-sell  if  required,  makes 
sale  void,  279  ;  doubtful,  if  a  lien  is  retained,  280 ;  covenants 
as  to  user,  ms^  be  imposed,  280. 

must  be  first  ofifered  to  owner  of  land  from  which  severed,  282  ; 
unless  in  town  or  built  upon,  282.  See  "  Town.''  Offer  may  be 
made  after  contract  for  sale,  282  ;  right  of  pre-emption  may  be 
enforced  by  action,  283  ;  right  accrues  when  promoters  determine 
to  sell,  283. 

must  be  next  offered  to  adjoining  owners,  284  ;  including  persons 
with  limited  interests,  284 ;  procedure  wnere  adjoining  owners  are 
numerous,  284. 

may  under  special  Acts  be  offered  to  original  vendor,  283 ;  this 
right  does  not  go  with  the  land,  283. 

form  of  offer  of  pre-emption,  843. 

right  of  pre-emption  to  be  claimed  within  six  weeks,  284. 

evidence  that  offer  has  been  made,  284. 

if  right  claimed,  price  to  be  settled  by  arbitration,  285  :  arbitration 
conducted  under  Arbitration  Act,  285 ;  costs  in  discretion  of 
arbitrator,  285  ;  purchaser  may  take  up  award,  285  ;  upon  pay- 
ment, promoters  to  convey,  285  ;  execution  of  conveyance,  285. 

covenants  in  conveyance  of,  by  promoters,  286  ;  effect  of  word 
«ffrant,''286. 

purchaser  o^  acquires  tide  of  promoters,  280 ;  mine  owner  may  let 
down  surface  of  land,  366  ;  takes  subject  to  original  restrictions, 
280  ;  gets  only  possessory  title  if  land  not  supemuous,  277,  280  ; 
Statute  of  Limitations  may  operate,  277,  280. 

if  not  sold,  vests  in  adjoining  owner,  281 ;  doubtful  as  to  severed 
minerals,  281 ;  tenant  of  promoters  cannot  raise  question,  281 ; 
who  are  adjoining  owners,  281,  284 ;  rule  as  to  distribution 
among  adioming  owners,  281. 

school  boards  may  sell  under  Charitable  Trusts  Acts,  507. 

district  councils  may  sell,  509 ;  rights  of  pre-emption  reserved, 
510,  511. 

Postmaster-Qeneral  may  sell  or  exchange,  534. 

sale  of  superfluous  land  taken  for  allotments,  564. 

volunteer  range  on  disbandment  of  corps,  658. 

3o 
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Buperfluona  lMkiM-<onti»iud. 

CommiAiionen  of  Sewen  may  sell,  750  ;  first  offer  to  \»  given  to 

adjoining  owner,  750. 
sale  of  landB  taken  under  Miehad  Angela  Tayloi't  Act^  786 ;  fiist 

offer  to  person  from  whom  taken,  786. 
power  of  London  County  Cbundl  to  sell,  7d2  ;  reservation  of  rigbt 

of  pre-emption  by  owners  selling  to,  792. 

Support, 

general  law  as  to,  when  surface  sold,  365 ;  am>1icable  to  under- 
takings when  no  statutory  provision?,  365  ;  or  if  support  necessaiy 
beyond  prescribed  distance,  366. 

right  to,  assumed  to  be  imposed  by  statute,  554  ;  promoters  to  pay 
compensation  for  burden  imposed,  553  ;  right  of  mine  owner  nuj 
be  expressly  reeerved,  548  ;  if  no  compensation  no  right  to  sup- 
port, 554  ;  landowner  liable  to  action  if  he  take  away  rapport, 
500,  554. 

statutory  provisions  exclude  the  general  law,  365  ;  general  effect  of, 
365  ;  are  applicable  only  in  the  case  of  mines,  553 ;  in  ca«  oi 
railways,  358 ;  in  case  of  waterworks,  392 ;  in  case  of  aanitary 
works,  551.    See  «  Mines." 

mine  owner  may  remove  support  if  not  purchased,  366 ;  by  Bonaa 
or  under  ground  working,  359,  366  ;  undertakers  are  not  bound 
to  purchase  mines,  366  ;  except  in  special  cases,  367. 

compensation  for  support  of  sewers,  140,  522,554;  limitation  of 
right  to  support  of^sanitary  works,  554. 

promoters  removing  support,  to  pay  compensation,  133;  except 
where  there  is  no  right  of  support,  133. 

Boreties, 

to  bond  on  entrance  by  promoters  before  purcluwe,  228. 
to  be  approved  by  justices,  223  ;  in  case  of  railways  by  Board  of 
Trade,  489. 

Boryeying, 

promoters  may  enter  on  land  for  purpose  of,  on  giving  notice,  220. 

Borveyor, 

to  settle  price  on  sale  by  agreement  of  incapacitated  persons,  25, 26; 
to  be  appointed  by  justices,  25 ;  must  comply  strictly  wiu 
statute,  26. 

cases  when  surveyors  to  settle  compensation,  53  ;  in  case  of  awenJ 
owner,  107.  See  "  Absent  Owner."  If  claimant  do  not  app«r 
before  jury,  93 ;  in  case  of  common  lands  when  no  commvt^ 
appointed,  256. 

to  settle  amount  of  deposit  on  entry  l)efore  purchase,  222 ;  tdsd^^ 
of  valuing  lands  to  be  entered  upon,  227 ;  in  case  of  ^^Jl 
appointed  by  Board  of  Trade,  489  ;  forms  of  application  and 
appoiutment,  834.  ^. 

appointment  of,  107  ;  must  be  an  able  practical  surveyor,  106,  »<  J 
by  two  justices,  109  ;  application  for,  may  be  «  ?^^ 
without  notice,  226 ;  not  when  Board  of  Tndt  appoint^  *^ 
489 ;  form  of,  109,  829. 
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declarations  of  correctness  of  value,  108,  836  ;  of  impartiality,  109 ; 

forms  of,  836  ;  to  be  annexed  to  valuation,  109. 
valuation  by,  what  to  be  considered,  110 ;  amount  only  to  be  settled, 
67  ;  form  of,  836. 


Take, 

meaning  of,  39. 

what  constitutes  a  taking,  126. 

Taxation  of  Costs, 

by  master  of  High  Court,  102,  494,  682 ;  of  arbitration  under 

Lands  Clauses  Acts,  74,  494,  682 ;  of  enquiry  before  jury,  102, 

682  ;  before  judge  and  jury  of  High  Court,  493,  682. 
reviewal  of  taxation  by  lligh  Court  not  permissible,  103,  495  ;  as 

master  not  acting  as  officer  of  Court,  495. 
mandamiu  will  lie  if  master  refuse  jurisdiction,  103,  495 ;  unless 

claimant  not  entitled,  496. 
certiorari  if  he  exceed  jurisdiction,  495. 
action  can  be  brought  to  recover  costs  before  taxation,  495. 
rules  as  to,  to  apply  to  all  arbitrations  under  Acts  incorporating 

Lands  Clauses  Acts,  495  ;  parties  may  agree  to  exclude,  74,  495  ; 

then  taxation  imder  Attorney's  Act,  74,  495  ;  or  arbitrator  may 

settle,  495. 
fees  to  master  to  be  paid  in  stamps,  682. 
of  conveyance  by  taxing  master  in  Chancery,  219  ;  taxation  can  be 

reviewed  by  Court,  219. 

Telegraph, 

Postmaster-Qeneral  may  construct  works  on  private  lands,  664 ; 
with  consent  of  Railway  Commission,  664  ;  to  be  confirmed  by 
Parliament  if  opposed,  665 ;  interlocutory  order  pending  pro- 
ceedings before  Parliament  as  to  continuance  of  works,  665. 

full  compensation  to  be  made,  666  ;  to  be  determined  under  Lands 
Clauses  Acts,  666. 

restrictions  as  to  works,  666,  667. 

Temporary  Occupation,  326, 

of  lands  by  railway  company  during  construction,  327. 

entry  may  be  made  before  payment,  327. 

previous  notice  to  be  given  to  owners  and  occupiers,  329  ;  service 

of  notice,  329. 
owner  may  object  that  other  lands  ou^ht  to  be  taken,  330 ;  may 

apnly  to  justices  to  decide,  330 ;  justices  may  order  other  land 

to  oe  t^en,  331 ;  may  summon  other  owners  before  them,  331. 
before  entry,  company  may  be  required  to  give  sureties,  332. 
owner  may  compel  company  to  purchase  the  land,  333. 
compensation  to  be  made  for  temporary  occupation,  334 ;  to  be 

settled  under  Lands  Clauses  Acts,  335  ;  to  include  value  of  any 

crop  or  dressing,  334. 
rent  also  to  be  ^d  half-yearly,  334. 
laud  to  be  within  prescribed  lunits,  327. 

3o2 
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\  for  which,  828;  pover  onlj  extends  for  puipoees  specified, 


land  to  be  fenced  off  if  required,  332, 

no  nnisance  or  injury  to  be  caused  to  other  owneiB,  328 ;  remedy 

by  action  for  damages  or  injunction,  339. 
of  private  roada  by  railway  company,  326 ;  notice  of,  to  be  giveE, 

326  ;  owners  may  object  that  other  roads  should  he  takai,  3*7; 

procedure  as  in  case  of  land,  327  ;  compensation  for,  to  be  settled 

byJo»ticefl,326.  u   •  i* 

provisions  as  to,  in  RaUways  Clauses  Act,  applicable  to  Admiraiir, 

481. 

TMuint  for  Life, 

power  of  sale  by,  under  Lands  CUuses  Acts,  20,  22 ;  for  a  rent- 
chane,  27  ;  for  extraordinary  purposes  if  land  prescribed, »,  a^ 

may  sell  to  promoters  under  Settled  Xand  Acts,  22, 145. 

purchase  money  payable  into  bank,  143, 177, 179. 

payment  into  bank,  by  promoters,  is  payment  tx)  tenant  for  we,  n» , 
tenant  cannot  retain  purchase  money  for  his  own  use,  isa 

sums  paid  to,  for  benefit  of  parUes  interested,  l<9i  m«^™8 
money  paid  for  withdrawal  of  opposition,  180. 

a  portion  of  fund  may  be  aUotted  to,  179  ;  for  "V^"^^^^^ 
venience,  180 ;  for  coeU  incurred  on  arbitration,  180;  on  ^ 
liminary  negotiations,  181  ;  in  opposing  a  BUI  in  wbamaii,  lou 

no  portion  aUotted  for  loss  of  fines  in  case  of  coprhoWs,  180;  mi 
for  minerals  which  might  have  been  worked,  180;wwo«g 
without   impeachment    for   waste,    163 ;  ludesi  about  w  « 

worked,  22.  u    w  b«  ioifled, 

in  applications  for  a  portion,  remainderman  shoiuQ  w  yj*"^ 

181,183.  .^^vip 

entitled  to  dividends  of  money  deposited,  166 ;  to  interest  pap" 

before  deposit,  22.  U-. 

oogfht  to  apply  for  interim  investment,  166;  evidence  on  app" 

tion,  174 ;  form  of  order  for  payment  of  dividends,  1/6. 
application  of  monev  depositedf,  149.    Set  «  ApplicaUon  ol  a^^. 

Deposited,"  "  Settled  Land  Acts."  .  ,^_-,jn 

distribution  of  fund  between  tenant  for  life  and  re°^*"^^  igj 

where  land  taken  is  leasehold,  182  ;  where  land  let  on  lease,  *<* 

See  "  Lease." 

Tenant  from  Tear  to  Tear, 

Interest  not  greater  than  that  of—  .    ^ 

includes  residue  of  longer  term,  868  ;  interest  of  schoolm**  ^^ 
three  months'  notice,  268  ;  does  not  include  equitable  iea^ 
longer  period,  268  ;  interest  of  partners  at  will,  268. 
notice  to  treat  need  not  be  given,  43,  269.  ^  ^ 

may  be  required  to  give  up  possession.  269  ;  notice  to  do  *>» 
notice  to  treat,  269  ;  under  special  Act,  six  months'  J^<>^!^  ^ 
be  required,  269  ;  such  notice  binding  on  promoters,  ^rf'^j^ 
compensation  for,  to  be  determined  by  two  justices,  267 ;  }^^  • 
where  possession  is  required,  268;  for  injurious  ^^^^^JZ© 
cedure  as  in  other  cases,  127,  269 ;  also  if  interest  iever»  ^ 
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greater  interest,  270 ;  to  include  allowance  payable  by  incoming 
tenant,  267 ;  includes  damage  by  severance,  267  j  if  left  in 
possession  after  notice,  269 ;  principle  of,  aa  in  other  cases,  270. 

date  when  interest  to  be  determined,  268  j  promoters  acquiring 
reversion  may  determine  by  notice,  without  compensation,  269  ; 
landlord  may  determine  tenancy,  in  order  to  sell  to  promoters,  269. 

landlord  cannot  increase  tenant's  interest  after  notice  to  treat,  269. 

if  part  taken  rent  to  be  apportioned,  266.    See  "  Leaae.'' 

expectancy  of  renewal,  not  a  ground  for  compensation,  267. 

under  Housing  of  the  Workio^  Clasaes  Act,  1890,  636. 

Tenant  in  Tail, 

power  of  sale  by,  under  Lands  Clauses  Act,  20,  21 ;  for  a  rent- 
chartte,  27  ;  for  extraordinary  purposes,  29,  30 ;  under  Settled 
Land  Acts,  145. 

money  to  be  deposited  in  bank,  143, 177, 179 ;  absolutely  entitled 
to,  164  ;  on  executing  a  disentailing  deed,  164. 

Tenderer  Amends, 

for  irregularity  or  trespass,  292. 

Tenement, 

definition  of,  7. 

Tenure, 

effect  of  words  "  of  any  tenure,"  8. 

Thames,  Biver, 

powers  to  local  authorities  to  construct  works  to  prevent  flooding 

by,  798,  799  ;  to  cross  lands,  798  ;  compensation  to  be  made,  798  ; 

to  enter  upon  lands  to  inspect  them,  799. 
London  County  Council  may  take  land  for  flood  works,  798  ;  claim 

against  for  damage,  799 ;  to  be  decided  by  standing  fiu:bitrator, 

800  ;  appointed  by  Secretary  of  State,  800. 
proceedings  to  assess  compensation,  601 ;  eTidaoee  by  affidavit  may 

be  given,  801. 
arbitrator  in  assessing  compensation  to  consider  benefit  of  works  to 

owner,  800. 

Time, 

definition  of  month,  5. 

from  which  interest  accrues,  18. 

at  which  right  to  compensation  to  be  determined,  42;  xmder 

Housing  of  the  Working  Classes  Act,  1890,  609,  610,  624. 
effect  of,  on  validity  of  notice  to  treat,  46. 
for  delivering  particulars  of  claim,  61. 
for  making  award,  66,  68 ;  enlaiigement  of  time,  68 ;  by  order  of  a 

judge,  59,  588. 
for  setting  aside  award,  83. 

when  appointed  arbitrator  may  act  for  both  parties,  62. 
to  appom^  an  umpire,  67  ;  when  umpire  to  act,  69. 
for  promoters  to  make  offisr  to  save  costs,  76, 100« 
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for  notice  of  intention  to  summon  jnry,  83  ;  to  apply  for  a  special 

jniy,  106. 
for  notice  of  holding  inquiry,  93w 
to  appl^  to  set  aside  veraict^  96. 
ibr  justices  to  hear  dispute  as  to  compensation,  60. 
to  apply  for  iuTestment  of  fund  in  Court,  175. 
at  wnicn  premises  to  be  considered  as  one  house  under  section  98, 

S38  ;  for  sending  counter  notice  under  section  92,  243. 
for  enfranchisonent  of  copyholds,  248. 

for  notice  of  meeting  of  commoners  to  appoint  committee,  253. 
to  claim  compensation  when  lands  have  been  taken  or  injuriously 

affected,  127 ;  promoters  to  issue  warrant  within  twenty.oue 

days,  124, 12a 
limit  erf,  for  compulsory  purchase,  271  ;  service  of  notice  to  treat 

within  is  suffiaent,  271. 
limit  of,  for  execution  of  works,  271. 
to  purchase  lands  omitted  by  mistake,  273. 
when  superfluous  lands  must  be  sold,  275 ;  time  to  ascertain  if 

lands  superfluous,  278 ;  time  to  claim  right  of  pre-emption,  284. 
for  promoters  to  make  good  deficiency  in  poor  rates,  290. 
for  notice  as  to  taking  &nd  for  temporary  purposes,  329. 
to  restore  roads  intemred  with,  343. 
for  accommodation  works  to  be  constructed,  355,  391 ;  to  consider 

sufficiency  of,  356. 
for  company  to  state  whether  they  will  purdiase  mines,  363,  394  ; 

effect  of  umitetion  of  time,  364. 
to  pay  compensation  for  injury  to  mines  by  severance,  368,  395. 
to  deposit  special  Act,  298,  398. 
to  apply  to  redeem  tithe,  525. 

Tithes, 

commuted  to  tithe  rentehaiges,  140. 

doubtful  if  a  subject  of  compensation,  140 ;  unless  expre»  pro- 
vision, 140. 

to  be  redeemed  if  land  taken  for  building  church  or  chapel,  1^ 
524 ;  for  cemetery  or  burial  ground,  525 ;  for  public  school,  525 ; 
for  municipal  buildings,  525. 

amount  to  be  paid  for,  525. 

procedure  to  redeem,  525,  526. 

money  in  Court  may  be  applied  to  redeem,  151. 

Title, 

tribunal  anwrflning  compensation  cannot  ent^uire  as  to  title,  57 ;  to 
be  decided  if  disputed,  in  subsequent  action,  79,  99. 

of  parties  in  possession,  191 ;  possessor  to  be  deemed  owner,  191 ;  if 
in  possession  as  owner,  193. 

SXMsedure  when  dispute  as  to,  187. 
ilure  of  owner  to  make,  185, 186  ;  what  is  a  failure,  187  ;  mon^ 
to  be  deposited,  185,  186 :  promoters  may  execute  a  deed  pdl, 
186,18a 
costs  of  deducing  payable  by  promoters,  217  ;  including  the  takiog 
out  of  letters  of  admimstration,  217  ;  although  promoters  execnte 
a  deed  poll,  218  ;  may  be  taxed,  219.    See  *<  Conveyance." 
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effect  of  statutory  conveyance  as  to  covenants  for  title,  216. 
enquiry  by  Court  as  to,  when  deposited  money  applied  in  purchase 
of  land,  176,  200 ;  costs  of,  200. 

Tolls, 

land  may  be  sold  for  rent  charged  on,  27,  440. 

Town, 

no  right  of  pre-emption  if  land  in  a  town,  282. 

word  used  in  its  popular  meaning,  282  ;  land  within  a  borough  not 

always  within  a  town,  283. 
promoters  not  bound  to  buy  intersected  land  in  a  town,  244  ;  may 

buy  such  land,  if  accommodation  works  exceed  its  value,  246. 
land  may  be  taken  for  improvements  in,  409. 
deviation  from  level  of  a  railway  in  a  town,  311  ;  lateral  deviation 

in  a  town,  316. 

Towns  Improvement  Clauses  Act,  1847, 

may  be  incorporated  in  special  Act,  409. 

land  taken  under,  to  be  taken  as  in  Lands  Clauses  Acts,  409; 

injuries  to  be  assessed  as  in  Lands  Clauses  Act,  411 ;  damage  for 

alterinff  level  of  street,  411. 
errors  and  omissions  in  plans  may  be  corrected,  410. 

Trains, 

no  compensation  for  vibration  and  noise  of,  on  railway,  134  ;  unless 
land  taken,  118. 

Trespass, 

promoters  liable  to  action  of,  for  wrongful  entry,  40,  220;  may 
tender  amends  for,  292. 

Trustees, 

power  of,  to  sell  land  to  promoters,  20,  24,  25  ;  for  a  rentchaige, 

27,440. 
bare  trustees  cannot  sell,  24 ;  should  join  in  conveyance,  24. 
of  charities  can  sell,  24. 

can  sell  prescribed  land  for  extraordinary  purposes,  30. 
purchase  money  to  be  paid  into  bank,  143,  177, 179 ;  if  under  2002. 

may  be  paid  to,  177. 
money  in  Court  may  be  paid  out  to,  163  ;  in  discretion  of  Court, 

164  ;  in  case  of  a  charity,  164 ;  consent  of  Charity  Commissioners 

may  be  required,  164. 
form  of  order,  for  payment  of  dividends  to^  176* 

Tunnel, 

is  a  corporeal  hereditament,  8 ;  described  in  special  Acts  as  an 

easement,  221. 
promoters  cannot  take  a  stratum  of  land  for,  without  taking  all, 

34,  220  ;  must  take  whole  of  a  house  if  tunnel  under  part,  239  ; 

unless  specially  authorised,  221 ;  or  by  consent  of  owner,  15. 
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if  aathoriaed  to  take  a  stiatiiin,  promoters  most  proceed  under  tlie 

Act  and  purehaae  the  etntom,  SSL 
land  above  a  tunnel  is  not  sapeiflooosi  S78. 

""Two  Jnatioes;* 

meaning  of,  in  Lands  Clansee  Acts,  6. 

a  stipendiary  or  police  magistiate  has  power  of,  10. 


Ultra  Yires, 

promoters  acting,  will  be  lestrained,  40, 129. 

Umpin, 

appointment  of^  by  arbitrators,  ^ ;  before  entering  on  matters 
referred,  66  ;  may  be  done  after  time  to  make  award  has  expired, 
66 ;  in  case  of  death  or  incapacity  of  umpire  appointed,  66  ;  not 
required  if  one  arbitrator  muses  to  ac^  67,  68 ;  appointment 
must  not  be  by  lot,  67  :  form  of,  8S2. 

appointment  oi,  by  Board  of  Tnuie  in  default  of  arbitntors,  68^ 
649  ;  eyidenoe  of  appointment,  68 ;  form  of,  82S. 

procedure  if  umpire  refuses  to  act^  68, 579. 

reference  to,  if  arbitrators  differ,  66:  or  do  not  award  within 
time  limited,  70 ;  whole  matter  to  oe  referred,  67 ;  should  be 
iu  writing,  67, 579  ;  form  of  notice,  823. 

power  of,  70.    800  «  Arbitrator.* 

declaration  by,  72.    See  *'  Declaration." 

award  by,  77  ;  form  of,  825  ;  time  for  making,  5&    See**  Award.^ 

Under-Sheriii; 

included  in  woixl  sheriff,  5,  87 ;  warrant  may  issue  to  sheriff  if 
under-sheriff  interested,  87. 

TJndertaki&g, 

definition  of^  in  Lands  Clauses  Acts,  4  ;  to  what  undertakings  these 

Acts  apply,  2. 
promoters  of  the,  meaning  of,  4. 
need  not  be  completed,  32  ;  abandonment  of,  417,  650,  652.    See 

"  Abandonment  of." 
purposes  of  thei  26»    See**  Purposes  of  the  Undertaking.'' 

Unhealthy  HooseB, 

closing  of,  614  ;  tenaais  expenses  ai  mnoving  to  be  paid,  615. 
scheme  for  reconstruction,  620.     See  <*  Housing  of  the  Working 
Classes  Act,  1890.» 

Universities  of  Oxford  and  Cambridge, 

Amd  in  Court  may  be  applied  to  building  purpoess,  164  ;  consent 
of  Board  of  Agriculture,  171 ;  applieatKMi  to  Court  to  sanction 
buildiog,  by  p&tion,  170. 
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Use  of  Land, 

promoters  on  entering  before  puicliase  may  use  the  land,  822,  228  ; 
may  use  it  as  their  own,  228 ;  no  right  of  re-entry  in  land- 
owner, 22a 

"  appropriate  and  use  "  equivalent  to  "  take,"  221. 

Value.    See  "  Principles  of  Compensation." 

of  land  to  be  purchased,  111 ;  value  to  owner  to  be  compensated, 

112  ;  verdict  as  to,  to  be  given  separately  from  compensation  for 

loss,  94. 
of  land  to  be  deposited  on  entry  before  purchase,  222,  227.    See 

"Entry." 
methods  of  ascertaining,  52. 

Validity, 

of  notice  to  treat,  how  affected,  46.    See  "  Notice  to  Treat" 

Vendor  and  Purchaser, 

relation  of,  established  by  fixing  of  price  after  notice  to  treat,  41. 

Vendor's  Lien, 

landowner  after  entry  by  promoters  has,  229. 

no  lien  if  sale  for  an  agreed  rentcharge,  229  ;  may  have  a  receiver, 

229. 
not  for  unpaid  costs  of  arbitration,  229. 
enforcement  of,  229 ;  must  have  a  declaration  of  lien,  229 ;  sale 

may  be  ordered  although  undertaking  in  use,  230 ;  or  owner  may 

be  nut  in  possession,  230. 
proceaure  to  enforce,  230  ;  parties  to  be  joined,  230  ;  not  granted 

on  interlocutory  application,  231. 
form  of  order  to  enforce,  229,  231. 

Verdict  of  Jury, 

to  be  delivered  separately  as  to  value  of  lands  and  damage,  24  ;  this 
provision  directory  only,  95. 

to  oe  sicned  by  shenfi^  95. 

to  be  kept  among  records  of  quarter  sessions,  95  ;  provision 
intended  for  safe  custody  only,  99. 

evidence  of,  by  copies,  96,  100 ;  may  be  proved  verbally  if  not 
recorded,  100. 

jurisdiction  should  be  shown  on  face  of,  98. 

cannot  be  set  aside  if  within  jurisdiction,  97  ;  although  misdirection 
or  improper  rejection  of  evidence,  97  5  or  irregularity  in  summon- 
ing ju^f  d7  ;  or  juryman  diaqusdified  if  not  challenged,  90 ;  or 
because  amount  excessive,  97. 

set  aside  if  excess  of  jurisdiction,  97  ;  if  sheriff  interested,  87,  97  ; 
if  subjects  of  compensation  wrongly  included,  96. 

procedure  to  set  aside  by  certiorari^  97  ;  excess  need  not  appear  on 
face  of  proceedings,  98  ;  time  for  applying,  98. 

may  be  varied  if  wrong  items  can  be  separated,  98. 
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enforceineiit  of,  luiudlT  by  action,  96  ;  notasaally  by  maniamiu,  da 

defence  as  to  claimant^  right  may  be  pleaded  to  action  on,  99 ;  excess 

of  juriadiction  not  a  good  defence,  99 ;  unlen  on  face  of  pro- 


View, 

juiy  may  bave,  of  premiaeBi  91,  92. 


Waiehouse, 

indaded  under  definition  of  railway,  306;  railway  companies  are 

autboriaed  to  take  land  for,  317, 318. 
included  aa  part  of  authorised  work  in  making  docks,  402, 407. 

W«r  Offloe, 

power  to  purchase  and  take  land,  under  Lands  Clausw  Act,  1860, 
44S  ;  under  MUitaiy  Lands  Act,  1892,  654  ;  under  Defence  Acta, 
767.    &e  "Military  Purposes." 

Warrant,  ^ 

for  snnuuoning  jury  to  be  addressed  to  sheriff;  85.    See  "Shentf. 

Promoters  to  issue,  83  ;  form  of,  87,  828  ;  how  attested,  85. 
ten  days'  notice  to  be  given  by  promoters  before  issuing,  83 ;  nw  u 

claim  under  section  68,  84  ;  form  of  notice,  84,  827. 
niandamui  will  issue  to  compel  promoters  to  iasue,  86 ;  after  ar  • 

tration  has  failed,  86.  , 

in  claim  under  aection  68,  warrant  to  issue  in  twenty-one  oa^ 

from  claim,  124  ;  although  a  second  notice  may  require  a  specuu 

jury,  128.  ^^ 

to  sheriff  under  Miehad  An^o  Taykn'i  Act,  778 ;  fonn  «,  Jf  •  , 
to  sheriff  under  Sewers  Act,  1833, 744;  under  Defence  Act,  1»*^*' 
of  distress,  by  justices  to  recover  penalties  against  promoters,  »*. 

Waste  Lands, 

provisions  as  to,  251.    Se$  "  Commons." 
taking  stones  from  to  repair  highways,  753. 

Water, 

compensation  for,  when  taken  from  loch,  384 ;  wben  l<^i^  ^' 

banked,  385.  uctmm' 

compensation  for,  when  taken  from  streams,  34, 388.  See  *  btKem- 

How  value  to  be  estimated,  385. 
special  adaptability  of  land  for  collection  of,  385,  718. 
no  compensation  for  taking  underground  water,  133,  389;  o« 

may  intercept^  although  supplying  waterworks,  134, 389- 
interference  with  flow,  an  injurious  affection,  139.  389;  ^J^^ 

mill,  139 ;    flow   along   frontage,  139 ;    not  if  water  unaer- 

ground,  133. 
diverting  of  whole  stream  is  a  taking,  139, 383, 389. 
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WatercoTUTBe, 

powers  of  Coinmissioiiers  of  Sewers  as  to  altering,  447  ;  to  make 
new  courses,  447.    See  "  Land  Drainage." 

Waterworks, 

may  be  constructed  under  provisional  order,  498  ;  not  incorporating 
compulsory  powers  of  Lands  Clauses  Acts,  498 ;  incorporating 
Waterworks  Clauses  Act,  1847,  498. 

a  waterworks  company  is  a  person  absolutely  entitled  to  money  in 
Court,  163. 

Waterworks  Clauses  Act,  1847. 

incorporated  in  special  Acts,  382  ;  application  of,  382. 

defimtions  in,  383 ;  streams  induae  brooks,  rivers  and  running 
waters,  383. 

provisions  of  Lands  Clauses  Acts  to  apply,  382. 

full  compensation  to  be  given  for  limds  and  streams  taken,  383 ; 
principles  of,  as  in  lands  Clauses  Act,  110,  384 ;  distinction 
between  taking  and  diverting  a  stream,  139,  384.  See  **  Stream." 
All  interests  must  be  compensated,  384 ;  measure  of  compensa- 
tion, 386.    See  «  Water." 

power  to  execute  works,  388  ;  imdertakers  must  do  as  little  damage 
as  can  be,  388  ;  and  make  full  compensation,  389. 

errors  and  omissions  in  plans  to  be  corrected  by  justices,  386 ;  certi- 
ficate to  be  deposited,  386. 

plans  and  idterations  to  be  deposited  with  clerk  of  peace,  386 ;  may 
be  inspected,  387  ;  copies  of  the  evidence,  387. 

deviation  within  certain  limits,  387  ;  if  beyond,  promoters  will  be 
restrained,  387. 

penalty  for  obstructing  construction  of  work,  390 ;  for  diverting 
water  from  streams  taken,  390 ;  reservation  of  right  to  use 
water,  391. 

undertakers  to  provide  accommodation  works,  391 ;  disputes  as  to, 
to  be  settled  oy  justices,  391 ;  on  failure,  landowners  may  con- 
struct them,  391  ;  and  charge  cost  to  undertakers,  391. 

mines  excepted  from  conveyance  unless  expressly  mentioned,  392  ; 
maps  and  plans  of  underground  works  to  be  prepared,  ^2 ;  to 
be  deposited  with  clerk  of  the  peace,  393 ;  inspection  to  be 
allowed,  393. 

mines  near  works  not  to  be  worked  until  notice  given,  394 ;  owners 
may  work  if  undertakers  do  not  compensate,  396  ;  must  work  in 
usual  manner,  396  ;  if  working  prevented,  communications  may 
be  made,  396  ;  compensation  payable  if  working  prevented,  396  ; 
the  subjects  of  compensation,  396;  undertakers  may  enter  to 
inspect  mines,  397.    See^MineB." 

owners  may  bring  action  for  injury  done  to  mines,  397  ;  a  departure 
from  general  principles  of  compensation,  397 ;  if  injury  appre- 
hended, 398 ;  not  for  vis  major^  398. 

power  to  break  up  streets,  398. 

access  to  special  Act,  398 ;  penalty  for  not  keeping  and  depositing 
copies,  399. 
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inieifexence  with  a  groond  of  oompensation,  138.    See  "Access, 

•«  Eaaement,"  "  Highway." 
is  not  extingiiiahable,  if  no  pnmsion  for  compensation,  348. 

WilAd  Beftual  or  Kegleet, 

of  landowner  to  convey  or  make  good  title,  meaning  of^  196; 
deprives  owner  of  costei  193 ;  mast  be  capricious,  196. 

WitBesiee, 

in  compensation  cases  before  justices,  59,  295. 

before  arbitrators,  70 ;  how  summoned  by  subpoena,  70  ;  examina- 
tion on  oath  or  otherwise,  71  ;  both  parties  to  have  opportunity 
of  tendering,  71. 

arbitrator  may  be  called  as  a  witness,  81 ;  as  to  what  he  m&j  be 
asked,  81. 

sheriff  to  summon  before  jury  on  request,  91 ;  penalty  on  witnesses 
making  default,  93» 
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